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EF T E R the Publication of a Colle ion of . 
E Trials, which conſiſts of Six Volumes in Folio; the 
5 N KReader may poſſibly be ſurpriz d at the appearance 
co Two Volumes more of Collections on the ſame 
ſubje&t. For this Reaſon it may be proper to premiſe ſome Par-- 
. prefatory to the Work, concerning the Inducements there 
were to it, and the Method wherein it has been purſued. 
And here we would by no means be underſtood to lay any 
mputation on the Gentleman who prepar'd the laſt. Edition of 
that Work for the Preſs. The judicious Preface he prefix'd to 
it, plainly ſhew'd him to be entirely Maſter of the Subject; and 
he perform'd with eminent Sufficiency the Part he 3 
which was to prepare and methodize ſuch Tracts, Printed or 
Manuſcript, as were brought to him; to inſert RISE in their pro- 
per Places, and to make Remarks and References wherever there 
was Occaſion. The Buſineſs of collecting the ſeveral Pieces was 
by no means his Province, nor was it to be expected from one who 
had daily Avocations in the way of his Profeſſion. | 
And tho' it were admitted Pug the then Undertakers did every 
thing they poſſibly could, to render the Work entire and com- 
plete, and ſpared neither "Pans nor Expence to procure Materials 
fit for the purpoſe; yet it is no wonder that in fo fruitful a Field, 


j 1 they thould after all their Diligence leave ſome Gleanings to re- 
ward the Induſtry of thoſe that came after them. 
j They proceeded in the firſt Edition upon a very ſcanty Plan, 


propoling to take 1 in no Trials, but what were really Sate- Trials, 
and EY 
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=3 printed, wea 


iv The PREFACE. 
and were taken at length and entire; and to this Plan they ad- 
hered ſtrictly, except in a few Inſtances: but in preparing the 


2 greater Latitude was taken, and as well vera] 


and £ 
Cafes heard 


other Proceedings at Law, which could not 


be called 


State-Trials ; and Trials which were well taken „ tho' not of a 
Criminal de, were inſerted, together with the dying Beha- 


viour and Speeches of ſuch valditulate Perſons as ſuffer'd Death 
upon their Convictions. 

In almoſt every of theſe Particulars, theſe Supplemental Vo- 
lumes will appear to have received many Additions and Improve- 
ments. The Caſes here inferted, which were debated in he Star- 
Chamber, are ſuch only as were conſiderable for the Curioſity of 
the Fact enquired i into; as the Caſe of Daviſon for ſending down 
the Warrant for beheading the Queen of Scots, contrary to Queen 
Elizabeth's Order; or for the Figure and Station of the Perſons 


R as Lord Chancellor Bacon and others. The Trial for 


a large Eſtate in Shadwell, wherein the Lady foy was a Party ; : 


that of Mr. Denew and ny, for aſſaulting Mr. Colepeper ; ; the 


Proceedings between the Duke and Dutcheſs of Norfo/k, and his 
Grace's Trial with Mr. Germaine; and ſome others, were taken 
we printed Pieces, which for their Price and Scarcity were almoſt 

ivalent to Manuſcripts: and we can with Truth fay, that moſt 

of the printed Tracts here made uſe of, coft above Ten times the 
Nee, that an ordinary Piece of the fame Size is commonly ſold for. 
As for the IR in theſe Volumes which were never before 
re\not at hberty to give the Reaſons why we be- 

heve them to he Authentick ; but we conceive the intrinſick 


Marks they bear will be ſo evident and convincing, to every one 


that reads them, of their being genuine, as to make any Proofs 
on that head to be abſolutely unneceffary. 
We have been oblig'd in a few Places to tranſcribe here and 


2 there ſome Paſſages from larger Works: but in this Particular we 


have been as paring as poſſible, having inſerted no more than 
was abſolutely neceſſary to preſerve the Connexion, and to make 
the whole more intelligible. The greateft Freedom taken in 
that kind has been in the Collection of Arguments and Debates 


upon the Habeas Corpus Ack and Liberty of the Sub- 
ject, between the Years 1 64 and 1640; in which we were 
3 obliged. to be "ſometimes bebolden (but as little as poſſible) to 


Mr. 


ſecond Edition, by the Advice of ſeveral Gentlemen of Learning 
DÞefore the Court of Star Chamber were inſerted, as 


9 
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Mr. Ruſhworth's Hiſtorical Collections. As theſe Conteſts, be- 
tween the Crown and the Subject, were one of the great Cauſes 
of the fatal Confuſions which afterwards followed, and of that 
ſurprizing Revolution which was the Aftoniſhment of all Chriſtet- 
dom; every Proceeding in that Affair, warranted by ſufficient Au- 
thority, was thought worth preſerving; ; eſpecially as it related to 
what, next to the Lyfe of the Subject, is deemed moſt precious in 
the Eye of the Law, his Liberty. 

Some Gentlemen may perhaps think that Mr. Ruſhworth's Col. 
lections are ſo full on this Head, that it would be a Preſumption 
to add any thing to them : but it will appear that moſt of the 
Speeches and Proceedings here printed. are not taken notice of by 
Mr. Ruſhworth. How they came to be omitted, we will not pre- 
tend to determine ; only we cannot forbear obſerving, as a ſtrange 
Inſtance of Partiality in that Editor, that after inſerting the Articles 
againſt the Earl of Straf/ord at large in his Trial, he has abridg d 
the Anſwer put in by him to his Articles, with this Introduction: 


The Anſcver held three Hours, being above 200 Sheets of Paper, 


too long to be here inſerted; yet take an Abſtratt of the ſaid An- 
ſewer 10 the Articles exhibited againſt. him, which are as followeth. 


Which Abſtract 1s fo vaſtly ſhort, as not to contain above Ten 


Pages. 
For fear of being thought prolix, in order to ſwellthe Price of 


the Book, we have omitted the Trial at large of the Earl of Straf- 


ford, it being to be had ſeparate at a moderate Price. We don't 


doubt but his Anſwer at large would have been a great Ornament 
to this ColleQtion, and would have enabled the World to judge 
more clearly of his Caſe, than it is now likely to do. But as all 
the Proceedings againſt him were ſtrictly order'd to be obliterated; 
ſo, with the utmoſt Enquiry, we have been unable to find any 
Copy thereof remaining with the Deſcendants of his F amily, or 
in any other Hands. 

The Caſe of Monopolies, between the Eaft-lIndia Company 
and Mr. Sandys, does not, it muſt be confeſt, ſtrictly ſpeaking, 
come under the Deſcription of a State-Trial; 'but'as the publiſh- 
ing the Proceedings between the King and the City of London, 
upon a Quo Warranto, in the laſt Edition of the State-＋ rials, 
met with general Approbation, we hope the like candid Con- 
ſtruction will be put upon the ſtep: we have taken in this Caſe. 
The Queſtion of the Power of the Crown to grant an excluſive 
Charter, and the Diſtinction to be made between a criminal 

Vol. VII. a Mono- 


vi The PRAZFAHCE. 
Monopoly, the regal Prerogative, and legal Property, are um- 
doubtedly of the higheſt Importance. The Point is debated u P- 
on this Occaſion by the moſt knowing and eminent Lawyers of 
the time, and their Arguments are now firſt publiſhed from 
Manuſcripts, which have not been taken notice of in any f the 
Law- Books now extant, ( except a very ſhort Abſtract of ſome of 

the Speeches, which 1s prigtacf; in Mr. Serjeant Skiers Reports) 

to which are added the learned Arguments and Reaſons of the 
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Lord Chiet- Juſtice Feffreys. Te SO SETS A 

There are ſome Inſtances where we ve not en able to pro- 

cure complete Trials, and yet have obtained either Speeches made 
in them by n of note at that time, or large and particu- | 


lar Relations, though not in ſo minute and exact a manner, as in 
Trials taken in Short-hand in Court. Where any thing of this 
kind has occur'd, which we judg'd worth notice, we have choſe 
to preſerve them from the Oblivion they would otherwiſe ſink un- 
| 5 by inſerting them in this Collection. And tho? they are 
not ſo valuable as entire Trials, yet they may ſerve to give a 
more clear Account of the Facts there tried, than is to be found 
in a general Hiſtory ; which, as the bagged Editor of the State- 
' Trials well obſerves, is one conſiderable Benefit ariſing from Col- 
lections of this kind. bo 
Concerning the other Pieces contained in this Collection, we 
need be the leſs particular in this place, as we have before ut 
of the Articles, or in Notes at the Bottom, given our Reaſons 
for inſerting them: Only leſt it ſhould be thought that the re- 
markable Caſe of by and White, in the laſt Volume, con- 
tains no more than the dall Book, publiſh'd under that Name 
in Octavo in the Year 1705, it may be proper to obſerve, That 
the whole Proceedings and Debates of that memorable Affair are 
deduced in Order of Time from the firſt Complaint made in the 
Houſe of Commons; containing not only the Proceedings, Re- 
ports, Repreſentations, Conferences and Reſolutions, I both 

Houles, as publiſh'd by their Order; but alſo the Proceedings 
and Arguments in the Court of Xing -Bench. 

In fine, as no Pains or Expence has been ſpared to make this 
Col lection complete, uſeful and inſtructive; ſo we muſt ſubmit 
the whole to the Judgment of the Publick, and rely upon the 

Candour of the Readers, for a kind Acceptance of our En- 
deavours. 
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| The ſeveral TRIA I. 8, De. contained in the Seventh 
[SUPPLEMENT AL] VOLUME. 


1 


% % 


1549. JW NRoceedings in Parliament againſt | | 
+ of Hir Thomas Seymour Knight, 


Lord Sudley, far  High-Trea- 
Edw. VI. — Page 1 

1550. Proceedings, againſt Edward Duke of 
* Somerlet, in Parliament, for Mise 
demeanours and High-Treaſon, 3. & 

4 Edy. VI. | 


ſon, 2&3 


ka | 
1551. Proceedings before the Lords againſt 
Edward Duke of Somerſet, for High- 
Treaſon and Felony, 5 Edw. VI. p.1s 

8 5+ 8 


1587. The Arraigument of Mr. Daviſon in 
| the Star-Chamber for Miſpriſion and 
Contempt, 30 Eliz. ———pP. 20 

K 7 | | 


1588. The Arraignment of Sir Richard 
' Knightly and others in the Star- 
Chamber, for maintaining ſeditious 
Perſons, Books and Libels, 31 Eliz. 


P+ 29 
VI 


1600. Proceedings in Parliament againſt 
Joh Earl of Gowrie, Alexander 

uthven his Brother, Henry Ruth- 

ven, Hugh Moncreif and Peter Eviot, 

for High-Treaſon, at Edinburgh. 


5. 33 


VII. 
1600. The Arraignment and Judgment of 
Capt. Thomas Lec, at the Seſſions- 
Houſe near Newgate, for High- 
Treaſon, 43 Eliz. — 7.44 

VIII. 
1600, The Trial of Sir Chriſtopher Blunt, Sir 
Charles Davers, Sir John Davis, Sir 
Gilly Merrick, and Henry Cuffe, for 
High-Treaſon, at Weſtminſter, 43 


Eliz. — . 47 
IX. 


1603. The Trial of Sir Griffin Markham Kt. 
Sir Edward Parham Ant. George 
Brooke E/q; Bartholomew Brookel- 


— 


5. 12 


by E/, Anthony Copley, William 
Watton Prieſt, William Clarke 
Prieſt, for Higl-Treaſon, at Win- 
Cheſter, 1 Jac. J. Page 63 


1603. The Caſe between. Sir Francis Good- 
win and Sir John Forteſcue, in the 
Reign of King James I. as it ſtands 

upon the Journal of the Houſe of 


Commons, 1 Jac. I. — = p. 67 
m——_—_ e 
1609. The Proceſs and Trial of Robert Lo- 


gan of Reſtalrig, for High- Treaſon, 
in conſpiring with John Earl of 
 Gowrie, to murder King James I. at 
Edinburgh, 7 Jac. . —5. 78 

| NIL... 
1609. The Trial of the Lord Balmerino, for 
High-Treaſon, at St. Andrews, 7 
Jac. the — i = Þ. 35 

XIII. 5 
1612. The Arraignment and Confeſſion of the 
Lord Sanquire (who being @ Baron 
of Scotland, was arraigud by the 
Name of Robert Creighton E.;) at 
the King's- Bench Bar in Weltmin— 
ſter-hall, for procuring the Murder 
of John Turner a Maſter of De- 
fence, whom he causd to be ſhot 
with a Piſtol, by one Carliel a Sco- 
tiſhman, for thruſting out one of his 
Eyes in playing at Napier and Dag- 
ger, 10 Jac. I. ——m—_—— 
e | 
1615. Proceedings againſ John Ogilvie, 
for High-Treaſon, at Glaſcow, 13 
Jac. I. ns 


Al 


—_— — 


| XV. 
1618. Proceedings againſt Mr. Wraynham 
| in the Star-Chamber, for ſlandering 
the Lord Chancellor Bacon of In- 
Juſtice, 16 lac. I. ——), 102 

X VI. 
1627. Proceedings on the Habeas Corpus, 
brought by Sir Thomas Darnel, Sir 
John Corbet, Sir Walter Earl, Jr 
John 


VIII 
John Heveningham, and Sir Ed 
mund Hampden, at the King's 
Bench in Weſtminſter- hall, 3 Car. J. 

| Page 114 
XVII. 
1629. Proceedings againſt 
; Walter Long £/q; John Scl- 
den Ef, and others, on an Habeas 
Corpus, in Banco Regis, 5 Car. I. 
p. 217 
X VIII. | 
1629. Proceedings againſt Sir John Elliot, 


William Stroud 


Denzil Holles, and Benjamin Valcn- | 


tine E/qrs; for ſeditions Speeches in 
Parliament, in Banco Regis, 5 Car. I. 
p. 242 
XIX. 

1651. The Trial of James Key Uchiltric, 
for Calumnzes and ſſanderous Speeches 
againſt James Marquiſs of Hamilton, 
the Earls of Haddington, Roxburgh, 
and Buccleugh 3 tending to the or- 
ing Sedition, betwixt his Majeſty 
and the ſaid Noblemen, at din. 
burgh, 6 Car. I. 5. 283 

. , "AS; 
1637, The Trial of ohn Lilburn. . John 
| Wharton, for Printing and Pub. 
lIiſbing ſeditious Books, in the Star- 
Chamber, 13 Car. 1. p. 260 
| "NXP" by 

I yo, Proceedings in Puriiamin; again} 
Hir John Finch, Baron of Ford wich, 
Lord. Keeper, for. EE Treaſon, 

16 Car. I. < | P. 309 
. +47 ee 

wed ge goon of the 5 aſſem- 

bled in Parliament, againſt John 

Morris alias poyntz, Mary his Wife, 

Ifabel Smith, Leonard Darby and 

John Harris; for forging, framing, 

and publiſhing a Copy o 1 pretend- 

ed Att of Parliament, 23 Car, l. 

1 80 p. 317 


— nig 


1647. 


| XXIII. 

7 he Trial of Col. John Morris, Gover- 
nor of Pontefract Caſtle; at the 
 Aſſizes at the Caſtle of York, before 
Mr. John Puleſton, and Mr. Baron 


Thorpe, Juſtices of Aſixe, for 


1649. 


— 


High-Treaſon, 2 Car. II. b. 3 20 | 


XXIV. 
The Proceedings, Examination and 


1650. 
| Trial of Col. Euſebius Andrewe, be- 


fore the High-Court of Juſtice, for 


High-Treaſon, yg Car. II. P. 324 
ANY: 

The Trial of Richard Fdtleoner for 
4 at the King's-Bench, 5 
Car, II. PENIS 343 

. XXVI 
16; 3. The Trial of Mr. John Lxlburr, at 
5 the Selſions-Houſeè in the Old Baily, 


1652. 


for returning into England, being ba- | 


The CONTE NT S. 


niſh'd by Ait of Parliament, 6 
Car, ll. — Page 354 
XXVII. 

The Trial of Miles Syndercome alias 
\ Fiſh, for High- Treaſon; at the Up- 
per- Bench, before the Lord Chief. 
Juſtice Glynn, and Mr. 2 War- 
burton, 8 Car. Il. * Þ. 371 

XXVIII. 

. Proceedings againſt Archibald Mar- 
_ quiſs of Argyle, for High-Treaſon, 
in Scotland, 1. 13 Car. II. — p. 379 

XXIX. 

De Trial of the” Lord Morley, before 
the Houſe of Lords for Murder, 
18 Car, II. . 421 

XXX. 
1674. The Proceedings in the Court of King's- 
>» Bench, Exchicquer, and 
Peers, in the Caſe of Samuel 
RF Bart. agamſt &. Sir Wil- 
liam Soame, Sheriff of Suffolk, con- 
en the Election of Members to 
Parliament, 26 Car. II. — p. 428 

| X XXL. 
1675. Muna: in the Houſe of Commons, 
on an Appeal being brought in the 
Honſe of Lords, by Dr. Shirley a- 
 gainſt Sir John Fagg, end others 
e "their Members, 27 Car. II. 

a * XXXII. g 

16 76. Propeedinge againſt Mr F rancis Jenks, 

sr a Speech made by him on the 
Hluſtings at Guildhall, on Midſum- 

mer- day, 27 Car. Las. 468 
„„ 

1679. Articles of Hizh Miſdemeanours, Hum. 
bly offer d and preſented to the Con- 
ſideration of his moſt Sacred Maje- 
ſty, and his moſt Honourable Privy- 
Council. againſt Sir William Scroggs, 
Lord Chief: Fuſtice of the King's- 
Bench; exhibited by Dr. Oates and 


1656. 


1666. 


Capt. Bedloc, 31 Car. II. P. 476 
| XXIV. l | 
1680. Proceedings againſt Sir William 


Scroggs Kut. Lord Chief-Tuſtice of 

the King '-Bench and other Judges, 

in Parliament, 32 Car. Il, P. 479 
e. 8 

1680. The Report from the Committee of the 
Commons in Parliament, appointed 


by the Honourable Houſe of Com- 


mons, to conſider the Petition of 


Richard Thompſon of Briſtol, Clerk, 
and to examine Complaints againlt 
him. And the Reſolution of the 
Commons in Parliament upon this 
Report for his Impeachment of High 
Crimes and Miſdemeanonrs, 3 2 Car. Il. 
p. 491 

| XXXVI. 
1683. The Great Caſe of Monopolies, be- 
tu een the E.it-India Company Plain- 
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Proceedings in Parliament againſt Sir THoMas SEyYMOUR, 


Ent. Lord Sudley, for High-Trealon, Feb. 25. 1549. 


2, & 5 Edu. 6. 


N BO UT the pu 1547 *, Sir Tho- 
vas, Seymour the Protector's brother 
. was brought to ſuch a ſhare of his 
Fe fortunes, that he was made a Baron, 
and Lord Admiral. But this not 

=P=xy ſatisfying his ambition, he endea- 
vour'd to have link*d himſelf into a nearer relation 
with the crown, by marrying the King's Siſter, the 
Lady Elizabeth. Bur finding he could not compaſs 
that, he made his addreſſes to Catherine Parr, the 
Queen Dowager, and they were married privately. 
Being by this match poſſeſsd of great wealth, he 
ſtudied to engage all about the King to be his 
friends. His deſtgn was, that ſince he was the 
King's Uncle as well as his Brother, he ought to 
have a proportion'd ſhare with him in the Govern- 
ment. About Eaſter that year he firſt ſet about 
that deſign; and corrupted ſome about the King 
who ſhould bring him ſometimes privately through. 


the gallery to the Queen Dowager's Lodgings, and 


he deſired they would let him know when the King 
had occaſion tor Money, they ſhould not trouble 
the Treaſury, for he would furniſh him. Thus he 
gained ground with the King. 

When the Protector was that year in Scotland, 
the Admiral began to act more openly, and was for 


making a party for himſelf, of which Paget charg'd 


* Bhrnet's Hiſtory of the Reformation, vol. Il. 


% & 


him in plain terms, yet all was ineffectual ; for the 
Admiral was refolv'd to go on, and either get him- 


ſelf advanc'd higher, or periſh in the attempt. Du- 


ring the ſeſſion, the Admiral got the King to write 
with his own hand a meſſage to the Houſe of Com- 
mons for making him Governor of his Perſon, 
and he intended to have gone with it to the Houſe, 
and had a party there, by whoſe intereſt he was 
confident to have carried his buſineſs: he dealt alſo 
with many of the Lords and Counſellors to aſſiſt 
him in it. When this was known, before he had 
gone with it to the Houſe, ſome were ſent in his 
Brother's name to ſee if they could prevail with 
him to go no further; he refus'd to hearken to 
them, and ſaid, that if he were croſs'd in his at- 
tempt, he would make this the blackeſt Parliament 
that ever was in England. Upon that, he was ſent 
for by order from the Council, but refus?d to 
come; then they threaten'd him ſeverely, and told 
him, the King's writing was nothing in law, but 
that he who had procur'd it, was puniſhable for 
doing an act of ſuch a nature, &c. ſo they reſolv'd 
to have him ſent to the Tower. But at laſt he ſub- 
mitted himſelf to the Protector and Council; and 
his Brother and he /eem'd to be perfectly recon- 
cil-d +, though it was viſible he only put off his 
projects till a fitter conjuncture, and was on all oc- 


+ It's mention d by ſome hiſtorians, that the firſt occaſion of the quarrel between the two Brothers, aroſe from the envy and 
malice of the Dutcheſs of Somerſet, againſt the Queen Dowager, wife to the Admiral, and that ſhe claim d the precedency as the 
Protector's Lady; but this is very unlikely, that ſhe ſhould be ſo ignorant of the cuſtoms of England, as to POE precedency with 
the Queen Dowager. The whole ſtory ſeems to be forg'd by Saunders, in his Treatiſe De Schiſmat. Anglican. and copied by 
Hayward. &c. See the 3 Hiſtory of England, vol. II. p. 301. and Burnet's Hiſtory of the Reformation, vol. II. p. 54. Rapin 

I 


in Engliſh, 8vo Edit. vol. V 


FS: I. p.53. and Strype's Memorials, vol. II. p. 124. and 475. But Strype in the ſame volume, p. 133. faith, 
King Edward in his invaluable Journal preſery'd in the Cotton Library, noteth, that the Protector was much offended. with this mar- 


riage of his Brother to the Queen. See alſo Strype's Animadverſions on Hayward's Edw. the VIth, in his Memorials, vol. II. p. 475. 


and Burner's Appendix to vol. II. p. 392. concerning ſome errors and — in Saunders's Book of the Engliſh Schiſm. 
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caſions infuling ints the King a diſlike of every 
thifig that was done, perſuading him to aſſume the 
Government himſelf, and bribing his ſervants. _ 
Thus he continu'd contriving and plotting for 
ſome time; the Protector had often been told 
of theſe things, and warn'd him of the danger 
into which he would throw himſelf. But his 
reſtleſs ambition ſeeming incurable, he was on 
the 19th of January (Stow ſayeth the 16th) ſent 
to the Tower * and now many things broke out 
againſt him, particularly a conſpiracy of his with 
Sir William Sharington, Vice-Treaſurer of the Min! 
at Briſtol, who was to have furniſh'd him with 
10000]. and had already coin'd about 12000 /. 
falſe money , and had clipt a great deal more, to 
the value of 40000 l. in all; for which he was at- 
tainted by a proceſs at common law, and that was 


confirm'd in Parliament $. Fowler allo, that waited 


in the Privy-Chaffiber, with others were ſent to the 
Tower; many complaints being brought againſt 
him, the Lord Rel, the Earl of Southampton and 
Secretary Petre were order*d to receive their exa- 
minations. | 

The Protector finding he could not perſuade him 
to ſubmit, 'on the 22d of February a report was 
made to the Council of all the informations againſt 
him; conſiſting not only of the particulars before- 
mention'd, but of many foul miſdemeanours in the 
diſcharge of the Admiralty, ſeveral pirates being 
concern'd with him, Sc. The whole charge a- 
gainſt him, conſiſting of 33 articles, is as follow- 
eth, viz. | | 


Articles of High Treaſon, and other Miſde- 
meanours againſt the King's Majeſty and 
his Crown, objetted to Sir Thomas Sey- 
mour, Kt. Lord Seymour of Sudlcy, and 


High Admiral of England. : 
Er Libre 1. X17 Hereas the Duke of Somer/et was 
Concilii, made Governor of the King's 


fot. 236. Majeſty's Perſon, and Protector of all his 
Realms and Dominions, and Subjects; to the 
which you your ſelf did agree, and gave your con- 
ſent in writing; it is objected and laid unto your 
charge, That this notwithſtanding, you have at- 
tempted and gone about, by indirect means, to 
undo this Order, and to get into your hands the 
Government of the King's Majeſty, to the great 
danger of his Highneſs's Perſon, and the ſubverſion 


of the State of the Realm. | 


2. It is objected, and laid to your charge, That 
by corrupting with Gifts, and fair Promiſes, di- 
vers of the Privy Chamber, you went about to 


| allure his Highneſs to condeſcend and agree to the 


ſame your moſt heinous and perilous purpoſes, to 
the great danger of his Highneſs's Perſon, and of 
the ſubverſion of the State of the Realm. 

3. It is objected, and laid unto your charge, 
That you wrote a Letter with your own hand; 
which Letter the King's Majeſty ſhould have ſub- 


2 1. Proceedings againſt Sir Thomas Seymour, 2,3Ed. 6. 


ſcribed, or written again after that Copy, to the 
Parliament-Houſe; and that you delivered the 
ſame to his Highneſs for that intent: With the 
which ſo written by his Highneſs, or ſubſcribed, 
you have determined to have come into the Com- 
mons-Houſe your ſelf ; and there, with your fautors 
and adherents before prepared, to have made a 
broil, or tumult, or uproar, to the great danger 
of the King's Majeſty's Perſon, and ſubverſion of 
the State of this Realm. 

4. It is objected, and laid unto your charge, 
That you your ſelf ſpake to divers of the Coun- 


cil, and laboured with divers of the Nobility of 


the Realm, to ſtick and adhere unto you for the 
alteration of the State, and order of the Realm, 
and to attain your other purpoſes, to the danger 
of the King's Majeſty's Perſon, now in his tender 
years, and ſubverſion of the State of the Realm. 
5. It is objected, and laid unto your charge, 
That you did fay openly and plainly, you would 


make the blackeſt Parliament that ever was in 


England. 

6. It is objected, and laid to your charge, That 
being ſent for by the authority, to anſwer to ſuch 
things as were thought meet to be reformed in 


you, * refuſed to come; to a very evil exam- 


ple of diſobedience, and danger thereby of the ſub- 
verſion of the State of the Realm. 

7. It is objected, and laid to your charge, That 
ſince the laſt Seſſions of this Parliament, notwith- 
ſtanding much clemency ſhewed unto you, you 
have ſtill continued in your former miſchievous 
purpoſes ; and continually, by your ſelf and others, 


ſtudied and laboured to put into the King's Ma- 


jeſty's head and mind, a miſliking of the Govern- 
ment of the Realm, and of the Lord Protector's 
doings, to the danger of his Perſon, and the great 
peril of the Realm. | | 
8. It is objected, and laid to your charge, That 
the King's Majeſty being of thoſe tender years, 
and as yet by age unable to direct his own N 
ou have gone about to inſtill into his Grace's 
5 and as much as lieth in you, perſuaded him 
to take upon himſelf the Government and mana- 
ging of his own affairs, to the danger of his High- 
neſs's Perſon, and great peril of the whole Realm. 
9. It is objected, and laid to your charge, that 
ou had fully intended and appointed, to have ta- 
= the King's Majeſty's Perſon into your own 
hands and cuſtody, to the danger of his Subjects, 
and peril of the 133 | 
10. It is objected, and laid to your charge, That 
E have corrupted, with money, certain of the 
rivy-Chamber, to perſuade the King's Majeſty 
to have a credit towards you; and ſo to inſinuate 
ou to his Grace, that when he lacked any thing, 
he ſhould have it of you and none other body, to 
the intent he ſhould miſlike his ordering, and that 
en might the better, when you ſaw time, uſe the 
ing's Highneſs for an inſtrument to this purpoſe, 
to the danger of his Royal Perſon, and ſubver- 
ſion of the State of the Realm. 
1 


In Bibliotheca Harleyana, 40. B. 29. 51. is the Duke of Somerſet's and Council's Letter to Sir Philip Hobby, declaring to him 
« The traitorous proceedings of the Lord High Admiral, the Duke's Brother, viz. That he attempted to take into his own hands 
« the moſt noble Perſon of the King's Majeſty, and intended by bandying him ſelf with divers perſons, to have moved plain ſedi- 
4% tion in the Parliament, and otherwiſe to have put the whole Realm in trouble and danger. That ſuch his practices being diſ- 
0 cover'd, and he queſtion'd, he ſeem'd very penitent, whereupon he was forgiven, and his living advanc'd almoſt 1000 marks 
fer Ann. That afterwards he praCtis'd, and had almoſt compaſs'd a fecret marriage between himſel! and the Lady Eliz. the 
« King's Siſter; and then intended to have taken into his hands, and order the Perſon of the King's Majeſty, and the Lady Mary, 
« and to have diſpos'd of his Majeſty's whole Council at his pleaſure: for all which he is put into the Tower of London. 

+ See Sir William Sharington's Confeſſion in Strype's Memorials, vol. II. pag. 8 1. in the Repoſitory. 
+ See the Act for confirmation of the attainder of Sir Williatz Shurington, Knt. in Raſtal's Statutes, vol. I. pag. 951. and the 
act for the reſtitution in blood of Sir William Sharington, Kt. ibid. pag. 995. | 


1549. 


11. It is objected, and laid unto your charge, 
That you promiſed the marriage of the King's Ma- 
jeſty at your will and pleaſure. | 

12, It is objected, and laid unto your charge, 
That you have laboured, and gone about to com- 
bine and confederate your ſelf with ſome Perſons 3 
and eſpecially moved thoſe Noblemen whom you 
thought not to be contented, to depart into their 
Countries, and make themſelves ſtrong z and other- 
| wile to allure them to ſerve your purpoſe by gentle 
promiſes and offers, to have a party and faction in 
readineſs to all your purpoſes, to the danger of the 
King's Majeſty's Perſon, and peril of the ſtate of 
the Realm, | 
13. It is objected, and laid .unto your charge, 
That you have parted, as it were, in your imagi- 
nation and intent, the Realm, to ſet Noblemen to 
countervail ſuch other Noblemen as you thought 
would lett your deviliſh purpoſes, and fo laboured 
to be ſtrong to all your Devices; to the gteat danger 
of the King's Majeſty's Perſon, and great peril of 

the ſtare of the Kealm. 

14. It is objected, and laid unto your charge, 
That you had adviſed certain men to entertain 
and win the favour and good-wills of the head 
yeomen and ringleaders of certain countries; to the 
intent that they might bring the multitude and com- 
mons, when you ſhould think meet, to the further- 
ance of your purpoſes. 


15. It is objected, and laid to your charge, That : 


you have not only ſtudied and imagined how to 
have -the rule of a number of men in your hands, 
but that you have attempted to get, and alſo got- 
ten, divers ſtewardſhips of Noblemen's lands, and 
their mannoreds, to make your party ſtronger, 
for your purpoſes aforeſaid; to the danger of the 
King's Majeſty's Perſon, and great peril of the 
ſtate of the Realm. | 

16. It is objefted, and laid to your charge, 
That you have retained young gentlemen, and 
hired yeomen, to a great multitude, and far above 
ſuch number as is permitted by the laws and ſta- 
tutes of the Realm, or were otherwiſe neceſſary of 
convenient for your ſervice, place, or eſtate, to 
the fortiſying of yu ſelf towards all your evil 
mtents and purpoſes; to the great danger of the 
King's Majeſty, and peril of the ſtate of the Realm. 

17. It is objected, and laid to your charge, Fhat 
you had ſo travailed in that matter, that you had 
made your felf able to make, of your own men, 
out of your lands and rules, and other your adhe- 
rents, ten thouſand men, befides your friends, to 
the advancement of all your intents and purpoſes 3 
to the danger of the King's Majeſty's Perſon, and 
the great peril of the ſtate of the Realm. 

18. It is objected, and laid tmto your charge, 
That yow had conferred, caſt, and weighed fo 
much money as would find the faid ten thouſand 
men for a month; and that you knew how and 
where to have the ſame Sum; and that you had 
Swen warning to have and prepare the faid maſs 
of —_— in a readineſs ; to the danger of the King's 
Majeſty's Perſon, and great peril to the ſtate of 
the Realm. | 

19. It is objected, and laid unte your charge, 
Thar you have not only, before you married the 
Queen, attempted and gone about fo marry the 
King's Majeſty's Siſter, the Lady Elizabeth, ſecond 
Inheritor in remainder to the Crown, but alfo 
being then lett by the Lord Protector, and others 

WOW — fines chat time, bor in che 
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Lord Sudley, jor High- Treaſon. 


life of the Queen, continued your old labour and 
love; and after her death, by ſecret and crafty 
means, practiſed to atchieve the ſaid purpoſe of 
marrying the ſaid Lady Elizabeth; to the danger 
of the King's Majeſty's Perſon, and peril of the 
ſtate of the ſame. : 

20. It is objected, and laid to your charge, That 
you married the late Queen fo {66h after the late 
King's death, that if ſhe had conceived ſtreight 
after, it ſhould have been a great doubt whether 
the child born ſheuld have been aceounted the late 
King's or yours; Whereupon a marvellous danger 
and peril might, and was like to have enſued to dle | 
King's Majelty's ſucceſſion and quiet of the Realtr. 

21. It is objected, and laid unto your charge, 
That you firſt married the Queeh privately, and 
did diſſemble and keep cloſe the ſame; inſomueh, 
that a good ſpace-after you had marfied her, you 
made labour to the King's Majeſty, and obtained 
a letter of his Majefty*s hand, re move and re- 
quire the ſaid Queen to marry with you; and like- 
wiſe procured the Lord Protectot to ſpeak to the 
Qyeen to bear you her favour towards marriage: 
by the which colouring, not only your evil and 
diſſembling nature may be known, but alſo it is te 
be feared, that at this preſent you did intend to 
uſe the ſame practice in the marriage of the Lady 
Elizabelbꝰs Grace. 25 

22. It is objected, and laid unto your charge, 
That you not only, ſo much as lay in you, did 
ſtop and lett all ſuch things as; either hy Parliament 
or otherwiſe, ſhould tend to the advancement of 
the King's Majeſty's affairs, but did withdraw your 
ſelf from the King's Majeſty's ſervice; and being 
moved and ſpoken unto, for yout own honour, 
and for the ability that was in you, to ſerve and 
aid the King's Majeſty's affairs, and the Lord Pro- 


teftof*s, you would always draw Back, and feign 
excuſes, and declare plainly that yotr would not do it. 


Wherefore, upon the diſcourſe of all theſe fore- 
ſaid things, and of divers others, it muſt needs be 
intended, that all theſe preparatiohs of men and 
money, the attempts and ſecret prattices of the ſaid 
marriage; the abuſing and perſuading of the King's 
Majeſty to miſlike the Government, State, and 
Order of the Realm that now is, and to täke the 
Govetnment into his own hands, and to credit you; 
was to none other end and purpoſe, but after 2 
title gotten to the Crown, and your party made 
ſtrong both by ſea and land, with furniture of men 
and money ſufficient to have aſpired to the Dignity 
Royal, by ſome heinous enterprize againſt the 
King's Vijeſty's Perfort ; to the fubverſion of the 
whole ſtate of the Realm. 

23. It is objected, and laid unto your charge, 
That you not only had gotten into your hands the 
ſtrong and dangerous ifles of Scilly, bought of divers 
men; but that ſo much as lay in your power, you 
travailed alfo to have Londay, and under pretence 
to have victualled the ſhips therewith, not only 
went about, but alſo moved the Lord Protector, 
and whole Council, that you might, by publick 
authority, have that, which by private fraud and 
falſhood, and confederating with Sharington, you 
had gotten; that is, the Mint at Briſtol, to be yours 
wholly, and only to ſerve your purpoſes, caſting, 
as may appear, that if theſe traitorous parpdfes had 
no good fucceſs, yet you might thither 18 
a good maſs of money; where being aided wit 


ſhips, and confpiring at all evil events witlx pirates, 
alt times — 4 æ fure and fafe "_ 
4 : 
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only extorted and bribed great ſums of money of 


4 1. Proceedings againſt ir Thomas Seymour, 2, 3Ed. 6. 


if any thing for your demerits ſhould have been 
attempted againſt you. | | 
24. It is alſo objected, and laid unto your charge, 
That having knowledge that Sir William Sharington 
Kt. had committed Treaſon, and otherwiſe won- 
derfully defrauded and deceived the King's Majeſty, 
nevertheleſs, you both by your ſelf, and by ſeek- 
ing council for him, and by all means you could, did 
aid, aſſiſt, and bear him, contrary to your alle- 
giance and duty to the King's Majeſty, and the 
good laws and orders of the Realm. His 
23. It is objected, and laid unto your charge, 
That where you owed to Sir William Sharington 
Kr. a great ſum of money, yet to abet, bear, and 
cloak the great falſhood of the ſaid Sharington, 
and to defraud the King's Majeſty, you were not 
afraid to ſay and affirm, before the Lord Protector 


and the Council, that the ſame Sharing/on did owe 


unto you a great ſum of money, viz. 2800 J. and 
to conſpire with him in that falſhood, and take a 


bill of that feigned debt into your cuſtody. 


26. It is objected, and laid unto your charge, 
That you by your ſelf and Miniſters, have not 


all ſuch ſhips as ſhould go into and, but alſo as 
ſhould, go any other where in merchandiſe, con- 


- trary to the liberty of this Realm, and to the great 
diſcouragement and deſtruction of the Navy of the 


ſame, to the great danger of the King's Majeſty 


and the ſtate of the Realm. 


27. It is objected, and laid unto your charge, 
That where divers merchants, as well ſtrangers as 
Engliſhmen, have had their goods piratouſly robbed 


and taken, you have had their goods in your hands 


and cuſtody, daily ſeen in your houſe, and diſtri- 
buted among your ſervants and friends, without any 


reſtitution to the parties ſo injured and ſpoiled; ſo 
that thereby foreign Princes have in a manner been 


weary of the King's Majeſty's amity, and by their 


Ambaſſadors diyers times complained, to the great 


Nander of the King's Majeſty, and danger of the 
ſtate of the Realm. | 
28. It is objected, and laid unto your charge, 


That where certain men have taken certain Pirates, 


you have not only taken from the takers of the ſaid 
3 all the goods and ſhips ſo taken, without 
any reward, but have caſt the ſaid takers, for their 


good ſervice done to the King's Majeſty, into Pri- 


ſon, and there detained them a great time; ſome 


eight weeks, ſome more, ſome leſs, to the diſcou- 
'raging of ſuch as truly ſhould ſerve the King's 
"Majeſty againſt his Pirates and Enemies. 


29. It is objected, and laid unto your charge, 


That divers of the head Pirates being brought unto 


you, you have let the ſame Pirates go again free 
unto the ſeas; and taking away from the takers of 
them, not only all their commodity and profit, but 
from the true owners of the ſhips and goods, all 
ſuch as ever came into the Pirates hands, as though 
you were authorized to be the chief Pirate, and to 

ave had all the advantage they could bring unto you. 
30. It is objected, and laid unto your charge, 
That where order hath been taken, by theLordPro- 
tector and the whole Council, that certain goods, 
Pirarically taken upon the ſeas, and otherwiſe known 
not to be wreck nor forfeited, ſhould be reſtored to the 
true owners, and Letters thereupon written by the 
Lord Protector and the Council; to the which Let- 
ters, you your ſelf, among the other, did ſet to 
your hand: Yet you, this notwithſtanding, have 


given commandment to your Officers, that no ſuch 


W 


letters ſhould be obeyed ; and written your private 
letters to the contrary, commanding the ſaid goods 
not to be reſtored, but kept to your own uſe and 
profit, contrary to your own hand before in the 
Council-Chamber written, and contrary to your 
duty and allegiance, and to the perilous example of 
others, and great ſlander and danger of the Realm. 

31. It is objected; and laid unto your charge, 
That where certain ſtrangers, which were friends 
and allies to the King's Majeſty, had their ſhips, 
with wind and weather broken, and yet came un- 
wrecked to the ſhore ; when the Lord Protector and 
the Council had written for the reſtitution of the 
ſaid goods, and to the country to aid and fave fo 
much of the goods as might, you your ſelf ſub- 
{cribingandconſenting thereto: yet thisnotwithſtand- 
ing, you have not only given contrary command- 
ment to your Officers, but as a Pirate have written 
letters to ſome of your friends to help, that as much 
of theſe goods as they could, ſhould be conveyed 
away ſecretly by night further off, upon hope that 
if the ſaid goods were aſſured, the owners would 
make no further labour for them, and then you might 
have enjoyed them, contrary to juſtice and your ho- 
nour, and to the great ſlander of this Realm. 

32, It is objected, and laid unto your charge, 
That you have not only diſcloſed the King's Ma- 
jeſty's Secret Council, but alſo where you yourſelf, 
among the reſt, have conſented and agreed to cer- 
tain things for the advancement of the King's af- 
fairs, you have ſpoken and laboured againſt the ſame. 

33. It is further objected, and laid unto your 
charge, That your Deputy Steward, and other your 
Miniſters of the Holt, in the County of Denbigh, 
have now, againſt Chriſtmas laſt paſt, at the ſaid 
Holt, made ſuch proviſion of wheat, malt, beefs, 
and other ſuch things as be neceſſary for the ſuſte- 
nance of a great number of men ; making alſo, by 
all the means poſſible, a great maſs of money; in- 
ſomuch, that all the country doth greatly marvel 
at it, and the more, becauſe your Servants have 
ſpread rumours abroad, that the King's Majeſty 
was dead; whereupon the country is in a great 
maze, doubt, and expectation, looking for ſome 
broil, and would have been more, if at this pre- 
ſent, by your apprehenſion, it had not been ſtated. 


Theſe articles (as entered in the Council-Books) 
were ſo manifeſtly proved, not only by witneſſes, 
but by letters under his own hand, that it did not 
ſeem poſſible to deny them; yet he had been ſent to 
and examined by ſome of the Council, but refuſed 
to make a direct anſwer to them, or to ſign thoſe 
anſwers that he had made. So it was ordered, that 
the next day, all the Privy Council, except the 
Archbiſhop of Canterbury, and Sir Jobn Baker, 
Speaker of the Houſe of Commons, who was en- 
gaged to attend in the Houſe, ſhould go to the 
Tower and examine him, On the 23d the Lord 
Chancellor, with the other Counſellors, went to 
him, and read the Articles of his Charge, and 
earneſtly deſired him to make plain anſwers to them, 
excuſing himſelf where he could, and ſubmitting 
himſelf in other things; and that he would ſhew 
no obſtinacy of mind. He anſwered them, That 
he expected an open Trial, and his accuſers to be 
brought face to face. All the Counſellors endea- 
voured to perſuade him to be more tractable, but 
to no purpoſe. At laſt the Lord Chancellor re- 
quired him, on his allegiance, to make his anſwer. 
Fe deſired they would leave the Articles with gre. 

an 
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and he would conſider of them, otherwiſe he would 
make no anſwer to them. But the Counſellors re- 
ſolved not to leave them with him on thoſe terms“. 
On the 24th of February it was reſolved in Coun- 
cil, That the whole Board ſhould after dinner ac- 
quaint the King with the ſtate of that affair, and 
deſire to know of him whether he would have the 
Law to take place; and ſince the thing had been 
before the Parliament, whether he would leave it 
to their determination? When the Counſellors 
waited on him, the Lord Chancellor opened the 
matter to the King, and delivered his opinion for 
leaving it to the Parliament; then every Coun- 
ſellor by himſelf ſpoke his mind, all to the ſame 
purpoſe. Laſt of all the Protector ſpake. He 
roteſted this was a moſt ſorrowful buſineſs of 
him, that he had uſed all the means in his power 
to keep it from the coming to this extremity. 
But were it ſon or brother, he muſt prefer his 
Majeſty's ſafety to them, for he weighed his alle- 
iance more than his blood; and that therefore 
5 was not againſt the requeſt that the other Lords 
had made, and ſaid, if he himſelf were guilty of 
ſuch offences, he ſhould not think he were worthy 
of life, and the rather, becauſe he was of all men 
the moſt bound to his Majeſty ; and therefore he 
could not refufe juſtice T. The King anſwered 
them in theſe words: We perceive that there 
« are great things objected and laid to my Lord 
« Admiral my Uncle, and they tend to Treaſon : 
And we perceive that you require but juſtice to 
&« be done. We think it reaſonable, and we will, 
e that you proceed according to your requeſt.” 
However, the Lords reſolved that ſome of both 
Houſes ſhould be ſent to the Admiral before the 
bill ſhould be put in againſt him, to fee what he 
could or would ſay ; ſo my Lord Chancellor, the 
Earl of Shrewsbury, Warwick, and Southampton, 
and Sir John Baker, Sir Thomas Cheney, and Sir 
Anthony Denny were ſent to him. He was long 
obſtinate, bur after much perſuaſion was brought 
to give an anſwer to the firſt three Articles, viz. 


The Lord Admiral's Anſiver to three of the 


former Articles. 


O the firſt, he ſaith, that about Zaſter-Tide 

was twelve- months, he ſaid to Fowler, as he 
ſuppoſeth it was, that if he might have the King 
in his cuſtody, as Mr. Page had, he would be glad; 
and that he thought a man might bring him through 
the gallery to his chamber, and fo to his houſe : 
But this he ſaid he ſpoke merrily, meaning no hurt. 
And that in the mean time after he heard, and upon 
that, ſought out certain precedents, that there was 
in England at one time, one Protector, and another 
Regent of France, and the Duke of Exeter, and 
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the Biſhop of Wincheſter, Governors of the King's 
Perſon : Upon that, he had thought to have made 
ſuit to the Parliament-Houſe for that purpoſe, and 
he had the names of all the Lords, and totted them 
whom he thought he might have to his purpoſe to 
labour them, But afterwards communing with Mr. 
Comptroller at Ely-place, being put in remem- 
brance by him of his aſſenting and agreeing with his 
own Hand, that the Lord Protector ſhould be go- 
vernour of the King's Perſon, he was aſhamed of 
his doings, and leſt off that ſuit and labour. 

To tie ſecond, he faith, he gave money to two 
or three of them which were about the King. To 
Mr. Cheet, he faith, he gave at Chriftmas-Tide was 
twelve-months, when the Queen was at Enfield 401. 
whereot to himſelf 200. the other for the King, to 
beſtow where it pleaſed his Grace amongſt his ſer- 
vants. Mr. Cheek was very loth to take it, how- 
beit he would needs preſs that upon him; and to 
him he gave no more, at no time, as he remembreth, 
ſince the King's Majeſty was crowned. | 

To the Grooms of the Chamber he hath at N- 
Year*s-Tides given money, he doth not well remem- 
ber what. 

To Fowler, he ſaith, he gave money for the 
King, fince the beginning of this Parliament now 
laſt at London, 20/. 

And divers times, he ſaith, the King hath ſent 
to him for money, and he hath ſent it. And what 
time Mr, Latimer preached before the King, the 
King ſent to him to know what he ſhould give Mr. 
Latimer; and he ſent to him by Fowler 401. with 
this word, that 20/7, was a good reward for Mr. 
Latimer, and the other he might beſtow amongſt 
his Servants. Whether he hath given Fowler any 
money for himſelf, he doth not remember. 

To the third, he ſaith, it is true, he drew ſuch 
a bill indeed himſelf, and proffered it to the King, 
or elſe to Mr. Cheek, he cannot well tell; and be- 
fore that he ſaith, he cauſed the King to be moved 
by Mr. Fowler, whether he could be contented that 
he ſhould have the Governance of him as Mr. Stan- 
hope had. He knoweth not what anſwer he had; 
but upon that he drew the ſaid bill to that effect, 
that his Majeſty was content; but what anſwer he 
had to the bill, he cannot tell: Mr. Cheek can tell. 


Then he on a ſudden ſtopt ſhort, and bad them 
be content, for he would go no further, and no 
intreaties would work on him, either to anſwer the 
reſt, or to ſet his hand to the anſwers he had made. 
On February. the 25th, was read in the Houſe of 
Lords the firſt time, The Bill for Attainder of 
the Lord Admiral: Feb. 26. read the ſecond time: 
Feb. 27. read the third time; and concluded with 
the common aſſent of all the Peers **, The ſame 


lt is a ſtrange thing. that as the particulars of his charge were manifeſtly prov'd; if any credit is to be given to the Coun- 


il Book, not only by wirnefſes, but by letters under his own hand, they ſhould refuſe however to try him according to the laws 
of the land, and to bring his accuſers face to face; and yet he was a Peer of the Realm, Lord High Admiral of England. and 
Uncle to the King. Ar laſt, finding he could not obtain this favour, or rather juſtice, he defired the Articles of his accuſation 
might be left with him, and faid he would anſwer to them when he had examined them; but even this was denied him: 1 
don't know whether it was lawful then to leave with the party accuſed the Articles of his charge, and to allow him time to 
examine them. But as for the bringing his accuſers face to face, it is evident that could not be denied him without injuſtice, 
though this pernicious cuſtom had 2 introduced in the late Reign. Rapin (Engliſh oct. Edit.) Vol. VIII. p. o. | 

+ It is a pretty hard task to juſtify the Duke of Somerſet for proſecuting his own Brother to death, for crimes committed 
2gainſt his perſon only. But indeed it was never clearly proved, that he had formed any ill deſign either againſt the King or the 
State, as he proteſted to his laſt breath. But this is not the only time that Plots againſt the Miniſters have been reckoned High- 
Treaſon. Rapin (Engliſh) Vol. VIII. p.52. | 

** Biſhop Burnet, in his Hiſtory of the Reformation, Vol. II. p. 99. ſays, The Peers had been ſo accuſtomed to agree to ſuch 
bills in King Henry's time, that they did eafily paſs ir. All the Judges and the King's Council delivered their opinions, That the 


Articles were Treaſon. Then the Evidence was brought: Many Lords gave it ſo fully, that all the reſt, with one voice, con- 
ſented to the Bill; only the Protector, for natural pity's ſake, as in the Council Book, deſired leave to withdraw. On the 27th, 
the Bill was ſent down to the Commons, with a meſſage, That if they deſired to proceed as the Lords had done, thoſe Lords 
that had given their Evidence in their own Houſe, ſhould come down and declare it to the Commons, But there was more op- 


poſition 
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day being Wedneſday, the bill was ſent down to the 
Commons; when it was thought good by them to 
ſend down certain members of their Houſe, to de- 
clare unto the Commons the manner after which the 
Lords had proceeded in that matter; and further 
to declare unto them, that in caſe they were minded 
to proceed in like ſort, certain Noblemen who had 
given evidence againſt the ſaid Lord Admiral, 
ſhould be ſent unto them to declare by mouth and 
preſence ſuch matters, as by their writing ſhould in 
the mean time appear unto them. The Maſter of 
the Rolls, Sir James Hales, and Serjeant Molineux, 
were the perſons ſent by the Lords. March the 2d, 
they were ſent again to the lower Houſe, with the 
like Commiſſion in effect, as they were ſent the 
Wedneſday before. Anſwer was made, That they 
would conſult together, and thereupon they would 
with ſpeed ſend up their reſolution. But no haſte 
having been made therein by them of the Nether 
Houſe, the Lords having fat ſo long, as it was 
thought the time now far ſpent, they concluded to 
depart ; deſiring the Lord Protector, that it would 
pleaſe him to receive fuch anſwer as ſhould be ſent 
touching that purpoſe, and to make report thereof 
at their next Aſſembly, which ſhould be the next 
Monday. March the 5th, the bill was brought 
from the Commons for the attainder of the Lord 
. Sudley. Thus it is related in the journal of the Houſe 
of Lords. 

By the journal of the Houſe of Commons it ap- 
pears, that this Bill was read there the laſt day of 
February the firſt time; March the iſt read again; 
and March the 2d the Maſter of the Rolls, Serjeant 
Malineux, Serjeant Hales, and the King's Sollicitor, 
were ſent from the Lords to know the pleaſure of 


this Houſe, if it ſhould be refolved there, to pals | 


upon the attainder of the Admiral in fuch order as 
it paſſed in the higher Houſe. Whereupon it was 
ordered, that advertiſement thereof be fent to the 
Lords by ſome of that Houſe: That it was reſolved, 
that the evidence ſhould'be heard orderly, as it was 
before the Lords: And alfo to require, that the 
Lords who affirmed that evidence, might come hi- 
ther and declare it viva Voce. And this to be de- 
livered to the Lord Protector by Mr. Speaker, and 
other the King's Privy Council of the Houſe. 
March the 4th, the Maſter of the Rolls, &:. de- 
clared the King's pleaſure to be, that the Admiral's 
preſence was not neceffary in this Court ; and there- 
fore not to be there. And farther declared, That 
if the Houſe would require to have the Lords to 
come and to fatisfy the Houſe for the evidence 
againſt the Admiral, the Lords would come. Then 
it was ordered, that Mafter Comptroller, and 
others of the King's Privy Council, ſhould hear the 
Lords; and require, that if jt were judged neceſ- 
ſary to have the Lords come down, that upon any 


further ſuit they might come down to the Houſe. 


And the bill for the: attainder of High-Treaſon of 


Six Thomas Seymour, Lord Sudley, was read the third 


time. Thus far the journal of the Houſe of Com- 


mons. On the 5th of March the royal aſſent was 
given to the bill, which here followeth: 


An Act for the Attainder of Sir Thomas 
Seymour Knut. Lord Seymour of Sudley, 
High Admiral of England. 


N their moſt humble wiſe beſeeching Cap.xviii. 

your moſt Excellent Majeſty, the 
Lords Spiritual and Temporal, and the Commons 
in this preſent Parliament aſſembled ; that where Sir 
Thomas Seymour, Lord Seymour of Sudley, High- 
Admiral of England, not having God before his 
Eyes, nor regarding the Duty which by Nature, 
Benefits, and Allegiance he owght to your High- 
neſs, nor being content with his honourable State 
and Condition, whereunto your Majeſty hath called 
and indued him with; bur repleniſhed and filled 
with the moſt dangerous, inſatiable, and fearful Vice 
of Ambition and greedineſs of Rule, Authority, 
and Dominion, did in the firſt Year of your moſt 
noble and victorious Reign, determine and reſolve 
with himſelf to take into his hands your moſt Noble 
Perſon, and the fame either by violence, ſtealth or 
other undue means, to have in his poſſeſſion, with 
the Order, Rule, and Government of your Majeſty's 
Realms, Dominions, and Affairs, which were be- 


fore that time, as well by your Royal Aſſent, as 


by the conſent and liberate advice of all your 
Nobles and Council, whereof he the ſaid Lord 
Admiral was one, otherwiſe ordered, decreed, and 
determined; by the means whereof, and by the 
moſt prudent foreſight and direction of your Grace's 
deareſt Uncle the Duke of Somerſet, Governour of 
your Majeſty's moſt Royal Perſon, and Protector 
of your Highnefs's Realms, Dominions and Sub- 
jects, being the ſaid Admiral diſappointed of his 
malicious Enterprife. The ſame Admiral continu- 
ing nevertheleſs his great Ambition, and moſt deteſt- 
able, malicious, and traitorous purpoſe, thinking by 
Tumult and Violence openly to atchieve that thing 
which by ſlight he could not ſecretly compaſs, tra- 
vaiſed with your Majeſty, being yet for your tender 
Years not able to conceive his falſhood, by crafty, 
fubtile and traitorous means and perſuaſions, having 
alſo prepared about your Grace, by corruption, 
ſundry Perſons to be Inſtruments to help forward all 
his naughty traitorous purpoſes, to have cauſed your 
Grace at his contemplation, to have written a Bill 
or Letter of your Majeſty's own Hand, to your 
High- Court of Parliament, defiring the ſame there- 
by to be good unto the ſaid Lord Seymour, in ſuch 
Suits and Matters as he ſhould open and declare unto 
them; which Bill or Letter the faid Lord Admiral 
thought and determined not only in his own Perſon 
to have brought into the nether Houſe of your ſaid 
Court of Parliament, but” alſo to have likewiſe 
opened the ſame in the Higher Houſe, having in 
both the ſame Houſes laboured, ſtirred, and mo- 
ved 2 number of Perſons to take part and join 
with 


; Poſition made in the Houſe of Commone. Many argued againſt Attainders in abſence, and thought ic an odd way that ſome 
Peers. ſhould riſe vp in their places im their own Houſe, and relate ſomewhat to the ſlander of another, and that he ſhould. be 
thareupom attaisten: Thenehosc: it was preſſed, that it might be done by a Trial, and that the Admiral ſhould be brought to the 


bar, and ba load: plead tos hicnielf. Bur on the 4th 


of March a meſſage was ſent from the King, That he thought it was not 


neceſſary to ſend for the Admiral; and that the Lords ſhould come down and renew before them the Evidence they had givew 
in tlic own Houſe. This was done; and ſo the Bill was agreed ro by the Commons in a full Houſe, judged about four hundred, 
and than were not abo ten entwelke: that voted in the negative. The Biſhop, in the next page ſays, But the way of proceeding 
was much: condemned, finee to atraint a man without bringing him to make his own defence, or to object what he could ſay 


to the Witnaſles that wene brought 
for it, Thar it us 4 lictle mare te 


was faunded, was given bean Houſes. 


a& him, was f@ illegal and unjuſt, that it could not be defended, only this was to be faid 
\Parli Attainders had been formerly; for here the Evidence, upon which it 
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with him in ſuch things as he would ſet forth and 
enterpriſe, whereby he thought to breed ſuch a 
Tumult, Uproar and Sedition, as well in the ſaid 
Coutt, as in the whole Realm, as by the troubling 
of the whole State and Body of this your Realm, he 
might the more facily and eaſily bring to paſs his 
moſt fearful, deviliſh and naughty Purpoſe : for 
the more ſure and certain compailing whereof, like 
as he feared not to ſay to certain Noblemen and 
others, that he would make the blackeſt Parlia- 
ment that ever was ſeen here in England, ſo moſt 
traitorouſly for the further Accompliſhment of his 
leud enterpriſe, he retained a great number of Men, 
and prepared a great Furniture of Weapons and 
Habiliments of War, ready for the execution of 
his faid traitorous Attempts. And to colour and 
cloak his ſaid miſchievous purpoſes, did by all ſuch 
ways and means as he could poſſibly deviſe and 


imagine, practiſe as it were for his entry towards 


the ſame, to ſeek and attain the Government of your 
moſt Noble Perſon, and thereby to have gotten 
into his hands the order of your Realms and Do- 
minions, whereunto he aſpired in ſuch ſort, as he 


did even then travail expreſsly with the moſt part of 


your Highneſs's moſt Honourable Council, to help 
him to the ſaid Government, doing likewiſe all that 
he could in the Parliament by himſelf, his Servants 
and Miniſters, not only to hinder and lett all things 
there proponed, which touched the Honour, Sure- 


ty and Benefit of your Majeſty and the Realm; 


but alſo ſpreading abroad Slanders touching your 
Majeſty's Perſon, your deareſt Uncle the ſaid Lord 
Protector, and the whole State of your Council, 
over-vile, dangerous, and unmeet to be here re- 
cited: Which things being by the Goodneſs of God 
revealed, as your ſaid Uncle the Lord Protector 
could not chuſe but heartily lament the ſaid Lord 
Admiral's evil, malicious, and corrupt Diſpoſition, 
chiefly in reſpect of the apparent and irrecuperable 
danger, which was like by the ſame preſently to 
have enſued to your Majeſty, and to your Realms 
and Dominions; and ſecondly for that he was by 
voximity of Blood ſo nearly joined unto him. So 
oping, that by good Advertiſements and Counſels, 
he might yet recover and fave him, and by the 
Grace of God cauſe him to caſt away his naughty, 
vile, and ambitious Diſpoſition, and to have had a 
better conſideration hereafter to his Duty, both to 
God, and unto your Majeſty, whereunto he was 
moſt bounden; the ſaid Lord Protector laboured 
with the whole Council and otherwiſe, to reconcile 
and reform him, which preſently muſt elſe have 
2823 in his folly and outrage. And albeit the 
laid Lord Protector had then perfect knowledge 
of the Attempts and Misbehaviours of the ſaid 
Admiral before rehearſed 3 and that the ſaid 


| Admiral had then ſaid, that he would not come at 
che ſaid Lord Protector and Council, altho* they 


ſent for him, and that he would not be committed 
to any ward for his doings by the beſt of them, 
whereby it appeared that he thought his Party 
ſtrong enough to reſiſt your Majeſty's Power, 
and ordinary Authority ; yet the faid Lord Pro- 
tector, not ceaſing with all clemency to follow 
his godly and charitable purpoſe, did not only uſe 
all the good means he could deviſe by the perſua- 
lions of certain of your Grace*s Council, and other- 
wiſe, to frame him to the amendment of his Evils, 
and fo to bring him to the better remembrance of 
his Duty; but alſo conſidering, that if the matter 
ſhould have grown to extremity, being ſo near, 


Lord Sudley, for High-Treaſon, 7 


and ſo much bound to your Majeſty, being new 
come to your Kingdom, your Subjects not alto- 
gether left in the beſt concord for matters of Reli- 
gion, great ſlander, tumult, and danger might have 
inſued thereby as well here at home in your Realm, 
as from ſome outward parts, with whom you were 
in the War, and in ſome ſecret enmity ready to en- 
ter the Wars, thought it, with the Advice of your 
whole Council, moſt meet and ſureſt for your Ma- 
jeſty to paſs his evil Doings over in ſilence, and in 
ſomewhat the more in reſpe& of the better ſtay, 
for the time of your preſent Eſtate, to bridle him 
with your Liberality, and therefore to give unto 
him Lands to the yearly value of eight hundred 
Pounds, truſting thereby, and by ſuch other good 
means as were uſed towards him, to encourage and 
move him to leave for ever that Ambition, and ſe- 
ditious Mind, and to live in ſuch order as might 
have pleaſed God, and ſerved your Majeſty, and 
your Publick Weal. But all this notwithſtanding, 
the Devil, who had before planted that vile and 
evil Weed ſo deeply in his Heart, that the Root of 
the ſame could not be clearly pulled out, but cauſed 
his Ambition eftſoons to ſpring, and ſhew itſelf more 
rankly than it had done before: For it plainly ap- 
peareth, that he tarried not long in his diſſembled 
good Mood and Promiſe, but began afreſh'to ima- 
gine, compaſs, and deviſe for the ſatisfying of his 
traitorous deſire, to make a Party, Faction, and 
Confederation, whereof he would be the Head, and 
did not only get as many Rulcs and Offices into his 
hands of all Men, as he could poſſibly attain, and 
retained many Gentlemen and Yeomen into his Ser- 
vice, making a full account and reckoning, which 
he declared ſecretly to ſome of his familiars, that 
he was thereby able of his own ruled Tenants and 
Servants to make ten thouſand Men, for the obtain- 
ing of his ſaid purpoſe ; for whoſe Wages he had 
alſo deviſed after ten thouſand Pounds by the Month, 
out of your Majeſty's Mint at Briſtol, which he had 
obtained, with all your Treaſure in the ſame, by 
the means and conſent of Sir William Sbarington 
Knight, Vice- Treaſurer there, to be at his com- 
mandment, which Sir William now ſtandeth attain- 
ted of Treaſon; and alſo had put your Grace's 
Caſtle of the Holt, whereof he had the keeping, even 
now of late in a readineſs, and there cauſed to be 
prepared a great furniture of Wheat, Malt, Beefs, 
anda great maſs of Money, for the feeding and en- 
tertainment of a number of Men: which Money 
he cauſed to be levied and taxed half the Year be- 
fore the ſame was due ; bruiting alſo for the better 
atchieving of his purpoſe, and to amaze therewith 
the. more the people, that your Majeſty (whom 
God long preſerve to us) ſhould be dead; but alſo 
he laboured ſundry of your Nobles, and other your 
Grace's Subjects, to join with him, deviſing with 
divers of them, how and by what Policy, Ways 
and Means they ſhould make themſelves ſtrong in 
their Countries for that purpoſe, and how they 
ſhould win unto them the head Yeomen, and Ring- 


leaders of the common People; declaring how he 


meant to have matched, and ſet one Nobleman a- 
gainſt another Nobleman, as he thought he could 
never compaſs and win to aſſent to this Faction and 
falſe Conſpiracy, promiſing to divers of them ſundry 
Benefits ; yea, taking ſo much upon him, for the 
accompliſhment of his faid traitorous intent and 
purpoſe, as he ſpared not to promiſe your moſt Ex- 
cellent Perſon in marriage to a Nobleman's Daugh- 
ter of this your Realm, And yet not contented _ 

with, 
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with, for the further advancement of his moſt 
naughty and traitorous purpoſe, did traitorouſly and 
unnaturally practiſe even with your Highneſs's own 
Perſon, to make your moſt Excellent Majeſty (for 
your tender Vears unable to underſtand his falſe and 
traitorous purpoſes) an inſtrument towards the un- 
doing and deſtruction of your Highneſs, and the 
ſubverſion of the whole State of this your Grace's 
Realm: perſuading your Majeſty, as much as in him 
did lie, not only to take upon you now in your 
young and tender Age, the Rule and Order of your 
ſelf, intending and meaning by the colour thereof, 
to take in his hands your moſt Royal Perſon, the 
Rules and Orders of all the Affairs of your Realms 
and Dominions; being already by the ſaid Lord 
Protector, with the Advice of your Grace's moſt 
honourable Council, as well prudently and poli- 


tickly governed, as valiantly and nobly defen- 


ded againſt outward Enemies, to the increaſe 
of your immortal Fame and Honour; but alſo 
to receive and ingender an hatred in your moſt noble 
Heart, both againſt your deareſt Uncle the ſaid 
Lord Protector, and all your true and faithful 


Counſellors: To the which his deviliſh perſuaſions 


and aſſaults, God gave your Highneſs, even at this 
age, to the great rejoice of all us your faithful 


Subjects and Servants, a ſpecial Grace to reſiſt, 


above common reaſon, and all expectation, and 


moſt graciouſly without any Advice or Counſel to 


refuſe and deny his evil advertiſements and per- 
ſuaſions. And further, the ſaid Admiral did moſt 
falſely and traitorouſiy corrupt ſundry of your 


Highneſs's Privy-Chamber with many Gifts, and 


otherwiſe, to the intent they ſhould move and 
procure your Majeſty to write ſundry Letters at his 
or their devices, and to put into your Grace's head, 
a ſpecial and ſingular favour, affection, and truſt 
towards him, and a diſpoſition to follow whatſoever 
he would have wrought towards all others, that he 


might the rather have compaſſed his moſt traitorous 


purpoſe, which muſt needs have tended to your 
Majeſty's deſtruct'on (which God forbid) and to 
the utter ruin of all us, your Highneſs's moſt lo- 


ving, faithful, and obedient Subjects. For, moſt 


gracious Sovereign Lord, beſides all this, it is moſt 
evident and apparent, that as immediately after the 


King your Father's death, of moſt noble memory, 


O 


| he bear a ſpecial Love and Favour to your Grace's 


Siſter, the Lady Elizabeth, ſecond Perſon in the 
Remainder of the State of Succeſſion to the Crown 
of this Realm after your Majeſty, and the Heirs of 


your Body, whom the living God long preſerve unto 


us, with the increaſe of much Fruit ; and would 
then of his great preſumption and traitorous de- 


termination have married her, if he could by any 


means have brought to paſs the ſame, but that he 
was ſtayed by the ſaid Lord Protector, and other of 


your Grace's Council; ſo he did not only continue 


in his ſaid determination towards her, in the Queen 
his late Wife's time, but alſo by divers ſecret and 


_ crafty means and practices, continually ſought by 


atchieving of the ſame ſince the Queen's death, 
as by ſundry ways is confeſſed, and appeareth. In- 
ſomuch as the ſame being perceived by your faid 
deareſt Uncle, and ſome other beſides of your 
Council, and other Perſonages of Reputation; and 
the ſaid Admiral by them earneſtly adviſed to be- 
ware of it, and to forbear his pretenſed purpole, 
ſpecially for that it could not be but dangerous 
to your Grace's Perſon, he hath not been afraid to 
defend his naughty doings and purpoles in it, and 
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to ask why he ſhould not continue his ſuit towards 


the ſaid Lady Elizabeth ? with ſundry other words 
declaring his full intent and determinations to it-; 
and neglecting all good advices, reaſons, and ad- 
monitions made, given or alledged, contrary to 
his purpoſe, he hath ſecretly and earneſtly follow- 
ed it, in ſuch ſort, as if ſundry other his miſ- 
chieyous devices and practices had not appeared, 
and come to knowledge: it is evident that he 
would have done what he could ſecretly to have 
married her, as he did the late Queen, whom it 
may appear he married firſt, and after ſued to your 
Majeſty, and the Lord Protector, and your Coun- 
ci], for his preferment to it; whom nevertheleſs it 
hath been credibly declared, he holp to her erid to 


hafte forwards his other purpoſe. But what this 


marriage of your faid Siſter, with his prepared 
forces and confederacies ſhould mean, and what the 
getting of the rule and order of your Majeſty's 
Mint at Briſtol into his hands, with ten thouſand 
men, which beſides all his friends, and divers re- 
tainers, he accounted himſelf furniſhed of, and able 
to make all times within his own rules, and of his 
own ſervants and tenants, ſhould tend unto, for 
the wages and entertainments of whom he had pre- 
pared, as is aforeſaid, conſidering that the ſaid Ad- 
miral at all times when occaſion of the ſervice of 
your Majeſty was neceſſary or requiſite, went al- 
ways back, and refuſed to take it upon him, whe- 
ther it were by ſea or land, as your Grace's Coun- 
cil both know, and divers times have lamented, 
and in that caſe travelled with him (in vain) to 
bring him unto it, whereby no good mind or will 
of him towards your Majeſty's ſafety or aſſurance 
can appear. And upon all theſe ſiniſter ways and 
means, what his corrupt and ſubtil attempts of get- 
ting your moſt Noble Perſon into his hands, by co- 
lour whereof he might have wrought what he 
would, and whatſoever his ambitious intent could 
have deviſed with his preparation of victuals and 
money, and other his ſaid doings at your ſaid Grace's 
Caſtle of the Holt, and in the parts thereabouts 
would have wrought in the end, ſpecially in this 
tender age of your Highneſs, and whilſt your Ma- 
jeſty is in the Government of a Protector, it is 


. fearful to conſider and think upon, and cannot o- 
therwiſe be taken, but to be indeed more than a 


manifeſt declaration of a traitorous aſpiring to your 
Crown of this Realm, and to be King of the ſame, 
and an open deed and act, and a falſe and traito- 
rous compaſs and imagination to depoſe and deprive 
your Majeſty from your Royal Eſtate and title of 
your Realms, and to compaſs and imagine the death 
of your moſt Noble Perſon, and molt traitorouſly 


to take away and deftroy all things which ſhould 


have ſounded to the lett and impediment of his moſt 
traitorous and ambitious enterprize. RE: 
And further, gracious Sovereign Lord, to declare 
the traitorous diſpoſition of his nature, and how 
little he cared to offend your Grace's law, and how 
he did yet leſs regard his truth and duty towards 
your Grace, where Milliam Sharington, Knight, late 
of London, the tenth day of July, in the firſt year 
of your Grace's reign, hath in the County and City 
of Briſtol, falfly and rraitorouſly forged and coun- 
terfeited certain of your Grace's coin, and further 
imbezzled and purloined from your Majeſty un- 
truly and falſly at the leaſt, the ſum of forty thou- 
ſand pounds, for part whereof the ſame Sir Milliam 
Sharington upon his own confeſſion is attainted of 
treaſon according to your Gracg's laws; to which 


ſaid 


25 


©) * 
* 
2 


* . 
8 


. 
1 
1 


4 
7. 
WP 


itorous acts, the ſaid Lord Admiral did not 
3 and procure the ſaid Sir William Sharing- 
ton, labouring him he ſhould get as much money 
from time to time into his hands for his purpoſe as 
he could, ſo that he might ever have a good mals 
in a readineſs ; but alſo ſince the time of the ſaid 
treaſons and traitorous acts, ſo done by the ſaid 
Sir Milliam Sharington, the faid Lord Admiral ha- 
ving perfect knowledge thereof, as well by the de- 
claration of the moſt part of your Highneſs's Coun- 
cil, as by ſome of his own counſel learned, hath 
traitorouſly comforted, aided, aſſiſted, and main. 
rained the ſame Sir William Sharington in bis ſaid 
traitorous act and faults againſt your Grace's laws 
and ſtatutes of this Realm; taking the patent, in- 
dentures, books and reckonings of the ſame Sir Mil- 
liam Sharington, of his own authority, into his cuſto- 
dy, and affirming both to ſundry of your Grace's 
Council, and to divers of your ſubjects, that the 
ſaid Sharington had wrong to be committed: devi- 
ſing all the ways he could poſſible, contrary to his 
duty and allegiance, traitorouſly to bear him in his 
evil and traitorous doings, and l him, if 
he by any means might have come by him. 

And — a further proof to induce that the ſaid 
Admiral did maintain and comfort the fame Sha. 
rington, where the ſaid Admiral owed to the ſaid 
Sharington two thouſand eight hundred pounds, the 
ſaid Sharington upon a miſtruſt which he had before 
his apprehenſion, that he ſhould for his fault and 
proceedings come one day to his trial and examina- 
tion, communicating the ſame with the ſaid Lord 
Admiral, the ſaid Admiral agreed and promiſed 
not only to aid and maintain and bear him to the 
uttermoſt of his power, as indeed he did both as is 
aforeſaid, and in conſulting with learned men for 
him, and otherwiſe, but alſo for his more aſſured 
aid, being indebted to the faid Sharing/on the ſum 
of two thouſand eight hundred pounds, untruly con- 
ſpired with the ſaid Sharingion upon a bill, whereby 
it appeared that the ſaid. Sharington ſhould owe un- 
to him the ſum of two thouſand pounds with inte- 
reſts, ſo as the ſaid Admiral might help and relieve 
him with that two thouſand pounds, with the 1nte- 
reſt at your Majeſty's hand as a debt unto himſelf ; 
and alſo. with two thouſand: eight hundred pounds 


which the ſaid Admiral owed indeed to the ſaid 


Sharington, amounting in the whole to five thouſand 
and fix hundred pounds: which bill moſt. untruly, 
and to the maintenance and favour of the ſaid Sha- 
rington, the ſaid Lord Admiral affirmed, before the 
ſaid Lord Protector, and your Highneſs's Council, 
to be a true bill, and the ſame two thouſand eight 
hundred pounds with the intereſt to be his juſt debt, 
and ſo was taken, until the ſaid Sbarington himſelf 
confeſſed and affirmed the truth, whereby the covin 
and fal ſhood plainly appeared to the contrary. 
Finally, moſt gracious Sovereign Lord, it were 
too much and over tedious to moleſt and trouble 
your excellent Majeſty, either with the remem- 
brance of his evil doings in his office of the Admi- 
ralty, wherein he hath ſo manifeſtly recited,” main- 
tained, aided and comforted ſundry pirates, and 


taken to his own uſe the goods piratouſly taken 


againſt your laws, and expreſly againſt the orders 
determined by the Lord Protector and the whole 


Council, whereunto his own hand hath been for the 


reſtitution of them ; whereby he hath-moved almoſt 
all Princes Chriſtian to conceive a grudge and diſ- 
pleaſure, and by open wars to ſeek remedies at 


their own hands, to the great trouble and danger 
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of your Majeſty, your realms and dominions, and 
to the great charge, loſs and diſquiet of your moſt 
loving and faithful ſubjects, and to the peril of 
breaking of the leagues and treaties of amity be- 
twixt your Majeſty and other foreign Princes, as 
their Ambaſſadors here have pfainly declared, and 

as preſent experience teacheth; or to expreſs his in- 

numerable untruths, falſhoods, and deceitful prac- 
tiſes, diſcovering and opening of your Majeſty's 
Councils, refuſal to ſerve your Highneſs as he hath 

been commanded, oppreſſion and manifeſt extor- 

tion of your Majeſty's ſubjects, uſing and and 

other voyages by the ſea; and his determination 
of revenge towards all men, with whom he was 
offended, which his own letters and other teſti- 
monies do declare againſt him; with a full reſolu- 
tion to have put the whole of his intent ſhortly 
in experience and execution (if God had not pre- 
vented it) to the deſtruction of your moſt Royal 
Perſon, and the ſubverſion and alteration of th 

whole eſtate of your realms and dominions. Where- © 
fore conſidering as well that he is a member fo 
unnatural, unkind and corrupt, and ſuch a heinous 
offender of your Majeſty and your laws, as he can- 
not nor may conveniently be ſuffered to remain 
in the body of your Grace's commonwealth, but 
to the extream danger of your Highneſs; being 
head, and of all the good members of the ſame, 
and is too pernicious and dangerous an example, 
that ſuch a perſon ſo much bound and ſo forger- 
ful of it, | ſo mercifully heretofore, intreated, and 
by ſundry and great benefits allured and called, 
and ſo cruelly and ingrately continuing in his falſe 
and traitorous intents-and - purpoſes againſt your 
Highneſs, and the whole eſtate of your realm, ſhould 


remain amongſt us: 


It may therefore pleaſe your excellent Majeſty, 
that it may be enacted with your Highneſs's aſſent, 
the Lords ſpiritual and temporal, and the Com- 
* mons in this preſent Parliament aſſembled, and 
by authority of the ſame, That the ſaid Sir Tho- 
* mas Seymour, Knt. Lord Seymour of Sudley, high 
Admiral of England, for the ſaid traitorous offen- 
* ces and deeds, ſhall be by the authority of this 
* preſent Parliament adjudged: and attainted of 
*,treaſon : And that the ſame Sir Thomas Seymour, 
Ent. Lord Seymour of Sudley, high Admiral of 
England, ſhall have, ſuffer, and ſuſtain ſuch 
< pains of death, as in caſes of High-. Treaſon have 
8 5 uſed and accuſtomed. And alſo that the 
* ſaid Lord Seymour of Sudley ſhall forfeit, and loſe. 
to your Majeſty, and your Heirs, all ſuch caſtles, 
* manors, lands, tenements, leaſes, meadows, pa- 
« ſtures, woods, waters, rents, reverſions, ſervices, 
offices, fees, annuities, and all other heredita- 
ments, goods, chattels and debts, whatſoever the 
ſame Lord Seymour had, injoyed, or was ſeized. 
or poſſeſſed of at the ſeventeenth day of January, 
in the ſecond year of your Grace's reign, or at 
any time ſince. xi 
And that all ſuch caſtles, manors, lands, te- 
© nements, meadows, leaſes, paſtures, woods, wa- 
« ters, rents, reverſions, ſervices, offices, fees, an- 
« nuities, and other hereditaments, to be by autho- 
« rity of this preſent act adjudged, .. veſted, and 
* deemed, in the actual and real poſſeſſion of your 
Highneſs, from the faid ſeventeenth day of Ja- 
* nuary, without any office or inquiſition to be 
thereof had or found. Saving to all and every 
+ perſon and perſons, and bodies politick and cor- 
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| +. porate, and to their heirs, aſſigns, and ſucceſſors, 


and to every of them (other than the ſaid Lord 
< Seymour of Sudley and his heirs) all ſuch rights, 


titles, intereſts, uſes, poſſeſſions, reverſions, re- 


* mainders, entries, conditions, leaſes, fees, offi- 
© ces, rents- ſervices, rents- charges, rents- ſeck, an- 


© nuities, commons, and all other commodities, 


profits, and hereditaments, whatſoever they or 
any of them had, might, or ought to have had, 
© if this preſent act had never been had or made. 

Furthermore, the King's Majeſty is pleaſed 
that it be enacted, that all perſon and perſons, 
* bodies politick and corporate, and their execu- 
tors and adminiſtrators, ſhall be well and truly 
* contented and paid, upon their humble ſuit and 
« petition hereafter to be made unto his Highneſs 


of all ſuch debts, which either by ſpecialty, or 
© by any other juſt and true contract, the ſaid Lord 


Admiral did owe to them or any of them at any 
time before the ſaid ſeventeenth day of Zanuary, 


in the ſaid ſecond year of his Majeſty's reign®,. 


On the tenth of March the Council reſolved to 


preis the King that juſtice might be done on the 


Admiral: and ſince the cafe was fo heavy and la- 
mentable to the Protector, (ſo it is in the Council- 
Book) though it was alſo ſorrowful to them all, 
they reſolv'd to proceed in it, ſo that neither the 
King nor he ſhould be further troubled with it; 


after dinner they went to the King, the Protector 
being with them: the King ſaid, he had well ob- 


ſerv d their proceedings, and thank'd them for their 
great care of his fafety, and commanded them to 


| Proceed in it without further moleſting him or the 


Protector; and ended, I pray you, my Lords, do ſo. 
Upon this they order'd the Biſhop of Ely to go to 
the Admiral, and to inſtruct him in the things that 


related to another life, and to prepare him to take 


ney his execution; and on the 17th of March 
e having made report to them of his attendance on 


the Admiral, the Council fign'd a Warrant for his 
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Concilis, * Lord Chancellor, and the reſt of the 
fob. 247. King's Council, meeting in his Highneſs's 
Palace of Weſtminſter, heard the report of the Bifhop 


of Ely, who by the ſaid. Lords, and others of the 
Council, was ſent to inſtruct and comfort the Lord 


Admiral; after the hearing whereof, confulting and 
deliberatins with themſelves of che time moſt con- 
venient for the execution of the ſaid Lord Admiral, 
now attainted' and n Parliament 
they did condeſcend and agree, That the ſaid Lor 

Admiral ſhould be executed the Medneſday next 
following, betwixt the hours of nine and twelve in 


the forenoon the ſame day, upon her- Hul: His 
body and head to be buried within the Tauer; the 


King's writ (as in ſuch caſes as heretofore hath been 


accuſtomed) being firſt directed and fent forth for pa 


that purpoſe and effect. Whereupon calling to the 


1 of Sudley, lat England. 
+ Spes Memorials, vol. II. pag. 148. 0 
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Council- Chamber the Biſhop of #ly, they willed 
him to declare this their determination to the faid 


IL.ord Admiral; and to inſtruct and teach him, 


the beſt he could, to the quiet and patient ſuffer- 
2 of juſtice, and to prepare himſelf to Al mighty 


T. Cantuarien. William Paget. 
R. Rich Cancel, Anthony Wing field, 
3 #.St. Fobn. William Petre. 
F. Ruſſel. A. Denny. 
F. Warwick. Edward North. 
F. Shrewsbury. R. Sadler. 
Thomas Southampton. 


The ſaid Biſhop, after he had been with the Lord 
Admiral, repairing _ to the Court, made re- 
der to Mr. Comptroller and Secretary Smith of the 
ord Admiral's requeſts , the which were, that 
he required Mr. Lalimer to come to him; the day of 
execution to be deferr'd, certain of his Servants to be 
with him, his Daughter to be with my Lady Dutcheſs 
of Suffolk to be brought up, and ſuchlike. Touch- 
ing which requeſts, the ſaid Lords and the reſt of 
the Council declar'd their minds to Mr. Secretary 
Smitb, willing him to write their anſwer in a Letter 
to the Lieutenant of the Tower, who ſhould ſhew in 
all thoſe requeſts their reſolute anſwer to the ſaid 
Lord Admiral; the which was done accordingly. 
On the 2oth of March he was brought to the 
Scaffold, TOP) 

And in the fourth Sermon of Mayſter Hughe Laty- 
mer t, whych he preached before the Kynge w thin 
hys Graces Palayce at Weſtminſter, the 2 7 of 
ah is the following account of the Lord Ad- 
miral|. | 2 

I knowe more of my Lord Admiral's death fith 
that tyme, then I did knowe before. O ſaye they, 
the man dyed very boldly, he woulde not have done 
ſo, hadde he not bene in a juſt quarell,' 
This is no good argument, my frendes. A man 


d. * is a deceavable argumente. He went 
to bys i th boldely: Ergo, he ſtandeth in a juſt 
5 r aa 

If I ſhould have faied al that T Knewe, youre 
eares woulde have yrked, to have hearde it, and 


nowe God hathe brovight more to lyghte. And as 


togchyng the kynde af Hys death, whether he be 
faved or no, I refetre that to God'onely. What 
God can da, I cannot tell. I wy! not denye but that 
he maye in the twynkeling of an gye fave a man, 
and tufne ys harte. What he d 411 can not tell. 


And when à man hathe two ſtrokes wyth an axe, 


whoo'can tel that berwene two ftrakes he doth re- 
pent. kt s very harg to judge; well, I wyll not 
go ſo hye to worke, hut this'F wyl fay, if thei aske 
me what thinke of hys deathe, that he dyed very 
daungerouſty, yrkeſomelye, horryblye.. 
The man beyng iti the Tower, wrote certayne 
» Whiche I fawe my felfe, Thei were two 
lyttle ones, one to my Ladye Maryes Grace, and 
322 * 1 L n f ' * 8 ano- 


; 77 5 | 111. N 24. ar 531 600 [11 G345;" JI Df} 2 25 013-0) 1 
* But in the 3 and 4 of Edw. 6. there paſs d an Act for reſtitution, in blood of Mary Seymour, Daughter to Sin Thomas | 
* PE 6S joe Lee Raſtal, vol. I. pag. 996. N bs . e 


. - » [1 4 


Fin#k a 


I The Revetend Mr. Wilfon in bis tranſlation of Monf De Thott's Hiſtory of his Owun Time, ' vol. I. pag. 2 4, ſuys. The: Duke of 
« Spmexſet. the Protector had conceiv,/d a jealouſy (which was fomented by the emulation of the women). of bis; Brother Thomas 


a * 


„the Admiral, who had married Catherine Parr, the late King Henry's widgw;, and had order'd him to be committed to priſon, on 


_ © ſuſpicion of aiming at the Crown: and as it is the temper of that nation to be 0ver-haſty and prepoſterouſly ſevere in matters 
© which relate to the commonwealth, after he had put him to the rack, he ät laſt, by the ſuggeſtion of Hugh Latimer, procured 


bim to be cogdemn d to death; and on, the 20th, of Maro to be beheaded! 1 fl 0174 
| | This is only to be found in dhe firſt Edition of Larimer's Sermons in a ſmall thick Octavo, for the later Editions are all ca- 
ratet. , 2 ö - | 


2 


| CE ; 1 not to feare death, therefore hys cauſe is 
Tie Warrant for the Admiral's Execution. * 
Ex Zibro FEA HIS day, the 17th: of March, the q 


i | 


. 
r 


1549. 


er to my Ladye Elizabetbhe's Grace, tendynge 
5 ira —— ſnoulde conſpyre agaynſt 
my Lord Protectours grace. | 

Surely fo ſeditiouſly as could be. Nowe what a 
kind of death was thys, that when he was readye 
to laye his head upon the blocke, he turnes me to 
the Levetenantes Servaunte and ſayeth, byd my 
ſervaunte ſpede the thyng that he wottes of: Wel, 
the worde was over-heard. 

Hys ſervaunt confeſſed theſe two papers, and they 
were found in a ſhooe of hys. They were ſo 
ſowen between the ſoules of a velved ſhove. He 
made hys ynke ſo craftely, and wyth ſuch work- 
manſhip, as the lyke hath not bene ſene, 

1 was Priſoner in the Touer miſelfe, and I 
coulde never invente to make ynke ſo. It is a 
wonder to heare of his ſubtilitie. He made hys 

of the aglet of a poynte that he plucked from 

fon hoe: and thus wrote theſe letters ſoo ſeditiouſ- 
lye, as ye have hearde, enforſynge many matters 
ynſt my Lord Protectour's grace, and ſo fourth. 
God had lefte him to himſelfe, he hadde cleane for- 
ſaken hym. What woulde he have done if he had 
lived ſtyll? that went about thys geare, when he 
layed hys head on the blocke at the ende of kys 
lyfe. Charity (they ſaye) worketh but godly, not 
after thys forte, Well, he is gone, he knoweth 
hys fate by thys, he is eyther in joy or in payne. 
here is no repentance: after thys lyfe, but it he 
dye in the ſtate of damnacion, he ſhall ryſe in the 
fame. Yea, thoughe he have a whole monkerye 


to ſynge for hym, he ſhall have hys fynal ſentence 


when he dyeth. 


And that ſervant of hys that confeſſed and ut- 


tered thys gere, was an honeſt manne, He dyed 
honeſtlye in it. God put it in his herte. And as 
for the tother, whether he be ſaved or no, I leave 
it to God. But ſurelye, he was a wycked man, 
the Realme is well rydde of hym. 30 

It hath a treaſure, that he is gone, he knoweth 
hys fare by 1 5 A terrible example ſurelye, and 
to be noted of every man; nowe before he ſhoulde 
dye, I hearde ſaye he had commendations to the 
Ki ng, and ſpake 22 wordes of his Majeſtye. 
All is the Kynge, the Kynge. Yea, Bona Verba. 
Theſe were fayre wordes, the Kynge, the Kynge. 
It hath been the Caſt of all Traitours to pretend 
nothing againſt the Kynges Perſon, they never pre- 
tend the matter to the Kynge, but to other. Sub- 
jects maye not reſy te anye Magiſtrates, nor oughte 
to do nothinge contrarye to the Kynges Lawes. 
And therefore theſe words, the Kynge, and ſo 
fourth, are of ſmall effect. I have hearde muche 


wickednes of thys manne, and I have thought oft, 


Jeſu, what wyl worth, what wyl be the ende of 
this manne? Among others (that went to execu- 
tion) I hearde of a wanton woman, a naughtye 
lyer, a whore, a vayne bodye; and was ledde from 
Newgate to the place of execution, for a certain 
robberye that ſhe had committed, and ſhe hadde a 
wycked communication by the waye. This wo- 
man, I ſaye, as ſhe wente by the waye, had wan- 
ton and folyſhe talke, as thys: That yf good fel- 
lowes hadde kept touch wyth hyr, ſhe hadde not 
been at thys time in that caſe; and amongſte al 
other talke, ſhe ſaied, That ſuch a one, and named 
this manne, had hyr maidenheade fyrſte ; and he- 
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IT 
ryinge thys of hym at that tyme, I loked ever what 
woulde be hys ende, what woulde become of hym. 

He was a manne the fardeſt frome the feare of 
God that ever I knewe or hearde of in Englande. 
Fyrſte he was author of all thys woman's whore- 
dome. - For if he had not had hyr maydenhead, 
ſhe myghte have been maryed, and become an 
honeſte womanne'; whereas nowe beying nought 
with hym, ſhee fell afterwarde by that occaſion to 
other: And they that were nought with hyr fel to 
robbery, and ſhe folowed ; and thus was he author 
of all thys. This geare came bi ſequels, perad- 
venture thys maye ſeeme to be a lyghte matter, 
but ſurelye it is a great matter: and he, by unre- 
pentance, fel frome evyl to worſe, and from worſe 
to worſte of all, tyll at the length he was made a 
ſpectacle to all the worlde. I have hearde ſaye, 
he was of the opinion that he believed not the im- 
mortalytye of the Soule, that he was not ryghte 
in the matter. And it mighte well appear by the 
takynge of hys death. But ye well ſay, What ye 
ſclaunder, ye breake Charitye. 

'Nay, it is Charitie that I do, we canne have no 
hetter-uſe of hym nowe, than to warne others to 
beware by hym. | 

Chriſt ſaith, remember Lotte's Wife! ſhe was a 
woman that would not be content with her good 
ſtate, but wreſtleled wyth God's callinge; and the 
was for that cauſe turned in a Salt Stone, &c. Thus 
may thys man be an example to us. Let us all 
ſubjects judge well of our Magiſtrates, in ſuche mat- 
ters, and be content wyth theyr doings and loke 
not to be of the Counſaile. | pt! 

And thus toke I occaſion to —— of him, and 
to profit you thereby, and I beſeech you ſo to take 
it, he may be a good warnyng to us, and this 1s 
the beſt uſe that wee can have of him now. 

In his fifth Sermon he ſaieth, You will ſaye this, 
the Parliament Houſe are wiſer than Iam; you 
might leave them to the defence of themſelves: Al- 
though the men of the Parliament Houſe can de- 
fende themſelves, yet have I ſpoken thys of a good 
zeale, and a good ground of the Admiralle's wry- 
tinge: I have not fayned, nor lyed one jote. I wi 
nowe leave the honourable Counſayle to anſwer for 
themſelves. He confeſſed one fact, he woulde have 
hadde the Governaunce of the King's Majeſty, and 
wot ye whye? He fayed, he would not in his mi- 
noritie have him brought up lyke a warde. I am 
ſure he hath bene brought up ſo godly, with ſuch 
Schole-maſters, as never King was in Englande, Cc. 

And in his ſeventh Sermon he ſaieth thus: 1 
have heard fay, when that good Quene (meaning 
Queen Catherine) that is gone, had ordained in her 
houſe, ' dayly prayer both before none and after 
none, the Admyral gettes hym out of the waye, 
lyke a moule diggying in the earth. He ſhal be 
Lottes Wyfe to me as long as I lyve. He was a 
covetous man, an horrible covetous manne ; I woulde 
there were no mo in England: He was an ambicious 
man; I would there were no mo in England:: He 
was a ſedicious man, a contemnar of Commune 
Prayer; I would there were no mo in England : 
He is gone, I wolde he had lefte none behind 
him. Remember you, my Lordes, that you pray. 


in your houſes, to the better mortification of your 
Fleſhe. a 
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II. Proceedings againſt Edward, Duke of SoukRSET, in 


Parliament, for Miſdemeanours and High-Treaſon. 


Jan. 1550. 3, &4 Edw.6. 


HE Duke of Somerſet having taken 
BY the part of the common people againſt 
theNobility in the buſineſs of incloſures, 
made himſelf many enemies. He had 
: * allo given great grounds of jealoufy by 
entertaining foreign Troops in the King's ſervice ; 
and the noble palace he was raiſing in the Strand 


out of the ruins of ſome Biſhops houſes and churches, 
drew as publick an envy on him as any thing he 
had done: And his acting by his own authority, 


without asking the advice of the Council, and often 
againſt it, was aſſuming a regal power, and ſeemed 
not to be endured by thoſe who thought they were 
in all points his equals. Thus, all September, there 
were great heats between the Lords and him. The 
King was then at Hampton-Court, where the Pro- 
tector allo was, with ſome of his Retinue and Ser- 
vants about him, which increaſed the jealouſies: for 
it was given out, he intended to carry away the 
King. On the eth of OZober, ſome of the Coun- 
cil met, and ſent to the Lord-Mayor and Alder- 
men of London to obey no Letters from the Protec- 
tor, and wrote to the Nobility to inform them how 
they were proceeding. The Protector hearing of 
theſe things, removed the King to Windſor in all 
haſte, and armed ſuch as he could gather for his 
preſervation: Whereupon ſeveral Letters paſſed be- 
tween the Council at London, and thoſe at Windſor *; 
and at laſt a Proclamation was publiſhed againſt 
the Protector to the following effect: 1. That 
« the Protector, by his malicious and evil Govern- 
ment, was the occaſion of all the (edition that 


<< of late happened within the Realm. 2. The 


„ loſs of the King's pieces in France. 3. That he 
«© was ambitious and ſought his own Glory, as 
« appeared by building of moſt ſumptuous and 
« co ty houſes in the time of the King's Wars. 
< 4. That he eſteemed nothing the grave Council 
„ of the Counſellors. g. That he fowed diviſion 
„ between the Nobles, the Gentlemen, and the 
« Commons. 6. That the Nobles aſſembled them- 
« ſe]ves together at London, for none other pur- 
<« poſe, but to have cauſed the Protector to have 
40 Foe within limits, and to have put ſuch order 
te for the ſurety of the King's Majeſty as apper- 
« tained : Whatſoever the Protector's doings were, 
d which they faid were unnatural, ungrate, and 
< traitorous. 7. That the Protector ſlandered the 
Council to the King, and did what in him lay 


e to cauſe variance between the King and the No- 


= bles. 8. That he was a great Traitor +, and 
tc therefore the Lords deſired the City and Com- 
- .mons to aid them to take him from the King.“ 


Vol. II. in the Collection of Records, p. 183, &c. 


This was ſigned by the Lord Rich, Lord Chancel- 
lor; the Lord St. John, Prefident of the Council; 
the Marquis of Northampton ; the Earl of Warwick, 
great Chamberlain; and moſt of the Council. On 
the 12th of Ofober the whole Council went to 
Windſor, and coming to the King, they proteſted, 
that all they had done was only out of zeal and 
affection to his Perſon and Service. The King re- 
ceived them very kindly, and thanked them for 


their care of him. On the 13th they ſat in Council, 


and fent for thoſe who were ordered to be kept in 
their Chambers, only Cecil (afterwards the famous 
Lord Burleigh) was let go; and, in the end, the Lord 
Protector was commanded from the King's preſence, 
and committed to Ward in a Tower within the Ca- 
ſtle of VMindſor, called Beauchamp Tower : and the 
next day, being the 14th, they brought from thence 
the Protector, and conveyed him to the Tower of 
London. Some time after, the Lords reſorted to the 


Tower, and there charged the Protector with the fol- 


lowing articles of Miſdemeanour and High-Trea- 
ſon “. | | | 
Articles objected to the Duke of Somerſet. 
I, HAT he took upon him the office of 
Protector, upon expreſs condition, that 
he ſhould do nothing in the King's affairs, but 
aſſent of the late King's Executors, or the great 
part of them. 


2. That contrary to this condition, he did hinder 


Juſtice, and ſubvert Laws of his own authority, as 
well by letters as by other command. : 
3. That he cauſed divers perſons, arreſted and im- 


priſoned for Treafon, Murder, Man-ſlaughter, and 


Felony, to be diſcharged, againſt the laws and ſta- 
tutes of the Realm. 

4. Thar he appointed Lieutenants for Armies, 
and other Officers for the weighty affairs of the King, 
under his own writing and ſeal. | 

5. That he communed with Ambaſſadors of 
oy Realms alone, of the weighty matters of the 

ealm. 


6. That he would taunt and reprove divers of the 


King's moſt honourable Counſellors, for declaring 
their advice in the King's weighty affairs againſt his 
opinion; ſometimes telling them, that they were not 


worthy to fit in Council; and ſometimes, that he 


need not to open weighty matters to them; and 
that if they were not agreeable to his opinion, he 
would diſcharge them. | | 

7. That againſt law he held a Court of Requeſt 
in his own houſe; and did enforce divers to anſwer 
there for their freehold and goods, and did deter- 


mine of the ſame. : 
| 8. That 


d dee the Articles offered by the Protector, and the Letters that paſſed between the Lords and the King, in Burner's Reformation, 


+ This Proclamation, which had made him a Traitor, within three d called i in, wi , 
none of them to be ſold. Fox's Book of Martyrs. Vol. II. p.1247. Old ot my N 1 


I * Fox, and 


laid the Articles to his charge: But Burner and Rapin ſay, the Duke was called before 


ticles of his accuſation were then read to him. 


ard (in his Life of King Edward the 6th) both ſay, the Duke was 3 Tower a ſmall time before the Lords 


Council on the 14th, and that the Ar- 


ASE 
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8. That being no Officer, without the advice of 
the Council, or moſt part of them, he did diſpoſe 
Offices of the King's Gift for money; grant leaſes 
and wards, and preſentations of Benefices pertain · 

ing to the King; gave Biſhopricks, and made ſales 
of the King's Lands. 

9. That he commanded alchimy, and multipli- 
cation, to be practiſed, thereby to abaſe the King's 
Coin. | 

10. That divers times be openly ſaid, that the 
Nobility and Gentry were the only cauſe of dearth ; 
whereupon the people roſe to reform matters of 
themſelves. 2 

11. That againſt the mind of the whole Council, 
he cauſed Proclamation to be made concerning in- 
cloſures; whereupon the people made divers in- 
ſurrections, and deſtroyed many of the King's 
Subjects. | 

12. That he ſent forth a Commiſſion, with ar- 
ticles annexed, concerning incloſures, commons, 
high-ways, cottages, and ſuch like matters, giving 
the Commiſſioners authority to hear and determine 
thoſe cauſes, whereby the laws and ſtatutes of the 
Realm were ſubverted, and much Rebellion raiſed. 

13. That he ſuffered Rebels to aſſemble and lie 
armed in Camp, againſt the Nobility and Gentry of 
the Realm, without ſpeedy repreſſing of them. 

14. That he did comfort and encourage divers 
Rebels, by giving them money, and by promiſing 
them fees, rewards, and ſervices. 

15. That he cauſed a Proclamation to be made 
4 law, and in favour of the Rebels, that none 
of them ſhould be vexed or ſued by any for their 
offences in their Rebellion. 

16, That in time of Rebellion, he ſaid, that he 
liked well the actions of the Rebels; and that the 


avarice of Gentlemen gave occaſion for the people 


to riſe ; and that it was better for them to die, than 

to periſh for want. 
17. That he faid, the Lords of the Parliament 
were loth to reform incloſures, and other things, 
therefore the people had a good cauſe to reform 
them themſelves. | 

18. That after declaration of the defaults of Bul- 
loign, and the pieces there, by ſuch as did ſurvey , 
them, he would never amend the ſame. 
19. That he would not ſuffer the King's pieces 
of Newhaven, and Blackneſs, to be furniſhed with 
men and proviſion ; albeit he was advertiſed of the 
Defaults, and adviſed thereto by the King's Coun- 
cil; whereby the French King was embolder'd 
to attempt upon them. | 

20. That he would neither give authority, nor 

fuffer Noblemen and Gentlemen to ſuppreſs Rebels 
in time convenient; but wrote to them to ſpeak the 
Rebels fair, and uſe them gently. 

21. That upon the 5th of Otlober, the preſent 
year, at Hampion- Court, for defence of his own pri- 
vate cauſes, he procured ſeditious Bills to be writ- 
ten in counterfeit hands, and ſecretly to be diſperſed 
mto divers parts of the Realm; beginning thus: 

Good people; intending thereby to raiſe the King's 
ſubjects to Rebellion and open War. 

22. That the King's Privy- Council did conſult at 

London to come to him, and move him to reform 
his Government; but he hearing of their aſſembly, 


2 2 
declared, by his letters in divers places, that they 
were high Traitors to the King. 

23. That he 


eclared untruly, as well to the 
King as to other 


oung Lords attending his Perſon, 


that the Lords at London intended to deſtroy the 


King; and deſired the King never to forget, but 
to revenge it; and deſired the young Lords to put 
the King in remembrance thereof ; with intent to 
make ſedition and diſcord between the King and his 
Nobles. | 

24. That at divers times and places, he ſaid, 
the Lords of the Council at London intended to kill 
me; but if I die, the King ſhall die; and if they 
famiſh me, they ſhall famiſh him. | 

25. That of his own head he removed the King 
ſo ſuddenly from Hampton-Court to Windſor, with- 
out any proviſion there made, that he was thereby 
not only in great fear, but caſt thereby into a dan- 
gerous diſcate. 5 

26. That by his letters, he cauſed the King's peo- 
ple to aſſemble in great numbers in armour, after 
the manner of War, to his aid and defence. 
27. That he cauſed his ſervants and friends at 
Hampton-Court and Windſor, to be apparelled in the 
King's armour, when the King's ſervants and gua 
went unarmed. 

28, * That he cauſed at Windſor his own perſon 
in the night-time to be guarded in harneſs by many 
perſons, leaving the King's Majeſty's perſon un- 
guarded; and would not ſuffer his own guard and 
ſervants to be next the King's Perſon, but appointed 
his ſervants and friends to keep the gates. 

29. That he intended to fly to Fetſey or Wales, 
and laid poſt-horſes and men, and a boat, to that 
purpoſe 2 


After he had read and conſidered the above Ar- 
ticles, he ſent the under written fabmiſſion to the 
Lords. 


Edward, Duke of Somerſet's firſt Submiſſion. 


Eward, Duke of Somerſet, have read and 

conſidered theſe ſaide twenty nine Articles be- 
fore ſpecified, and do acknowledge my faide of- 
fences, faults, and crimes, doone and conteined in 
the ſame, and moſt humblie proſtrate on my knees, 
do fullie and wholie ſubmit my ſelfe to the 
moſt aboundant mercy and clemencie of the King's 
Majeſtie, for the moderation of my ſaide offences; 
having fall truſt and confidence, that his Ma- 
jeſtie, with the advice of his Highneſſe moſt honour- 
able Counſaile, will conſider mine offences, faultes, 
wordes, and proceedings, that if anie of my ſaide 
offences be by his clemencie pardoned, remitted, or 
otherwiſe diſcharged, that I mie enjoye the bene- 
fite thereof, although the ſame become unknowne. 


And farther, I do moft humblie beſeech all my 


Lordes, and other his Majeſties moſt honoutable 
Counſayle, not onlie to be meanes to his Majeſtie, 
to take awaie and conſider mine offences to have 
proceeded more of ignorance, negligence, follie, 
wilfulnes, and for lacke of good conſideration, than 
of anie cankerd or malicious hart, evil intent or 
thought, tending to anie Treaſon to his Majeſtie or 
Realm: But that it may pleaſe his Majeſtie, — 


® This Article is in Stew's Chronicle, but omitted in Hayward's Liſe of Edw.6. and Burner's Reformation. 


+ Rapin, Vol. VIII. of. Edit. 
Tower; thoſe whom he had taken 


p. 72. ſays, Upon theſe accuſations, ro which it was then no time to anſwer, he was ſent to the 
fo much pains to humble being become his proper judges. He could nor deny that moſt of 


the facts laid to his charge were true. But the queſtion was, Wherher they were erimes: for he was accuſed neither of traud nor 
of rapine, nor of extortion. 


3 


But that was to be decided only by the Peers of the Realm, or by the Parliament. 


P 
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the charitable adviſe of their good Lordſhips, to 
have pity upon mee, my wife and children, and to 
take ſome merciful] waie with me, not according to 
the extremity of his lawes, but after his great good- 
neſs and clemencie, whereunto whatſoever it ſhall 
bee, I doe moſt humblie with all my hart ſubmit 
my ſelfe. | 


Written with mine owne bande the 23d day of De- 


cember, (Burnet ſays the 13th) in the 3d yeere 
of our Soveraigne Lord King Edward the Sixth. 


However, on the ſecond of January, a Bill was 
put in againſt the Duke of Somerſet of the Articles 
before-mentioned, with the above Confeſſion. T his 
he was prevailed with to do, upon aſſurance given, 
that he ſhould be gently dealt with, if he would 
truly confeſs and ſubmit himſelf to the King's mer- 


cy. But ſome of the Lords ſaid, they did not 


know whether that Confeſſion was not drawn from 
him by force; and that it might be an ill precedent 
to paſs Acts upon ſuch papers, without examining 
the party, whether he had ſubſcribed them freely 
and uncompelled: Whereupon a Committee was ap- 
pointed of four Temporal Lords and four Spiritual, 
who were ſent to examine him concerning it. The 

day following the Biſhop of Coventry and Litchfield 
made the Report: That he thanked them for their 
kind meſſage, but that he had freely ſubſcribed 
the Confeſſion *® that lay before them. He made 
it on his knees before the King and Council, and 
ſigned it ; and he proteſted his offences had flowed 
from raſhneſs and indiſcretion rather than malice ; 
and that he had no treaſonable deſign againſt the 
King or his Realms. So both Houſes ſoon paſſed 
the Yin againſt him, and he was fined, by Act of 
Parliament, intitled, An A# touching the Fine and 
Ranſome of the Duke of Somerſet; that is, for the 
puniſhment of his late miſdemeanours, whereby he 
was fined 2000/. a year of land, and loſt all his 
goods and offices. Upon this, he ſent another 
ſubmiſſion, | 


The ſecond Submiſſion of Edward Duke of 
Somerſet, Priſoner in the Tower, 


AM- moſt fearefull and full of heavineſſe, my 
verie good Lordes, to underſtande that my 
laſt letter was no better accepted at your Lordſhips 
handes, to whom I am bounde during my life, for 
your moſt gentle and mercifull dealinge with me, 
that it pleaſed your goodneſſe to bring my caſe to a 
fine. I truſte your Lordſhipes never think that I ever 
did, or woulde intende, to ſtand againſt the King's 
Majeſtie and youre Lordſhipes Goodnes, or that I 
woulde goe about to juſtifie my cauſe, ſeeing his 
| Majeſtic and your Lordſhipes offereth clemencie, 
mercie, and pardon. Although the fine be to me 
importable, yet I doe commit my ſelf wholie to 
his Highneſſe and your Lordſhipes mercies; I pray 


—_ 


» Many thought his confeſſion a very ſtrange thing, and 7 


onlie the moderation of it, and did covet to declare 
to youre goodneſſe mine inabilitie to beare it: And 
yet referred all to his Majeſtie, and your wiſdome, 
goodneſſe, and diſcretion. And I moſt humbly de- 
ſire your Lordſhipes not to think that I was about 
to contende with your Lordſhipes; when I did fpeake 
of my conſcience, I might erre, in that I thoughc 
I did for the beſt, as I doe acknowledge and con- 
feſſe, that neither I am the wiſeſt man in che 
worlde, nor yet if I were, I ſhoulde not eſcape wich- 
out a moſt ſingular grace, but manie times I ſhoulde 
offende: But I leave all that, and moſt humblie, 
ſimplie, wholie, and lowlie, I ſubmit my ſelfe to 
the Kinge's Majeſtie and to your good Lordſhipes ; 


appealing from the rigour and extremitie of his 


Majeſtie's lawes, to his Majeſty's great mercie and 
clemencie; praying your goodneſs to bee meanes 
to his Majeſtie, not to bee offended with mee, nor 


to exclude his Majeſtie's mercie and benignitie from 


me, for my rudeneſs and lack of diſcretion, but to 
accept my good minde as one that faine woulde doo 
that were well. And when I cannot or have not 
doone that things I ought to doe, I would gladlie 
amende, and am readie at all times without condi- 
tion to doo and ſuffer willinglie that thing that 
your honours will appoint mee, accepting what 
clemencie or mercie ſoever I obtayne to be of his 
Majeſtie's and your goodneſſe. Moſt humbly on 
my knees praying his Majeſtie and your good 
Lordſhips to pardone mine offences, and to order 
me for them, as to his moſte high mercifull cle- 
mencie ſhall appeere convenient. And finallie fly- 
ing from extremitie of juſtice, deſire mercie, as 
you bee, and are called, moſt mercifull Counſellors, 
not e my writings and doings hitherto as 
of ſtouteneſſe or ſtubbornneſſe, but onlie for lack 
of diſcretion and wiſdome. For the which once 
ain I require pardon and favor to be ſhewed, 
and if it pleaſed your good Lordſhipes to heare me, 
I truſt ye ſhould find me lowly unto your honors, 
and ſo conformable unto your Lordſhips orders, 
that I truſt to make amends, and obtaine pardon 
for my former folly. And thus I moſt humblie 
commit your good Lordſhips to Almighty God, 
to whom I ſhall alwaies pray that ye mate long 
continue in honor. From the Tower, the ſecond of 
Februarie. | c | 


He came out of the Tower on the 6th of Febru- 
ary, giving bond of 10,000/7. for his good beha- 
viour, but limited that he ſhould ſtay at the King's 
houſe at Sheen, or his own at Sion, and ſhould 
not go four miles from them, nor come to the King 
or Council, unleſs he were called; and when he 
knew that the King was to come within four miles 
of theſe houſes, he was to withdraw from them.. 

On the 16th he had his pardon,and carried himſelf 


ſo well, that on the 8th of April following he went by 


invitation to Court, to the King's Majeſty at Greeu- 
wich ; where he was honourably received by the 


King 


avated the abjeQneſs of ſuch a behaviour. But it was doubtleſs 


becauſe they would have been glad he ſhould have raken another courſe, which would not have failed ro prove fatal to him. It 


is certain, that among the Articles of his accuſation, there were ſeveral which could be juſtified only by the intention, which 
would ſcarce have ſerved his turn in the Houſe of Peers: The major part of whom were not inclined to favour him, For 
ſtance, to mention only the chief Article; could he deny that, contrary to the condition on which he was made Prot ector, 

e other Regents, and reduced them to the ſtate of bare Counſellors? It is true, he might have alledged the 
„between ten and eleven years old only, who looking upon him as his 


degraded, as it were, t 
King's Patent. But it was the Patent of a minor Kin 


he bad 


Governor, did every thing by his advice; wherefore the Duke could never have cleared himſelf upon this Article, any more than 
vpon ſeveral others. Conſequently his only remedy was to own himſelf guilty of all, and to caſt himſelf upon the King's mercy. 


Beſides, it concerned him highly ro get out of priſon if it was 


ſſible on any terms, ſinc: it was dangerous for him to conti- 


nue any longer in the hands of his enemies. Rapin (8yo Edit.) Vol. VIII. p. 76. 


re. er High. Treaen pd Felony: | 


King and his Council, and dined with the King, 


of his ſpecial favour, and at the humble perition of was forfeited, _ 
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III. Proceedings againſt Edward, Duke of SougEkskT, for 


High-Treaſon and Felony, Dez. 1. 1551. 5 Ede. 6. 


at Weſtminſter. 
HE Duke of Somer/et had ſuch acceſs to 
W the King, and ſuch freedoms with him, 
IL IES (cotwithſtandingthelate judgment againſt 
bim) that the Earl of Yarwick bad a 
mind to get rid of him. The Duke ſeemed allo, in 
April this year to have got the King again in hig 
power, and dealt with the Lord Strange to per- 
luade the King to marry his daughter Fane 5; 
that he would advertiſe him of all that paſſed abgut 
the King. The Earl of Parwick had got himſelf 
created Duke of . Northumberland; and fer ſeveral 
of his friends he procured a creation of new ho- 
” | 2 557 of Northumberland gpuld 
Duke 


of Somerſet, was, who was the only perſon 
thought cou 
bended on the 17th of October, and ſent f 
Ae. 5 1 rd Gray, Sir Ralph 
Vane, Sir. Thomas Palmer, Sir. Thomas .Arundell, 


Ling, related the whole Conſpiracy. i 
Kir Thomas Palmer's Examination 


before, the Duke of Somer/e; being upon a 
journey towards the north, in cafe, Sir Wi 9 6 65 
bert, Maſter of the Horſes hadonot aſſured him 
that he ſnould receive no harm, would have raiſed, 
the people; and that he had ſent. the Lord Gray. 
before toknow who would be his friends: Alſo 7955 
the Duke of Northumberland, the Marquis of Nor 


with a bare company, to be ſet upon by the way; 
if ſtrongly, their heads ſhould: have been cus off 


at the place of their feaſting. He declared farther, 
that Sir Ralph Vans had'two theuſand men in a rea-: 
dineſs: That Sir Thomas Arundel had aſſured the 
Tower, that Patridge ſhould raiſe London, and take 


the Great Scal ; that Seymour and Hamond would 


2 deſign being laid to deſtroy. him, he was aPPre- | 
the 


wait upon him, and that all the horſe of the Gen- 


darmerie Thould be lain. 


The. Earl of Ratland did affirin, chat he had 
made a party bor getting himſelf declared Ptotectot᷑ 


in the next Parliament. 


The above - mentioned particulars were told the 
King, with ſuch circumſtances, that he was induced 
to believe them, and reſolved to leave him to the law. 
Ker Thomas Palmers ſecond Examination. 

\AHAT the Gendarmerie, upon the muſter- 
| day, ſhould be aſſaulted by two thouſand 
men, under Sir Ralph Vane, and by an hundred 
horſes of the duke of Somer/ct's, beſides his friends; 
which ſhould ſtand by, and beſides the idle peoples 
which were thought inclinable to take his part. That 
this done, he would run through the city and pro- 
claim Liberty, Liberty, to raiſe the apprentices, c. 
And in caſe, his attempt did not ſucceed, he would 
go to the e of Wight, or to Poole. en 

Crane's Examination. N 
E confirmed all that Palmer had ſaid ; to 
which he added, That the Lord Paget's 
Houſe was the place, where the Nobility, being in- 
vited to a banquet, ſhould have loſt their heads: 
Ant that the Earl of Arunaet was made acquainted 
with the Gonſpiracy by Sit Michael Stanbopr, WW 
was a meſſenger between them: And that the thing 
had been done, but chat the greatneſgs of the en- 
terprize cauſed delays, and ſome diverſity of advice. 
And furtber, that the Duke of Somerſet one feigri- 
ing himſelf ſick, went to London to ſee what friends 
he could pro ture ien een 

i Hamhond'n Examination. 

F E conſeſſed that the Duke of 'Sorker/et's cham. 
II ber at Greenwich: had been ſtrongly guatded 
in the night by many armed men 


All theſe were ſworri beforeiofie CoviFit, and the 
greateſt part of the Nobility, chat che confeſſions 


| d were 'riey dic y) wat what dns form, 
thampton, the Earl of Pembroke; and other Lords, were true; andittiey did ſæy/ w a8 ſworn, 
ſhould be invited to Aa banquet * and if they came 


was withoat ay kind of cempoulſion, foree;r. or 
envy, of diſplesſure, bur ag ſaburable to the Duke 
as they could fwear to with fafe conſcience ? 
— nwnimatiawnn:.i 
JE yolunarily informed how the Dake delred. 
fire 10. Pore PR gp 1555, 00 ws op. 
daughter the Lady Jane; and that he dee 


- 
- 


to acquaint him what they ſaid. or aA AR 
Hereupon the Lord Chancellor openly declared 


in the Star-Chamber theſe Accuſations againſt the 
Duke of Somerſet ; and on the 22dof Ofober, with 


much Shew and Ceremony, were all the Crafts and 
Corporations of London ' commanded to” repair to 
their Halls, and there it was ſhewed them, That 
the Duke of Somerſet would have taken the Tower, 


ſeized on the Broad-Seal, and have deſtroyed the 


City, and then to have gone to the Iſle of Migbt. 
After this Declaration, they were charged each 
Corporation to ward every Gate in London, and to 


have a walking Watch thro” the City. Towards 


the latter end of November, a Letter was ſent to the 
Lord Chancellor, to cauſe a ſufficient Commiſſion 
to be made, and ſealed with the Great-Seal of 
England, of Oyer and Terminer, to the Lord Mar- 
quis of Wincheſter, that he may thereby be the 


King's Seneſchal, hac unica vice tantum, for the 
hearing and determining of the Treaſons and Felonies 
of the Duke of Somerſet, giving the Date of the ſaid 


Commiſſion the 28th of November ; and the 1ſt of 

December was ordered for his Trial. 5 
December 1. the Duke of Somerſet came to his 

Trial at Weſtminſter-Hall. The Lord-Treaſurer fat 


as High- Steward of England, under the Cloth of 


State, on a Bench between two Poſts, three degrees 
high. All the Lords, to the number of twenty- 


ſeven, viz. n 


Dukes. Ser. Bourougbdz. 
Suffolk. Morreſter. Zoucbbd. 
Northumberland. Pembrote. Stafford. 

1 arquis. Viſcount, Tentworth, © 
Northampton, Hereford.” arcy. | 
- - Earls. ' Barons. GCturton. 
Derby. Burgaveny. Windſor. 
Bedford. Audley. Cromteiell. 
Huntington. Wharton. Cobham. 
Rutland, Evers. Bray. : 
Bab. © Latimer. © non +4 ; 


Theſe fat a degree under, and heard the Matter 
„„ 054 * 
The Crimes laid aginſt him, were caſt into five 
ſeveral Indictments, as King Edv. VI. has it in his 
Journal; but the Record mentions only three, 
whether Indictments or ' Articles, is not ſo clear. 
1. That he had deſigned to have ſeized on the 
King's Perſon, and ſo have governed all Affairs. 
2. That he, with one hundred others, intended to 
have impriſoned the Earl of Warwick, afterwards 


Duke of Northumberland, And, 3. that he had 
deſigned to have raifed an Infu 


ion in the City 
of London. But the Indictment which here follows 
is only for deſigning to ſeize on and impriſon the 
Duke of Nortbumberlu du. 


Tandem ſſ. I Nquiſitio captꝰ fuit apud Guihald' 
1 Cisitat' London die Sabbathi, vide- 
licet viceſimo primo die Novembris, anno regni- 
domini Edwardi nuper Regis Anglie ſexti, quinto, 
Coram Richardo Dobbes tune Majore Civitat' 
London, ac aliis Juſticiariis & Commiſſionariis 
per ſacramentum duodecim, &c. qui dixerunt ſu- 
per ſacramentum ſuum, quod Edwardus Dux 
Somerſ' nuper de Sion in Comitat Middleſex', 
Deum pre oculis ſuis non habens, ſed inftigatione 
, N ſeduct & debitꝰ legiantie ſue mini 
oe wer bs. DOT inne 1977711 
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16 3. Proceedings againſt the D. of Somerſet, 5 Ed. 6. 


be his ſpy about the King to advertiſe him, when 
any of the Council ſpake privately with him, and 


ponderans, apud Holborne, in parochia ſancti 
Andree infra Civit' London, viceſimo die Aprilis 
anno regni dicti nuper Regis Edwardi ſexti quinto 
© ſupradifto, & diverſis diebus & vicibus antea & 
poſtea falſe, malitioſe, & proditorie, per aper- 
tum factum circumivit, compaſſavit, & imagina- 
vit, cum diverſis aliis perſonis predictum nuper 
Regem Edwardum ſextum de ſtatu ſuo Regali 


deponere & deprivare, necnon ex injuria ſua pro- 


pria perſonam Regalem ipſius nuper Regis natu- 
< ral” & ſupremi domini abſq; authoritate aliqua 
« ſibi per ipſum nuper Regem dat”, five conceſſa 
in ſolam gubernationem predicti nuper Ducis ha- 
N retinere, ac ad voluntatem ejuſdem nuper 
Pucis regefe & tractare, ac etiam omnia & ſin- 
* gula dominia, negotia, authoritateſque Regias 
© hujus regni Anglie ad libit' ipſius nuper Ducis, 
« ordinare & uti, adtunc & ibidem arrogant”, falſe, 
malitioſe, & proditorie compaſſavit & imaginavit: 
Et ulterius Juratores predicti preſentabant, quod 
© idem nuper Dux Somerſꝰ ad ſuam proditoriam in- 
* tentionem perimplend', & perficiend', ex malitia 
© ſua precogitat' ſeipſum ſimul cum Michaele Stan- 


hope nuper de Bedington in Comitat* Surr' Milit', 


« Milone Partriche nuper de London Milit', Thom? 
Holcroft nuper de London Milit', Franciſco 
© Newdigate nuper de London generof?, ac cum 
« diverſis aliis perſonis ad numerum centum perſo- 
«* narum Jurator* predictis ignot' in forcibili modo 
«ex eorum propriis authoritatibus ad intentionem 
« capiend* & impriſonand* prenobilem Johannem 
© nuper Ducem Northumberl' adtunc Comitem 
© Warr”, unum de Privat? Conſilio dicti nuper Regis 


© runc exiſten? adtunc & ibidem illicite, falſe, mali- 


« tioſe, & proditorie aſſemblaverunt, ipſiſque modo 
& forma predictis, illicite, voluntarie, & mali- 
« tioſe' aſſemblat, ad perimplend' & exequend 


f falſam & proditoriam intentionem ſuam predictam, 


c falſe, voluntarie, malitioſe, & proditorie, adtune 
& ibidem per ſpatium duarum horarum & am- 
5 inſimul continuaverunt & remanſerunt, contra 
« legiantiam ſuam debitam, & contra pacem dicti 
© nuper Regis Coronam & dignĩtatem ſuas, ac contra 
formam diverſborum ſtatutorum in hujuſmodi caſu 
nuper edit & proviſ”, Et ulterĩus Juratores pre- 
« dicti preſentabant, quod predictus Edwardus nu- 
per Dux Somers“ Deum pre oculis ſuis non habens, 
0 inſtigatione Diabolica ſeductꝰ viceſimo die 
Mali, anno regni dicti nuper Regis Edwardi ſexti 
« quinto ſupradicto, & diverſis allis diebus & vici- 
bus antea, & poſtea apud Holborne in predicta 
parochia ſancti Andree infra Civitat* London, & 
apud diverſa alia loca, infra Civitat' London 
prædictam felonice, ut felo dicti nuper Regis 
8 Per aperta verba & facta procuravit, movit, & 
©1nſtigavit, complurim' ſubdir dicti nuper Regis 
© ad infurgendꝰ & apertam rebellionem & inſurrec- 


tionem infra hoc regnum Anglie movend', contra 


© tpſum'nuper Regem, & adtunc & ibidem felonice 
ad capiend* & impriſonand' predictum prenobil* 
Johannem nuper Ducem Northumberland, tunc 
Comit' Warwic' de Privat“ Conſilio dicti nuper 
Res adtunc exiſtenꝰ contra pacem ipſius nuper 
Regis coronam & dignitatem ſuas, ac contra for- 
mam ſtatuti inhujuſmodi caſu editi & provi . 


Et poſtea ſcilicet die Martis primo die Decem- 
«-bris, anno quinto ſupradicto, coram Willielmo 
Marchione Wynton, Theſaurar' Anglie, necnon 
Seneſchallo Anglie, hac vice apud Weſtmonaſte- 
rium ven* prædictus Edwardus nuper Dux Somers', 
L a Bie 1 a 7 1650 « ſub 


1551. 
« fab cuſtod' Johannis Gage prænobil' ordinis Gar- 
« — — — dicti Turr? London, in 
e cujus cuſtod? preantea ex cauſa predicta, & aliis 
© certis de cauſis commiſſus fuit ad barr* apud Weſt- 
monaſterium predictam du& in propria perſona ſua 
qui committebatur prefat Conſtabular', &c. Et 
« ſtatim- de omnibus & ſingulis ſeperalibus prodi- 
* tionibus, & feloniis predictis ſibi ſuperius impoſit 
« allocat* qualit* ſe voluiſſet inde acquietari, dixit 
« quod ipſe in nullo fuit culpabi]'. Et inde de bono 
& malo pon' ſe ſuper pares ſuos, &c. Super quo 
« Henric. Dux Suffolc* Johannes Dux Northumber- 
land, & ceteri Comit* & Barones, predictꝰ Edwardi 
nuper Ducis Somers“ pares inſtant ſuper eorum 
« fidelitatibus & legianc* dicto nuper Regi debit per 
prefat' Seneſchal Anglie de veritate inde dicend? 
« onerati z Et poſtea per eundem Seneſchal' ab in- 
+ feriori pare, uſque ad ſupremum parem illorum 
« ſeperatim publice examinati quilibet eorum ſepe- 
« ratim dixerunt, quod predictus Edwardus nuper 
Dux Somers? de ſeperalibus proditionibus predictis 
« ſibi ſeperatim in forma predicta ſuperius impo- 
« ſit? in nullo fuit inde culpabiP. Et ulterius qui- 
« libet corum ſeperatim dixerunt, quod predictus 
« Edwardus nuper Dux Somers? de feloniis predictis 
« ſibi ſeperatim in forma predicta ſuperius impoſit 
« fuit culpabil' modo & forma, prout per ſeperalia 
« indiftamenta inde ſuperius ſupponebatur, ſuper quo 
« inſtant? ſervien' dicti nuper Regis ad legem, ac ip- 
ſius nuper Regis Attorn? juxta debit' legis formam 
< per? verſuseundem Edwardum nuper Ducem So- 
« mers? judicium, & executionem ſuper ſeperalibus 


feloniis predictis pro dicto nuper Rege habend', &c.” 


Jud Et ſuper hoc viſis per Curiam predic- 
— tam adtunc intellectis omnibus & ſingulis 
ſerra ac- premiſſis, conſideratum fuit quod pre- 
pre pur dictus Edwardus nuper Dux Somers” 
K ſalbend © quoad ſeperales proditiones predidts ſb 
ur le fe- ſeperatim in forma predicta ſuperius im- 

ie. poſit', & quamlibet eorum iret inde 
« quiet*. Et quoad ſeperales felonias predict', eidem 
* nuper Duci Somers in forma predicta ſuperius 
« impoſit* unde invent? fuit culpabil', ulterius con- 
_ © ſideratum fuit, quod idem Edwards nuper Dux 
« Somers? ſuſpenderetur, &c. | 


Then was read the Depoſitions of Palmer, Crane 
Hamond, Ic. and the King's Council opened the 
Indictment, and urged ſtrongly Palmer's voluntary 
Examination (as they call'd it) with  Crane's and 
the other Examinations. 

The Duke of Somerſet being ir ſeems little ac- 
quainted with Law, did not deſire Counſel to plead 
or aſſiſt him in point of Law, but only anſwered to 
Matters of Fact; he deſired no advantage might be 
taken againſt him for any idle or angry Word that 
might at any time have fallen from him; he pro- 
teſted he never intended to have raiſed the northern 
parts, but had only, upon ſome Reports, ſent to 


4 One Attainder paſy'd in Edward the Sixth's reign, 


e, but was proceeded 
that occaſion'd the Act which the Commons 


Edw. 6. State-Trafs, Vol. II. p. 554. By which Act, no Perſoa ſhall be indi&ted; arrai 


for High- Treaſon and Felony. | 


when tho'the 
The Duke of Somerſet came to be try'd both for Treaſon and Felony, 
inſt upon depoſitions read in the Court; he was acquitred of the Treaſon, but caſt for Felony: and 
fred upon a Bill ſent down by the Lords in the ſubſequent Seſſions, vix. 4 and 6 


Sir William Herbert to be his Friend; that he had 
never determined to have kill'd the Duke of Nor- 
thumberland, or any other Perſon, but- had only 
talk'd of it, without any intention of doing ir. 
That for the deſign of defiroying the Gendarmery, 
it was ridiculous to think, that he with a ſmall 
Troop could deſtroy fo ſtrong a body conſiſting ot 
goo men; in which, tho? he had ſucceeded, it could 
have ſignified nothing. That he never deſigned to 
raiſe any ſtirs in London, but had always look'd 
upon it as a place where he was moſt ſate. That 
his having Men about him at Greenwich was with 
no ill deſign, ſince when he could have done miſ- 
chief with them, he had not done it ; but upon his 
attachment rendred himſelf a Prifoner, without an 
reſiſtance. He objected alſo many things again 
the Witneſſes, and defired they might be brought 
face to face. He particularly ſpoke - againſt Sir 
Thomas Palmer the chief Witneſs. But the Wit- 
neſſes were not brought, only their Examinations 
before mentioned read. U pon this the King's Coun- 
ci] reply*d, and avouched the Law to be, to aſſemble 
Men with intent to kill the Duke of Nortbumberland, 
was Treaſon by a Statute of the 3d and 4th of Edw. 6. 
made againſt unlawful Aſemblies, which enacts, That 
if twelye Perſons ſhould have aſſembled together 
to have killed any Privy-Counſellor, and u 
* proclamation they had not diſperſed themſelves, it 
was Treaſon: or, if ſuch twelve had been by any 
malicious Artifice brought together for any Riot, 
and being warn'd, did not diſperſe themſelves, it 
* was Felony, without benefit of Clergy or Sanctuary.“ 
That to raiſe London, or the North parts of the 
Realm, was Treaſon, That to have Men about 
him to reſiſt his Attachment, was Felony. That 
to aſſault the Lords, and to deviſe their deaths, was 
Felony. Theſe things were urged againſt him b 
the Counſel (as is their uſual way of Pleading) wh 
much bitterneſs. Then the Peers withdrew to de- 
bate the matter. The Proofs about his deſign of 
raiſing the North or the City, or of killing the 
Gendarmes, did not ſatisfy them, (for all theſe had 
been without queſtion treaſonable) ſo they only held 
to that point, of conſpiring to impriſon the Duke 
Northumberland. The Duke of Suffolk was of opi- 
nion, That no contention among private Subjects 
ſhould be on any account ſcrued up to be Treaſon. 
The Duke of Northumberland ſaid, he would never 
conſent, that any practice againſt him ſhould be 
reputed Treaſon. Several of the Lords ſaid, They 
held it unfit that the Duke of Northumberland, the 
Marquis of Northampton, and the Earl of Pembroke 
ſhould be on the Trial; becauſe the Priſoner was 
chiefly charged with practiſes intended againſt them. 
But anſwer was made, That a Peer of the Realm 
might not be challenged. So after great difference 
of opinion, they all acquitted him of Treaſon. But 
the greater number found him guilty of Felony“, 
and Judgement was given that he ſhould be * t. 
party was not heard, the witneſſes were heard but when 
e had not the benefit of the Accuſers being brought face to 


„c. unleſs the Offender be accuſed 


2 lawful Accuſers; which Accuſers, at the time of the Arraigument, ſhall be brought in Perſon before the Party fo accuſed. 


See Raſtal, vol. I. p. 1023. 


+ Thuanus, tranſlated by the Reverend Mr. Wilſon, Vol. II. p. 


nature; for Fohn Dudley, firſt created Earl of Warwick, and then 


cuſed the Duke of Somerſer, Protector of the Realm, a Perſon of mean ſpirit, whoſe ; 
after that, being reconciled to him, he put him upon beheading his brother, 


| miniſtration, and had procured his impriſonment ; 


409. ſays, In England there were. troubles of a moſt dangerous 
ke of Northumberland, an ambitious and ſagacious Man, had ac- 
patience he had long abuſed, of Male-ad- 


who was exceeding brave and formidable ro Northumberland. Which done, after he had gain'd his wiſh, and drawn the chict 
power into his own hands, he had nothing elſe ro do, but to remove Somerſet himſelf out 
ſuch a contempt, as drove the other upon 


went to his houſe under pretence of a viſit, 
Yor. VII. | 


thoughts of killing Dudley, for the vindication of his owa authority. Somerſe 
covered with a * of m 


the way; towards whom be ſhewed 
ex therefore 
ail under his clothes, and carrying with him a party of _— 


— 


18 3. Proceedings againſt the D. of Somerſet, 5 Ed. 6. 


Then the Duke of Nortbumberland addreſſed 
himſelf to the Duke, and told him, That now, 


ſince by the Law he was condemned to die, as he 


had ſaved him formerly, ſo he would not now be 
wanting to ſerve him, how little ſoever he expected 
it from him; he deſired him therefore to fly to the 
King's mercy, in which he promiſed him, he would 
faithſully ſerve him. The Duke of Somer/et then 
thanked the Lords for their favour, and ask'd par- 
don of the Duke of Northumberland, Northampton, 
and Pembroke, for his ill intentions againſt them; 
and made ſuit for his Life, and for his Wife and 
Children: and from thence he was .carried to the 
Tower, where he remained till January 22. when 


his Petition for Life having been rejected, he was 
brought to the Scaffold about eight o' clock in the 


Morning. 

Touching which Execution “, a few words here 
would be beſtowed in deſcribing the wonderful 
order and manner thereof, according as it hath 
faithfully been ſuggeſted to us upon the credit of a 
certain noble Perſonage, who not only was there 
preſent at the deed doing, but alſo in manner next 
unto him upon the Scaffold, beholding the order of 
all things with his Eyes, and with his Pen alſo repor- 
ting the ſame in order and manner as here followeth.“ 

In the year of our Lord 1352, the 22d day of 
January, the noble Duke of Somerſet, Uncle to King 
Edward, was brought out of the Tower of London, 
and delivered to the Sheriffs of the City, and com- 

aſſed round abound with a great number of armed 
en, both of the Guard and others, he was brought 
unto the Scaffold on Tower-Hill ; where, as he 


nothing changing neicher voice nor | countenance, 


but in a manner with the ſame geſture which he 
commonly uſed at home, kneeling down upon both 
his Knees, and lifting up his Hands, commended 
himſelf unto God. FI H,]! Bf, 
Aſter that he had ended a few ſhort prayers, 
ſtanding up again; and turning himſelf toward the 
eaſt-ſide of the Scaffold, nothing at all abaſhed, 
(as it ſeemed unto me ſtanding about the midſt of 
the Scaffold, and diligently marking all things) 
neither with the fight of the Ax, neither yet 
of the Hangman, or of preſent Death; + but 
with the like alacrity and chearfulneſs of Mind 
and Countenance às before times he was accuſtomed 
to hear the Cauſes and Supplications of others, and 


4 


eſpecially the poor, he uttered theſe wares N — 


people. : * | 
Diearly beloved Friends q Piat 
I am brought hither to ſuffer death, | albeit 
that I never offended againſt' the King, neither 
by word nor deed, and have been always as 
faithful and true unto this Realm, as any man 
a” und 18 197315 + S111 6 > 90 207 eum 


hath been. But forſomuch as I'atn' by a law 


condemned to die, I do acknowledge my ſelf as welt 
as others to be ſubject thereunto. Wherefore to te- 


ſtify my obedience which I owe unto the laws, I 


am come hither to ſuffer death: whereunto I wil- 
lingly offer my ſelf, with moſt hearty thanks unto 
God, that hath given me this time of repentance, 
who might through ſudden Death have taken away 
my lite, that neither I ſhould have acknowledged 
him nor myſelf, 1 5 

Moreover (dearly beloved friends) there is yet 
ſomewhat that I muſt put you in mind of, as touch- 
ing Chriſtian Religion; which, fo long as J was in 
Authority, I always diligently ſer forth and furthered 
to my power. Neither I repent me of my doings. 
but rejoice therein, ſith that now the ſtate of Chri- 
ſtian Religion cometh moſt near unto the form and 
order of the primitive Church. Which thing I 
eſteem as a great benefit given of God, both unto 
you and me: moſt heartily exhorting you all, that 
this which is moſt purely ſer forth unto you, you 
will with like thankfulneſs accept and embrace, and 


ſet out the ſame in your living. Which thing if 


you do not, without doubt greater miſchief and 


calamity will follow. 11 | 
When he had ſpoken theſe words, ſuddenly there 


was a terrible noiſe heard: whereupon there came a 


great fear on all men. This noiſe was as it had been 


the noiſe of ſome great ſtorm or tempeſt, which 
unto ſome ſeemed to be heard from above; like as 


if a great deal of gunpowder being incloſed in an 
armory, and having caught fire, had violently bro- 
ken out. But unto ſome again, it ſeemed as tho? ir 
had been a great multitude of horſemen running to- 
gether, or coming upon them. Such a noiſe then 
was in the ears of all Men, albeit they ſaw nothing. 
Whereby it happened, that all the people being 


amazed without any evident cauſe, without any vio- 


lence or ſtroke ſtricken, or any man ſeen, they ran 
away, ſome into the ditches and puddles,, and ſome 
into the houſes thereabout; other ſome being afraid 
with the horror and noiſe, fell down groveliag unta 
the ground with their pale-axes and halberds ; and 
moſt of them cried out, Jeſus ſave, Jeſus ſave us. 
Thoſe which tarried . ſtill in their places, for feat 
knew not where they were. And I myſelf which 
was there preſent among the reſt, being alſo afraid 
in this hurly-burly, ſtoed ſtill altogether amazed; 
looking when any matt would knock me on the head. 

In the mean time, whilſt theſe things were thus 
in doing, the people by chance ſpied one Sir Autbory 
Brown riding unto the Scaffold, which was the oc- 
caſion bf a new noiſe; for When they ſaw him co. 
ming, they conjectured that which was not true, but 
notwithſtanding which they all wiſhed for, that the 


conſpired againſt Northumberland ind others. 5 


$146: v7 £40 54 UD lic monigot M04 000d beit nalist 2vs;) ne g 
men, whom he left in the next chamber; but, when he was introduced in the civileſt manner to Dudley, who was naked and lying 
upon his bed, the good - natur d Man repenting him, would not execute his deſign, and departed , without ſtriking a ſtroke. The 
pr being afcerwards diſcovered by the treachery of ſome of the accomplices, he was accuſed upon it, and, notwithſtandiag the 
nwillingneſs of the King, who had been brought —— his care, was condemned to death, becauſe he had offended againſt a 
hte Law, which had provided, That wheever was found contriving the death of a Privy-Counſellor, tho' he did not accompliſh 
ir, ſhould forfeit his head. Aecordingly,” in the beginning of the next year, he was, by the malignant ſport of fortune, beheaded 
at London, With him ſuffered Sir-Ralph Vane, by whoſe advice Somerſet wis ſaid to have held his unlawful cabals, and to have 
Taken from Fox's Book of Martyrs,” Vol. II. p. 12449. 5 n macau sens“ 
F Biſhop Barnet in his ſecond Volume of The Hiſtory of the Reformation, p. 186. ſays, It was generally believed, that all this 
retended conſpiracy, upon which he was condemned, was only a forgery; for both Palmer and Crane, the chief Witneſſes, were 
von after diſcharged,” as were alſo Bartvile and Hamond; with all the reft that had been made priſoners on the pretence of this 
lor. And the Duke of Northumberland continued after that in fo cloſe a friendſhip with Palmer, that it was generally believed 
be had been corrupted to betray him. And indeed, the not bringing witneſſes into Court, but only the Depoſitions, and the 
Parties fitting Judges, gave great occaſion to condemn the proceeedings againſt him. For it was generally thought, that all was 
an artiſice of Palmer's, who had pur the Duke of Somerſet in fear of his life, and ſo got him to gather men about him for his own 
preſervation; and that he afterwards being taken. with him, ſeemed thro? fear to acknowledge all that which he had before con- 
trived. This was more confirm'd by the death of the other four, who were executed on the 26th of February, and did all 
proteſt they had never been guilty of any deſign, either againſt the King, or to kill the Lords. Vane added, That his blood 


would make Northumberland's pillow uneaſy to him. The people were generally much affected with this execution. 
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* 


1551. for Miſdemeanours and Hi gh-Treaſon. 


King by that Meſſenger had ſent his Uncle pardon ; 
and therefore with great reſoycing, and caſting up 


ir caps, they cried out, Pardon, pardon is come: 
Cod fave the King, Thus this good Duke, altho? 
he was deſtitute of all Man's help, yet he ſaw be- 
fore his departure, in how great love and fayour he 
was with all Men. And truly I do not think, that 


in ſo great ſlaughter of Dukes as hath been in Eng- 


land within theſe few years, there were ſo many 
weeping Eyes at one time; and not without cauſe: 
for all men did ſee in the decay of this Duke, the 


publick ruin ofall England, except ſuch as indeed 


did perceive nothing. But now to return from 


whence we have ſtrayed, the Duke in the mean 


time ſtanding ſtill in the ſame place, modeſtly, and 
with a grave Countenance, made a fign to the people 
with his hand, that they would keep themſelves quiet. 
Which thing being done, and filence obtained, he 
ſpake unto them in this manner. | 


Dearly beloved Friends, there is no ſuch matter 
here in hand, as you vainly hope or believe. It 
ſeemeth thus good unto Almighty God, whoſe Or- 
dinance it is meet and neceſſary that we all be obe- 
dient unto. Wherefore I pray you all to be quiet, 
and to be contented with my death, which I am 
moſt willing to ſuffer : and let us now join in prayer 
unto the Lord, for the preſervation of the King's 


Majeſty, unto whom hitherto I have always ſhewed 


myſelf a moſt faithful and true ſubject. I have 
always been moſt diligent about his Majeſty in his 
affairs, both at home and abroad, and no leſs dili- 
gent in ſeeking the common commodity of the 
whole Realm. At which words all the People 
cried out, and ſaid, it was moſt true. | 
Then the Duke proceeding, ſaid, Unto whoſe 
Majeſty I wiſh continual health, with all felicity and 
all proſperous ſucceſs. Whereunto the people again 
cried out, Amen. 

Moreover, I do wiſh unto all his Counſellors the 
Grace and Favour of God, whereby they may rule 
in all things uprightly with juſtice. Unto whom I 
exhort you all in the Lord, to ſhew yourſelves obe- 
dient, as it is your bounden duty, under the pain of 
condemnation, and alſo moſt profitable for the pre- 
ſervation and ſafeguard of the King's Majeſty. 
© Moreover, forſomuch as heretofore I have had 
oftentimes affairs with divers Men, and hard it is to 
pleaſe every Man, therefore if there be any that 
hath been offended and injured by me, I moſt 
humbly require and ask him forgiveneſs; but eſpe- 
cially Almighty God, whom throughout all my 


Life J have moſt grievouſly offended : and all other 


19 
whatſoever they be that have offended me, I do with 
my whole heart forgive them. Now J once again 
require you, dearly beloved in the Lord, that you 
will keep yourſelves quiet and till, left through 
your tumult you might trouble me. For albeit 
the Spirit be willing and ready, the Fleſh is frail and 
wavering; and thro? your quietneſs, I ſhall be much 
more quieter. Moreover, I deſire you all to bear me 
witneſs, that I die here in the Faith of Jeſus Chriſt ; 
deſiring you to help me with your prayers, that I 
my perſevere conſtant in the fame unto my life's 
end, 

After this, he turning himſelf again about like a 
meek . Lamb, kneeled down upon his knees. Then 
Dr. Cox, who was there preſent to counſel and ad- 
vertiſe him, delivered a certain Scroll into his hand, 
wherein was contained a brief confeſſion unto God; 
which being read, he ſtood up again upon his feer, 
without any trouble of Mind, (as it appeared) and 
firſt bad the Sheriffs farewel, then the Lieutenant 
of the Tower and others, taking them all by the 
hands which were upon the Scaffold with him. Then 
he gave the Hangman certain Money. Which 
done, he put off his gown, and kneeling down 
again in the ſtraw, untied his ſhirt-ſtrings, After 
that, the Hangman coming unto him, turned down 
his collar round about his neck, and all other 
things which did lett or hinder him. Then lifting 
up his eyes to heaven, where his only hope remained, 
and covering his face with his own handkerchief, 
he laid himſelf down along, ſhewing no manner of 
token of trouble or fear, neither did his countenance 
change, but that before his eyes were covered, 
there began to appear a red colour in the midſt of 
his chegks. ; | 

Thus this moſt meek. and gentle Duke lying 
along, and looking for the ſtroke, becauſe his 
doublet covered his neck, he was commanded to 
riſe up and put it off; and then laying himſelf 
down again upon the block, and calling thrice 
upon the name of Jeſus, ſaying, Lord Feſu ſave me, 
as he was the third time repeating the ſame, even 
as the name of Fe/u was in uttering, in a moment 
he was bereft both of head and lite, 


His ſon continued in a diſconſolate condition, de- 
prived of all his Titles; till Queen Elizabeth, in the 
firſt year of her reign, created him Earl of Hertford, 
and Baron Seymour; and his Grandſon, William Earl 
of Hertford, was created Marquis of Hertford 1640. 


and in the year 1660, he preſented the following 


Caſe to the Houſe of Peers: which giving a great 
light into that proceeding, is here inſerted, | 


The CASE of the Marquis of Hertford, touching the Dukedom of Somerſet, 
A. D. 1660. when the Bill was brought into Parliament to reflore him to 


the Title of Duke of Somerſet. 


Dward, Earl of Hertford (great Grandfather of 

the ſaid Marquis) was by Letters Patents un- 

er the Great Sea] of England, bearing date the 6th 
of April, 1 Edi. VI. created Duke of Somerſet, to 
hold to him and the Heirs Males of his body, upon 
the body of the Lady Anne his then wife begotten, 
and to be begotten for ever ; with ſeveral other re- 


mainders over in tail. 


The ſaid Duke afterwards, viz. in Michaelmas- 
Term, 5 Edw. VI. was indicted of Felony, for 


procuring and ſtirring up others to take and im- 
Vol. V | 


priſon Jobn Earl of Warwick, (one of the King's 
Privy- Council) which Indictment (though void both 
in matter and form) was pretended to be grounded 
on the Statute of 3 and 4 Edw. VI. which makes 
it Felony to ſtir up and procure others to take away 
the Life of any of the King's Council; but this 
Indictment was only for ſtirring up others to im- 
priſon a Privy-Counſellor, (which was never reduc'd 
into act) and the ſame declared and branded in 
print to be void by learned Judges. Let the ſaid 
Duke was found guilty of Felony, and put to * 

2 | or 


2 


IV. The Arraignment of Mr. D Aviso in the Far- 
Chamber, upon Tueſday the 28th of March, 15 87 f. 


* 


20 4. The Arraigument of Mr. Daviſon, 30 Elis. 


for this fact, which was but a pretended Felony ; juſtice and reaſon, to have an attainder of Felony 


and if true, yet no entail'd eſtate forfeitable ſtand, for an offence, which apparently neither 
thereby. 


then, nor at any time after was Felony ; and if a Fe- 

The malice of his enemies not fatisfied with his lony, yet to have a forfeiture extended beyond the 
blood, afterwards by their power (in the infancy offence, (if there were any) and to be ſo maliciouſly 
of the Duke's Heir, who continu'd and was proſecuted after the death of the ſaid Duke, (who 
own'd for Duke of Somerſet for ſeveral months was mainly inſtrumental in bringing about the 
after his Father's death) procur'd an Act of Par- Bleſſed Reformation of Religion) it is humbly con- 


liament in the ſame year, 5 Edw. VI. intitled, An ceiv'd to be molt agreeable to juſtice to reſtore the 


Act touching the limitation of the late Duke of faid Marquis, who is Heir Male of the bodys of the 
Somerſel's Lands, wherein there is a Clauſe obliquely ſaid Duke and the Lady Aune his wife, to his ancient 
inſ-rted*, to take away the ſaid Honour ſo entailed Honour ſo illegally taken away as aforeſaid. 
as aforcſaid ; which, by no Felony (how notorious *» 
ſoever the ſame had been) cou'd by law have been Whereupon, in September 1660, the ſaid Marquis 
forfcitcd. | of Heriford was reſtor'd to the Dukedom of So— 
This being a Caſe unprecedented, both in law merſet, by a repeal of the Act of the 5th of 
and hiſtory, and fo contrary to the rules of law, Edu. VI. Ee | | 
* And be it farther enacted, That the ſaid Duke, and his Heirs Males, begotten upon the Body of the ſaid Lady Aune for ever, 


ſhall by authority of this Act, loſe and forfeit unto your Highneſs, your Heirs and Succeflors for ever, and allo be depriv'd from 
hencetorth for ever, as well of the Names of Viſcount Beauchamp, Earl of Hertford, and Duke of Somerſet; and every of them, 


| a5 alſo of all and every other his and their Honour or Honours, Degrees, Dignities, Eſtates, Preheminences and Styles, by whatſo- 


ever Name or Names, he the fame Duke hath beenfall'd, nam'd or created, by any Letters Patents, Writs, or other wiſe. 


eee 


* 
« 


30 Elis. 


Before Sir Chriſtopher Wraye, Chief Juſtice of England, who for the time 
ſate as Lord Privy-Seal ; the Archbiſhop of Canterbury, and the Archbiſhop 


of York; the Earl of Worceſter, the Earl of Cumberland, and the Earl of 


Lincoln; the Lord Grey, and Lord Lumley; Sir James Croft, the Comp- 
troller ; Sir Gilbert Gerrard, Maſter of the Rolls; the Lord Chief Juſtice 
of the Common-Pleas, Edmund Anderſon; Sir Roger Manwood, the Lord 
Chief Baron; and Sir Walter Mildmay, the Chancellor of the Exchequer. 


For hearing of a Matter of Miſpriſion and Contempt againſt Mr. Daviſon, late one of her 
Majeſty's Secretaries, and one of her Privy-Council, by virtue of a Commiſſion to them 


directed x. | 


ram 


EHereupon Mr. Popham, the Queen's At- 
torney-General ſpake in form following; 
My Lords, Tam to inform your Lord- 


great and grievous Contempt and Miſpriſion a- 
gainſt Mr. Daviſon, there Priſoner. at the Bar, late 
one of her Majeſty's Secretaries. The manifold and 
ſundry practices committed by the Scozi/h Queen, 
are not unknown unto your Honours, which were 
offences in the higheſt degree, and required to be 
looked unto with ſpeed. It is well known unto 


your Lordſhips alſo, that thereupon, by earneſt in- 


treaty and interceſſion, her Majeſty at length con- 
deſcended that the matter ſhould be heard and-de- 
cided according unto law. Whereupon, were thoſe 


+ Copied from a MS. in Caius College, Cambridge, Claſs A. 1090. 8. p. 267. 


WP ſhips in her Majeſty's behalf, of a cer- 


honourable proceedings had at Fotheringhay;: But 


the reſidence which belonged thereunto, to wit, the 
execution, her Majeſty politiquely neither conſented 
unto, nor denyed, eſteeming no clemency in the 
former, nor wiſdom in the latter. Which courſe 
ſhe held from the 25th of October, all November, 
December and January. During which time, moſt 
horrible conſpiracies againſt her Majeſty's Sacred 
Perſon were contrived, moſt falſe rumours that the 
Scotiſh Queen was eſcaped ſpread abroad, and bruited 
that foreigners were landed for invaſion ; all which, 


for preſervation of the Sco7i/ Queen, and prejudice of 


ours. Upon theſe conſiderations, her Majeſty aſ- 
ſented to ſign the warrant for her execution, by 


whom ſuch tumults were raiſed : Notwithſtanding, 


being 


** Queen Elizabeth undertook to make the Publick believe that the execution (of the Queen of Scots) was done againſt her will, 


and without her Knowledge; the way ſhe went to work was thus. Daviſon was the inſtrument ſhe made uſe of, without his 
knowing any thing of the matter, to act this ſort of Comedy. A little before the Queen of Scots Sentence, he was made Secre- 
tary-of State; and it is very likely he was put into that poſt on purpoſe, that he might be drawn into the ſnare, and made accoun- 
_ for - >< death. Rapin, vol. IX. (Oct. Edit.) pag. 105, 106. See alſo, pag, 109, 110, 111, 112, 113. for more particulars 
of this Affair. | : 9 
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| d to mercy by her great wiſdom, ſhe 
e 84 bobs it in readineſs, if any 
attempt ſhould be begun, and yet not in haſte to 
execute the ſame : this ſo ſigned, ſhe left with 
Mr. Daviſon to carry to the Great-Seal, to have it 
in readineſs as aforeſaid. And he, after the ſealing, 
and without her Majeſty's commandment, preſen- 
ted it unto the Lords without her privity, contemp- 
tuouſly. Notwithſtanding, upon the delivery there- 
of to him, her Majeſty bid him uſe ſecrecy. And 
upon queſtion made by the Lords whether her Ma- 
jeſty continued in that mind for execution of the 
Scotiſh Queen, he ſaid ſhe held that courſe ſtill ; and 
upon farther queſtion made, ſaid her Majeſty would 
not be farther troubled with that matter. Where- 
upon the Lords ſeeing no impediment, diſpatched 
the execution, wherein Mr. Daviſon did break the 
ſecrecy her Majeſty repoſed in him, in delivering it 
unto the Lords, and dealt very contemptuouſly in 
not making her privy, knowing her mind to be to 
the contrary. For her Majeſty ſent Mr. Killegrew 
unto him, commanding him, if it were not ſealed 
already, it ſhould not be ſealed ; and after, when 
he told her Majeſty it was ſealed already, She asked 
him what baſte? This act ſo done by him, he being 
but a particular Counſellor, her Majeſty doth take 
it a matter of high indignity and abuſe of her Coun- 
ſellors, and a thing of the greateſt moment that 
ever happened ſince her Reign, ſince which time 
never any Counſellor in matters of far leſs impor- 
tance proceeded without her reſolution or privity : 
which thing ſhe leaves to your Honours conſidera- 
tion for puniſhment thereof. g 

Daviſon, with a comely countenance, repleniſhed 
with gravity, a fine deliverance of ſpeech, but a 
voice ſomewhat low (which he excuſed by late ſick- 
neſs) diſcretely anſwered in ſort enfuing: 

My Lords, I am right ſorry, that an action of 
this nature, for the honourable proceedings againſt 
the Scotiſñh Queen, than which never was any thing 


for Miſpriſion and Contempt. 
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more honourable, ſhould after the full and laudable 
performance thereof be called into queſtion. Again, 
my Lords, I am moſt ſorry that her gracious High- 
neſs ſhould conceive ſuch an high diſpleaſure againſt 
me, as to trouble your Honours with me at this 
preſent. But as in all mine actions heretofore, I 

have been moſt faithful and forward to do her Ma- 
jeſty's commandments ; fo in this, by your Honours 
favour, let me bear the teſtimony of my Conſci- 
ence, that I have done nothing either wittingly or 
willingly, but as became an honeſt man. And 
therefore, firſt, that I delivered it unto the Lords 
without her commandment, or againſt her com- 
mandment; Jet it be lawful for me with your Ho- 
nours leave to proteſt the contrary. To that the 

Attorney anſwer'd, I ſaid not that you delivered it 
unto the Lords againſt her commandment, but that 
you knowing her mind to be contrary to it. Da- 
viſon to that reply'd, Well then I deſire to have 
the proots: whereupon, the Sollicitor-General read 
his examination, wherein to the ſixth point, he 
ſaycth, that after the ſigning and ſealing he made 
her not privy to the ſending down, Mr. Daviſon 
to that anſwer'd ; My good Lords, the warrant for 
the execution was ſigned and ſealed by her Majeſty's 
expreſs commandment z which being fo, I take it 
to be irrevocable in law, Whereupon, by the Ad- 
vice of the Lords it was ſent down, ſhe not being 
privy to ſending down, wherein I thought I dealt 
as beſeemed me: for writs of execution do not uſe 
to come to her Majeſty, That I was fo forward, I 
thought it my duty, and for no other reaſon I pro- 
teſt ; for I never had any private grudge or hatred 
againft the Queen of Scots, but in reſpe& of my 
Country and Common- Weal. The Warrant reſted 
with me fix weeks before I preſented it, and when 
I prefented it, my Lord Admiral will witneſs I was 
ſent for, The 4 I held, I proteſt I never ſought 
for; it pleaſed her Majeſty for ſome gracious opi- 
nion of me to prefer me thereunto. In which I am 


aſſured 
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Though the above Trial of Mr. Daviſon is very full, yet, as the underwritten one, copied 
from a MS. in the Badleian Library, in the Aſhmolean Collection, under the title Ju- 
ridici, 7843. 862. pag. 235. being ſomething different, taken by an Eye. witneſs, and 
being ſhort, we hope it will prove acceptable to the Reader, eſpecially as it relates to the 
Treaſons of Mary Queen of Scots; whoſe Trial in vol. I. pag. 135. is very defective. 


Ex M. F. penes 
Robertus Sherrell, 


HE proceedings againſt Mr. Daviſon in the 
[ Star-Chamber, by Commiſſion not read, but 
directed to theſe thirteen following: 


28 Martii 1587. 


1. The Lord Chief Juſtice of England, as Lord 
Privy-Seal for that day. 
The Lord Archbiſhop of Canterbury. 
The Lord Archbiſhop of York. 
. The Earl of Worceſter. 
The Earl of Cumberland. 
The Earl of Lincoln. 
The Lord Gray. 
The Lord Lumley. | 
Sir James A. Croft“. 
[* In the above Trial, calld Croft. But in the Trial of the 


Earl of Arundel, 158g. he is call'd 4. Croft. See State-Trials, 
vol. I. pag. 157.] 


10. Sir Valter Mildmay. 
11. The Maſter of the Rolls. 


2 Ho 


© n Dn 


* 


12. The Lord Chief Baron. 
13. The Lord Anderſon, 


The ſum of that which was propos'd, and en- 
forc'd againſt him by her Majeſty's Coun- 
ſellors at the Law. 


The matter laid againſt him, is a great and hein- 
ous indignity, as her Majeſty taketh it, committed 
by him in this laſt proceeding againſt the late Scoti/h 
Queen, which although it were in itſelf moſt juſt 
and honourable, yet in the manner of dealing con- 


cerning it, Mr. Daviſon is charged by her Majeſty 


with want of duty, Sc. For whereas by the manifold 
defects of the ſaid S. Queen, and that in the judg- 
ment of all the Realm in Parliament her Life was 
now to ſatisfy the law, and thus neceſſary for the 
preſervation of the whole Realm, as was ſhewed ; 
yet her Majeſty, of her natural moſt gracious and 

merciful 
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aſſured J have not committed any wilful error, but 
as an honeſt man ſhould do; for nothing in the 
world is more dear unto me than my reputation, I 
confeſs I ſaid to ſome Lords, I took it to be her 
Majeſty's pleaſure to proceed therein, and I appeal 
to her Majeſty's own conſcience if I had not cauſe to 
think ſo. But ſhe is my moſt gracious Sovereign, 
it is not my duty to ſay, if ſhe gainſay; I will not 
ſtand in conteſtation with her, for it beſeems me not, 
and therefore I ſubmit myſelf to what puniſhment 
your Honours ſhall pleaſe to lay upon me. 
To that the Sollicitor (Egerton) anſwer'd ; Mr. Da- 
viſon, you do well to extol the honour of the proceed- 
ings, for it beſeems you, and ſo the truth was. But 
Imuſt tell you, the more honourable the proceedings 
were, the more is your contempt in not making her 
privy. In reſerving the execution, I note her Ma- 
jeſty's magnanimity, who not regarded the dangers 
of her own ſelf, to continue the other's life. And 
yet her wiſdom is therein to be commended, who 
thought good to have it in a readineſs, with inten- 
tion to have clemency ſo long as might be. In not 
conteſting with her Majeſty you obſerve duty, but 
by your means, was a great contempt; and far- 
ther, ſhe ſaid to you, you ſhould uſe it with great 
ſecrecy. 

To which Mr. Davin ſaid, I confeſs it; and 
the Sollicitor reply'd, Why then that was a caution 
not to do it without her conſent : ſo notwithſtanding 

ur intention was good, it was a foul error. 

hereto Daviſon rejoined, She is my moſt gracious 
Sovereign, as good a Miſtreſs unto me as ever any 
ſervant had, :nd what I have, I had itat her hands, 
I hope therefore my Lords think me not ſo unwiſe 
as to offend her, unleſs by overſight ; but that I 
did itwittingly or willingly, I proteſt I did it not. 
And notwithſtanding ſhe ſent Mr. Killegrew, that it 
ſhould not be ſealed if it were not ſealed already ; 
yet it proves not but that ſhe had a mind to do it, 
when it was ſealed. She ſaid unto me, What haſte? 
whereto I anſwered, I haq done it by her Majeſty's 
commandment, and that ſuch a thing might not be 
dallied withall. Now, my Lords, the reaſons to 


move me to think it was her Majeſty's meaning, 


were ſundry and divers: firſt, the honour and juſtice 
of the cauſe; next, I knew of advertiſement from 
beyond the ſeas of her Majeſty's imminent dangers. 
Alſo I was privy to the proceedings at Fotheringay. 

I was not ignorant of the doings in Parliament. 
| Laſt of all, the rumour of invaſion, the crics and 


4. The Arraigument of Mr. Daviſon, 3oEliz. 


tumults in the Realm, which moved me, having no 
expreſs commandment, to the contrary, to do as I 
did. When he had ſaid this, Mr. Sollicitor read 
his examination, where to the ſecond he faith, when 
her Majeſty bad him uſe ſecrecy, he ſaid he would 
be as careful and ſecret as ſhould need : to the third, 
he confeſſeth Mr. Kill:grew came unto him, telling 
him, if it were not ſealed already, it ſhould not be 
ſealed. To the ſeventh, after the Warrant was 
ſealed, her Majeſty asked him, What haſte? 
Whereto Daviſon anſwered, tho? her Majeſty com- 
manded me to keep it ſecret, and I told the Coun- 
cil of it, how can I be thought ill of for that? for 
her Majeſty bade me expreſsly ſhew Mr. Secretary 


Malſingbam thereof; my Lord-Chancellor muft 


needs know it, foraſmuch as he muſt ſeal it. And 
her Majeſty made my Lord-Admiral privy there- 
unto ; why then might I not make it known to 
ſome others, that were chief Counſellors? To that, 
ſaid Mr. Attorney, Though Mr. //al/ingham ſhould 
know it, yet it was not general. Mr. Daviſon an- 
ſwered, either was I verbally commanded to con- 
ceal it from the reſt, Then ſaid the Sollicitor, Ano- 
ther matter makes againſt you; my Lord - Trea- 
ſurer did ask you, whether it was her Majeſty's 
pleaſure, and you anſwered, yea. To that faid 
Daviſon, I remember not that. The Sollicitor re- 
ply*d, It is my Lord-Treaſurer's teſtimony, And 
Daviſon rejoined, I reverence his teſtimony 3 and 
proceeded, ſaying, my Lords, the cauſe is between 
her TOI and me; ſhe is my gracious Sovereign, 
and I her ervant, it behoveth me not to ſay, if the 
gainſay, neither could I, as I ſaid, cont againſt 
her; yet let me proteſt, that in my own conceit, 
I have dealt as ſincerely, ſoundly and honeſtly as 
any ſervant could do. Then ſpake the Lord Chief 
Juſtice of Eng/and, ſaying, By that, if ſhe asked 
you, what haſte? you might know it was her plea- 
ſure to defer it, and therefore you to do it without 
her commandment, was a great offence, Then 


ſpake Gawdie, the Queen's Serjeant: My Lords, 


four things I note that Mr, Daviſon confeſſeth; 
firſt, that her Majeſty had him uſe ſecrecy ; next, 
the Warrant being ſealed, Mr. Killegrew was ſent 
unto him, that were it not ſealed already, it ſhould 
not be ſealed at all. Thirdly, he confeſſeth her 
Majeſty was content he ſhould ſhew it Mr. Walſing- 
ham, which proves ſhe minded to keep it from the 
reſt, And it had been his duty to have known her 
pleaſure 3 and therefore for ſo much as he confeſſeth 

| | this, 
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merciful diſpoſition, after the ſo honourable con- 
dition and proclamation of the S. Queen's guilti- 
neſs, notwithſtanding ſo many important allegations 
and vehement interceſſions, could not be brought 
to condeſcend to the execution; rather deſiring b 

all means poſſible, if there were any hope of amend- 
ment and reclaim, to ſpare where ſhe might ho- 
nourably ſpill, than to ſpill where ſne might ho- 


nourably ſpare; and in this mind ſhe continued 


from October to the end of January. But when ſhe 
ſaw that her malicious enemies daily increaſed their 
wicked attempts againſt her and the ſtate, that ru- 


mours were ſpread and information given daily of 


attempts by invaſion, by rebellions, by violence 
upon her Royal Perſon, to work a change and de- 
livery of the ſaid S. Queen, ſhe moſt wiſely reſolved 
at length to have a bill or inſtrument, ſigned ac- 


cording to Law and Juſtice, in a readineſs z whereby 


upon all occaſions or occurrences, ſhe might be 
executed: and this of ſpecial choice and truſt, ſhe 
thought good to commit to Mr, Daviſon, willing him 
to carry It to the Lord-Chancellor, to have it under 
the Broad-Seal, but withal charged him to keep it 
very ſecret,” and not to make any acquainted with it. 
The very ſame day he carried it to the ſeal, and the 
next day after, having received charge from her 
Majeſty by the Lord- Admiral that ſtay ſhould be 
made, if it was not ſealed ; but he declared it was 
ſealed the day before, Cc. whereto the Queen re- 
ply'd, What needs that haſte ? The next day after 
this, (which was, I think, on Candlemas-day) my 
Lord-Treaſurer asked him, if he knew what mind 
the Queen had towards the execution : he anſwered, 
to have it go forward; and ſo ſhew'd it to him, and 
after to the reſt of the Council, procuring their 


Warrant down to preſent execution, the Queea 
£ | having 
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this, I take it to be a great contempt, indignity and 
miſpriſion for him to ſay his intent was good; he 
thought it ſo, is no anſwer. Fourthly, her Ma- 
jeſty Told him, ſhe thought of ſome other courſe 
to be taken, and he gave her no anſwer : beſides, 
he confeſſeth he told the Lords it was her Majeſty's 
pleaſure upon ſuch a demand made. Daviſon an- 
{wered, that general demand was made. Gawdie 
reply'd here, it is the Lord-Treaſurer's teſtimony, 
Daviſon rejoined, let me have right; it was but 
privately demanded between my Lord-Treaſurer 
and «me, I will not ſpeak in excuſe, but only to 
anſwer ; I demand, whether the imparting of it to 
the Council be. ſuch a contempt: farther, there is 
difference between an expreſs commandment, and 
an imply'd ſpeech. The loſs of my place, I do not 
elteem, neither weigh I this diſgrace; only her Ma- 
jeſty's disfavour is the thing that grieves me. Then 
Puckering the Queen's Serjeant began to ſpeak, ag- 
gravating Daviſons offence, and orward to accuſe, 
and yet ſeemed more pro forma tantum, than of any 
matter he had to charge him withal, more than had 
been ſpoken of before. Whereupon Daviſon an- 
ſwered, All this ſpeech is anſwered, but that I made 
her not privy 3 whereto I ſay, I'made her not privy 
in reſpe& my Lords of the Council thought it not 
neceſſary, becauſe it was not fit ſhe ſhould be privy 
to the execution. I will not ſtand upon terms, as 
I ſay, for it becomes me not, but fubmit myſelf to 
your Honours cenſures. ai 9013 eee 7 LY VE 
Then ſaid Mraye, Mr. Daviſon, to ſay it was ir- 
revocable you are deceived, for ſhe' might do it at 
her pleaſure, Then ſaid Daviſon, I beſeech you, 
my Lords, make means to her Majeſty that I may 
have her favour 4' and for the reſt, I wave it not. 
Whereupon Wraye willed Sir Walter Mildmay to de- 


liver his opinion; who began in form following. 


How honourable her Majeſty our gracious Sove- 
reign hath dealt in all juſtice, is known to all the 
world, againſt ſuch traytors, by whom her life 
ſhould have been taken away; whereupon ſhould 
enſue, ſubverſion to the whole ſtate, upon the pro- 
ceedings whereof it appeared that the Scorifþ Queen 
was chief author, dealing moſt ingratefully againft 
her, who before time had ſaved her from them that 


;-» Me 


none could think execution might be done without 


her Majeſty's expreſs aſſent. Then he dilated of 
the proceedings of Parliament, the Petition, her 


anſwer thereunto, wherein he noted her wiſdom in 


not being haſty in ſo high a matter; he ſhewed far- 
ther, how ſhe was contented to hear Ambaſſadors 
if they could propound any thing in her defence. 
Afterward followed the proclamations to notify the 
Proceedings paſſed, - unto the people; for people, 
ſaid he, be deſirous to hear of State-matters, and 
I warrant you itch to underſtand what we do here : 
herein, ſaid he, was juſtice, mercy and diſcretion, 
Afterwards, upon the.... and cries, ſhe thought 
it neceſſary to look unto it; upon this, ſhe ſealed 
her Warrant, yet continuing her former clemency, 
not to put it in execution: for as it was in her to 
grant that it ſhould be done, ſo ſhe might ſtay and 
defer it; which ſhe ſo meaning, it behoved her to 
truſt ſomebody, and fo, ſaid he, ſhedid this Gentle- 
man, called unto her ſervice upon truſt, who, for 
the acquaintance that I have had with him, was 
worthy of that place. This truſt ſhe commitred unto 
him, and I am ſorry, ſaid he, he was not in this, 
ſo good a ſervant as in all other things. Surely he 
had notable cautions, not to have preſumed in ſo 
great a matter, to have done any thing without 
her commandment. His offence, ſaid he, I inter- 
pret in two degrees; an abuſe to the truſt, and the 
contempt : for the firſt, ſhe willed him to tell it 
Mr. Walſingbam, and it is no excuſe to fay, ſhe 
forbade you not the reſt : for you ought not to have 
told it unto any but whom ſhe would. Alſo, which 


aggravates your offence, you told the Lords ſhe 


was pleaſed. For the contempt, the Writ was not 
delivered unto you, but had it not been delivered 
unto them to whom it was directed, then had it 
been a commandment. Your good intention was 
no anſwer, neither ought my Lords to allow of it, 
albeit per caſe I could allow it, becauſe I know you. 
Alſo your fault is the greater, which you know. 
Farther, you were near her, and had'time conve- 
nient to ſhewher ; hereof, ſaid he, hath followed a 
greater grief to the Queen's Majeſty, which may 
Turn to all our hindrance, foraſmuch as our welfare 
depends upon her well-doing. Next, ſaid he, hath 
followed a diſhonour to her Majeſty, that ſhe having 
governed this land ſo long time in all obedience, a 
ſervant of hers in this age, ſhould have ſo ſmall 
regard. Now for my opinion of the offence, it 
reſteth to conſider what puniſhment is INN P 
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having not notice not knowledge of this; and after, 
when ſhe conferred with him about another courſe 
to be taken, he concealed from her what had been 
done therein. Theſe chief matters were proved by 
his own confeſſion in an examination before taken 
and urged againſt him, both in reſpect of himſelf 
being bound to eſpecial obedience, not only as a 


ſubject, but as a ſervant, a counſellor, a ſecretary 


ſo much truſted, and yet not to Reep ſecret, where 

ſpecial charge was given him; and in reſpect of the 
ueen, ſo good and gracious a Prince, ſo we 

deſerving of him, the fountain and head of al 


juſtice and authority amongſt us, and yet not to be 


made privy of the doing of ſuch an act of ſo great 
a quality and importance as that was, wherein ſhe 
hadſhewed herſelf always, (and that moſt apparently) 
whereof Mr. Daviſon could not be ignorant, b 

backward and unwilling to yield ro that which all 


her Realm deſired and ſued for at her hands; yet 

Mr. Daviſon, contrary to her known mind, procured 
with ſuch haſte, (of what good purpoſe in Himſelf, 
this would not regard 3) but with apparent want of 
duty to his Sovereign, which did more appear in 
his concealing his proceedings, when ſhe 3 
talked with him of that matter as aforeſaid; a 

which they left to the Counſellors to judge of. _ 


Mr. Daviſon's Anſiver for himſelf. N 


T Otwithſtanding at the bar, whither he was 
brought by his keeper, Sir Owen Hopion, being 
taint by reaſon of his late ſickneſs, and carrying 
his left arm in a ſcarf, benumb'd I think by his 
late taker palſy, he ſpake ſomewhat faintly, un- 
audibly ; tho* being required by his Commiſſioners 
to ſpeak higher, yet deſired favour to ſpeak as he 
3 could, 


ſugh a caſe. Puniſhments in this Court, are either 
corporal, or pecuniary ; pecuniary, by fines im- 
poſed upon offenders; and corporal, by puniſh- 
ments and ſuch like. Now, ſaid he, if the fine 
ſhould be ſecundum quantitatem delitti, I think he 
ſhould not bear itz for I know his eſtate. Surely 
leſs than ten thouſand marks may not be ſufficient, 
which tho' it be too great for his ability, yet is 
it too little for his fault. The qualification, where- 
fore reſteth in them where I doubt not he ſhall find 
favour ; next, he muſt ſuffer impriſonment during 


© her Majeſty's pleaſure, which mult be reſerved to 


her merciful mitigation. 

And after him ſpake Manwood the Chief Baron, 
who in the beginning of his tale, took fo large a 
ſcope, as many did judge he would be tedious, as 
he was indeed. Firſt, he declared how in the very 


beginning the Queen of Scots bewrayed her malice 


againſt the Crown of this Land when ſhe was Queen 
of France, at which time ſhe made Letters Patents 
as Queen of England; ſhe uſurped her Majeſty's 
Stile, and ſhe quartered the Arms of England. 
Then he deſcended unto her doings when ſhe was 
Dowager; how ſhe excuſed her former offences by 
reaſon of covertyre: then he declared her mar- 
riage with the Lord Darnly; the murder of her 
husband, the practices with the Biſhop of Roſs, her 
conſpiracy with the Duke of Norfolk, To con- 
clude, he couched the whole hiſtory which any 
way concerned her life or manners. At laſt he came 
to Mr. Daviſon's offence, which he took in law to 
be a Miſpriſion ; and yet not every commandment 
of the Prince tranſgreſſed, is a Miſpriſion : but, 
ſaid he, when one is put in truſt in a point of 


| Juſtice, which is the Government of the Common- 
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weal, there a Commandment tranſgreſſed is a Miſ- 


priſion. For example whereof, he cited a cafe 


there in that place decided; meaning Sir Jobn 
Throgmorton's caſe, as many deemed, Alſo, ſaid 
he, if a Sheriff exerciſe his office without an 
oath, that is a Miſpriſion. And, ſaid he, if one 
have power by law to do a thing, if he prevent the 
time wherein it ought to be done, that is a Miſpri- 
ſion., And if a Judge for expedition of Juſtice 

ſhould fit in judgement before the Term, that is 
Miſpriſion. Now, faid he, this is a Miſpriſion, be- 
cauſe you prevented the time in doing it before you 
were commanded, altho* the thing were lawful; 
for you did fuſtum, but not fuſte. Farther, by na- 
ming Mr. Valſingbam in ſpecialty, it was a ſeclu- 
ding the reſt in generality. And alſo, if the War- 
rant were ſealed, yet was It not lawful to kill her, 
becauſe the direction was ſpecial, and not general. 
So then he concluded, the contempt was great, and 
the puniſhment aſſeſſed by Sir Walter Mildmay 


worthily deſerved, whereunto he agreed. 


After him, ſpake Anderſon, Chief Juſtice, who 
ſaid, The Proceeding had been honourable, which 
he would not ſpeak of, being known unto all men, 
and having been ſpoke to before. Bur to come to 
the caſe in queſtion; in the accuſation, ſaid he, be 
two parts, firſt, that Mr. Daviſon without her Ma- 
jeſty's commandment ſent it down: and the ſecond, 
that againſt her commandment he made the Lords 
privy. For the firſt, he confeſſed ; to the ſecond, 
he faith ſhe bad him uſe ſecrecy. The cauſes alledged 
by him are good, and yet the proceeding therein, 
that which cauſed the offence, the words, »/+ ſe- 
crecy, and not to cauſe it to be publiſhed or known 
to any. Then he being one of her Majeſty's Coun- 

» 


could, which was to this effect: Firſt, proteſting 
that he was not guilty to himſelf of any wilful 
diſloyalty, or breach of duty, but that he did al- 
ways ſince his firſt employment in her Majeſty's 
ſervice, endeavour to bear himſelf moſt ſerviceable 
and unblamable ; and he took therein her Ma- 
Har own ſelf and God to witneſs; confeſſing alſo, 
at his skill and experience was not yet great in 
this latter kind of ſervice, whereto he was without 
his ſuit and above his expectation called; and for 
the matter proteſting alſo, that he would not for an 
danger, no not preſent death, in juſtifying himſelf, 
diſcloſe any private ſpeech or commandment that 
paſſed betwixt her Majeſty and him; nor would he 
by any means enter into any affirmation or avowing, 
which could not ſtand with his dutiful regard to her 
Majeſty's honour, Sc. but would admit all that 
againſt him: and farther, that he would not in any 
part diſclaim my Lord Treaſurer's reports or teſti- 
mony againſt him. But to the matters, he anſwered, 
firſt, That he was ſorry that a fact of that impor- 
tance and neceſſity, ſo. honourable and profitable 
for the Commonwealth, ſhould be ſo heavily taken 
againſt him; wherein he might take it on his ſoul, 
that he did nothing but that which in his under- 
ſtanding might be agreeable to her mind, neither 
did he otherwiſe conceive of her meaning and pur. 
poſe; and that upon theſe inducements: 


Firſt, the conſideration of the thing itſelf, ſo 


juſt, ſo neceſſary, ſo honourable, ſo vehemently 
ſued for by the whole Realm. Secondly, in con- 
ſideration of her Majeſty, ſo gracious and wiſe a 
Prince, ſo loving and careful of her Subjects and 


1 
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Commonwealth; and more ſtrongly in conſidera- 
tion of her words, which ſhe uſed at the firſt de- 
livery of the bill, Now you bave it, let me be troubled 
no more with it, Beſides the ſufficiency and perfect: 
ment of the ſaid inſtruments for the ſaid purpoſe, 
which was had by her directions, viz. as under the 
Great-Seal, all which were in his underſtanding 
proof enough what her meaning was, neither was 
there any apparent and direct countermand, withs 
out the which he took that Inſtrument to be irre- 
vocable. For the charge of ſecrecy, he conceived 
her meaning was, that it ſhould be kept from the 
common and publick knowledge only; for ſhe be- 
ing a Prince ſo wiſe, did in his judgement conſider 
what violent attempts the favourites of the S. Queen 
might by likelihood offer in that deſperate plunge, 
if it ſhould be known that ſuch a Warrant was 
ſigned for her execution, and not from her Council. 
For her Majeſty's ſelf after willed in his way to the 
Lord Chancellor, to impart it to Sir Francis Wal- 
ſingham, that then lay ſick at his houſe at London; 
herſelf made my Lord-Admiral privy to it, in 
ſending him to ſtay the Seal ut ſupra, and my Lord- 
Chancellor by ſealing muſt needs have ſome know- 
ledge of it: and then why ſhould he think the 
Council ſhould not know it, being Privy-Counſel- 
lors and Counſellors of Eſtate, if he imparted it ta 
none but to my Lord-Treaſurer, and he to the reſt, 
and that excuſably in regard of the great credit 
and truſt that her Majeſty uſually repoſeth in my 
Lord-Treaſurer for matter of greateſt moment and 
weight. Secondly, for ſending down the Warrant, 


he did it not without the opinion of the Council, 


and 
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cil, che fiult is bad; and it is the worſe, becauſe 
by her ſaying, what haſte, he mignt gather what 
her intent was. Mr. Davi/on ſaith, he excuſeth it 
love to the Commonweal, which a man may 
term blind love, which is no excuſe, but it remain- 
etlr a Contempt, and a Contempt 1s a Miſpriſion; 
and yet is not every Miſpriſion a Contempt. If a 
man doa thing without a warrant, it is a Contempt; 
and ſo he concluded this to be a great offence wor thy 
the puniſhment inflicted upon him: and ſo ended. 
After him ſpake the Maſter of the Rolls, agreeing 
with the cenſures of them that ſpake before; and 


that Mr. Daviſon's great zeal made him forget his 


duty: alſo ſaying, that the point did reſt whether 
he did know it was her Majeſty's pleaſure it 
ſhould be ſtayed, which, ſaid he, appeareth by 
his own confeſſion; and therefore, in fine, he agreed 
with the former cenſures. ej 7 

Next ſpake Sir James Croft, who ſaid not very 
much, and yet ſpake ſomewhat: that he loved the 
man well, and ſo had cauſe, ſaying, that he had no 
Jack of good-will ; but yet had grievouſly offended. 
So he ſubſcribed in opinion to the former judge- 
ment. * 

After him, ſpake the Lord Lumley, who divided 
the offenee into two parts. Firſt, the neglect of 
his duty; and ſecondly, the breaking of his duty: 
ſaying further, that the Judge had told the law, 
and we muſt believe them, that it is within the 
compaſs of a Contempt. The matter, ſaid he, is 
evident: for firſt, her unwillingneſs in the Parlia- 
ment was a ſignification of her mind, which he let 
ſlip. And farther, in ſaying that ſhe was of that 


mind ſtill, ſurely you ſpake without the book, which 


was a very bold part; for you ought to have told 
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them how dutiful it was; yet, Sir, you took a worſe 
courſe, that ſuch a high matter by your perſua- 
ſions, as it ſhould ſeem, ſhould be done without 
her privity. Why, ſaid he, what an abuſe. of the 
Counſellors was this; ſurely a great abuſe ! and if 
ir were a fault againſt them, much more againſt 
her Majeſty : this is one of the higheſt offences, 
by my. trowth, (for ſo he ſware) that ever ſubject 
did againſt the Prince; and tho' you were my bro- 


ther and heir, (before God I ſpeak it) I think the 


puniſhment. too little; yet with no offence to you, 
but for the quality of your fault. But I fay, had 
2 greater fine been impoſed upon you, I would 
ealily have agreed thereunto. . 

After him ſpake my Lord Gray; who ſaid, Two 
points were ſpoken of: the firſt, touching the N 
of Scols; and the next, Mr. Daviſon's offence. For 
the firſt, ſaid he, it is largely diſcourſed : for the 


laſt, my good Lords, let me crave your farther 
examination, His offence is made the more for di- 
vers circumſtances ; the firſt circumſtance is, for 
that it was for execution of a Queen ; but what 
Queen? ſurely ſuch a Queen as practiſed moſt hor- 
rible treaſons againſt our ſovereign Queen] ſuch a 
Queen, as conſpired the overthrow of the whole 
State! yea, ſuch a Queen, that ſought the ſub- 
verſion of Chriſt's true Religion, to bring our ſouls 
headlong to the devil: ſo then, my Lords, the ta- 
king away ſuch a Queen, can no way aggravate his 
fate. The ſecond circumſtance is, his breach of ſe- 
crecy, which he excuſeth that he told it but to the 
chief Counſellors: whereas Mr. Walſingbam, my 
Lord-Admiral and Lord- Chancellor, either by ne- 


ceſſity, or commandment from her -es, did 


know it, undoubtedly, Whatſoever my Lords be- 


fore 
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and therefore no preſumption in him; and in his 
own judgement, he had ſufficient warrant ſo to do 
by the firſt delivery of it from the Queen herlelf. 
Then conſidering the troubleſome rumours that 
were then abroad, and that information came daily 
from Ireland and Wales of forces of people in arms, 
and the report ſcattered abroad that Fotberingay- 
Caſtle was broken, the priſoners gone, that London 
was fired, and her Majeſty made away, amongſt 
theſe terrors, what ſhould I do ? Did I not that 
which any honeſt man and good ſubject would do 
in ſuch a caſe? Further, it is not cuſtom in Court 
that particularities ſhould trouble her Majeſty in 
the execution of any ſuch bills: but —_ ſhe 
hath given by her Royal aſſent, warrant, authority 
and life to it, the reſt for the manner and means 
of execution is left to the Council; and for all 
other ſuch circumſtances of time, when ; of place, 
where ; of perſons, by whom ; eſpecially in this 
cauſe when her Majeſty had faid expreſsly that ſhe 
would not be troubled any more with it. Thirdly, 
for the not imparting of it to her upon her com- 


munication with him, Sc. I had it by me five or 


* fix Weeks before ſhe ſpake any thing more of it, 
* and was very unwilling to trouble her any more 
* with it, eſpecially remembring her words.” 

This was the effe& of his defence, not uttered 
continuately, as J have ſet it down, but interruptly 
to the particulars as they were objected, in much 
more forcibly large and choice terms; but I think 
that I have not left out any thing of weight. After 
this, the Commiſſioners began to ſpeak judiciouſly 


unto the matter, whoſe Speeches I will by way of 
Vo l. VII. 8 


abridgement note, where any thing was ſpoken 
different from others, and eſpecially notable; for 
moſt of them had the ſame beginning of the Scotiſb 
Queen's demerits, &c. 


The firſt that ſpake was Sir Walter Mildmay. 


He handledeloquently the great cauſes the Queen 
had to deal ſeverely with the S. Queen, and 


the importance of the Parliament thereto, and her 
Majeſty's patience in forbearing, her wiſdom in 
being willing, her natural and accuſtomable cle- 


mency in being flow ; and compared her ſlackneſs 
with Mr. Daviſon's haſte, tho* he knew her mind 
herein very well. Then he ſhewed, that ſuch things 
might not in any wiſe be extorted from Princes, 


and that perſuaſions and entreaties are the uttermoſt 


that ſubjects can offer ; for the Prince's Heart is in 
God's hand to diſpoſe of. As for the Council, it 
is known that no Prince's Counſellors are farther 
made privy to any thing, than that it pleaſeth the 
Prince, and oftentimes that is imparted to one 
that is concealed from another with great cauſe ; 
and therefore you ſhould not preſume farther than 
you had expreſs leave, much leſs to have been an 


encouragement to the reſt to proceed therein upon 


your own opinion, howſoever your defire was for 
the end good and honeſt, eſpecially ſeeing there hath 
not been the like example. So he concluded, that 
the puniſhment ſhould not be in regard to the man's 
ability, but to the quantity of the Crime committed, 


(by his judgement) ten thouſand marks, and im- 


priſonment during her Majeſty's pleaſure, To 


which all after agreed. 
| E 2 Sir 
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fore me have thought ; his anſwer in this behalf 
doth ſatisfy me, ſol am reſolved. For the third 
point, ſhe ask ing, What haſte? and he afterwards 
to ſend it down without her privity, here, even 
here, is the full proof of the Contempt; here is 
that, that cauſes the offence, which he ſeemeth to 


acknowledge, yet with two conſiderations : the firſt, 


the ſeditious tumults within the Realm ; the next, 
advertiſements from Ireland, and beyond the ſeas. 
Now, my Lords, muſt not theſe conſiderations move 
him rather to put himſelf in her Majeſty's mercy by 
dealing without her commandment, than commit 
her Majeſty to the mercy of her foes by obeying 


her? for had that other thing happen'd (which God 
forbid) that her Majeſty ſhould have miſcarried, 


and then this Warrant ſigned and ſealed had been 
found in Mr. Daviſon's hands, wanting nothing but 
execution, . ſhould we not then have judged him a 
traytor? ſhould we not have torn and rent him 


aſunder? Surely, my Lords, I ſhould then have 
thought him more worthy of ten thouſands deaths, 


than now of the leaſt puniſhment that, may be in- 
flicted upon him; for each of us in preſervation of 
our Country ought to loſe our lands, our livings, 
and ſacrifice our bodies: howbeit, I excuſe not his 
offence, neither do I agree it as a Contempt, and I 
agree with the ec and yet I think his 
fault proceeded from a very good zeal he bore unto 
his Country: and I pray God, that that peculiar 
ornament of pity and compaſſion wherewith her 
Majeſty is ſingular, may be ſo extended towards 


him, that all good ſubjects, by his example, may 


neglect their own private hindrance or diſgrace in 
reſpect of the furtherance of the Weal publick. 


30 ElIIZ. 

After him ſpake the Earl of Lincoln, who, for 
his opinion, thought it was but negligently done, 
and not contemptuouſly ; but had it been done in 
contempt, he would have then thought Fine and 
Impriſonment no ſufficient puniſhment for an Of- 


tence of that quality; yet the Offence being as it 
IS, for company, ſaid he, I agree to the Fine: but 


in mine opinion it is too much, ſaving that I know 


her Majeſty is merciful : and for the reſt, I agree 
with my Lord Gray. ray 
The Earl of Cumberland repeated the caſe, nei- 
ther aggravating nor denying the offence ; but 
briefly concluded, he agreed in opinion with Sir 
Walter Mildmay. nuvi ei. ve 
And the Earl of Worceſter ſaid nothing, ſaving 
that he was of the ſame mind with Mr. Chancellor, 
that ſpake firſt, | * 
After him ſpake the Archbiſhop of 797k, ſpeak- 
ing, as he was, like a Biſhop, rather than a Judge 
to decide a matter which did concern the State; for 
he inveighed againſt Mr. Daviſon's offence by places 
of Scripture : Obedience, ſaid he, is the only vir- 
tue, and Diſobedience the contrary ; and God re- 
quireth nothing elſe but obedience. St. Paul faith, 
Let every ſoul be ſubject unto the higher Powers, &c. 
And when Fo/hua was appointed Ruler over 1/rae!, 
the people ſaid, They would obey him in all things. 


If then they ought to obey a Prince in all things, 


much more in thoſe things which be good. I am 
ſorry, faid he, for Mr. Daviſon, for he did it nei- 
ther wittingly, nor willingly, as I think certainly, 
but of a good mind to cut off our common enemy : 
that it was a good deed, muſt needs be confeſſed; 
but that it was not well done, muſt needs be granted. 

To 


2. Sir Roger Manhode, Lord Chief-Baron ; 

The ſecond, ſhewed at large the Scotiſʒ Queen's 
perpetual evil mind to our Queen, to bereave 
her of her Crown in her life-time, as her uſurping 
the Arms and Stile of Exgland in poſſeſſion, when 
ſhe was firſt (out of the ſhell) married into France, 
her diſſembling of it in her Widowhood, by ine 
the fault upon her late husband, and yet then ſeeking 
to be proclaimed Heir apparent in the life of her 
eldeſt ſiſter, (for ſne never called her dear ſiſter) 


which was a dangerous ſtep to her purpoſe. After, 


in her ſecond marriage, her bloodineſs in conſenting 


to her husband's murder, and upon that, flight and 


deprivation; her protection here by our Queen not 
only in life, but in honour; yet her aſſenting to the 
purpoſes of the Duke of Norfolt; and yet after that, 
tho then our Queen would not ſuffer her for that to 
be touched, nor any way diſabled, as many would 
have had her, not only agreeing to traitorous plots, 
but alſo complotting with them, and therein 
going beyond them all, ſo as we could never be 
in quiet, but we had a Somervile, and then an 
Alden, then a Throkmorton, then a Parry, and 
now lately Abington and Babington; her Majeſty 
at length was forced to uſe a little ſeverity with 
her accuſtomed mercy, and one ounce of one 
with ten of the other. For even in this pro- 
ceeding againſt her, ſhe might have been by 
the Statute of Edward HI. by a Jury of Eſquires 
and Gentlemen, attainted and burned, and her 


blood corrupt; yet her Majeſty did chuſe by a 


new order to deal more honourably with her. 
Then he came to this fact of Mr. Davijon's, 
which he amplified by the conſideration of her 


Majeſty's mind in all this, proceeding as the o- 
ther did before: the thing he took to be Miſprifion 
and Contempt in our Law, puniſhable by Fine and 
Impriſonment ; and he ſaid, that Miſpriſion and 
Contempr is to do any thing contrary to, or beſides 
the Prince's commandment in point of Juſtice, not 
in other things; as Juſtices of Weſtminſter to ſit out 
of Term, to raze Indictments or Records; and ſo 
he gave other examples, as in the Miniſters of the 
Law, viz. Sheriffs to execute their offices, to return 
Knights to the Parliament without their Oaths. So 
this thing then being ſo high a point of Juſtice, 
was not in any reſpect to be done otherwiſe than her 
Majeſty's expreſs commandment would bear, eſpe- 
cally not with ſuch haſte, when ſhe expreſsly de- 
clared her mind to the contrary ; wherein Mr. Da- 
viſon may ſeem by this haſte, if her Majeſty had any 
other purpoſe to have prevented her, and God might 
otherwiſe have turned her mind; for it is not ſtrange 
to hear of mutation in her Majeſty in reſpect of this, 
as in the execution of the Duke of Norfolk, day and 
day was appointed, and often her Majeſty declared 
her unwillingneſs and lothfulneſs to have put him to 
death, if otherwiſe the law might have been ſatisfy'd. 
The commandment to impart it to Sir Francis Mal- 
ſingham in eſpeciality, was an excluding the reſt in 
generality z and farther, what he told my Lord-Trea- 
ſurer could not be gathered of her Majeſty's words, 
but rather the contrary ; and the inſtrument was not 


. ſo peremptory and irrevocable as he took it, nor a 


ſufficient Warrant for any kind of proceeding againſt 
the S. Queen, neither for the aſſociates, nor for any 
other: for the laſt Statute, beſides the condition and 
proclamation, doth require the Queen's direction, 


and 
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To reveal ſecrets was bad: for her Majeſty imparts 
not each part of her counſel to every Counſellor ; 
ſo then his offence was a diſobedience, and a 
great fault. He alledgeth in excuſe, I think, a 
good intention, but that excuſeth not the fault: 
for obedientia eſt melior quam ſacriſicium. And St. 
Paul ſaith, Non facimus malum ut inae veniat bonum. 
Therefore, ſaid he, the offence was great, too dan- 
gerous; for in ſuch a caſe, one would be twice ad- 
viſed, if he were either honeſt or wiſe. Laſt of all, 
he concluded he agreed with the puniſhment aſſeſſed, 
o ended his ſermon. 
— ſpake the Archbiſhop of Canterbury, That 
the matter had been opened; firſt, concerning the 
doings of the Scotifſh Queen, whom he thought, 


living and dead, was ordained to diſturb and trouble 


e State of England. Then concerning Mr. Davi- 
favs offence, Albeit, ſaid he, that which is done 
could be wiſh'd to be otherwiſe done, yet none [I 
hope could wiſh it undone 3 wharſoever he did, in 
my opinion, ſaid he, he did it in the ſuperabundant 
zeal of Religion, unto her Majeſty and love to the 


Commonwealth. Theſe be great arguments, faid 


he, and yet no excuſe : for modus non fatium efficit 
culpam ; altho* the act were good, yet can I not ex- 
cuſe him in the circumſtance : howbeit, ſaid he, the 
mercy in the Prince in deferring it, was ſevere; for 
there is a ſevere mercy, as well as a merciful 


ſeverity : for it is written, He fl-w Og the King of 


Baſan, for his mercy endureth for ever. Yet, ſaid he, 
mercy in a Prince is not to be reſtrained; and 
therefore becauſe the example may be dangerous 
hereafter, that Counſellors may preſume to do 


— —_ ——  — — — 
— 


ſor Miſpriſion and Contempt. 
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without the commandment of the Prince, which is 
a miſchief more intolerable than an inconvenieney; 
therefore I agree to that puniſhment which is before 
agreed, 

Laſt of all ſpake Wray, Chief Juſtice, who 
ſhewed the Cauſe, and ſaid farther, That to every 
Contempt a commandment was not neceſſary, which 
in my opinion was needful to be proved; for, ſaid 
he, the Biſhop of Wincheſter came to the Parlia- 
ment, and afterwards departed without licence, and 
therefore had a grievous Fine ſet upon him. My 
ſelf, ſaid he, am A Juſtice of the King's Bench; 
in the Term we hear of matters of Treaſon, by 
the reaſon of our office; and out of the Term, by 
Commiſſion of Oyer and Terminer aſſociate with 
others: if, ſaid he, a Commiſſion ſhould be di- 
rected unto me and others of Oyer and Ter miner for 
a matter of Treaſon, and we ſhould arraign the 
Perſon, and adjudge him to die, yet would I not 
put him to execution ; and yet the Commiſſion is 
to hear and determine. Surely, I think you meant 
well, and it was bonum, but not bene. Finally, he 
agreed the puniſhment ſhould be as it was firſt of 
all aſſeſſed. But farther, ſaid he, I muſt tell you, 
that forſomuch as the fault is yours, it declares her 
Majeſty's ſincerity, and not privity in this action, 
and that ſhe is offended does eien! Farther, my 
Lords, I muſt ſignify unto you from her Majeſty, 
that foraſmuch as the Lords of the Council were 
abuſed by Mr. 9 — relation, in telling them 
ſhe was pleaſed, and that which they did was for 
her ſafery, upon his wrong information, the Lords 
be ſorrowful becauſe they were abuſed by him; 


there- 


bY 


and that muſt be either general, that all men may 
do it, which is not here granted; or particular, 
who, or by what means: neither is there here any 
ſuch, eſpecially her Majeſty having no knowledge 
of the thing 4 Further, ſne was the Queen's 
priſoner, and therefore no man might — to 
take her away, or deliver her without ſpecial pri- 
vity from the Queen: and laſtly, he ſnewed, that 
the good intent was no warrant to tranſgreſs duty; 
whereof he put a caſe or two, as where Judgement 
of death is given againſt one, and the Sheriff, for 
that he is a notorious thief or traytor, will hang him 
preſently, before the Juſtice depart out of Town. 


3. Lord Anderſon. 

He noted a difference in law between Miſpriſion 
and Contempt, that one was larger than the other, 
and both in point of Juſtice, and might be when 
the Warrant of a Juſtice, or a Commiſſioner's Let- 
ter in ſuch matters is not directly and ſtraitly ob- 
ſerved; and urged, that 1 ſhould be ſe- 


cret, and that it was his duty to have an expreſs 
commandment. b 


4. Sir Gilbert Gerrard, Maſter of the Rolls. 


He handled the ſame matters that before is ſpoken 
by others, but ſom:what otherwiſe. 


| 5. Sir James A-Croft. 
He ſhewed his mind indifferently, with proteſta- 
tions of his good-will and good-opinion of the man; 
that it was a rare example, and committed, as he 


thought, for want of experience more than for want 
of duty. 


Vol. VII, 


6. Lord Lumley. 

He was ſomewhat ſharp. Such Commiſſions of 
execution are ſent to Sheriffs; you, no Sheriff, 
ought to be very particular for ſuch great perſona- 
ges; you had no more commiſſion than I, Sc. and 
of likelihood you have hereby prevented other good 
purpoſes, which God might have put into her Ma- 
jeſty's mind, and herein you have ſeduced ſo many 
grave Counſellors, &c. If you were my brother, 
I would think ten times ſo much to be little 


enough, Cc. 
7. Lord Gray. 

He propoſed very vehemently the great exigence 
the good Gentleman was in at that time: My good 
Lords conſider, quoth he, and call to mind in what 
caſe we were daily, there came advertiſement of - 
forces come and arrived in Ireland, in Wales, ad- 
vertiſements from abroad, from our Provinces at 
home, even within fifteen miles of this City, of 


riſing, firing, breaking up holders, yea of the de- 


ſtruction of her Majeſty's Royal Perſon : if other- 
wiſe than well had come to her Majeſty's Royal 
Perſon, which of us would not have run to him, 
and torn him with our hands? My Lords, why 
ſhould Daviſon be more zealous and forward for his 
Prince than we? After he reply*d to that of my 
Lord Chief Baron, that the telling of Sir Francis 
Walſingham did not exclude the reſt, as he proved, 
but rather imply*d and preſuppoſed that the reſt 
ſhould know it: for without this eſpecial informa- 
tion, he being ſick in his houſe, and fo abſent from 


the Court, could not in any due time have know- 


ledge of it. After he agreed to the puniſhment, 
but wiſh'd that her 3 ſhould have compaſſion 
2 


on 


4 a 4. The Arraigument of Mr. Daviſon. 


kchereſore her Majeſty imputeth no fault to any of 


the Counſellors, but only to him; and the reſt ſhe 
doth diſburden of all blame. | 
This ſaid ; Mr. Daviſon craved leave to demand 
one queſtion, and make one petition. B 
For your queſtion, ſaid Wraye, I think it was 
never the order in this Court, after the matter is 
heard judicially, to anſwer any queſtion, (which Sir 


Malter Mildmay affirmed ;) but for your petition 


you may ſpeak. 
Truly, my Lords, faid Daviſon, my queſtion 
ſhall be ſuch as in your own conſcience ſhall ſeem 


reaſonable. 
Whereat they neither gave him leave, nor deny'd 


him. 


ſigned and ſealed, and left with me, and wanting 


nothing but execution, it ſhould have fortuned her 


Whereupon Daviſon ſaid, If this Warrant being 


30 Eliz. 


Majeſty ſhould have miſcarried, whether then—— 
Nay, ſaid Wray? and Mildmay, now you enter 
into that which is diſcuſſed already: yea, faid 
e ft that queſtion was moved by my Lord 

ray. | | 

Well then, ſaid Daviſon, I will not ſeek for pre- 
ſent enlargement of my liberty, nor releaſe of my 
impriſonment, altho* my body be not well able to 
endure it. Only let your Honours clear me, I be- 
ſeech you, of all blemiſh of diſhoneſty, and be 
Mediators for me, that remain not in her Majeſty's 
disfavour and diſgrace: for I proteſt I ſhall be con- 
rented with any condition and ſtate of life whatſo- 
ever, if I may have her Majeſty's favour. 


Whereunto the Lords univerſally anſwered, he 
ſpake like a good ſubject. And ſo the Court 
aroſe *. 

\ 


— 


on him to encourage others that were zealous to de- 


| ſerve well of her and the State, and ſo he ended. 


Vulgique ſecutum ultima murmur erat, | 

8. Earlof Lincoln ſaid little to the purpoſe. 

9. Earl of Cumberland was very ſhort. 

10. Earl of Worceſter was ſhort, and as before. 
11. Archbiſhop of York diſcourſed theologically 
of the neceſſity and worthineſs of the virtue of 
Obedience, even ſtrictly to Princes in all things; 
and that non faciendum malum ut inde eveniat bonum, 
adding the difference between bonum and bene, (as 


before my Lord Chief. Juſtice of juſtum and juſte, 
which I forgot afore to relate) and good intents do 


not make the fact excuſable, and that he ought to 
have a direct, expreſs, and iterated command; 


whereto he cited a Rule out of Civil-Law, (wherein 


he ſaid, he was ſo ſound and converſant) to this pur- 

ſe, If the Prince commanded aliquid magnum de- 
libera, tenta ſi perſiſtat, & habe ſecundum juſſionem : 
he concluded, he did agree to the puniſhment, but 


was ſorry that Mr. Daviſon, of whom he had heard 


ſo well, ſhould fall into this cauſe, he could not help 
itz a wiſer man might have been led with zeal, 
and none of us would have it undone. 

12. Archbiſhop of Canterbury, having ſaid firſt 
ſomewhat of her who troubled us all both alive and 
dead, and theologically of miſericordia puniens, as 
out of the P/alm, where God plagueth the enemy 
of his Church, for his mercy endureth for ever; for 
this preſent matter, he ſaid, non factum ſed modus 
was in queſtion, a thing done, as he thought, un- 
feignedly of zeal, and that which might have been 
better done in conſideration of her Majeſty's pur- 
poſe to forbear her death, which could not be un- 
known to Mr. Daviſon ; for ſuch things are by no 
means to be wreſted from Princes, God will extra- 


ordinarily move their hearts, and when it ſhall be 
moſt for his glory. This example, he ſaid, might 
be dangerous and inconvenient hereafter; and there- 
fore he concluded it rather a miſchief than an incon- 
venience, and ſo agreed to the puniſhment. 

13. Wraye, Lord Chief. Juſtice. He, as Chief, 
concluded the matter, and pronounced Judgement 
judicially upon the grounds alledged before of o- 
thers, which he enforced, Sc. And after, as from 
her Majeſty, ſpake ſomewhat to juſtify her pro- 
ceedings in all theſe matters, and to declare that ſhe 
did not for this impute any faulr to her Council, for 
that they were miſled by this man's undue ſuggeſtions. 

Mr. Daviſon ſubmitted himſelf to the Judgement 
of the Queen's mercy, and requeſted that he might 
propoſe a queſtion, which he took upon his credic 
to be ſuch as they would not diſlike, and therefore 
he had leave and a requeſt. His queſtion was, If 
this being in my hands, her Majeſty had miſcarried, 
what ſhould have become of me? To this, Sir 
Walter Mildmay and my Lord Chief-Baron an- 


ſwered, that my Lord Gray had moved it already. 


His requeſt was not for mitigation of his fine, nor 
for enlargement of priſon, altho' he could never in 
all his life worſe bear it than now; much leſs for 
his former eſtate: but only that he might, with her 
Majeſty's favour, enjoy any condition whatſoever, 
requeſting them to be interceſſors for this. Nothing 
to this was ſaid, but they aroſe and departed. * 


© Theſe I am ſure are the principal matters by any 
* of them uttered, ſo far as by myſelf, or by my 
© conference I could recall to mind.? 


Ex Autographs Gulielmi Nutti, gui oculatus 
teſtis adfuit. | 


* Daviſon thus excuſed him ſelf in an apologetical diſcourſe of his to Nalſingham: The Queen, ſays he, after the departure of the 


French and Scotiſh Ambaſſadors, of her own motion, commanded me to deliver her the Warrant tor executing the ſentence againſt 
the Queen of Scots. When I had delivered it, ſhe ſigned it readily with her own hand; when ſhe had ſo done, ſhe commanded it 
to be ſealed with the Great-Seal of England; and in jeſting manner ſaid, Go tell all this to Wal/mgham, who is now ſick, altho' I 
fear he will die for forrow when he hears it. She added alſo the reaſons of her deferring it fo long, namely, leſt ſhe might ſeem to 
have been violently or maliciouſly drawn thereto ; whereas in the mean time ſhe was not ignorant how neceſſary it was: moreover, 
ſhe blamed Pawler and Drury, that they had not eaſed her of this care, and wiſhed that Valſing ham would feel their pulſes touching 
this matter. The next day after it was under the Great- Seal, ſhe commanded me by Killegrew, that it ſhould not be done: and when 
1 had informed her that it was done already, ſhe found fault with fuch great haſte; telling me, that in the judgement of ſome wiſc 


men, another courſe might be taken. I anſwered, that that courſe was always beſt and ſafeſt which was moſt juſt. But fearing leſt ſie 


would lay the fault upon me, (as ſhe had laid the putting of the Duke of Norfolk to death, upon the Lord Burleigh) I acquainted Hatton 
with the whole matter, proteſting that I would not plunge myſelf any deeper in fo great a buſineſs. He preſently imparted it ro the 
Lord Burleigh, and the Lord Burleigh to the reſt of the Council, who all conſented to have the execution haſten'd, and every one 
of them vowed to bear an equal ſhare in the blame, and ſent Beale away with the Warrant and Letters. The third day after, when by 
a dream which fhe told of the Queen of Scots death, I perceiv'd that ſhe waver'd in her reſolution, I ask'd her, whether ſhe kad 
changed her mind? ſhe anſwered, No: but another courſe, ſaid ſhe, might have been deviſed. And withal ſhe ask'd me, whether [ 
had received any anſwer from Pawlet ? whoſe Letter when I had ſhewed her, wherein he flatly refuſed to undertake that which 
ſtood not with honour and juſtice; ſhe waxing angry, accuſed him and others (who had bound themſelves by the Aſſociation) of 

| perjury 
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f reach of their vow, as thoſe that had promiſed great matters for their Prince's ſafety, but would perform nothing 5 
perry nn, Did ſhe, who will do it for my Prod Bur I ewe her how diſhonourable and unjuſt a thing this would be; Is 
withal into how great danger ſhe would bring Pawlet and Drury by it: for if ſhe approved the fact, ſhe would draw upon her ſelf both 
danger and diſhonour, not without cenſure of injuſtice; and it ſhe diſallowed it, ſhe would utterly undo men of great deſert, and their 
whole poſterity. And afterwards ſhe gave mea light check the ſame day that the Queen of Scots was executed, becauſe ſhe was not 
yet put ro death. Camden's Elix. in Kennet's Hiſt. of England, vol. Il. p. 538. 

Freebairn in his Life of Mary Queen of Scots, p. 269. lays, Queen Elizabeth ſent orders to Pawlet, on whoſe obedience ſhe could 
reckon with certainty, for committing of any act of barbarity to make away with his priſoner, rhe Queen of Scots ; and p. 270, 
271, and 272, inſerts a letter from Walſmgham and Daviſon (her two Secretaries,) to Sir Amias Pawlet, with his anſwer, which 
were found among Sir Amias Pawlet's Papers; a copy .of which tranſcribed from the originals was fent to Dr. Mackenzie, by Mr. 
John Urry of Chriſt's Church-College, Oxford. 

The LETTE R wrote to Sir Amias Pawlet and Sir Drew Drury. 

6 FTER our hearty commendations, we find by a ſpeech lately made by her Majeſty, That ſhe doth note in you, both a lack of 
0 that care and zeal for her ſervice, that ſhe looketh for at your hands, in that you have not in all this time (of your ſelves, with- 
* out other provocation) found out ſome way to ſhorter the life of the Scots Queen, conſidering the great peril ſhe is hourly ſub- 
* ject to, ſo long as the faid Queen ſhould live; wherein, beſides a kind of lack of love towards her, the wonders greatly that you 
have not that care of your own particular ſafeties, or rather the preſervation of Religion, and the publick good ard proſperity 
of your Countries, that reaſon and policy commandeth ; eſpecially, having ſo good a warrant and ground for the ſatisfaction of 
« your conſciences toward God, and the diſcharge of your credit and reputation towards the world, as the oath of aſſociation, 
« which you both have ſo ſolemnly taken and vowed; eſpecially the matter wherewith ſhe ſtandeth charged, being ſo clearly and 
« manifeſtly proved againſt her: and therefore ſhe taketh it moſt unkindly, that men profeſſing that Love towards her that you 
do, ſhould in a kind of fort, for lack of the diſcharge of your duties, caſt the burden upon her, knowing, as you do, her indiſ- 
« poſirion to ſhed blood; eſpecially, of one of that ſex and quality, and fo near to her in blood as the faid Queen is. Theſe reſpects, 
« we find, do greatly trouble her Majeſty; who, we aſſure you, hath ſundry times proteſted, that if the regard of the danger of 
her good Subjects, and taithful ſervants, did not more move her than her own peril, ſhe would never be drawn to aſſent to the 
« ſhedding of her blood. We thought it meet to acquaint you, with theſe ſpeeshes lately paſs d from her Majeſty, referring the 
ſame to your good judgments; And ſo we commit you to the protection of the Almighty. 


Jour moſt aſſured Friends, 


London, Februar 
on * Fra. Walfingham, Will. Daviſon. 


he I ſt. 1586. | 
CO OY Direfted thee, 


To the Right Honourable Sir Amias Pawlet Knight, one of her Majeſty's Privy-Council. 


This Letter was receiv'd at Fotheringay, the 2d of February, at five in the afternoon; and in another Letter from Mr; Daviſon, of 
the 1ſt of February, to Sir Amias, he ſays, I pray you, let both this and the inclos'd be committed to the fire, which meaſure ſhall be 
likewiſe met to your anſwer, after it hath been communicated to her Majeſly, for her ſatisfaction. And in a Poſtſcript of another Let- 
ier from Mr. Daviſon to him, dated the 3d of February, 1586, he ſays, I intreated you in my laſt Letters to burn both the Letters 
ſent you for the arguments ſake, which by your anſwer to Mr. Secretary (which I have ſeen) appeareth not to be done; 1 pray you let 
me intreat to make Hereticks of the one and the other, as I mean to 11 yours after her Majeſly hath ſeen it. And in the end of the 
Poſtſcript, I pray you let me know what you have done with my Letters, becauſe they are not to be kept, that I may ſatisfy her Majeſly 
therein; who might otherwiſe take = thereat, and if you intreat this Poſiſcript in the ſame kind, I ſhall not care a whit. But it 


ſeems none of tnem obſerv'd this; for amongſt the ſame papers, is the following Letter to Sir Francis Walſingham., 


2 | 
E. OUR Letters of yeſterday coming to my hands this preſent day, at 5 p. m. I would not fail, according to uu direction, 
5 


5 to return my anſwer with all poſſible ſpeed; which I ſhall deliver unto you with great grief and bitterne 
that I am ſo unhappy, as living to ſee this unhappy day, in which I am requir'd by direction from my moſt gracious Sovereign, 


of mind, in 


to do an at, which God and the law forbidderh. My goods and life are at her Majeſty's diſpoſition, and I am ready to loſe 
the next morrow, if it ſhall pleaſe her; acknowledging, that I do hold them as of her meer and moſt gracious favour, and do 
not deſign to enjoy them, but with her Highneſs's good liking : but God forbid I ſhould make ſo foul a ſhipwreck of my con- 
« ſcience, or leave 5 great a blot to my poor poſterity, and ſhed blood without law or warrant; truſting, that her Majeſty, of 
her accuſtom'd clemency, and the rather by your good mediation, will rake this my anſwer in good part, as proceeding from 
one who never will be inferior to any chriſtian Subject, living in honour, love and obedience towards bis Sovereign; and thus I 
* commir you to the mercy of the Almighty. 


From Fotheringay, the 2d of Your moſt aſſured poor Friend, 


February, 1586. | A. PawLert. 
P. S. Your Letters coming in the plural number, ſeem to be meant to Sir Drew Drury, as to my ſelf; and yet 
becauſe he is not named in them, neither the Letter directed unto him; he forbeareth to make any parti- 

cular anſwer, but ſubſcribeth in heart to my opinion. ; D. Drury. 
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V. The Arraignment of Sir RicHARD KNICGHTITIY, and 


others, in the ſtar- Chamber, for maintaining ſeditious 
Perſons, Books and Libels; Feb. 13, 1588. 31 Eliz*. 


WJ N Friday the 13th of February, were 
brought as priſoners to the Bar before 
the Lords in the High-Court of Star- 


— Hlales, Mr. Wickftone and his wife, 
whoſe offences hereafter follow. And firſt, Mr. At- 
torney-General Popham began, That the proſperous 


and happy ſtate of her Majeſty was not unknown 


unto them all that were preſent, and ſo dilated 
thereon, Ec. until two enemies had choſen to diſturb 
this quietneſs, viz. the Papiſts abroad, who by fo- 
reign arms, c. and the ſeditious Sectaries at home, 


* Copied from a MS. in Caius College, Cambridge, Claſs A. 


Chamber, Sir Richard Knighily, Mr. 


whereof there are leud people; next the Browniſts, 


and their Fellows: but juſtice had been done on 


theſe men, and the law executed. But there is ano- 
ther ſort of ſectary, that are of no ſettled ſtate, but 
ſeek to transform and ſubvert all. Theſe men would 
have --- -- - Government in every ſeveral Con- 
gregation, ſeverally in each Province, in every 
Dioceſs, yea, in every Pariſh; whereupon would 
enſue more miſchief than any man by tongue can 
utter : they themſelves cannot agree among them- 
ſelves, bur are full of envy and emulation; for what 
greater emulation, than to fall to contention, and 

from 
1090, 8. p. 206. 


Lond 
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from contention, to proceed to violence? But they 


ſtay not here, nor contented with railing againſt 
the Church and the State thereof, but proceed to 
Court and the Common-Weal, that all things 


might contribute to preſerve unity among the Bre- 
thren; no law, no order left, all propriety of things 


taken away and confounded. 


But of what ſort of People theſe Sectaries? of the 
very vileſt and baſeſt ſort, and theſe muſt make 
confuſion of all State, and ſo advance themſelves in 
their Congregations, this their courſe and this their 
purpoſe ; ſo the heel ſhould govern the head, and 
not the head the heel, if theſe men be allowed. Her 
Majeſty, in her great wiſdom duly conſidered the 
great danger of theſe inconveniences, took order 


that no pamphlets or treatiſes ſhould be put in 


print, but ſuch as ſhould be firſt ſeen and allowed; 
and farther, leſt that were not ſufficient, ſhe ordain- 
ed that no printing ſhould be uſed any where but in 


London, Oxford and Cambridge. Notwithſtanding, 


all this ſerved not, but they would print in corners, 
and ſpread abroad things imprinted ; wherefore her 
Majeſty ſet forth a Proclamation in Anno 25. that 


all Browniſts books, and ſuch other ſeditious books 


ſhould be ſuppreſſed and burnt. Afterwards, when 
their new ſeditions and infamous libels were ſpread 
abroad ; her Majeſty in February laſt ſet forth ano- 
ther Proclamation, that all her Subjects might take 
warning : but becauſe no reformation is had, ſhe 
now holds it neceſſary to proceed in juſtice: And 
therefore theſe men, now priſoners at the Bar, but 
anſwer to their offences, and receive according to 
their demerits: and firſt for their faults. Sir Richard 
Knightly being a great man in his Country, a De- 
puty-Lieutenant, who had the government thereof, 
a ſeditious and leud rebel came unto him to have 
place and entertainment with him, and there Sir 
Richard received him to print : Sir Richard doth 
confeſs that Penry told him he would ſet forth ſuch 
a like book as he had before-time ſet forth for the 
Government of Wales. That book contains ſedition 
and ſlander moſt opprobrious ; and yet Sir Richard 
was contented ſuch a like book ſhould be printed. 
But farther, Sir Richard ſent his man a ring for 
a token to receive the preſs into his houſe, who did 
ſo, and there they printed the Epitome, Walgrave 
himſelf being the printer; this is a moſt ſeditious 
and libellous pamphlet, fit for a vice in a play, 


and no other: but then the Parſon of the Pariſh 


having found out the printing, told Sir Richard 
that it was very dangerous; whereupon Sir Richard 
cauſed him to take it down, but neither diſliked 
nor diſcovered it, but kept it ſecret, and read the 
books himſelf. Again, when it was told him that 
his houſe would be ſearched for the preſs, he ſaid 
he would courſe them that would come to ſearch his 
houſe ; beſide, at his recommendation Walgrave 
was commended unto Mr. Hales, and there had en- 
tertainment, and there The Supplication to the Par- 
liament was printed by Walgrave, and publiſhed by 
Newman, Sir Richard's man: and another book, 
viz. Have you any Work for the Cooper * was there 


printed likewiſe. Therein the Sectaries themſelves 


confeſs, that inconvenience would enſue of this Go- 
vernment which they ſo fought to eſtabliſh ;, but 
yet it muſt be brought in, becauſe they were ſo de- 
termined. And from Mr. Hale;'s houſe in Coventry, 
theſe books and this preſs muſt be conveyed to 
Mr. Wick/tone's, where Martyn ſenior, and Martyn 


junior were both printed; wherein theſe libellers ſay, 
that all laws that any way impugn this doctrine of 
I 


denied to have any familiarity to his knowledge 


theirs are not to be obey'd in any cauſe: then if this 


be ſuffer'd, confuſion and diſorder muſt needs enſue. 
But farther, in theſe books they affirm that the time 
doth offer them a great opportunity, as though all 
things would be ſuffered in this ſo troubleſome a 
time, rather than they ſhould any way be diſ- 
quieted. And for Mr. Y/ickſten', albeit he knew 
the preſs was in his houſe, yet he kept it ſecret, 
and would never diſcover it, but came many times, 
and did viſit there at the preſs; and his wife, by 
whoſe procurement and perſuaſions with her hus- 
band, they were firſt received into his houſe, did 
often relieve them with meat and drink, and gave 
them money 1n their purſes. This is the ſubſtance 
and ſum of their offence, which if they will deny, 
unconteſtable and manifeſt proofs ſhall be pro- 
duced againſt them. And fo he concluded. 
Hereupon Sir Richard Knightly began to anſwer, 
and moſt humbly beſought theirLordſhips to conſider 
of his ſimple wit, and weak capacity, not able to 
ſpeak in ſuch a place, and before ſo honourable an 
aſſembly: and ſaid, that theſe miſhaps which were 
now ſo aggravated againſt them, were a puniſh- 
ment impoſed by God, to put him in mind of 
other his grievous crimes committed againſt the 
Majeſty of the moſt Higheſt. He affirmed conſtant- 
ly that he was no Sectary, but of that religion, 
that ſelf- ſame religion, which he hoped all they 
which were then preſent were of, and ſo he truſted 
were all other her Majeſty's loving Subjects. And 
if he ſhould ſpeak any thing amiſs, he deſired them 
not to impute it to his ill diſpoſition, but to his 
wants, which were many, and the more, by reaſon 
of his late impriſonment: and ſaid, he was right 
glad that their Honours were ordained by God, 
and appointed by her Majefty to be his Judges, 
at whoſe hands he was ſure to receive nothing but 
juſtice: wherefore he beſought them to be an in- 
terceſſor and mediator to her Majeſty in his behalf, 
againſt whom, for any offence committed, or 
againſt the State, to his knowledge he was as clear 
as any preſent, and as good a Subject as ever came 
to that Bar, He utterly diſclaimed the books, and 


with thoſe that were the writers of them; and 
ſhew'd that the preſs was brought into his houſe 
upon this reaſon : There was a book, that before- 
time was printed in Oxford, which to his know- 
ledge was never call'd in; this book was written 
by one Mr. Penry, who requeſted Sir Richard that 
this book might be printed again in his houſe, and 
in reſpect of the want of learning, which he knew 
to be in the Miniſtry, he did the rather incline an 
ear unto. For although he muſt needs confeſs there 
were in the Miniſtry ſome good, yet to his think- 
ing, for one good, there were forty bad, yea, ſo 
bad, as he thought them not worthy to ſweep the 
Church ; and therefore his zeal for the furtherance 
of God's glory cauſed him to allow of this book. 
This, as he ſaid, was about &. Fames-tide was twelve- 
month, and he had heard nothing thereof again 
until All- Hallo -Jide following; and ſaid, that the 
preſs was never in his own houſe, but in a houſe at 
the farther end of the town. And he ſaid, that at 
Chriſtmas following Walgrave came to him and de- 
ſired the preſs, and ſaid that Mr. Cartwright had 
wrote a book againſt the Jeſuits, which he hoped 
to print. This is the truth, ſaith he. 

He wrote to Mr. Halzs to defend a houſe for a 
poor man: all this was done before the Proclama- 
tion, ſince which time he never meddled therein, as 


he 


= 


1588. for maintaining Seditious Perſons, Fc. 31 


id; for my Lord Chancellor moſt honourably 
5 8 to look unto that, which he hath 
accompliſhed like a good Subject to her Majeſty, to 
whom he confeſſeth himſelf moſt bounden, as he 
thinketh all the world is beſide; and now hath 
learned of David, not ſo much as to touch the 
hem of the Lord's Anointed. He hopeth her Maje- 
ſty will likewiſe forgive him, as ſhe hath forgiven 
greater offences: And beſought them all to be good 
unto him, and he for his part would ſay with Moſes 
and Paul, that he would rather deſire to be wiped 
out of the book of life, than not perform his duty to 
her Majeſty. And ſo he concluded. 

Mr. Hales began, That albeit it were a great 
grief unto him to be convented before their Lord- 
ſhips, yet in this he joyed that they were his Judges, 
that were the Governors and Judges of the Land, 
which could and would do him nothing elſe but 


- juſtice 3 he confeſſed the bleſſing of God to be ex- 


ceeding great unto the Commonwealth for placing 
her Majeſty over the ſame, by whoſe means we 
enjoy that peace which other nations want, and 
we happy that live under her: he diſclaimed the 
books ; but he had great reaſon as he thought to 


gratify Sir Richard Knightly in any thing, to whom 


he owed much reverence, as him that had married 
his Aunt. Sir Richard deſired him to lend his 
houſe for a poor man, to the which he conde- 
ſcended ; but he knew not the man, nor his intent : 
he met with Penry in Coventry, at a Sermon, who 
deſired him to direct him to his houſe, there he had 
The Supplication to the Parliament that was printed 
at Oxford; he told him he would print Mr. Cart- 
wright's book againſt the Romiſh Teſtament : he was 
privy. that there was a preſs there, but nothing elle. 
Ir was an eaſy matter for a wiſer man than him- 
ſelf to be thus- overtaken, Penry himſelf was not 
indicted nor impeached, And he hoped, if a man 
ignorantly did receive a Traitor or Jeſuit, that it 
was not treaſon, unleſs himſelf knew of it. 

Altorney. You acknowledge you had a book of 
him? wo | 

Hales. I do. 

Attorney. And you came to the maker of it? 
Hales. It was before the Proclamation. 

Attorney. It was after. 

Hales. It was after the firſt, and before the ſe- 
cond Proclamation. . Hereupon was read the firſt 
Proclamation, made in 27 Eliz. againſt ſchiſmati- 
cal and ſeditious libels, Dr. Brown and ſuch others. 

Hales. But Mr. Penry's was no Libel, for he ſub- 
ſcribed his name. | 

Attorney. There is no doubt but it is a Libel, tho? 
it be ſubſcribed: whereunto Hales ſaid nothing. 
And then was read the other Proclamation in 
31 Eliz. And the Order in the Star-Chamber, made 
in 28 Elix. whereby printing was allow'd only in 
London, Oxford and Cambridge. 

Wickſtone ſaid, he was an ignorant man, and 
craved he might anſwer by Counſel, which might 


direct him: whereunto the Lord Chancellor an- 


ſwered, that this was matter of fact which lay moſt 
properly within his own knowledge, and that he 


mult provide to anſwer for himſelf, and that he 
needed no Counſel. 


Whereupon Wickſtone confeſſed, that his wife de- 


fired him to permit them a home in his houſe, 
which he-conſented unto, knowing the purpoſe of 
them, and that was all. | 

Mrs. Wickſtone confeſſed that the zeal of refor- 
mation in the Church, cauſed her to give them en- 


* 


tertainment in her houſe, and ſhe was the cauſe 
that they came thither, not thinking that it had 
been any way hurtful or dangerous to the State; 

and ſne humbly beſought, that what fault ſoever 
ſne had committed, her husband might not be 
puniſhed therefore, ſince he was not privy, but only 
by her means and requeſt, - 

Hereupon Mr. Puckering, the Queen's Serjeant, 
began to lay open the enormities of thoſe books, 
which they had in Court, and divers clauſes of 
them were read, Firſt, he affirmed they tended 
to the ruin of the whole State, next to the aboliſh- 
ing of all eccleſiaſtical Government, to the removing 
of all manner of ſervice, the overthrow of laws ; 
and yet, ſay they, all laws which reſiſt theſe men, 
are no more to be allowed than thoſe which main- 
tain ſtews, But -Penry will never give that over, 
he ſays, though the Spaniards were overthrown and 
diſcomfited by famine and by hunger, yet the Lord 
will raiſe them up again, and make a weak and 


feeble generation to overthrow us. So here was 


read a great part of The Epitome. 

Puckering. This is moſt ſcornful and ſeditious : 
Bur what is their concluſion? They conclude our 
Parliament and Councils be aſſembled where no 
truth beareth ſway 3 which is moſt falſe and ſcanda- 
lous: but if this their Government be not received, 
thoſe of the Parliament-houſe nor their ſeed ſhall 
never proſper, nor they ever bear any more rule in 
England, And I Penry will never leave: till 
either this be performed, or that the Lord in ven- 
geance and blood do plague and puniſh us. 

For the other book ¶ Have you any work for the 
Cooper?) therein is affirmed that our Church Govern- 
ment 1s utterly unlawful: And albeit this form of 
theirs would be inconvenient in many points, yet 
every Chriſtian is bound to receive paſtors, doors, 
elders and deacons, | 

For Martin junior, he affirms that it is unlawful 


to have any other Government, that all human 


laws maintaining any other form are ungodly and 
not to be obeyed ; that the warrant that Biſhops 
have to maintain their authority, is no better than 
that which did maintain the ſtews. That Antichriſt 
is the head of their doctrine, and they part of his 
For Martin ſenior, he loudly termeth the book 
of common ſervice, the - - - - - - book at Lambeth, 
that 100,000 hands would ſign to their poſitions 
and government which they ſeek. And farther, 
that they are the ſtrength of the land, that it were 
no policy to reject their ſuit at ſuch a time wh 

the land was invaded. | | 

After which, they read SirRichard's examination, 
wherein he confeſſed that Perry came unto him as 
before; but when Sharp the miniſter told him the 
books were leud and dangerous, he cauſed them to 
be pulled down, and that he knew of no book but 
the Epitome. : 

He ſent a ring to his man Jactſon by Penry to 
receive a load of ſtuff into his houſe, which was the 
preſs and other neceſſaries for printing. 

Newman the Cobler wore his livery, and Yaſtall 
his man help'd Walgrave away from his houſe, to 
Mr. Hales at Coventry: Fox his ſchoolmaſter, and 
Waſtal his man, would commonly read the books in 
Sir Richard's houſe, and ſcoff and ſcorn at John of 
Canterbury. | 

Sharp ſaith, that Sir Richard conferr'd with Wal- 
grave, as Newman told him The Epitome was printed 
there: that when it was told Sir Richard his m_ 

wo 


32 F. The Arraignment of Sir R. Knightly, &c. 31 Eliz. 


would be ſearched, he anſwered, the knaves durſt 
not ſearch his houſe; and if they did, he would 
have courſed them. N | 
The printer's man faith, that the Mind-Alls were 
rinted there; but Sir Richard anſwered, he never 
new ſo much before. Have you any work for the 
Cooper ? went in hand there, but they went away 
then to Coventry. | . | 
The printer's man would have ſubmitted himſelf 
long before, but Sir Richard adviſed him not to do 


ſo in any caſe, for the Lords were ſo incenſed, as 


he ſhould be hanged if he were catched. 

For Hales, Have you any work for the Cooper ? was 
printed at his houſe, he came once to the preſs as 
they were printing it. ; | 

Mrs. Wickſtone confeſſeth, Martin junior and 
Martin ſenior were printed in her houſe, ſhe gave 
them entertainment, and placed them in a parlour, 
her husband knew it not till it was done: ſhe told 
him it was works of embroidering, and willed him 
to will his ſervants not to peep or pry into the par- 
lour ſince it pertained not to them: Hodgikins and 
| two more printed them all. Hodęstins was deſired 
to print more, but he refuſed. Hodgskins confeſſeth, 
that he printed them two; and from Mr. Wickſtone's 
they were conveyed to Warrington in Lancaſhire : 
She gave them 2 5. 64. at their departure, and her 
husband 2 5. 

Upon this Mr. Sollicitor Egerton began to de- 
clare the danger of theſe books, that they tended 
to confuſion of all ſtates, to take away her Majeſty's 
Prerogative Royal, to the diminution of her yearly 
revenue, where ſhe at this time was forced to ſell 


her revenues for maintenance of her Realm and 


People, to the diſheriſon of a great number of their 
patronages and advowſons and appropriations, to 
the abrogating of the common law and the civil 
law in many points: Whereupon he deſired their 
Lordſhips to proceed to ſentence. , 

All the Lords agreed that the books were moſt 
leud, dangerous and ſeditious, and pernicious to the 
Stare, moſt ſcandalous in reſpect to our adverſaries 
the Papiſts, who took occaſion of our diſagreement ; 
that they were ſlanderous to her Majeſty, in accuſing 
her for not maintaining religion. Whereas, ſhe 
for defence of religion only hath ſcared all the enemies 
of the State: that the ſword of war had been drawn 
out againſt her for that cauſe; nay, the ſword of 
death had compaſſed her chair in her own chamber: 
Mr. Parrie and Mr. Barnwell.) Notwithſtanding 
ſhe, nothing diſmayed, being of princely magna- 
nimity and fortitude, hath not feared any of theſe 


dangers only for religion fake. That they took 


away her Majeſty's regal Power, diſinherited No- 
blemen and Gentlemen, took away all property, 


_ aboliſh'd the reverend eſtate and calling of Biſhops, 


which are one of the three ancient eſtates of this 


land; and fo they meant to pick out one ſtone af- 


ter another, till they pulPd the whole houſe on their 
heads. That the faults of them there preſent were 
groſs and grievous ; Sir Richard, a man highly fa- 
vour'd of the Queen, and much bounden more than 


ordinarily any of his ſtate. 


Yet notwithſtanding, ſaid Mr. Vice-Chamber- 
lain, you be beloved of all of us, yet juſtice muſt 
be done without affection or compaſſion ; far Pu- 
niantur hi ne lu puniaris ; let the magiſtrate puniſh. 
offenders, leſt /himſelf be puniſhed. And again, 
St. Auguſtin ſaith, pereat unus ne pereat unitas ; let 
the offender rather be puniſhed, than the unity of 
the Church be confounded. | 

Thar their ignorance was no excuſe, that igno- 
rance which was wilful and malicious only to eſcape 
the puniſhment of law, which is as high an offence 


as any privity, 


That it was a ſillier anſwer of Mr. Wictſtone, to 
ſay his wife deſired him, a great folly to be ruled 
by her, and ſhe paſs'd the modeſty of her ſex to 
rule him. And Sir John Perrot ſaid expreſsly, he 
thought him worthy of the greater puniſhment for 
giving ſuch a fooliſh anſwer, as that he did it at his 
wife's deſire. 

The Lord Chancellor gave the aſſembly that 
ſtood by to note, that theſe priſoners were not the 
deviſers and makers of theſe books; for if they had, 
another place had been fit for them, and not this : 
that the County of Northampton did ſwarm with 
theſe Sectaries, and in one place there was a Pres- 
bytery planted among them, till at length one of 
the brethren had offended, wherefore the other 
would have puniſhed him : bur he, when he ſhould 
be puniſhed, fled, and complained to a Juſtice of 
Peace, and fo their power ſurceaſed, and all revealed; 
whereby he noted the vanity of their Government: 
yea, ſaid he, it is proceeded ſo far in that Country, 
that the people were” full of contention, and in 
ſome places had riſen in arms about that quarrel ; 
whereby he concluded ic was neceſſary to prevent 
ſuch miſchief, and to make example of it, and de- 
ſired the Judges to notify his action herein in their 
circuits abroad, to the end the whole Realm might 
have knowledge of it, and the people no more ſe- 
duced with theſe leud libellers. For puniſhment, 
they all agreed that Sir Richard ſhould be fined two 
thouſand pounds; Mr. Hales a thouſand marks ; 
Mr. #ick/tone for obeying his wife, and not diſco- 
vering it, five hundred marks; Mrs. Wickſtone a 
thouſand pounds *: and all of them impriſonment 
at her Majeſty's pleaſure. 


* Camden ſays, That at this time ſeveral ſcurrilous pamper were publiſhed againſt the Church of England by the Diſſenters; 


their great patrons and abettors were Sir Richard Knig 


tly and Wickſtone, perſons in other reſpects ſober and pious, but drawn into 


the party by ſome inſtruments that were to make a private 3 of them. However, the Knights (Knight) had a pretty round 
fine laid on them (him) in the Star- Chamber; but the Archbiſhop of Canterbury was ſo generouſly good -natur'd, as to procure 2 
iemiſſion of it at her Majeſty's hands. See Camden Eliz. in the complete Hiſtory of England, vol. II. pag. 550. 
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VI. Proceedings in Parliament againſt JohnEarlofGowrie, 
Alexander Ruthven his Brother, Henry Ruthven, Hugh 
Moncreif and Peter Eviot, tor High Treaſon, Nov. 15. 


1600. at Edinburgh *. 


[lliam, Earl of Gowrie, having been 
condemn'd at Stirling, and executed 

HARI in the year 1584, with two others, 
Fa dor ſeditious practices, in ſeizing the 
Wd. King's Perſon at Rulbven-Houſe, 
when in his minority, and baniſhing from him all 
others who were not of their party, making him 
condeſcend to what they propos'd, and levying 
orces to ſecure themſelves and the King's Perſon 
in their cuſtody ; occaſion'd the hot Clergy of their 
party, both to preach and publiſh ſcandalous 
pamphlets againſt the King and Government: this 
did beget a ſtrict friendſhip between young Gowrie 
and the factious Clergy. Albeit, the King did, 
with great benignity, reſtore the Earl of Gowrie to 


his Father's honours and eſtate 3 yet, his two ſons, 


the Earl, and Mr. Alexander, were nurſed up in ſuch 
malice againſt the King, by ſome of his relations, 
(but eſpecially by the Clergy,) that neither the 


King's reſtoring. him to his Eſtate and Honour, con- 


ferring alſo other marks of favour and truſt on him, 
(and placing his Siſter as the firſt Lady of Honour 
to the Queen, and making his Brother Alexander 
one of his Bedchamber) could allay his revenge; 
till at laſt, he reſolved to bring his long-deſign'd 
purpoſe to effect. For, in Auguſt 1600, he de- 
vis' d and contrived the bringing the King from 
Falkland, to his houſe in Perth; and there, with 
his fellow- conſpirators, to have murdered the King. 

On account of this Treaſon , and ſeveral diſ- 
orders, a Parliament was indited to meet at Edin- 
turgh on the firſt of November that year 1600, 
albeit the printed Acts bear its meeting to be on 
the 15th. 

Accordingly a Parliament was indited, to be 
holden at Edinburgh on the firſt of November 1600, 
and (as is ordinary) it was adjourned to the 4th 
of November. On which day, Sir Thomas Hamil- 
ton, King's Advocate, produced a ſummons of 
Treaſon duly executed againſt William Ruthven, 
Brother and apparent Heir to John Earl of Gowrie 3 


and Mr. Alexander Ruthven: calling 2 in the 


ſummons, the tutors and curators of the ſaid 
William, (if he had any) and all others, having pre- 
tence or intereſt in the matter, to hear it found; 
and declared, that the ſaid Earl of Gotorie, and 
Mr. Alexander his Brother, had committed Treaſon, 
in attempting to bereave his Majeſty of his Life, 


at Sf. Zohnſtoun, on the 5th day of Auguſt laſt by- 


paſt: The ſummons and executions being read, 


and the Heraulds and Meſſengers ſworn to the ve- 


racity of the executions 3 both at their private 
houſes, mercat-croſſes, and Shoar and Peer of 
Leith, Sc. (Which, are the moſt publick in- 
timations and citations that can be given by the 
law of Scotland.) Which citations, were given on 
the 28th day of Auguſt and 29th ditto, in their re- 
ſpectives places and mercat-croſſes, and the Par- 
liament was declar'd current daily. 

On the th day, the ſaid ſummons and execu- 
tions were read over again, another ſummons of 
treaſon was produc'd, with their executions and 
verifications, made on oath in the face of the court, 


againſt Alexander and Henry Ruthven, ſons to A- 


lexander Ruthven of Frieland ; and againſt Hugh 
Moncreif, brother to William Moncreif of that 11k ; 
Patrick Eviot, brother to Colin Eviot of Balbouſie; 
to hear and fee themſelves decern'd, as guilty of 
High-Treaſon, and Leſe - Majeſty, againſt the 
King at Perth, the 5th day of Auguſt laſt paſt. 
And likewiſe, by warrant from the Parliament, 
one Andrew Henderſon, who was priſoner in the Tol- 


booth of Edinburgh, on accuſation for- the ſaid 


crime, was brought by the Baillie of Edinburgh, 
and fiſted before the Parliament; he having re- 
ceived formal ſummons in the Tolbooth, on the 
28th of Auguſt laſt paſt, 

The ſummons being thrice called, the executions 
all verified, and none of the perſons cited com- 
pearing, excepting Andrew Henderſon the priſoner 
the King's advocate did take inſtruments : and 
likewiſe the King's advocate did then, and there, 
produce before the Lords, our ſovereign Lord's 


letters of relaxation, given under his Highneſs's 


ſignet at Edinburgh, relaxing all the perſons ſo 
ſummoned from the horn, and from all the ſum- 
mons executed againſt them, at the inſtance of 
whatſoever perſons; that ſo, they might have 
ſafety and freedom to compear : and which relaxa- 
tions were promulgated, at the mercat- croſſes of 
the ſhires where each perſon had his abode ; and 
alſo, at the mercat-croſs of Edinburgh, and ſhoar 
and peer of Leith. And theſe executions and re- 
laxations were regiſtrated in the records of the 
ſhires where the accuſed did reſide: on which 
production, the King's advocate did take inſtru- 
ments. 

The Lords Commiſſioners in Parliament did 
remit the ſaid Andrew Henderſon to the Tolbooth, 
for ſafe cuſtody, and the Parliament adjourn'd until 
the 15th qay of November: on which day, the Par- 
liament having met, the ſaid Sir Thomas Hamilton 


* Extracted from the authentick Records, and the principal Vouchers, (which lie in publick cuſtody ia the Parliament-Houſe at 


Edinburgh,) by George, Earl of Cromerty, Keeper 


Vor, 


of the Records, Temp. Car. 2. 
. Ser Pr. Hiſtory of the Church of Scotland, pag. 457,455, 459, 460. 
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2 Advocate, produc'd the ſaid ſummons of Treaſon and 


Executions ; and the heraulds and meſſengers hav- 
ing, of new, verified the executions upon- oath 
formally, Sc. neither William, nor none for him, 
nor the others cited, compearing 3 the King's Ad- 
vocate did take inſtruments thereon: only Mr. 
Thomas He nriſon, one of the Commiſſaries of E- 
dinburgh, compeated for the foreſaid Andrew Hen- 


| derſon, and produc'd the writ following, under- 


ſubſcribed by the King's Advocate. Ir is our 
vill, and we command you, that upon ſight 
e hereof, ye delete Andrew Henderſon, Chamber- 
„lain to umquhile John Earl of Gowrie, his name 
« furth of the ſummons of Treaſon and Forfaulture, 
de raiſed and executed againſt him, for being art, 
« part, Tedd, counſel, and counſelling, of the 
c late Treaſon conſpired by the ſaid umquhile Earl, 


his umquhile brother, and complices, againſt. 


our Perſon ; and as you will anſwer to us here- 
% upon; keeping thir preſents for your warrant. 
« Subſcribed with our hand at Holy-rood- houſe, the 
ce ninth of November, 1600. Sic ſubſcribitur, JA- 
© copBus Rex.” Conform whereunto, the Advo- 
cate did delete his name. 


The heraulds and meſſengers did, at that fame 


time, again verify upon oath the executions given 
in; and the relaxations and executions againſt 


William, and Alexander, and Henry Ruthven, Pa- 
trick Eviot, and Hugh Moncreif; and the Parlia- 
ment ſound the Dittay relevant: and then adjour- 
ned till the 15th day of November, and remitted 


the examination of the witneſſes to the Lords of 


articles, which are a Committee of Parliament, ac- 
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cording to the conſtant practice and cuſtom in Par- 
liament. Th 
Nota, The Lords of the articles in that Parlia- 
ment, were two Biſhops and four Abbots, all men 
of great worth and integrity ; four Earls, viz. 
Lenox, Errol, Mariſchal and Marr ; four Lords, 
viz, Seton, Leving ſtoun, Newboitle and Fivie ; ſeven 
Barons, and nine Commiſſioners of Burrows. 
On the 15th of November, the Parliament did 
again meet, - and 'the Advocate did again call the 
ſummons of Treaſon againſt all the foremen- 
tioned Perſons, (except Henderſon) for enterpriſing 


the ſlaughter of the King, on the: gth of Auguſt 


laſt paſt. Being all three called, and none compear- 
ing, the hall eſtates did find both the ſummons *, 
reaſons and cauſes therein mentioned, relevant ; and 
therefore admitted the ſame to the Advocate's pro- 
bation. Whereupon the Advocate did produce the 
Letters of horning duly executed and indorſed, 
againſt Alexander and Henry Ruthven, Hugh Mon- 
creif, and Patrick Eviot; bearing, that they were 
denounced Rebels, and put to the horn, for 
crimes of Treaſon therein mentioned: 
And the oaths and depoſitions of the witneſſes, 
led and adduc'd by the Advocate, for proving of 
the Treaſon againſt the defenders, (taken before 
the Lords of Articles,) viz. the depoſition of 
umquhile Mr. Thomas Cranſtoun, and George Crai- 
ingelt, when they were executed to death, for the 
forelald crime of Treaſon : and likewiſe, the Ad- 
vocate repeated the notoriety, with the circum- 
ſtances of the matter of fact, to prove the points 
of the Libel ; and produc'd the depoſitions of all 
the witneſſes, which were all read, as follows. 


The Depofitions of the Witneſſes, examined in preſence of the Lords of 
Articles, for proving of the ſaids two Summonſes of Treaſon, 


[ Nota, That the Words are printed, as they were then written and ſpoke, for exattne(s ſake.] 


Y : . 


H E Duke of Lenox, ſworn and examined, 
depones, That upon the fifth day of Auguſt laſt 
by-paſt, chis deponent, for the time being in 
Falkland in company with his Majeſty, he ſaw Mr. 
Alexander Ruthven ſpeaking with his Grace before 
the ſtables, betwixt ſix and ſeven in the morning; 
and ſhortly thereafter, his Majeſty paſſing to the 
hunting of the Buck, and having ſlain one in the 
park of Falkland, his Highneſs ſpake to the depo- 


nent diſyring him to accompany his Majeſty to 


Perth, to ſpeak to the Earl of Gowrie. And in- 
continent thereafter, this deponent ſent his ſervant 
for another horſe, and for a ſword, and lap on and 
followed his Grace : and as this Deponent overtook 
his Grace, Mr. Alexander Ruthven was ſpeaking 
with his Majeſty; and ſhortly after the Deponent's 
coming to the King, his Highneſs rode a-part, and 
ſpake with this Deponent, ſaying, Ye cannot gueſs, 
man, what errand I am riding for ; I am going 
to get a poſe in Perth : and Mr. Alexander Ruth- 


ven has informed me, that he has fund a man, that 


has a pitchard full of coined Gold, of great ſorts. 
And in the mean time, his Highneſs enquired of 
this Deponent, of what humour he thought Mr. 
Alexander to be of? who anſwered, that he knew 


nothing of him, but as of an honeſt diſcreet 
gentleman. And after that his Highneſs had de- 
clared to this Deponent, the hail circumſtances of 
the man who had the ſaid Gold, the place where 
it was found, and where it was kept ; this Deponent 
anſwered, I like not that, Sir; for that is not like- 
ly. And they riding beſide the bridge of Erne, 
his Majeſty called to the Deponer, that Mr. Alex- 
ander diſyred him to keep that matter of the poſe 


| ſecret, and take no body with him; and then his 


Highneſs both at that time, and thereafter at &.. 
Fohnſtoun, within the Earl of Gowrie's hall, ſaid to 
this Deponer, Take taint where I paſs with Mr. Alex- 
ander Ruthven, and follow me. And as his Ma- 
jeſty was within a mile to Perth, after that Mr. 
Alexander had come a certain ſpace with his High- 
neſs, he rode away and galloped to Perth, before 
the reſt of the company, towards his brother's lodg- 
ing, of purpoſe, (as the Deponent believes,) to 
advertiſe the Earl of Gowrie of his Majeſty's co- 
ming there. And as his Majeſty was within two 
pair of butt-langs to the town of Perth, the Earl 
of Gotorie, accompanied with diverſe perſons, all 
on foot, met his Highneſs in the Inche, and ſalu- 
ted him; and immediately thereafter, his Majeſty 

| ads | „ accom- 


N. B. The Summons's and Executions, are at full length recorded in the Books of Parliament; and being all exact in the 


Forms required by Law, it would not only be tedious, but uſeleſs, to repeat them here; they being patent in the Records. 
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nied with this depdnent, the Earl of Mar, 
22 Sir Thomas Erstin, Laird of Uubil, 
James Erotin, William Stuart, Sir Hugh Herries, Sir 
Jobn Ramſay, Jobn Murray, Jobn Hamilton of the 

and 
— 3 in the Earl of Gowrie's Hall; the ſaid 
Earl of Gowrie, and the ſaid Mr. Alexander Ruth- 
ven, being baith preſent with them. And after 
their entry, his Majeſty cry'd for a drink, which 
was a long time a coming: and it was an hour after 
his firſt coming, before his Majeſty got his dinner, 
And in the time that his Majeſty got his deſert, the 
Farl of Gowrie came to this deponent, and to the 
Earl of Mar, and remanent perſons foreſaid, and 
defired them to dine, which they did, in the Hall; 
and when they had near hand din'd, the Earl of 
Gowrie came from his Majeſty's chamber to the 
Hall, and called for wine; and ſaid, that he was 
directed from his Majeſty's chamber, to drink his 
Scoll, [(the Word us'd then for drinking a health,] 
to my Lord Duke, and the reſt of the company; 
which he did. And immediately after the Scoll had 
paſs'd about, this deponent did raiſe from the table, to 
have waited upon his Majeſty, conform to his for- 
mer direction; and then the Earl of Goturie ſaid to 
the deponent, that his Majeſty was gone up quietly, 
ſome quiet errand. And then, the ſaid Earl of Gow- 
rie cry'd for the key of his garden, and paſs'd in 
company with this deponent, to the garden, ac- 
companied with Lindores and Sir Hugh Herries, and 
certain others: and ſhortly after their being in the 
garden, Mr. Thomas Cranſtous came down to the 
garden, crying, the King's Majeſty is on horſe- 
back, and riding through the Inche: and then the 
Earl of Gowrie cry'd, Horſe, Horſe. And the ſaid 
Mr. Thomas Cranſtoun anſwered to him, your horſe 
zs in town; to whilk the Earlof Gewrie made him 
no anſwer, bur cry'd, ay, Horſe, Horſe. And 
this deponent and the Earl of Gowrie came firſt 
out of the garden, through the hall to the cloſs, 
and came to the oute gate; and this deponent ſpeird 
at the porter, if the King was furthz who anſwer'd, 
that he was aſſured that his Majeſty was not come 
furth of the place. Then the Earl of Gowrie ſaid, 
I am ſure he is firſt always; ſtay, my Lord, drink, 
and I ſhall gang up, and get the verity and cer- 
tainty thereof. And the ſaid Earl of Gowrie paſſed 
up, and incontinent came again to the cloſs, and 
he affirmed to this deponent, that the King's Ma- 
jeſty was furth at the back-gate, and away. Where- 
upon, this deponent, the Earl of Gowrie, and Mar, 
and hail company, paſt furth at the fore-gate of 
the lodging ; and ſtaid before the ſame gate, upon 


the ſtreet : and as they were ſtanding there, adviſing - 


where to ſeek the King, incontinent, andin the mean 
time, this deponent heard a voice, and ſaid to the 
Earl of Mar, this is the King's voice, that cryes, 
be where he will: and ſo they all look'd up to the 
Lodging, and ſaw his Majeſty looking furth of the 
window, wanting his hat; his Face being red, and 
an hand gripping his cheek and mouth; and the 
King cry*d, I am murder'd! Treaſon | My Lord 
Mar, help, help! And incontinent, this depo- 
nent, the Earl of Mar, and their company, ran 
up the ſtair of the gallery-chamber, where his Ma- 
jeſty was, to have relieved him: and as the paſſed 
up, they found the door of the chamber faſt; and 
ſceing a ladder ſtanding beſide, they raſht at the 
door with the ladder, and the ſteps of the ladder 


brake: and ſyne, they ſend for hammers ; and 
years; declares, that upon Monday at hig 
2 


n large forcing wu hammers, they 


for High Treaſon. 


John Graham of Bagowie, palt all to- 
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got not entry at the ſaid chamber, while after the 
Earl of Gowrie and his Brother were both flain. 
That Robert Brown paſt about be the back - door, and 
came to his Majeſty, and aſſured his Highneſs, that 
it was my Lord Duke and the Earl of Mar, that 
was {tricking up the chamber - door; and the ham 


mer was given through the hole of the door of the 


chamber; and they within brake the door and gave 
them entry: and, at their firſt entry, they ſaw the 
Earl of Gowrie lying dead in the chamber, Mr. 
Alexander Ruthven being ſlain, and taken down the 
ſtairs before their entry. And at their firſt entry with- 
in that chamber where the King's Majeſty was, the 
deponent ſaw fundry halberts and ſwords ſtricki 
under the door of the chamber, and ſides * ·[! 
by reaſon the ſame was nae cloſs door; and knew 
none of the ſtrickers, except Alexander Ruthven one 
of the defenders, who deſired to ſpeak with this 
deponent thro? the door, and ſpeird at him, For 
God's fake. tell me how my Lord of Gowrie was. 
To whom this deponent anſwered, he is well: and 
the ſaid deponent bad Alexander to gang his way 
and that he was ane fool; and that he would get 
little thanks for that labour. And, in the mean 
time, as they were continuing to ſtrick with hal- 
berts under the door, meikle oba Murray, ſervant 
to Lallibardin, was ſtricken through the legg ; and 
how ſoon the ſaid Alexander Ruthven had heard 
the ſaid Lord Duke ſpeak, he and his hail compli- 
ces paſt from the foreſaid door, and made no more 
trouble thereafter thereat, and paſſed down to the 
cloſs, and ſtood there. And ſaw none of the rema- 
nent defenders preſent, at the doing of the violent 
turns that day, except by report, but the ſaid 
Alexander Ruthven : but ſays, that he ſaw Hugb 
Moncreif, Earn and Alexander Dailbvrnies, and 
Patrick Eviot, with the Earl of Gotorie, at the 
King's dinner that day; and that before and there- 
after, looking over the chamber- window, he ſaw 
George Craigingelt and Alexander Ruthven ; and did 
ſee others of the Earl of Gowrte's Servants, whom 
this deponent knew not, ſtanding in arms within 
the cloſs: and alſo, ſaw other Perſons carrying ane 
Joiſt from the town, to the cloſs of the Earl of 
Gowrie's lodging : and declares, that there abode 


ſundry perſons within the ſaid cloſs, and in the 


high-ſtreet, before the ſaid Earl's lodging, crying 
and making tumult, to the ſpace of two hours 
mair, next after the death of the ſaid Earl of Gowwrie, 
and his brother, 
| Sic ſubſcribitur, 
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HE Earl of Mar, ſworn and examined, de- 
pones, conform to the Lord Duke of Lenox*s 
depoſition, in all thing ſubſtantial, except, that 
his Lordſhipſaw not Mr. Alexander Rathven in Falk- 

land, while about ten hours the day libelled, ſhortl 

before the {laying of the Buck ; and alfo, overt 

not his Majeſty that day, while his Majeſty was 
near the bridge of Erne: and, that alter theit 
dinner, my Lord of Mar paſſed not to the yeard, 
in company with the Earl of Gowrie, bur paſſed to 
a chamber where the King dined, and ſaw nothing 
of the Joiſt. 
| | Sis fubſcribitur, 
MAR. 


depones, That he is of the age of . 
„ the 
fourth 


AW Henderſon, Chamberlain of Scoon, ſworn, 


th day of Auguſt laſt by-paſt, this Deponent be- 
= her phe egg company with the Earl of 
Gowrie and Mr. Alexander Ruthven, within my 
Lord's own chamber; the Earl of Gowrie inquired 
at this Deponent, what he had to do to-morrow ? 
To whom this Deponent anſwered, That he had to 
do, to ride to Ruhen, to ſpeak with the Tenents. 
Then the Earl of Gowrie anſwered, Stay that jour- 
ney, you muſt ride to Taltland, in company with 
my brother, Mr. Alexander; and take Andrew 
Ruthven with you; and that ye be ready to ride be 
four hours in the morning: and haſte thou back 
with anſwer, as my brother orders you, by writ or 
otherways 3 and let Andrew Ruthven remain with 
my brother. And in the morning, after four hours, 
they rode all three together to Falkland; and coming 
to Falkland, they lighted at John Baifour*s houſe, 
and ſeeing that Colonel Edmund was there, they 
lodged in ane Law's houſe; and-the Maſter ſent this 
Deponent about ſeven hours in the morning, to ſee 
what the King's Majeſty was doing. And as he was 
within the place, he ſaw the King's Majeſty coming 
furth Mid-Cloſs, booted ; and then he returned 
back again to the Maſter, and ſaid to him, Haſte 
you, the King's Majeſty is coming forth: and in- 
continent, the Matter followed his Majeſty, and 
ſpake with his Majeſty foranent the Equirie; and 
the King laid his hand on his ſhoulder, and clap- 
ped him, where they ſpake together, be the ſpace 
of ane quarter of an hour. And thereafter, the 
Maſter directed this Deponent to ride to Perth in 
haſte, as he loved the Lord Gotorie's and his ho- 
nour, and advertiſe his brother, that his Majeſty 
will be there, with a few number incont inent; and 
cauſe make his dinner ready. Then this Deponent 
anſwered, Shall J ride preſently? The Maſter an- 
ſwered, No, but ſtay a while, and follow the King 
and me, while I ſpeak with his Majeſty again. And, 
as his Majeſty was riding through the Sloap of the 
Park-Dike, the Maſter ſpake ro his Majeſty ; and 
immediately thereafter, the Maſter bad this Depo- 
nent to paſs to St. Jobnſtoun, with all poſſible dili- 
gence, according to his former directions. And, at 


this Deponent's coming to Perth, it was ſhortly 


after ten hours in the morning, he entered in the 
Lord of Gowrie's chamber, where he ſaw his Lord 
ſpeak with George Hay and Mr. Peter Hay : and 
how ſoon my Lord of Gowrie ſaw this Deponent, 
he came aſide to this Deponent, and enquired ſe- 
cretly, What word he had brought. from his bro- 
ther; and if he had brought a letter? This D-po- 
nent anſwered, That he had brought no letter: 
What anſwer then, ſaid he, has he to me ? This 
Deponent anſwered, That the Maſter his brother 
bad tell his Lordſhip, that the King's Majeſty would 
be there incontinent z and bad haſte his dinner. Then 
the Earl bad this Deponent to follow his Lordſhip 
co the Cabinet, and ſpeird at him, how his Majeſty 
had tane with his brother? he anſwered, That he 
was well tane with ; and when he did his courteſy, 
the King laid his hand upon his ſhoulder. The 
Earl ſpeird, what number of perſons was with the 


King at the hunting? who anſwered, That he knew 


not well; but that there were ſundry of his own 
with him, and ſome Engli/h-men. And then the 
Earl ſpeird, what Noblemen were with him? he 
anſwered, None but my Lord Duke. And there- 


St. Foh 


were bot 


after, this Deponent paſs'd to his own houſe in the 
town, and took off his boots, and returned to the 
Earl within an hour: and how ſoon the Earl ſaw 


him in his chamber, he call'd upon this Deponent, 


and bad him put on his Secret, [a Coat of Mail] 
and Plate-Sleeves. The Deponent inquired to what 
effect? the Earl anſwered, I have an Highland- 
man to take in the Shoegate ; and then the Deponent 
paſs'd ro his own houſe, and put on his Secret and 
Plate-Sleeves, came back again to the Earl of 
Gowwrie*s houſe: and about half an hour to one, the 
Earl commanded this Deponent, take up my dinner; 
and this Deponent paſs'd, and took up the firſt ſer- 
vice, by reaſon Charles Craigingelt was ſick. And in- 
continent the ſaid Earl paſs'd to his dinner, accom- 
panied with Mr. Jobn Moncreif, Laird of Petcreif, 
Mr. James Drummond, Alexander Peebles Baron of 
Findowne. And ſhortly after the firſt ſervice was 
ſer down, my Lord fitting at the table with the 
foreſaid company, Andrew Ruthven came in from 
the Maſter, and rounded to the Earl, but heard not 
what he ſaid ; and ſhortly after, this Deponent paſ- 
ſing down to take up the ſecond ſervice, Mr. Alex- 
ander Ruthven and William Blair came in to the Earl, 
my Lord fitting at his dinner : and how ſoon my 
Lord faw them, he and his hail company roſe 
from the table ; and then this Deponent hearing my 
Lord on foot, bid this Deponent ſend for his Steel- 
bonnet and Gantlet, believing that my Lord was 
going to take the ſaid Highland-man. And as this 
Deponent perceiv'd my Lord paſſing to the Inche, 
and not to the Shoegate, he ſent home his Steel-bon- 
net, and caſt his Gantlet in the pantry, and there- 
after followed the Earl to the Inche, where he ſaw 


the ſaid Earl with his Majeſty, the Duke, and the 


Earl of Mar, and came in all together to the 
Earls houſe. And after his Majeſty had come to 
the Earls houſe, the Maſter of Rutkven ſpeird at 
this Deponent, where the key of the gallery-cham- 
ber was? who anſwered, That he handled not that 
key ſince the Earl came in Scotland. Then the 
Maſter bid this Deponent ſpeak to Mr. William 
Nynd to give to him the ſaid key. And the Maſter 
paſſing up to the gallery, Mr. William . Rynd fol- 
lowed him, and gave to him the ſaid key: and 
thereafter, immediately after his Majeſty's down ſit- 
ting to his dinner, Mr. Thomas Cranſtoun came to 
this Deponent *, and bad him gang to the Earl of 
Gewrie ; which this Deponent did. And the Earl 
of Gowrie, in the outer-chamber, where the King 
dined, ſpake to this Deponent ſecretly, and bad 


him paſs to the gallery to his brother. So he paſſed 


up, and the Earl follows him; and they being all 


three together in the gallery-chamber, - (whereof he 


had the key from Mr. William Rynd) the Earl ſaid 
to this Deponent, Tarry ſtill with my brother, and 
do any thing he bids you. Then this Deponent 
came to the Maſter, and ſpeird, What will you with 
me, Sir? then the Maſter ſpoke to my Lord, Let 
Andrew Henryſon go into the round of the chamber, 
and I will lock him in, and take the key of the cham- 
ber with me; wherethis Deponent abode half an hour 
or thereby, locked his allane, having his Secret, 
Plate-Sleeves, Sword and Whinger with him, and 
wanting his Steel-bonnet. And all this time, this 
Deponent feared ſome evil to be done : that, upon 
this, he kneel'd and pray'd to God; and about wn | 
| ; li 


information of Henderſon, and other witneſſes, Cranſtoun and Craigingelt were pannelled before the Juſticiary at 
J R and on their own confeſſion at the Bar (which they alſo adher'd to on the Scaffold) they 
=_ wer cured; Only alledging, that they did not know of the deſign to murder the King; bur that they intended to force 


the King to make great reparations for the late Earl of Gowrie's death: and that this Earl of Gowrie was to be made a great man. 
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end of the half hour, Mr. Alexander opens the door 
of the room, and entred firſt within the ſame, ha- 
ving the King's Majeſty by the Arm, and puts on 
his hat upon his head, draws forth this Andrew 
Henderſon Deponent's whinger 3 and ſays to the King, 
having the drawn whinger in his hand, Sir, you 
muſt be my priſoner ; remember on my father's 
death. And, as he held the whinger to his Majeſty's 
breaſt, this Deponent threw the ſamen furth of Mr. 
Alexander's hands. And the time that Mr. Alexander 
held the whinger -to his Majeſty's breaſt, the King 
was beginning to ſpeak. The Maſter faid, Hold 
your tongue, Sir, or, by Chriſt, ye ſhall die. Then 
E Majeſty anſwered, Mr. Alexander, Ye and I 
were very great together ; and as touching your fa- 
ther's death, man, I was but a minor. My Coun- 
cil might have done any thing they pleaſed. And 
farther, Man, albeit ye bereave me of my life, ye 
will not be King of Scotland; for I have both ſons 
and daughters, and there are men in this town and 
friends that will not leave it unrevenged. Then 
Mr. Alexander anſwered, ſwearing with a great 
oath, that it was neither his life nor blood that he 
craved. And the King ſaid, what traiks, [what 
then] albeit ye take off your hat; and then Mr. 
Alexander took off his hat. And the King ſaid. 
What is it ye crave, man, and ye crave not my life? 
who anſwered, Sir, it is but a promiſe. TheKing 
anſwered, What promiſe ? The ſaid Mr. Alex- 
ander anſwer'd, For, my Lord my brother will 
tell you. The King faid, fetch hither yourbrother. 
And ſyne the ſaid Mr, Alexander ſaid to the King, 
Sir, you will not cry, nor open the window while I 
come again? and the King promiſed ſo to do. 
Then Mr. Alexander paſſed forth and locked, and 
paſſed not from the door, as he believes. In the 
mean time, the King entred in diſcourſe with this 
Deponent, How came you in here, man? And 
this deponent anſwered, As God lives, I am ſhot 


in here like a dog. The King anſwered, Will my 


Lord of Gowrie do me any evil, man? this Depo- 
nent anſwered, I vow to God I ſhall die firſt. And 
then the King bad this Deponent open the Window, 
and he opened the window that looked to the Spy- 
tower: and the King anſwered, Fy, the wrong 
window, man ! And thercafter, this Deponent paſſing 
to the other window neareſt his Majeſty, to open 
the ſame ; before he got to the window, Mr. A. 
lexander opened the door, and came in again, and 
ſaid to his Majeſty, By God! there is no remedy 3 
and then he loups to the King, and got him by both 
the hands, having ane garter in his hands. Then 
the King anſwered, I am a free Prince, man; I will 
not be bound: ſo his Majeſty caſt looſe his left hand 
from Mr. Alexander; and at that ſame time, this 
Deponent draws away the garter from Mr. Alexander, 
and his Majeſty loups free from the ſaid Mr. Alex- 
ander, and the ſaid Mr. Alexander follows his Ma- 
jelty, and with his left hand about his Majeſty's 
craig, puts his right neeve [fiſt] in his Majeſty's 
mouth: fo his Majeſty wreſtling to be quite of him, 
this D-ponent puts his hand out of his Majeſty's 
mouth. And thereafter, this Deponent did put his 
left hand over his Majeſty's left ſhoulder, — pull'd 
up the broad of the window, whereunto the ſaid 
Mr. Alexander had thruſt his Majeſty's head and 
ſhoulders ; and with the force of the drawing up of 
the window, preſſcs his Majeſty*s body about, his 
right fide to the window: at which time his Ma- 
jeſty cries furth, Treaſon ! treaſon! So the Maſter 
lar] to this Deponent, Is there no help with thee? 


2 
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wo worth thee, thou villain ! we all die. So rwi- 
ning his hand on the guard of his own ſword ; and, 
incontinent, the King's Majeſty put his hand on 
the Maſter's hands, and ſtay'd him from drawing 
of his ſword : and this ways they both being graſped 
together, comes furth of che cabinet to the cham- 
ber: and, in the mean time, this Deponent threw 
about the key; then ſtanding in the door of the 
head of the turnpike, which entred to the chamber, 
and opened the door thereof, to eſchew [eſcape] 
himſelf, and to let his Majeſty's ſervants in. And 
how ſoon he opened the door, John Ramſay came 
in at the ſaid door, with an haulk on his hand, and 
paſſed to the King's Majeſty, and laid about him, and 
drew his whinger; and as he ſaw him minting with 
the whinger, this Deponent paſſed forth at the ſaid 
door, and paſs'd down the turn- pike. And, as this 
Deponent paſs'd through the cloſe, and came to the 
fore-gate, this Deponent ſaw the Earl of Gowri - 
ſtanding before the gate accompanied by ſundry 
perſons, of whom he remembers none; but re- 
members well, that the Earl had this Deponent's 
knapſchaw, or head-piece, on his head, and two 
{words drawn in his hands: and incontinently there- 
after, this Deponent paſs'd to his own lodging, 
where he remained while the King paſſed furth of 
the town ; and then the nent paſs'd to the 
bridge, and walked up and down by the ſpace of 
an hour, and returned not again to the Earl's 
lodging. And the time of his entry to his houſe 
that night, this Deponent's wife inquir'd at this De- 
ponent,” What trouble was within the place? to 
whom he anſwered, Well is me of one thing, that 
if I had not been there, the King had been twice 
ſticked this night: but wo's me for the thing that 
is fallen out. And this Deponent being demanded 
by Mr. Jobn Moncreif, after his returning from 
Falkland, where have you been with your boots 
on? anſwered, He had been two or three miles be- 
yond Erne, and durſt not tell him the verity, by 
reaſon the Earl of Gowrie had diſcharged him'to 
tell the errand, he ſent him, to any body. And 
farther, this Deponent declares, That when he ſaw 
the Earl of Gowrie ſtanding with the drawn ſwords 
before the gate, this Deponent ſpoke not to the Eat, 
neither yet the Earl to him at that time, but he 
paſſed to his own houſe. n re 
Sic ſubſcribitur, 9/69 
| ANDREW HENDERSON. 


HE Abbot of [nchechaffrey, ſworn and exa- 
mined, depones, That, upon the 5th day of 
Auguſt laſt by-paſt, this Deponent being in Falk- 
land, about ſeven hours in the morning, he met Mr. 
Alexander Ruthven accompanied with Andrew Ruth- 
ven; and, at that time, only ſaluted the ſaid Mr. 
Alexander Ruthven, without any conference farther - 

at that time. And at that time, he ſaw the ſaid 
Mr. Alexander enter in conference with his Majeſty, 
upon the green, betwixt the ſtables and the park: 
which conference enduring for the ſpace of a quarter 
of an hour, and the ſaid Mr. Alexander accompanied 
his Majeſty while they came to the Meadow; and, 
at his returning from his Majeſty, this Deponent 
deſired Mr. Alexander to disjune with him, by rea- 
ſon his own could not be ſo ſoon prepar'd. To 
whom Mr. Alexander anſwered, He might not 
tarry, by reaſon his Majeſty had commanded him 
to await upon him. - And, as this Deponent paſſed 
to Falkland, leaving Mr. Alexander behind him, 
met his horſe with his man, coming from Falkland 
: ; to 


- 
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to him; and then this Deponent, after he had diſ- 
juned in Falkland, he took his journey the high-way 
to Inchechaffrey, and the Deponent being but a 
mile be- north Stramiglo, he's incompany'd with my 
Lord Duke, Lindores, the Laird of Urqubill, Fohn 
Hamilion of the Grange, Finlay Tailzies ; and Mr. 
Alexander Ruthven came by this Deponent, riding 
the high-way to Perth, Then incontinent, this De- 
ponent horſed, and accompanied his Majeſty to 
Perth, where he ſaw the Earl of Gowree meet his 
Majeſty in the Juche, and pailed in company with 
his Majeſty, and his Noblemen, and ſervants, to 
the Earl of Gowrie's lodging, where they dined all 
together. And after dinner, this Deponent being 
in the chamber at the north-end of the hall, word 
paſſed thro? the hall, that his Majeſty was paſſed 
away, and ridden towards Falkland; and then this 


| Deponent, in company with the Lord of Mar, and 


remanent preſent for the time, paſſed to the cloſe, 
and from that to the high-ſtreet ; and the Earl of 
Gowrig being preſent with them, deſired them to 
ſtay, while he returned and advertiſed them of the 
verity thereof. And incontinent the Earl of Gowrie 
paſſed up the ſtair, and returned back, and certi- 
fied the Deponent and his colleagues of his Majeſty's 


departure. Then the Lord Duke, this Deponent 


and remanent, cried for their horſes to follow the 
King. Then, as they were ſtanding upon the high- 
ſtreet, they heard ane cry anda voice; and the Duke 
firſt declared, I am ſure, yon is his Majeſty's voice, 
be where he will himſelf. And immediately there- 


after, this Deponent ſaw his Majeſty look ing forth 


of 2 window of the round, wanting his hat, and his 


face red, crying, Fy, help, my Lord Mar! trea- 


ſon1 treaſon! I am murder'd ! And, at that ſame 
inſtant, to his judgement, was pull'd per force in at 
that fame window. And incontinent thereafter, this 
Deponent paſſed in haſte up with the Earl of Mar 
and my Lord Duke, to the chamber within the gal- 


| lery 3 where he ſaw, heard, and did in all things 
conform to the Earl's depoſition. | 


Sic ſubſcribitur, 


INCHECHAFFREY, 


\HE Abbot of Lindores, (worn and exami- 

ned, depones conform to the Lord Duke of 
Lenox, in all things; addendo, That after dinner, 
when word was of his Majeſty's departure towards 
Falkland, and that they had all together come down 
to the Porter, and had enquired at him, Gif the 
King's Majeſty was gone furth? che Porter an- 
ſwered, He was not paſſed furth; and the Earl of 
Gowrie affirmed, That he was paſſed furth at the 
back-gate: and the Porter ſaid to the Earl of 


 Gowrie, That cannot be, my Lord, becaule I have 


the key of the back-gate, And, after that his 


Majeſty had cried furth of the window of the round, 


Treaſon ! treaſon! c. this Deponent law James 
Erikin incontinently lay hands on the Earl of Gori 
upon the high-ſtreet 3 and immediately Sir Thomas 


' Erskin gripped the Earl of Gowrie : Fy, traitor | 


this is thy deed," thou ſhalt die. Then the Earl of 
Gowrie anſwered, I ken nothing of the matter. Then 
inſtantly the Earl of Gowrie's men tugged the ſaid 
Sir Thomas Er:kin and Fames Erkin from the Earl of 
Govrie; who incontinent ran the ſpace of half ane 
pair of butt · lands from them, towards Glenurchie's 


houſe, and drew furth his two ſwords, and cried, I 


will either he at my own houſe, or die by the gate. 
And incontinently thereafter the ſaid Earl, accom- 
panied wich thirty perſons, or thereby, paſſed within 


the ſaid place, wherein his Majeſty was for the 
time: and ſhortly after, the Deponent, as appeared 
to him, ſaw a multitude of people carrying a joiſt 


towards the place. Ly 
5s Sic ſubſcribitur, 
Linvpores. 


IR Thomas Erskin, of the age of thirty-ſix 

years, ſworn, depones, conform to the Lord 
Inc bechaſſrey, and Lord of Lindores ; addendo, That 
immediately after this Deponent heard his Majeſty 
cry furth of the window of the round, Fy, help! 
I am betray'd, they are murdering me ! he ran with 
diligence towards the place, to have helped his Ma- 
jeſty; and before his entry, ſecing the Earl of 
Gowrie, this Deponent and his brother gripped 
him by the neck, and ſaid to him, Traitor, this is 
thy deed. Whilk Earl anſwered, What is the 
matter? I ken nothing. Immediately the Earl's 
ſervants ſever'd him from this Deponent and his 
brother. And then this Deponent entred within 
the cloſe, he foregathered with Sir Hugh Herries, 
who demanded of the Deponent what the matter 
meant; and, in the mean titne, the Deponent heard 
Sir John Ramſay crying out at the turnpike-head, 
Fy, Sir Thomas, come up the turnpike, even to the 
head! And, as this Deponent had paſſed up five ſteps 


of the turnpike, he ſees and meets with Mr. Alex- 


ander Ruthven blooded in two parts of his body, 
viz. in his face and in his neck; and incontinent, 
this Deponent cries to Sir Hugh Herries, and others 
that were with him, Fy, this is the traitor, ſtrike 
him ! And incontinent he was ſtricken by them, and 
fell; and as he was fallen, he turn'd his face, and 
cried, alas ! I had not the wyte of it; this Depo- 
nent being ſtanding above him in the turnpike. 
Thereafter, this Deponent paſs'd to the head of the 
turnpike, and entered within the chamber at the 
head of the gallery, where the King and Sir Fobz 
Ramſay were there alone preſent ; and, at the firſt 
meeting, this Deponent ſaid to his Majeſty, I 


thought your Majeſty would have concredited more 


to me, nor co have commanded me to await your 
Majeſty at the door, gif ye thought it not meet to 
have taken men with you. Whereupon his Majeſty 
anſwered to this Deponent, Alas ! the Traitor de- 


, ceived me in that, as he did in the leave; for I com- 


manded him expreſsly to bring you to me, which 
he promiſed to me to do; and returned back, as I 
thought, to fetch you: but he did nothing, but 
ſtetked the door. Shortly thereafter, Sir Hugh Her- 
ries followed the Deponent into the chamber, and 
George Wilſon, ſervant to James Erin and imme- 
diately thereafter. Mr. Thomas Cranſ/toun, with his 
ſword drawn in his hand, entered within the ſaid 
chamber; and the Earl of Gowrie followed him 
within the ſame chamber, with ane drawn ſword in 
every one of his hands, and ane knapſchaw on his 
head, who ſtruck at this Deponent and his colleagues 
ane certain ſpace. Likeas, they defended themand 
ſtruke again: and that ſame time, this Deponent 
was hurt in the right hand be Mr. Thomas Cran- 
ſtoun; and this Deponent heard my Lord of Gowrie 
ſpeak ſome words at his entry, but underſtands them 
not. At laſt, Sir John Ramſay gave the Earl of 
Gotorie ane dead ſtraik; and then the Earl leand 
him to his ſword, and the Deponent ſaw a man ha'd 
him up, whom he knew not; and how ſoon the Earl 
fell to the ground, Mr. Thomas Cranſton, and the 
remanent who accompanied him, departed and paſs'd 
down the turnpike, ' And the Deponent remembers, 

that, 
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nat at that time, there were more perſons in the 
chainbin with the Earl of Gowrie by Mr. Thomas 


Cranſtoun, but knew nane of them, except that he 
believes that ane black man, that was there in com- 
pany within the chamber, was Hugh Moncreif, bro- 
ther to the Laird of Moncreif; but the Deponent 
knows not well, whecher or not it was Hugh 
reif. | 

cad Sic ſubſcribitur, 

Sir THoMas ERSKIN. 


IR Jobn Ramſay, of the age of twenty-three 

years, or thereby, ſworn, depones, That im- 
mediately after he had dined, the day libelled, in 
the Earl of Gowrie's houſe, he took his Majeſty's 
haulk from John Murray, to the effect the ſaid 
Jobn might have dined: and the Deponent miſſing 
his Majeſty, and forgathering with the Laird of 
Pittencreif, in the Earl of Gowrie's hall; and de- 
manding of Pittencreif, where his Majeſty was? 
the ſaid Laird firſt convoy*'d the Deponent to the 


chamber where the King dined, thereafter to the 


yaird, hoping that his Majeſty had been there: and 
miſſing his Majeſty in the yaird, convoy'd the De- 
ponent up to ane fairgallery, where the Deponent 
was never before ; where having remain'd a certain 


ſpace beholding the gallery, they came both down 


to the cloſs, where they met with Mr. Thomas Cran- 
ſtoun in the midſt of the cloſs, who ſaid to them, that 
his Majeſty was away upon horſeback, at the [nche : 
whereupon this Deponent and Pittencreif ſindered ; 
and the Deponent paſſed furth of the gate, to his 
ſtable, to have gotten his horſe, and being ſtand- 
ing at the ſtable-door, he heard his Majeſty cry, 
knew his Highneſs's voice, but underſtood not 
what he ſpake. Whereupon he comes immediately 
within the cloſs, and finding ane turnpike-door open, 
he enters within the ſamen, and runs up the turn- 
Pike, while he comes to the door upon the head 
thereof; and hearing ane ſtruggling and din of men's 
feet, he ran with his hail force at the door of the 


turnpike-head, which enters to the chamber at the 


end of the gallery; the Deponent having in the 
mean time his haulk on his hand, and having dung 
open the door, he ſees his Majeſty and Mr. Alex- 
ander Ruthven in others arms, ſtriving and wreſtling 
together, his Majeſty having Mr. Alexander's head 
under his arm, and Mr. Alexander being almoſt on 
his knees, had his hand upon his Majeſty's face 
and mouth : and his Majeſty ſeeing the Deponent, 
cried, Fy ! ſtrike him laigh, becauſe he has ane pyne 
doublet upon him. Whereupon the Deponent caſt 
the haulk from him, and drew his whinger, where- 
with he ſtrake the ſaid Mr. Alexander; and imme- 
diately after he was ſtriken, his Majeſty ſhot him 
down ſtairs whereat this Deponent had entered. 
Thereafter, this Deponent addreſſes himſelf to a win- 
dow; and looking furth thereat, and ſaw Sir Thomas 
Erkin, the Deponent cried, Sir Thomas, come up 
this turnpike, even to the head. In this mean time, 
his Majeſty did put his foot upon the haulk-leafh, 
and held her a lang time, while the Deponent came 
and took her up again: and then Sir Thomas Erkin 
entered, And in the reſt depones conform 'to Sir 
Thomas Erskin in all points 3 and further ſays, That 
when the Deponent firſt entered within the chamber, 
he ſawa man ſtanding behind his Majeſty's back, 
whom he no ways knew, nor remembers what ap- 
parelling he had on; but after that this Deponent 
had ſtriken Mr. Alexander, he ſaw that man no more. 
Sie ſubſcribitur, | 
Sir John RAMSAY. 


for High Treaſon. 
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* Grabam of Urquhill, ſworn and examined, 
depones conform to the Lord Duke of Lenox 
and Earl of Mar in all things, reddens eandem 
cauſam ſcientiæ; adding, That this Deponent the 
time that he was at dinner in the hall, with my 
Lord Duke and Earl of Mar, he ſaw the King and 
Mr. Alexander Ruthven paſs throw the hall up the 
turnpike, towards the gallery : and, as this Depo- 
nent, Jobn Hamilton and others, were following, 
Mr. Alexander cry'd back, Gentlemen ſtay, for ſo 
it is his Highneſs's will. 
Sic ſubſcribitur, 
JohN GRAHAM of Urqubill. 


obn Graham of Balgowne, of the age of fifty 
years, or thereby, married, depones conform 
to the Lord Duke in all things ; adding, That this 
Deponent the day libelled, after the death of the 
Earl of Gowrie and his brother, and hearing his 
Majeſty report, that Mr. Alexander preſſed to have 
bound his Highneſs's hands with a garter; this De- 
ponent found a garter at the cheeck of the round 
door among the bent, and immediately thereafter 
this Deponent preſented the garter to his Highneſs : 
and at the ſight thereof, his Majeſty ſaid, T hat the 
ſame was the garter wherewith Mr. Alexander preſſed 
to have bound his hands; and then, Sir Thomas 
Erikin gripped to the ſame garter, and ſaid, That 
he would keep it, which he has yet in keeping. 
Sic ſubſcribitur, 
Jonx GRAHANM of Balgowne, 


Mr. John Moncreif depones as follows, to wit, 
1 That day I was ſtill preſent with my Lord of 
Gowrie, unto the time I heard his Majeſty cry, 
Treaſon! and ſaw him put his arm furth of the 
window of the room, and then leſt him : for I con- 
ceived in my heart it was plain treaſon, conſpir'd 
againſt his Majeſty, and was induced hereto, in 
reſpe& of thele preſumptions following: Firft, I 
ſaw the King's Majefty and umquhile Mr. Alexander 
Ruthven my Lord's brother go furth at the hall- 
door their alanes; whereas his Majeſty had no 
weapons, and Mr, Alexander had a ſword. Next, 
I ſaw his Majeſty come in a quiet and ſober man- 
ner to the town, wherethrough appeared, he would . 
have no evil purpoſe in his mind. em, He ſaid, 
Mr. Alexander riding to Falkland in the morning, 
was obſcured from me and my brother Hugb where 
he was: and I havng enquired of my brother Hugh 
where he was riding to, he knew nothing thereof; 
ſo that neither he nor I could ger trial of the ſame. 
Item, I having enquired at Andrew Henderſon him- 
ſelf, who rode to Falkland, and returned two hours 
before him, ſaluted me, and anſwered, That he had 
been two or three miles above the town; and ſays, 
the ſaid Andrew had another doubler on, more than 
he uſed commonly, and was more bulkſom ; and, 
as appears, might have contained ane Secret. Item, 
That day being the Council-day of the town, my 
Lord excuſed himſelf, in reſpect of his advice. Item, 
I having preſſed him to ſubſcribe ane Confirmation 
of ane Lady's, firſt refuſed, in reſpect foreſaid; 
always paſſed it thereafter. Item, My Lord tarried 
longer from his dinner nor he uſed : and albeit 
Andrew Ruthven, who was with the Maſter, came 
and rounded my Lord at the board, he made him 
to miſknow all things, unto the time that the ſaid 
Mr. Alexander came himſelf, and then raiſe from 
the board, and met his Majeſty. Ilem, My Lord 
obſcured altogether, that he knew of the coming of 

any 


% 


any man, while the Maſter came. Item, Mr. Tho- 
mas Cranſtoun was the firſt that I heard cry, The 
King's Majeſty is away. Lem, After my Lord 
Duke and my Lord Mar, and his Majeſty's ſer- 
vants were in the cloſe, my Lord of Gowrie came 


back again to the hall, ſaying, The King was away : 


ſo that, as I thought, he would have each man 


thinking ſo. And I thought his Majeſty was not 


received with that hearty complement as became. 


Item, After his Majeſty's riding away, my brother 


| Hugh came to my houſe, and I enquiring of him 


what he thought of thir mattfrs ; anſwered, Be- 
fore God, ſo far as I can perceive, I trow, it ſhall 
kyth ane plain treaſon on my Lord's part. And I 
ſpeiring at him, If he knew any thing thereof? 
anſwered, He knew nothing ; but he and Henry 
Ruthven, after all things were ended, fell in confe- 
rence thereanent, and he thought things were 
likely. Laſtly, Andrew Henderſon's Letter moves 
me moſt of all. And, upon my falvation and 
condemnation, I know no farther in this matter; 
nor yet can remember of any other circumſtance 
or preſumption, might have induced me to conceive 
the former, which I apprehended, in manner fore- 

ſaid. | 

Fe Sic ſubſcribitur, | | 
Mr. JonNx MoncREir. 


Perth, be thir Preſents teſtifies upon my con- 
ſcience, and in the ſight of God, as I ſhall anſwer 
to him in the Great Day, That upon the fifth day 
of Auguſt, one thouſand and fix hundred years, I 


I Andrew Roy, one of the Baillies of the Burgh of 


being in the umquhile Earl of Gowrie's Lodging, 


when his Majeſty was there, ſaw his Majeſty, after 
his dinner, accompanied with the Maſter of Gowrte, 
Tiſe from the table, and gang furth of the chamber 
where he had dined ; but, to what place, I know 
not; being beholding the ſaid umquhile Earl of 
Gowrie's entertainment of the Noblemen, in drink- 
ing his Majeſty's Scoll to them; which, his Majeſty, 
before his riſing from the table, had commanded 


him to do. And after this, the Lords, viz. my 


Lord Duke, my Lord of Mar, my Lord Lindores, 
and my Lord of Inchechaffrey, with ſundry of his 
Majeſty's Gentlemen and Servants, accompanied 
with the Earl of Gowrie in perſon ; and ſhort ſpace 
after dinner, had miſſed his Majeſty, and enquired 
where he ſhould be; they went to the fore-gate, 
and ſpeir'd at the Porter, If he ſaw the King go 
furth at the fore-gate? and heard the Porter an- 
ſwer, That his Majeſty was not gone furth that way. 
Alſo, that the Earl of Gowrie ſaid to the Porter, 


Le lie, knave, he is furth, and the Porter replied, 


That he ſhould give his head, in caſe his Majeſty 
were furth. Yet, upon the Earl of Gowrie's aſſurance, 
that his Majeſty was furth to the Inche, the Lords 
iſſued out in haſte at the foregate, and ſpeiring 
where the King was, I ſaw ane ding up the long 
front-window, in the north · ſide of the turret, upon 
the high- gate; but who dang it up, I know not. 
And farther, ſaw clearly his Majeſty ſhut furth his 
head and arm at the foreſaid window, and heard 


his Majeſty crying Joudly, Fy, treaſon ! treaſon !_ 


and murder] help, Earl of Mar! Whereupon, I 


being very agaſt, and wonderfully aſtoniſhed, ac 


that cruel and terrible ſight, and pitiful and woful 

cry, I not knowing what the matter meant, bur 

perceiving his Majeſty in extream and great danger, 

ran with all poſſible diligence thro' the ſtreets, 

crying loudly, Fy, treaſon! treaſon againſt the 
; | 
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King! for God's ſake, all honeſt men, haſte and 
relieve the King: and commanded to ring the com- 
mon bell, that all men might come in haſte to. his 
Majeſty's relief; and then I returned with all 
poſſible diligence, with a great number of the people 
with me, and came before the foreſaid turret and 
window, where I ſaw his Majeſty firit cry out; and 
then I cried out, How is the King? But my Lord 
Duke and my Lord of Mar anſwered, The King 
is well, {praiſe be to God.) Then I cried again up 
to his Majeſty, and ſhew his Majeſty, That the 
Baillies and Townſhip were then come, in all haſte, 
to ſupply and relieve his Majeſty : and therefore 
beſought his Majeſty ro command what was his 
Majeity*s Will, and beſt to be done. And then his 
Majeſty beckoned furth his hand to me and to the 
people, commanding me to cauſe the people re- 
tire them to their lodgings. Which commandment 
I incontinent obey*'d, and commanded all manner 
of men to retire themſelves to their lodgings ; and 
likewiſe paſſed to the mercat- croſs, and, by open 
proclamation, commanded in his Highneſs's name, 
that all men ſhould retire them to their lodgings, 
under the pain of treaſon, who obeyed not incon- 
tinent after my charge. And this I teſtify to be of 
verity, by the faith and truth of my body, ſo far 
as I juſtly can remember, In witneſs of which, I 1 
have ſubſcribed theſe Preſents, with -my hand, at 
Perth, the thirteenth day of Oober, one thouſand 
and fix hundred years, before theſe witneſſes, Mr. 
Patrick Gallowahb, Miniſter to his Majeſty ; Fames 
Drummond of Letchel ; Oliver Young, Conſtantine 
Wallace, Thomas Fobnſton, Baillies; Henry Elder, 
Clerk; Robert Anderſon, Andrew Mowat, and Wil- 
liam Jack, Burgeſſes of Perth. Sic jubſeribitur, 
ANDREW Roy, Baillie, with my hand. Mr. 
Patrick Gallowah witneſs, James Drummond wit- 
neſs, Oliver Young Baillie, witneſs 3 Thomas Fobnſton 
Baillie, witneſs; Robert Anderſon witneſs, Andrew 
Arnolt witneſs, William Jack witneſs, Henry Elder 
Scribe, witneſs, | 


NO Chriſtie, porter to umquhile John Earl of 
Gowrie, of the age of thirty years, ſolutus, 
depones, That he was porter to the Earl of Gowrie, 
the fifth day of Auguſt libelled: ſicklike, he was 
by the ſpace of five weeks before. And ſhortly 
after the dinner, this Deponent ſaw my Lord Duke, 
the Earl of Mar, the Earl of Gowri-, come to the 
cloſe; and my Lord Duke ſpeird at this Deponent, 
if his Majeſty was paſſed furth of the cloſe? The 
Deponent anſwered, that he was not furth. Then 
the Lord of Mar ſaid, Billy, tell me the verity, if 
his Majeſty be furth or not? And he anſwered, in 
truth, he is not furth. The Earl of Gowrie look- 
ing with an angry countenance, ſaid, Thou lied, he 
is furth at the backgate, and through the Jucbe. 
Then this Deponent anſwered, that cannot be, my 
Lord, for I have the key of the backgate, and of 
all the gates of the place, Thereafter, this Depo- 
nent heard and ſaw his Majeſty looking furth of the 
window of the round, and crying, Treaſon ! Trea- 
ſon! fy, help, my Lord of Mar! And inconti- | 
nent, my Lord Duke, the Earl of Mar, and others, 
ran up the ſtair of the turnpike to the gallery: and 
thereafter, the Lord of Gowrie came from the high- 
ſtreet, within the cloſe, having a ſtcel-bonner on 
his head, and a drawn ſword in his hand, accom- 
panied with Alexander and Hary Ruthven, Patrick 
Eviot and Hugh Moncreif, Mr. Thomas Cranſtoun ; all 
having drawn ſwords in their hands, and paſſed all 
AE together 


1600. 


ther with my Lord up the old turnpike; but 
ve a done within the houſe and place thereafter, 
knows not, but by report: neither ſaw he any joiſt 
brought to the place, by any of the town. And 


- knows no more of the matter. 


Sic ſubſeribitur, 
| RoBerT CHRISTIE. 


' A Lexander Blair, younger of Balibyik, ſworn and 
A examined, depones, conform to immediate 


pracedenti ; except, That he faw not my Lord of 
Gowrie paſs with his company, and drawn ſwords, 
up the turnpike: but ſa Alexander and Hary 
Ruthven, and Hugh Moncreif, come down the little 
turnpike, where they and my Lord had aſcended, 
the ſaids three perſons having drawn ſwords in their 
hands; but ſaw not Patrick Eviot there. And 
this Deponent ſays, that after the tumult was riſen, 
and this Deponent preſſing to enter within the 
place, he was a little ſtaid by them in the place ; 
but they yielded at once, and the Deponent got 
entry. Likewiſe, he ſaw a joiſt brought from the 
town, and ſet up at the wall of the cloſe ; but 
who brought the ſamen in, he knows not. 
Sic ſubſeribitur, 
ALEXANDER BLAIR, 


Appearand of Balthyik. 


GE Hay, prior of Charterhouſe, of the age of 
twenty- eight years, or thereby, married; de- 

nes, conform to the Lord Duke of Lenox, in 
all things, after his Majeſty's entry in Sr. Jobn- 
floun, the day libelled : adding, that, that ſamen 
day, the Deponent having ado in St. Fobn/toun with 
the Earl of Gowrie, and _— with him in his 
own place, he faw Andrew Henderſon come in 
booted from Falkland, and heard the ſaid Earl of 
Gororie enquire of the ſaid Andrew, who was with 
his Majeſty in Falk!/and? And thereafter, the ſaid 
Earl took the ſaid Andrew Henderſon to the ca- 
binet, and, after a certain ſpace, the Earl coming 
to the chamber, he gave this Deponent his diſ- 
patch; ſaying, That he had to do that day, and 
might not await of his errand, and bad him come 


another day. 
N Sic ſubſeribitur, 
GrOROE Hay. 


R. Peter Hay, of the age of thirty years, or 

thereby, married; depones, conform to 
George Hay in all things, the Witneſs immediately 
preceding. 


Sic ſubſcribitur, | 
PETER Hay. 
£ 
Robert: Graham of Thorink, ſworn and examin'd, 
e depones, conform to the Duke of Lenox, after 
that his Majeſty entered in Perib. 
Sic ſubſeribitur, 
Roß ERT GRAHAM, 


Over Yourg, Baillie in Perth, ſworn and exa- 
© mined, depones, That the day libelled, this 
Deponent was in the Earl of Gowrie's lodging, 


where he ſaw the King dine; and after dinner, ſaw - 


the King's Majeſty and Mr. Alexander Ruthven 


paſs their allanes through the hall, and up the 
turnpike ; and immediately thereafter, this Depo- 
nent paſs'd to his own lodging in the town, where 
he abode while the cry and tumult raiſe ; and, 
incontinent, this Deponent running to the place 
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whereat his Majeſty cry*d out at the window; and 
commanded this Deponent, by name, to ſtay the 
tumult of the People: the which, this Deponent 
obey*d and did; and ſaw Hugh Moncreif coming 
furth of the place; but his face being bloody, and 
Hary Ruthven, one of the defenders, at the mouth 
of the water-gate, with a drawn ſword in his hand: 
and knows no more in the matter. | 
Sic ſubſcribitur, 

OLiver Loud. 


Ames Drummond of Pitcarms, ſworn and exa- 


| min*d, depones, conformis immediate præcedenti 


in omnibus: adding, that as the Deponent, imme- 
diately after the cry raiſe, running to the place li- 
belled, he meets upon the high-ſtreet Alexander 
Ruthven one of the defenders, having a drawn ſword 
in his hand, and crying, fire and powder! And he 
knows no more of the matter. | 
Sic ſubſcribitur, 
James Dauuuoxp. 


lian Reynd, fleſher in St. Jobnſtoun, of the 
age of thirty years, or thereby, married, de- 
pones, That he ſaw within the cloſe of Perth, after 
fray raiſe, Patrick Eviot and Hugh Moncreif, both 
bloody, having drawn ſwords in their hands. 
Sic ſubſcribitur, 
WilLiam Reynwp. 


Homas burgeſs of Perth, ſworn and 
examin'd, depones, conform to James Drum- 
mond and William Reynd ; but he ſaw not Patrick 


Eviot there. 


Sic ſubſcribitur, 
THOMAS 


Eee Wilſon, ſervant to James Erikin, of the 
age of twenty-four years, or thereby, ſolutus, 
depones, conform to Sir Thomas Erskin, in all 
things; by reaſon this Deponent was in company 
with the ſaid Sir Thomas, after the firſt time, that he 
and James Erskin his Brother had gripped the Earl 
of Gowrie, and were ſindered from him be his ſer- 
vants; and immediately thereafter, this Deponent 
accompanied the ſaid Sir Thomas Erstin up to the 
turnpike, into the chamber where his Majeity was, 
where he ſaw, as the ſaid Sir Thomas has deponed, 
in all things, 
Sic ſubſcribitur, 
Grorce WILSON, 


Avid Reynd, fleſher in Perth, ſworn and exa- 
min'd, depones, conform to James Drummond, 
and heard Alexander Ruthven cry for powder ; but 
ſaw not Patrick Eviot. 
Sic ſubſcribitur, 


Da vip Revyno. 


6 Ilbert Hutchiſon in Perth, of the age of twenty- 
four years, or thereby, ſolutus, depones, con- 
form to James Drummond in all things, and David 


Reynd. 
Sic ſubſcribitur, | 
GILBERT HuTcnisoN. 


* Murray of Arkney, of the age of fifty- eight 
years, or thereby, married, depones, the day 
libelled, this Deponent came to St. Jobnſtoun after 
dinner, where he heard his Majeſty crying furth of 


the window of the round, Fy, Treaſon! my * 
| o 
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of Mar, help! Immediately thereafter my Lord of lowed the Duke and Earl of Mar up the 
and depones, as they have deponed. 


Mar and the Duke ran up the broad turnpike 3 and 
the Deponer followed them in the cloſe, where he 


ſaw the Lord of Gowrie, having ane ſteel- bonnet on 


his head, and two drawn ſwords, ane in ilk hand ; 
and ſaw the ſaid Earl paſs up the turnpike, accom- 
panied with certain his ſervants, having drawn 
{words in their hands; of whom he knows none. 
| Sic ſubſcribitur, 
| Jonn Murray. 
Hm Burrell burgeſs of Perth, ſworn and exa- 
min*d, depones, conform to James Drummond, 
adding, That the time of the fray this Deponent en- 
tring within the cloſe of the place, he ſaw ſtanding 
in the cloſe, with drawn ſwords in their hands, 
Alexander and Harrie Ruthvens, and Hugh Moncreif 
blooding in his face ; and, at the ſame time, this 
Deponent ſaw Mr. Thomas Cranſtoun come down the 
black turnpike, and he took forth of his hand his 
ſword; and heard the ſaid Alexander Ruthven cry 
for fire and powder; and ſaw not Patrick Evie! 
there. > 
Sic ſubſeribitur, 
| THOMAS BURRELL. 


Lexander Forreſt tailor in Perth, of the age of 
forty years, or thereby, married, depones, 
the day libelled he ſaw George Craigingelt and 
Walter Crookſhank a lacquey, ſtanding in the yeard 
with drawn ſwords, | 
Sic ſubſcribitur, | 
ALEXANDER FORREST, 


15 JJ Ham Robertſon notar in Perth, of the age of 


thirty-four years, or thereby, married, de- 
pones, the day libelled, this Deponent being within 
the cloſe of the place, he ſaw the Lord of Gowrie 
ſtanding in the cloſe, accompanied with ſeven or 
eight Perſons, of whom he knew none; the ſaid 
Earl then having ane ſteel-bonnet on his head, and 


ane drawn ſword in ilk hand; at the whilk ſight - 


this Deponent being afraid, paſt furth of the place, 
and knows no more in the matter. 
Sic ſubſcribitur, 
W1iLLiam RoBERTSON. 


NO. Calbraith, ſervant to the King's Majeſty, 

of the age of thirty years, depones, conform 
to the Lord Duke of Lenox in all things, by reaſon 
this Deponent, all that day, was in company with 


his Majeſty, and after that his Majeſty had cried 


out at the window, Treaſon! this Deponent fol- 


James Bog. 


curnpike, 


Sic ſubſcribitur, | 
RoBE RT Cal ER AITH, 


RO! Brown, fervant to his Majeſty, depones, 
conform immediate pracedenti in omnibus, be- 
cauſe this Deponent, the time libelled, accompa- 
nied Sir John Hamilton to, fetch the hammers up to 
the gallery; and this Deponent paſs'd up the little 
black turnpike, and at his firſt entry within the 
chamber, he ſaw the Earl of Gotwrie lying dead; 
there being at that time in company with his Ma- 
jeſty, Sir Tomas Erskin, Sir Hugh Herries, Sir John 
Ramſay, and George Wilſon. 5 
. Sic ſubſcribitur, 
RozERT Brown, 


72 Bog porter to his Majeſty, ſworn and exa- 
min'd, depones, That he ſaw the King's Maje- 
ity and Mr. Alexander Ruthven paſs through the 
hall, and ſaw that day, George Craigingelt with ane 
drawn ſword in his hand, accompanied with certain 
raſcals: and, in others, depones conform to the 
Lord Duke and Earl of Mar in all things. | 
| | Sic ſubſcribitur, 
James Boc. 


7 Bog ſervant to his Majeſty in the ale-cellar, 
ſworn and examin'd, depones, conform to 


Sic ſubſcribitur, 
| | Jonx Bog, 
Lexander Peebles, burgeſs of Perth, of the age 
of thirty years, or thereby, married, depones, 
the day libelled, this Deponent being within his 
own houſe foranent the Earl of Gowrie's lodging; 
how ſoon his mother heard the common bell ring, 
ſhe locked the door, and held him in all the time; 
and ſaw at that time, the Earl of Gozrie enter in 
at the gate with two drawn ſwords, ane in ilk hand, 
and ane lacquey put ane ſteel-bonnet on his head: 
and, ane certain ſpace thereafter, the Deponent ſaw 
Hugh Moncreif come furth of the place with ane 
bloody head, and Patrick Evio!'s man likewiſe 
blooding; and alſo ſaw Patrick Eviot come furth of 
the hall ; but remembers not, if he had ane ſword 
in his hand: and ſaw alſo Alexander Ruthven come 
furth with ane ſword drawn in his hand. 
Sic ſubſeribitnr, | 
ALEXANDER PEEBLEs. 


The Sentence and Doom pronounced by the Lords and E Rates of Parliament for 
High-Treaſon, againſt John Earl of Gowrie and his Brother Mr. Alexander 


Ruthven. 


[To repeat the Libel and Executions, or the Libels verbatim, would be uſeleſly tedious to 
Readers; therefore I inſert the Doom or Sentence verbatim, pronounced on the 15th Day 


of November 1600. | 


| NH E faids Lords and Eſtates of Parlia- 
ment finds, decerns and declares, that 
the ſaid umquhil 7% Earl of Gotorie, 
and Mr. Alexander Ruthven his Brother, com- 


* mitted and did open and manifeſt Treaſon againſt 
| 3 
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our ſaid Sovereign Lord, in all points, articles 
and matter contain'd in the ſaid ſummons: and 
therefore it was given for doom, by the mouth 
of David Lindſay Dempſter of Parliament, in 
* manner and form as follows: 

| This 
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© This Court of Parliament ſhowes for law, that 
6 NG, Ly guar Jobn Earl of Gowrie, and um- 
« quhil Mr. Alexander Ruthven his Brother, com- 
© mitted the foreſaid crime of Treaſon and Leſe- 
« Majeſty in their life-times, againſt our Sovereign 
« Lord and his Authority Royal, in manner at 
« Jenoth contain'd in the faid ſummons: and there- 
« tre decerns and declares the name, memory and 
« dionity of the ſaid umquhil John Earl of Gowrie, 
« and umquhil Mr. Alexander Ruthven his Brother, 
to be extinguiſh'd, and their arms to be cancelld 
and deleted furth of the books of arms and nobi- 
« lity; ſo that their poſterity ſhall be unhabile, and 
« uncapable in all time coming to bruik, poſſeſs or 
enjoy any offices, dignities, honours, ſucceſſions, 
« poſicfſions, and all goods, moveables and im- 
« moveables, rights, titles, hope of ſucceſſion, and 
« others whatſomever within this Realm ; and all 
goods, lands, rents, offices, benefits, honours, 
« Gionities, hope and appearance of ſucceſſion, 
« rights, ticles, poſſeſſions, and other goods and 
gear, moveable and immoveable, and to theirs 
« whatſomever, whilk is any ways pertain'd to the 
« ſaid umquhil John Earl of Gowrte, and umquhil 
Mr. Alexander Ruthven his Brother; or whilk is 
« by any right, title, hope of ſucceſſion, poſſeſſion, 
« or any other manner of way might have belong'd 
or pertain'd to them, to be confiſcated, devolved 
in our Sovereign Lord; and to appertain to his 
« Highneſs: and in all time coming, remain in 
property with his Maj-ſty for ever. And farder, 
his Majeſty and Eſtates foreſaid, in deteſtation of 
the ſaid horrible, unnatural and vile Treaſon, 
« attempted by the ſaid umquhil 7obn, ſome time 
« Farlof Gowrie, and umquhil Mr, Alexander Ruth- 
« ven, againſt his Highneſs's own life; decerns, 
© ſtatutes and ordains, that the ſaid bodies of the 
« ſaids Traitors. ſhall be carried upon Monday next, 
to the publick croſs of Edinburgh; and there to 
be hang'd, quarter'd and drawn, in preſence of 
© the hail People: and thereafter, the heads, quar- 
ters and carcaſſes, to be affix'd upon the moſt 
patent parts and places of the Burroughs of Edin- 
© burgh, Perth, Dundee and Stirling. And this I 
give for doom.“ 


Beſides the perſonal ſentence given againſt the 


Earl-of Gowric, this Parliament did, by diſtin 


Acts, diſinherit and inhabilitate the brethren, and 
all the poſterity of the Earl of Gowrie, from enjoy- 
ing any heritage, place or office within Scotland; 
and diſcharging all Perſons whatſoever to move or 
interceed for them, under high pains. | 

By another Act, the ſurname of Ruthven is ap- 
pointed to be extinguiſh'd and aboliſh'd for ever; 
and ſuch of them as were innocent of this Treaſon, 
were ordered to take other names, and to be in- 
ſerted in publick Records. 


for High- Treaſon. 


By another Act, the fifth of Auguſt was appointed 
to be obſerved for thankſgiving, annually, and in 
all time coming, for the King's deliverance from 
the ſaid Treaſon *. | 

By another Act, the lands and eſtate of Rythver 
were annexed to the patrimony of the Crown. And. 
by ſeveral other particular Acts, Sir Thomas Erskin, 
(afterwards Ear] of Kelly,) Sir Jobn Ramſay, and 
Sir Hugh Herries, and ſome others, who did moſt 
immediately preſerve the King's Perſon, had bene- 
fices and other favours conferr d upon them in Par- 
liament. 


The Sentence and Doom pronounced by the 
Lords and Eſtates of Parliament, for High- 
Treaſon, againſt Alexander and Harry Ruth- 
vens, Hugh Moncreif and Patrick Eyviot 
who were attors in the ſame crime, and 


Judged by the ſame Parliament, on the 1 5th 
day of November 1 600, 


0 TT HE ſaids Lords and Eſtates of Parliament, 
6 finds, decerns and declares, that the ſaids 
* Alexander and Harry Ruthven, Hugh Moncreif, and 
Patrick Eviot, and ilk ane of them, committed, 
and did open and manifeſt Treaſon againſt our 
Sovereign Lord in all points, articles, and man- 
ner contain'd in the ſaid ſummons; and therefore, 
it was given for doom by the mouth of David 
* Lindſay, Dempſter of Parliament, in manner and 
form as follows: 


* This Court of Parliament ſhows for law, that 
the ſaids Alexander Ruthven, Harry Ruthven 
his Brother, Sons lawful to umquhil Alexander 
* Ruthven of Freeland, Hugh Moncreif, Bro- 
ther to William Moncreif of that ilk; and Patrick 
« Eviot, Brother to Colin Eviot of Ballouſie; com- 
mitted the crimes of Treaſon and Leſe- Majeſty 
* againlt our Sovereign Lord and his Authority 
Royal, in manner at length contain'd in the ſaid 
* ſummons: and therefore decerns and declares 
« thir Perſons to underly the pains of Treaſon and 
« L:ſe-Majeſty, and laſt puniſhment preſcrib'd by 
* the laws of this Realm; and all their goods, 
* moveable and immoveable, as well heritages as 
© offices, benefices, and others whatſomever per- 
* raining to them, or whilk is, might any ways 
belong, or appertain to them, to be confiſcated 
« to his Majeſty, and to remain with his Highnefs 
in property for ever; and their poſterity to be 
now, and in all time coming, uncapable and un- 
* habil to bruik and poſſeſs within this Realm, any 
honours, dignities, offices, benefices, ſucceſſions, 
or other goods or gear, moveable or immoveable. 
And this I give for doom.“ 


dee Rapin (oct. Edit.) vol. IX. pag. 251. for obſervations on this new Holy - day. Jo . 
Lord Chancellor Bacon in his Letter to the Marquis of Buckingham, dated Aug. 5, 1618. (See his Works, vol. IV. pag. 670.) fays; 
I am here rejoycing with my neighbours the rown{-men of Se. Albans for this Happy-Dar. | | 
Mr. Stephens in his note on that paſſage in Lord Bacon's Letter, fays, © The fifth of Auguſt being the Anniverſary of the King's 


** deliverance from the Earl of Gowrie's conſpiracy, was by ſome call'd the Court Holy-day, and ridicuPd as a fiction; though the 
truth thereof being deliver'd down by Archbiſhop Sporſwood, and other good Hiſtorians, I ſee no great reaſon to call it into queſt 


ion. 


In the Parliament which condemn'd John Earl of Gowrie, and his Brother Mr. Alexander in the year 1600, let it be conſidered, 
thar a great part of the Nobility, and many of the Gentry, which did fir in that Parliament, were deſcended of Gowrle's family, 


and ncaily allied to it. 


As alſo the Lords of the Articles, who did examine the witneſſes and evidences, ſeveral were of near relation 
to the Pannel, particularly Lenox and Livingſton; and the Barons and Bur 


es being elected membtrs, not by the King and Court, 


but by the Barons and Burroughs; and two Biſhops and four Abbots, Church-men, being alſo of that number; whart ground re- 


mains for doubring their impartiality and veracity, in making a report of what was aſſerted and ſworn fo 


blickly by the wit- 


neſſes ? And all the depoſitions, and written evidences, being then recorded, do yet remain in publica cuftodia, Earl Cromerty's 


Acccunt of the conſpiracies of the Earls of Gowrie, pag. 13. 
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44 J. The Trial of Captain Thomas Lee, 43 Eliz. 


VII. The Arrai gnment and Judgement of Captain Tho- 
MAS LE, at the Seſſions-houſe near Newgate, on Mon- 
day the 26th of February, 1600 *. for High-Treaſon, 


43 Elis. | 


The INDICTMENT. 
TAN HAT he plotted and compaſſed to 
i «<< raiſe Sedition and Rebellion to the 
Queen's Majeſty's Perſon, to de- 


# 4 


5 
0 - 
4 
* 
7 * 


her people to fl :ughter, alter the form of Go- 


« vernment and Religion; and upon this wicked 
& reſolution, on the 12th day of February, 1600, 


« jn the afternoon about the hours of four and five, 
« he the ſaid Captain Lee repaired to the chamber 


cc of one Sir Robert * Croſſe Kut. (/ic MS. ) in the 


% Pariſh of S/. Giles in the Fields, of purpoſe to diſ- 
<« cover his plot to him, and to perſuade the ſaid 
« Sir Robert Crofſe to conſent to join with him; 


namely, to go to the Royal Palace of our So- 


« yereign Lady, being then at Weſtminſter, and 


e then and there to lay violent hands on her ſacred 
from her, the chief and fountain of all their Light : 


« Perſon, and to take her priſoner ; thinking by 
« that means to ſet at liberty the Earls of Efrx 
& and Southampton, and other Traytors now in 


« priſon. But the ſaid Sir Robert Croſſe not con- 
<« ſenting to that traitorous practice; 5 Thomas 


« Lee himſelf repaired to the ſaid Royal Palace 
« between the hours of eight and nine in the ſame 
e night, and preſſed into the preſence, even to the 
« Privy- chamber door, with purpoſe to have taken 
« the Perſon of our ſaid Sovereign Lady, and per- 


formed his other traitorous defigns.” 
But there in that manner was apprehended, and 


examined, and ſo committed to priſon. 


To this being aſked, whether he were guilty, or 


not? | | 
He anſwered, Not guilty in manner and form as 


there ſer down. 


And by whom he would be tried ? f 
Said, by God and the Country, if he might ſee 


his Jury. Hs faid farther, er Pr. Ep was not 


uilty of any ill intent) that my Lord Admiral had 
#4 ſought his life, and now he was like to have it. 

The Jury called, he took exception to one, ſay- 
ing, he liked not his face; but urged to ſhew 
other reaſons, he challenged him peremptorily. 

But that, the Judges told him, could not be 
allowed in that caſe, | 

Capt, Lee, Then I am contented z proceed as 

ou will. 


My Lord Chief. Juſtice, at the end of the calling 


and impanelling, advertiſed the Jury what Treaſon 


was ; namely, to intend to lay violent hands upon 


* From an authentick Manuſcripr, lent the Editor. 


+ Though the name in tae MS. is Croſſe, yet I take it to be Crofts, as Camden writes it 


„ prive her of her Crown and Dig-. 
« ty, take away her life, commit 


her Majeſty, or to take away her life; to raiſe Re- 
bellion, even the intent was Treaſon, if it could be 
diſcovered by any overt-act. 

Mr. Attorney-Genera!, That he would prove him 
that ſtood at the bar, guilty of many foul Treaſons. 

Capt. Lee. Nay, tor all your wit and learning, 
you ſhall never do that. I care not what you can 
ſay. I have loſt a great deal of blood in her Ma- 
Jeſty's ſervice, and done good ſervice in Ireland. 

Mr. Allorney. That we ſhall ſee anon; and pro- 
ceeded upon the Indiftment : Where he ſhewed how, 
in the late Rebellion of that Arch-traitor Ex. For, 
ſaid he, all the Nobility draw their Honour and Dig- 
nity of the Queen, as the Stars take their Light from 
the Sun; and ſo when they enter into any Rebellions 
and traitorous Practices againſt her Majeſty, they 
deprive themſelves of the Light, as it were, of that 
glory and honour which before- time they received 


and ſo he doubted not to call thoſe perſons Traitors, 
who, whilſt they ſtood, were Noblemen; and now, 
failing of their allegiance, loſt their Titles. 

In the late Rebellion of this Traitor Eſſex, this 
Lee came flagrante crimine, and offered his ſervice 
to the Lord-Admiral and Mr. Secretary, as he pre- 


tended, to kill the Earl, which he ſaid he could do, 


as being well acquainted, and loved of the Earl: 
but they refuſing, he would needs have offered ſo 


much to the Queen's Majeſty ; but with what mind, 


his practice will diſcover. 

Capt. Lee. Ir is true, I would have been the 
firſt man ſhould have gone againſt him whilſt 1 
thought him a traitor, and ſo would have adventu- 
red againſt any, to have defended the Queen. 

Mr. Attorney-General, How you meant it, that 

will be plain anon. N 

After this, he came to Sir Henry Nevil, a Gentle 
man of noble blood, and uttered his mind to him 
concerning the practice in the Indictment; and 
after that came to Sir Robert Croſſe, as you ſhall hear, 
and opened his vile purpoſe at large to perſuade 
him. That theſe worthy men deſerving all honour 
for their Loyalty, refuſed, and revealed his vile 
Plot in good time. And thus much he had confeſſed 
under his hand. | 

Capt. Lee. What J have fet my hand to, I can- 
not tell; but Tam ſure I had never ſuch intent as 
you would perſuade the Jury I had. 

Mr. Attorney, That is to be proved by Sir 
Robert Crefſe, what you meant when you went about 
to perſuade him, 


Capt. 


1600. 


Capt. Lee. I perſaaded him not ; and he will not 


ſo. : 
as Attorney. Well! he ſhall ſpeak it before 


face. 
10 Then Sir Robert Croſſe was ſworn, and ſet in ſight 
of the Priſoner; and began to tell, 
That upon Thurſday about five of the clock at 


night, Capt. Lee came to his lodging, he being 


ready to go abroad, and told him, he ſhould not go 


out, yet he muſt ſpeak with him; and ſo taking 
him . he ſpoke to him of theſe matters of Trea- 
ſon, and ſaid, that half a dozen reſolute men, c. 

Capt. Lee here interrupted him, ſaying; Nay, 

good Robin Croſſe, ſpeak all the truth. 
Mr. Attorney ns Mas Lee to give him leave 
eo ſpeak, upon his oath. 
coy Los ood I would nothing but put him 
in mind of the circumſtance z and faid, good Robin 
remember how I began. 

Sir Robert ſaid he would. Thus then you ſpake 
to me: 

I marvel what will become of theſe matters ; a 
man might do a brave act to ſet thoſe Lords at li- 
berty. Why how? quoth I. Marry, Sir Walter 
Rauleigb might get him eternal honour and love 
more than ever he can otherwiſe, if he would pro- 
cure her Majeſty's warrant to free them, which he 
might compaſs by undertaking her perſon. I an- 
ſwered, You may be ſure he will not do it. Then 
Capt. Lee reply'd, If half a dozen reſolute men, 
{ſuch as might have acceſs to the preſence, would 
ſtep unto the Queen, and kneel before her, and 
never riſe till ſhe had ſign'd a warrant, and then 
ſend it by the Lord-Admiral, and never ſtir till the 
Earls of Efgex and Southampton were brought to the 
Queen's preſence, they might do it. And then he 
named Sir Henry Nevil, Sir Jarvis Clifton, Sir 
George Gifford, Sir Richard Weſton, and themſelves. 
Jobjected, how if ſome ſhould offer to come upon 
us, and remove us from her Majeſty. He anſwered, 
we might Keep any body out by ſhutting the door, 
and telling them that offered to come in, that if any 
harm came to the Queen, if ſhe ſhould do other- 
wiſe than well, be it at their peril z and this was 
all. To which Sir Robert anſwered, he would ſleep 
upon it. | 

Capt. Lee. But I did perſuade you, Sir Robert, 
with proteſtation, ſaying, I never meant to be an 
actor myſelf, or perſuade any other to it. And 
what a wretch am I, to be thought a villain for that 
I never meant? For my Lord of Efex indeed, I 
loved and honoured him, ſo long as I thought 
him an honeſt man and a good ſubject. I ſpake 
2 words with an 7; V, ſuch a thing could be 

one. 

Mr. Attorney, Why preſs'd you to the Privy- 
chamber door at ſuch a time, where you were not 
wont to come ? 

And then was ſhewed the Examination of William 
Poynes, (who was himſelf in the Fleet,) to this 
purpoſe. 


for High Treaſon. 


That he ſaw Capt. Lee preſs towards the Privy- 
chamber door, and ſtand very near, and miſtruſting 
the worſt, drew towards him. When he came near, 
he mark*d his colour, that was pale, his counte- 
nance ſtern, and his face 2 great drops of 
ſweat ſtanding on it *. When he came near to 
him, Capt. Lee lean'd hard upon him, and ſaid, 
It was one of the wonders of God that I was in 
this action with the Earl of Ek. Why? faid 
Mr. Poynes, I was ſo well acquainted, and ſo much 
with my Lord of Eſex, anſwered. he. Then they 
paus'd. And Capt. Lee aſk*'d, Whether the Queen 
were at ſupper? Mr. Poynes anſwer d, No. 

Mr. Attorney. Mark, all the reſt was but to 
bring in this. | | 

Mr. Poynes told Capt. Lee farther, perhaps he 
might do good ſervice, if he were ſo well acquainted 
with the Earl, it was likely he knew ſomewhat of 
the Plot. Not I, anſwered Capt. Lee; but you 
ſhall hear more villanies and knaveries yet. 

Mr. Attorney. Mark: What meant he by that 
ſpeech ? 

To this, Capt. Lee could not deny but he ſpake it; 
but ſaid, how was I there? had I any company? 
had I any dagger, or any thing about me, that 
might ſhew I meant to do the Queen any harm ? 
No, I had not, neither did I mean any ſuch thing; 
and for my being at the Privy-chamber door, I had 
been there five hundred times, and never was noted. 
And what reaſon had I for my Lord of ES, to 
adventure any ſuch thing. I have ſpent my blood 
in her Majeſty's ſervice, and ſo would again. 

Mr. Attorney. You mark, there was love be- 
tween him and the traitor Z/zx. And then Mr. 
Attorney cauſeda Letter to be read, which was 
written in the behalf of Captain Lee, to the now 
Deputy, by the Earl of Een: That he knew it 
was for one in place to do what he would; and 
* farther, What an unſeaſonable thing it was for 
* any to require that at his friend's hands, that were 
* out of time. He deſired his Lordſhip to take no- 
* tice of the Bearer Capt. Lee, one near allied to 
© him, and that ſuffered for him; one that did as 
good ſervice as any, when himſelf was in Ireland, 
and one that was as well ſeared for ſervice as any 
* thus, whatſoever he did for the bearer, he would 
acknowledge as for himſelf : and fo he concluded.” 

Then likewiſe was read the confeſſion of Capt. 
Lee, to this purpoſe, That he loved and honoured 
the Earl of Eſſex, as much as any man in England, 
ſaving Sir Henry Lee. | 

Mr. Attorney. This being but the prologue to an 
enſuing Tragedy, he would give a taſte of the 
practices and treaſons of the Earl of Ee, and his 
complices. | 

Capt. Lee. He doubted the treaſon would light 
on ſome of them that held the Earl a traitor, 

Whereat a confuſed noiſe there was, that he 
was a villain, to defend a traitor. 

Mr. Attorney proceeded to ſhew the Queen's 
great grace in ſending to him the ſaid Earl, and the 
CON- 


* On the 12th of February, Thomas Lea (a kinſman of Sir Henry Lea, who had wore the honour of the Garter) told Sir Robert 


Crofts, Captain of a man of war, 


that it would be a glorious enter prize for ſix brave mettled fellows to go to the Queen, and com- 


pel her ro diſcharge Eſſex, Southampton, and the reſt that were in priſon. He was a man himſelf of great aſſurance and reſolution, 
had commanded a company in Ireland, was very intimate with Tir-Oen, and an abſolute creature of the Earl of Eſex'ss This did 
Crofts immediately diſcover to the Council; inſomuch that Lea was ſought for, and found in the dusk of the evening about the 


door of the Queen's Privy-chamber. 


He ſeemed very thoughtful, was extreme pale, and in a great ſwear, and frequently asked, 


Whether her Majeſty was ready to go to ſupper? and, whether the Council would be there? In this poſture he was ſeized, and examined, 
the next day had his trial, and by Crofts's evidence, and his own confeſſion, condemned, and carried away to Tyburn; where he 
2232 that die had been indeed a great offender : but as to this deſign, was very innocent; and having moreover proteſted, that he 
2 ee entertained the lcaſt ill thought againſt the Queen, he was there executed. And this, as the times were, appeared a very 
ealonable piece of rigour, Camden's Eliz. in the Complete Hiſtory of England, vol. II. p.632. edit. 1706. 
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contempt and indignities offered to thoſe honourable 
Perſons and Counſellors ſent to call him to his al- 
legiance. 3 

The Lord Chief - Juſtice ſpake to this point, con- 
firming of his own knowledge what the Attorney 
ſaid, much after the manner it was delivered at the 
Earl's arraignment. The Attorney, continued he, 
would of his own knowledge affirm, that all the 


aſſociates and complices of the Earl in this practice, 


were of theſe three ſorts; either, Atheiſts, Papiſts, 
or Men of broken eſtates : for he had looked into 
them all particularly. Then named he, Sir Coriſſo- 
pher Blunt, and Sir John Davis, known Papiſts: 
Catesby and Treſham likewiſe ; the. laſt of which he 
ſaid was a ſtock, that was genere minax Dei, and was 


he that abuſed the Lord-Keeper in Efex-houſe : 


Salisbury alſo he named to be a notable villain, and 
theſe ſeven years together, laid out for by the Lord 
Chief-Juſtice : and fo of the reſt he ſaid he could 
ſpeak. - | 

L; Altorney. Beſides, in Ireland, it is plain to 
be proved, how he held intelligence with Seminaries 


and Prieſts, entertaining them to deal with the King 


of Spain and the Pope, to make himſelf King of 
England. 

Capt. Lee. Who, my Lord of Efex deal with 
Seminaries and Prieſts ? nay, it is well known he 
too much diſliked thoſe Paler-noſter fellows to call 
them to a reckoning in any ſuch matter. 

Mr. Attorney ſaid further, It is well known that 
the Earl of Eſſex uſed this Capt. Lee as a meſſenger 
to Tyrone, and Tyrone made him his bed-fellow, and 
Capt. Lee brought a meſſage back to the Earl of 
Effex, as he had confeſſed. Then there was ſome 
mention of a Letter between them; but I could not 
well hear what. Then was read Capt. Lee's Con- 
feſſion to that point, how Sir Chriſtopher Blunt, be- 
ing Marſhal, ſent him to Tyrone, and when he 
came, he found him very peremptory, uſing inſo- 


lent ſpeeches, and condemning our Nation as a baſe 


people, and faid, the Earl of Ee was ſent to kill 
him, but he ſhould not compaſs it; any of his 
flaves might eaſily kill the Earl, but he would not 

rake the life of any, And further, if he would 
(meaning the Earl of Ex) follow his plot, he 
would make him the greateſt in England. Capt. 
Lee had them read out all: they left out much 
matter that ſhould be known. 

Mr. Attorney would not have any further thing 
read, and preſſed further, the circumftances that 
Capt. Lee had confeſſed, that made him think the 
Earl of Eſſex knew of his going; namely, for that 
the Marſhal was well known not to do ſuch things, 
of far leſs conſequence, without the Earl's privity 
and conſent. Again, the Earl of Eſex made a 
private ſudden journey to the then houſe of the ſaid 
Captain Lee, where the ſaid Sir Chriſtopher Blunt 
lay ſick, and within a day after, Sir Chriſtopber ſent 
him to Tyrone. = | 

To theſe confeſſions read, Capt. Lee anſwered 
nothing, as not belonging to the matter of his In- 
dictment. | 
Mr. Attorney urged, That it was very likely 
that this man had been made acquainted with theſe 
late practices; which Captain Lee with proteſtation 
denied, 

Mr. Attorney, Nay, it could not be but he muſt 
have an ill meaning, that he ſhould offer, as he did, 
to kill the Earl of Eſſex, flagrante crimine, in that 
ſort, and after enter into this plot and practice. 


Mark, ſaid the Attorney, he ſaid they might force 
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her Majeſty to do it: mark this word, force, 
(which, as I remember, was in ſome part of his 
own confeſſion) Go in unto her, and never leave her 
till ſhe had done it. | Eg 
Capt. Lee. Why] did ſay, with an J; and then 
I am not a fool, but I know they muſt have been 
of a refolution that ſhould have undertaken ſuch a 
thing, and ſuch as would not fear to diſpleaſe her 
Majeſty for half an hour, to pleaſe her all her life 
after: but I never meant to have been an actor 
myſelf. 
The Court affirmed it was Treaſon to undertake 
to 4 ¹ her Majeſty to do any thing againſt her 
WL. | "5 
Capt. Lee. I never undertook it. | 
Mr. Attorney urged his words to Sir Robert 
Mansfeeld riding in his coach after he was appre- 
hended, that ſhewed himſelf guilty : and ſo willed 
Sir Robert Mansfield ſhould be ſworn, THAI 
Sir Robert Mansfield affirmed, That Captain Lee 
ſhould ſay, that he had humbly ſued to her Ma- 
jeſty this twelvemonth, that he might be employ'd 
in ſome ſervice, wherein he might have ſome throats 
cut; and now he thought he had done ſomewhat to 
bring him to his end. 1 | & 
Captain Zee ſeemed to take ſome exceptions 
againſt Sir Robert Mansfield. | 
Sir Robert Mansfield proteſted he would neither 
wrong him, nor any man ; and but for this cauſe, 
he had no reaſon to think otherwiſe than well of 
„„ Ti : 
Captain Lee confeſſed he had lived in miſery, 
and cared not to live, his enemies were ſo many 
and ſo great. | | | 4 
Mr. Attorney urged her Majeſty's pardon to him 
heretofore ; for he faid, he was a man many ways 
having paſſed the danger of the law, being full of 
cruelty and blood. 9 5 | : 
Captain Lee anſwered, it was the worſt thing her 
Majeſty did for him, to pardon him. | 
Mr. Attorney. Hark, how ungrateful he s? 
Capt. Lee. Nay, I humbly thank her. Maj 
for that her grace; but it had been better for me, 
I had died then. I have loſt a great deal of blood 
ſince, and now am like to end worſe : and for that 
it is faid I am a bloody man and cruel, I proteſt T 
have been in her Majeſty's ſervice forward, and 
indeed in fair ſight I would do the worſt againft 
her Majeſty's enemies : but when they ſubmitred 
to my mercy, I ever uſed them but as became a 


* 
_ 


Soldier and a Gentleman, as merciful as any. * 


My Lord of London told him, he knew it was 2 
common thing in Ireland, they would not believe 
a man was dead, till his head were off; and fo you 
would not have any body perſuaded that you were 
- ee unleſs her Majeſty (God blefs her) were 

ead, | 
Capt. Zee. No, my Lord, I never meant any 
ſuch thing. You know, my Lord, it was ever my 


fault to be looſe and laviſh of my tongue; and 


that was my fault now, and I am like to pay for it. 


Then the Jury were put together, who quickly 
found him guilty”, © — OY 

Upon Verdict given, 

Mr. Attorney ſaid, Now, Captain Lee, you may 
do well to confeſs this matter, what you know, and 
who ſet you on. ; TY | | 

Capt. Lee. What? I am not a fool to be ſet on 
like a dog upon a bear; nobody ſer me on, for 
I endeavoured nothing, 1 

| 3 
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Mr. Recorder with a very grave admonition to 
him, to make him ſee his fault, and to fly to God's 
mercy for pardon, pronounced Judgement; which 
he took patiently. 

They aſk-d lim. what he had to ſay: he an- 
ſwered, nothing; but deſired my Lord of London, 
that he mizht have one ſent to him, fit for a man 
in his caſe. | | 

Lord of London. What? you would not have a 

-ſuir or a Prieſt, : 
ee Les. No, I am a Proteſtant: I never liked 
thoſe Pater-neſter fellows 3 but I defire a miniſter, 


for High Treaſon. 


47 


together, and ſhould leave behind him; for it was 

his by right, and his ſon might prove an dined 

man, and do his Country good ſervice one day. 
Lord Chief-Fuftice. He ſhould have his right;; no 


body ſhould be wronged. 


So the Court broke up. 

Captain Lee ſtill proteſting he never intended any 
ſuch thing againſt the _—_ as was laid to his 
charge; which he continued to affirm afterwards to 
Mr. Pasfield, to whom he confeſſed his other fins 
very freely, even taking his death upon it. 


.'The Lord Aunſdon, Lord Chamberlain. 


| 
4 
x 


and to receive the ſacrament : and further, I deſire my 
Lord Chict- Juſtice, that my ſon may have no wrong, 
and that he may have that little that he had got 


He died the next day at Tyburn very chriſtianly, 
confeſſing his other vices, but ſtill denying this. 
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VIII. The Trial of Sir Chriſtopher Blunt, Sir Charles Da- 


ers, Sir John Davis, Sir Gilly Merrick, and Henry Cuffe, 
March 5, 1600. 43 Eliz. at Weſtminſter; for High- 


Treaſon *. | 
The Commiſſioners were, 


The Earl of Nottingham, Lord High-Admiral. Sir John Forteſcue, Chancellor of the Exche- 
quer. 
Mr. Secretary Herbert. 


Mr. Secretary Cecil. 
With divers of the judges. 


The Lord Chief. Juſtice Pohuam. 


1 
9 


D HE Commiſſion being read, the * words being uſed by ſome, Kill them ! kill them 
Fe AN ( Court proceeded to the Indictment, And that the Earl of Eſex, upon his going out of 
£2 [XS which was in ſubſtance as follows. e the houſe, commanded that if they ſhould offer 
SF: | < to deliver them out of their cuſtody, or if the 
| SY 3 That on the 8th day of Fe- „ faid Earl ſhould miſcarry in London, then they 
Gn « bruary laſt, at Eſex houſe, they * ſhould kill the ſaid Privy-Counſellors and the 
« conſpired the death and diſinheriſon of the © Earl of Worceſter. And that the ſame day, they 
« Queen's Majeſty, and on that day cauſed an in- „ with the number of zoo men went into the City 
« ſurrection of the ſubjects, and made war in Lon- of London, ſeeking to ſtir up ſuch Citizens as 
don againſt the Queen, and intended altering the “ they could move to their Rebellion. And that 
« Government, State, and Religion now eſtabliſh- the ſaid Sir Charles Davers, Sir Chriſtopher Blunt, 
« ed, and to ſurprize the Court at Vhiteball. The * and Sir Job Davis, on the ſaid 8th day of Fe- 
« Queen underſtanding of their intended Treaſons, ** bruary, together with the Earl of Eſſex, did 
« for prevention thereof, upon the 8th of February, ** fortify the faid houſe, and armed themſelves 
« ſ{-nt the Lord: Keeper, the Earl of Worceſter, Sir „ againſt the Earl of Nottingham, the Queen's 
« Milliam Knowles, and the Lord Chief, Juſtice, Lieutenant, and againſt the Queen's Army and. 
to Eſzx-houſe ; they then commanded the Earls * Forces ſent for the ſuppreſſing of the ſaid Re- 
« of Eſſex and Southampton upon their allegiance “ bels.“ 
« to deliſt from their purpoſes, to diſperſe their 
« forces aſſembled, and to demean themſelves as 
« dutiful ſubjects, But they refuſed to obey their 
« command; and committed them the ſaid Lord- 
« Keeper, Earl of Worceſter, Sir William Knowles, 
and the Lord Chief: Juſtice, to be ſtrictly kept 
* and detained in Eſſx-houſe, by the ſaid Sir Jobn 
Davis, keeping them in by force; and theſe 


G7 
* 


The Priſoners being demanded, whether they 
were guilty, or not guilty of the ſeveral Treaſons 
whereof they were indifted ; 

Sir Chriſtopher Blunt confeſſed ſeveral of the things 
contained in the indictment, and would have pleaded 
not guilty to the reſt r; but the Court told him he 
muſt plead general, either guilty or not guilty to 

| the 


* This is printed from a MS. purchaſed at the Sale of the MSS. of Peter le Neve Eſq; Norroy King at Arms; and tho' in the MS. 
Ir is wrote Sir Charles Davers, yet on the margin is wrote in Mr. le Neve's hand, Sir Charles Danvers; and ſo it is in Camden's 
Elix. in the complete Hiſtory of England, vol. II. p. 638. 

+ Bacon, who by command of Queen Elizabeth publiſhed a declaration touching the Treaſons of the Earl of Eſex and his 
ac comphces, ({re his Works, vol. IV. p. 534.) in that part, which relates to what paſſed at the Arraignment of Blunt, &c. ſays, 
There were arraigned and tried by a Jury both of Aldermen of London, and other Gentlemen of good credit and fort, Sir 
Chriſtopher Blunt, Sir Charles Davers, Sis John Davis, Sir Gilly Merrick and Henry Cuffe ; the three ficſt whereof, before they 

. Plcadcd; 


5 


48 
the whole indictment; and upon evidence excuſe 
himſelf in what parts he can. Whereupon he 
pleaded to the Indictment, Not guilty ; and put him- 
ſelf for his trial to God and his Country, 

Sir Charles Diver, made. the like proteſtation, 
but was directed by the Court to plead to the In- 
dictment; and fo he pleaded, Not guilty. 

Sir John Davis ſaid, his caſe was difterent from 
the reſt; but ſeeing he muſt plead negatively to all, 
he pleaded not guilty. 3 

Sir Gilly Merrick and Mr. Cuffe were arraigned 
upon another Indictment, but upon the points of 
the former Indictment, ſaving for levying of war 
in London, and aſſaulting the Queen's forces there, 
and conſpiring and plotting at Drury-houſe. 

Zelverton, the Queen's Serjeant, began the evi- 
dence. and opened the Indictment, ſhewed the act 
itſelf to be Treaſon by the Statute of 25 Ed. 3. 
therefore for the priſoners to pretend an intent to 
another purpoſe, is no excuſe. 

To alter the State, change the Religion, inforce 
the Prince to ſettle power, and for ſubjects to ſway 
things at their liſt, is crimen læſæ majeſtatis; and all 
Indictments term this Treaſon : for that ſubject that 
will rule his Prince, will never be ruled by his 
Prince ; and to rule with his Prince, the world 
may as well bear two ſuns, as the ſtate ſuffer two 
ſuch governments. | 

For particular proofs and plain convincing of the 
parties, there need no other but their confeſſions 3 
which he proteſted, as he would be credited in the 
world, came voluntarily from every man examined, 
no man being racked or tormented, 

It is not unknown with what clemency the Queen 
let paſs the offence committed by the Earl in 
Ireland; ſome of as great place as he, have ſuffered 


for leſs offence than was proved againſt him at his 


convention before the Lords. But ſuch was her 
| Majeſty's clemency towards him, as not to ſuffer 
him to be brought to publick trial for thoſe offences: 
bur he to ſh-w the mind he bore, impatient to ex- 

& the Queen's leiſure and grace, gives himſelf 
Wolly to think how he may wreſt the Queen to 
his fincy. He being priſoner in the Lord-Keeper's 
houſe, the Queen was contented to let him take his 
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choice of any Country in England where to live- 
only confined with this, that he ſhould hold himſelf 
a ſubject under her Majeſty's diſpleaſure ; yer left 
to be guarded only with his own diſcretion. This 
grace notwithſtanding, he ceaſed not to plot with 
divers foreigners he ſends to in the Low-Countries, 
practiſes in Ireland, raiſes ſpirits at home in Drury- 
houſe and E/-x-houſe, for ſuppreſſing the Queen, 
calling of a Parliament, taking the Tower, poſſeſſing 
of London ; and this cannot be intended without the 
deſtruction of her Majeſty : and all theſe Plots, by 
all their own confeſſions, ' were conferred and dif- 
puted of divers times. Being ſent for to come be- 
fore the Lords of her Majeſty's Privy-Council, the 
Earl refuſes to come; and the ſame night ſends for 
all his friends and followers to repair to him. The 
Queen hearing of this, ſends the Lord-Keeper, the 
Earl of Worceſter, Sir William Kn:wles, and the 
Lord Chiet- Juſtice unto him, Theſe Counſellors 
find the outward Court guarded : theſe Coun- 
ſellors coming to the Earl, command the Earl and 
all his accomplices to lay down force, and deſiring 
private conference with the Earl, he refuſeth, and 


ſaith he will go into London, and take order with 


the Mayor and Sheriffs of the City, and will then 
return to them again; ſo confident he was of his 
own ſtrength and favour of the City. The other 
matters opened by Mr, Serjeant, were the former 
points laid in the indictment, 3 

Mr. Attorney-General Coke, coming to urge t 
evidence, deſired, becauſe the bar was peſtered, to 
have Sir Gilly Merrick and Mr, Cf removed for 
a time, which was done. Then Mr. Attorney ſaid, 
he was now to ſpeak not before common Judges, 
nor of common matters, but the greateſt and the 
weightieſt cauſe that ever he had to deal in, tho? he 
had now ſerved the Queen ſome time. 

The Queen's Serjeant hath generally delivered the 
matter, and he was now to-prove what had been 
opened, wherewith he had ſtriven with himſelf to 
have ſpoken nothing of him that dead is; but un- 
avoidable neceſſity forced to name him, bur it 
ſhould be with theſe two cautions : firſt, to ſpeak 
nothing but what the very matter enforceth; ſe- 
condly, to ſay nothing but that without all 

con- 


pleaded. asked this queſtlon of the Judges, Whether they might not confeſs the Inditment in part, and plead Not guilty to it in the 


other part. But being reſolved by the Judges, that their pleading mult be general; they pleaded Not guilty, as did likewiſe the 
other two, without any ſuch queſtion asked. The reaſon of that queſtion was, as they confeſſed, in reſpect of the clauſe laid in 
the I dictment: That they intended and compaſſed the death and deſtruction of the Queen Majeſly; unto whole perſon (although they 
confeſſed at the bar, as they had done in their examinations, that their meaning was to come to her in ſuch ſtrength, as they ſhould 
not be reliſted, and to require of her divers conditions and alterations of Government, ſuch as in their confeſſions are expreſſed) 
nevertheleſs they proteſted, they intended no perſonal harm to herſelf. Whereupon, {as at the Arraignment of the two Earls) fo 
then gam the ſudges delivered the rule of the Law; that the wiſdom and foreſight of the laws of this land maketh this judgment. 
That the Subject that rebelleth or 2 in forcible manner to overrule the royal will and power of the King, intendeth to deprive the 
King both of crown and life: and that the law judgeth not of the fact by the intent, but of the intent by the fact. And the Queen's 
Council did again inforce that point, ſetting forth that it was no myſtcry or quiddity of the common law, but it was a concluſion 
infaliible of reaſon and experience: for that the crown was not a ceremony or garland, but conſiſted of preeminence and power. 

And therefore when the Subject will take upon him to give law to the King, and ro make the power ſovereign and command- 
ing, to become ſubject and commanded ; ſuch ſubject layeth hold of the Crown, and taketh the {word out ot the King's hands. 
Aud that the Crown was faſtened ſo cloſe upon the King's head, that it cannot be pulled off, but that head and life, and all will 
follow, as all examples, both in foreign ſtories and here ar home do make manifeſt. And therefore, when their words did proteſt 
one thing, and their deeds did teſtify another ; they were but like the Precedent of the proteſtation uſed by Manlius the lieutenant of 
Catiline, that conſpired againſt the ſtate of Rome, who began his Letter to the Senate with theſe words, Deos homineſque teſlor, 
Patres conſcripti, nos nihil aliud, & ce. | | 

And it was ſaid further, that _— their proteſtations were ſo far true, that they had not at that time in their minds a formed 
and diſtinct cogitation to have deſtroyed the Queen's perſon : yet nothing was more variable and mutable than the mind of man, 
and ſpecially Honores mutant mores : when they were once aloft, and had the Queen in their hands, and were Peers in m y Lord of 
Eſſex's Parliament, who could promiſe of what mind they would then be? eſpecially, when my Lord of Eſſex at his arraignment 
had made defence of his firſt action of impriſoning the Privy-Counſellors, by pretence that he was inforced to it by his unruly com- 
pany- So that if themſelves ſhould not have had, or would not ſeem to have had that extreme and deviliſh wickedneſs of mind, 
as to lay violent hands upon the Queen's facred Perſon: yet, what muſt be done to ſatisfy the multitude, and ſecure their party, 
muſt be then the queſtion. Wherein the example was remembred of Richard the Third, who (though he were King in poſſoſhon, 
and the rightful inheritors but infants) could never ſleep quiet in his bed, till they were made away. Much leſs would a Carilinary 
knot and combination of Rebels (that did riſe without ſo much as the fume of a title) ever endure, that a Queen that had been 
their Sovereign, and had reigned ſo many years in ſuch renown and policy. ſhould be longer alive, than made for their own turn. 
This ſhort Extract from Bacon, is the chief part of what is call'4, The Trial of Sir Cet her Blunt in Stat-Trials, vol. I. p. 292. 
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dition was true. The queſtion now is not to 
_ — Maſters of the Jury, whether Sir Chriſto- 


her Blunt is guilty of Treaſon, yea or no; for he 


confeſſes himſelf guilty of matter which is rebel- 

lion and inſurrection, and that of itſelf is flat 
ſon. 

— Blunt ſaid hereupon, that he was 


now a man, what through weakneſs of his hurts, 


and through grief of his action, not himſelf, ſcarce 


nis; therefore deſired not to be concluded 
9 e ſaid, for he hoped the Lords had call'd 
him thither rather to confeſs his faults, than to ex- 
cuſe or defend them. 

Mr. Attorney ſaid, they muſt now proceed, and 
Sir Chriſtopher Blunt is not now alone in queſtion : 
but as the Farl is concerned and intereſted in this 
cauſe, for order of proceeding, there was no man 
in the world but muſt be ruled by reaſon and by 
precedent ; therefore if by theſe all men muſt, 
then would he ſo proceed againſt him. 

Sir Chriſtopher Blunt deſired them to proceed 
againſt the others, for he would confeſs all that had 
been ſaid, But Mr. Attorney deſired, to be heard 
againſt him, ut pena ſit paucis culpa ab aliis, Now, 
to ſhew this point of treaſon, the indictment con- 
taineth the matters touching the Queen's perſon. 
In private caſes, if the ſervants ſhall come to their 


| maſters with armed petitions, this is a ſhew of diſ- 


obedience, and tendeth to deſtruction. To prove 
the point of notiora, 8 Hen, VIII. the Labourersof 
Kent made an inſurrection againſt the Statute of La- 
bourers, for the increaſing of their wages. Finieux, 
and all the Judges then reſolved this to be Treaſon, 
Trin. 37 Eliz. the Prentices in London, making a rout 
in Southwark, upon information made againſt them 
in the Star-Chamber, ſome of them were ſentenced 
to be whipped 3 whereupon others conſpire to riſe 
at Bunbill, and agree to whip the Mayor for ſuffe- 


ring the Prentices to be whipped. And this in- 


tending to riſe and make an inſurrection, was re- 
ſolved by all the Judges to be Treaſon. x) 3666 
39 Eliz. Bradſhaw, and others in Oxfordſbire, ri- 
ſing to overthrow cloſes, and to reſtore tillage; the 
riſing was at 1nflow-hill, the indictment was of trea- 
ſon and conſpiring the Queen's death, and judged 
treaſon againſt the Perſon of the Queen, Now, if 
the law make this conſtruction of the acts of me- 


. chanical men, what ſhall. be thought of the acts of 


Earls, and other ſtrong Perſons intending to ſur- 
prize the Tower, to take the City, poſſeſs them- 
ſelves of the Court, to call a Parliament, to change 
Government, to tolerate Religion? Theſe intents 
of force muſt needs tend ro Treafon. The Pren- 
tices of London, the men of Oxford/hire, were hanged, 
drawn and quartered,.'. frets pra no aderinets 
The Chief-Juſtice Popham delivered the rea- 
ſons of all this to be, for that by force to com- 
pel the Prince to any government, is in - itſelf 
Treaſon. 0 Hs 1125 © 
The Attorney. He that conſpires to take London, 
and to ſurprize the Court, this doth merely concern 
the State: but this Catiline company, to conſpire 
againſt the Queen herſelf, this concerns more ! but 


the toleration of Religion, this of all things con- 
cerns moſt! for from before her coming to the 


Crown, her Majeſty having holden ſo conſtant pro- 
ſeſſion of the Religion now eſtabliſhed, and fince 
her reign, ſo bleſſed of God in it; and for her now, 


by compulſion or otherwiſe, to be drawn to change 


for High-Treaſon. 


ſee the Chronicles of our own Kingdoms. 


againſt him, 


it, what impiety and ingratitude againſt God, were 


it to think it? This quarrel for the changing of 
Religion, was the great cauſe of the Spaniſh Inva- 
ſion intended in 88. and the many treacheries againſt 
the Queen's perſon, by poiſoning her gloves, the 
pomel of her ſaddle, and many other ways: thcre- 
fore at the requeſt or compulſion of a ſubje& to 
change this true profeſſed Religion, her Majeſty 
would rather loſe her Crown, and venture her Per- 
ſon itſelf in defence thereof, than ever ſuffer or en- 
dure it. Adeo periculoſum is this to think? Theſe 
things I have ſhewed for precedents. Now for ſtory, 
Queen 
Jſabel, in the time of King Edward II. aſſembles 
great numbers, pretending for the good of the King 
and the Church; this was a glorious pretence but 
ſne being upon the wings of her power, calling a 
Parliament in the name of the King, ſeeks the 
overthrow of the King, ſrecioſaque nomina culpis 
:m/onis, But the cataſtrophe, the concluſion was 
the ſmothering of the King, and putting to death 
the Treaſurer and Chancellor: for, ſaid ſhe,: the 
letter of the law is ſuch, as we are all traitors ; 
therefore ſo long as the King lives, we are all in 
danger. The ſtory of Richard II. the Act of 
1 Henry IV. calling a Parliament, putting the King 
in Pomfre!-Caſtle, and the King's death following, 
are dangerous precedents, and too fitting theſe in- 
dictments. This treaſon's bird hath been long a 
hatching, like unto an Elephant's whelp, long a 
breeding, but bred in a hollow-tree, and diſcovered 
before it was fledged. 

It was forecaſt, that if they were few, it would 
not be acted; if they were many, it would not 
be concealed : therefore reſolved few ſhould know 


it. And upon the ſudden, even when the matter 


was to be acted, then all to have notice of it. And 
for the tale of being to be murdered in his bed, or 
to be ſet upon by Sir Walter Raleigh going to the 
Lord-T reaſurer's, this was but a buz, and ſo in- 
vented by them for a buz : but on the other ſide, it 
ſhall be proved directly, that they intended to kill 
Sir Waller Raleigb. It was objected, that the 
Queen's forces that would be ſuddenly raiſed, 
would be an impediment to this action; but to 


ee this, it was reſolved to pretend that the 


tate generally was with them now, where it ma 
be ſome may think themſelves excuſable of Treaſon, 
becauſe they knew not of the Treaſon intended, tho? 
they were preſent in the thing acted. For the 
clearing of this, Mr. Attorney referred himſelf to 
the opinion of the Judges in this point; whereupon 
it was delivered by my Lord Chief Juſti ce, 
That in caſe, where ſome: pretended Treaſon, and 
others accompanied and aſſiſted them in any action, 
tho not knowing of the | Treaſon intended, yet were 
they all offenders in;Treaſon. . 
And forthe honour of the Indictment, and ma- 


nifeſting the due of their proceedings, Mr. Secre- 


tary deſired their judgements, whether in caſe, cuben 
men were actors and abetters in ſuch a matter, whether 
the law charged them not in this. point with dire Trea- 


ſon againſt the Perſon of the.Prince : which was affirmed 


by the Judges to be ſo, and the indictment muſt ſo 
charge them [1 208 267 

Now, for ſeveral proofs..againſt every . ſeveral 

perſon then arraigned, he would firſt begin with 

Sir Chriſtopher Blunt, and with his own confeſſion 

The confeſſion of Sir Chriſtopher 

Tk A Blunt, 


A, 


Blunt *, contained this, That the 20th of January, 


he was ſent for by the Earl of E to come up to 
London ; whereupon he came, and was at Drury- 
houſe when the conference was there the Sunday or 
Monday ſevennight before the going into London, 
but came. when the conference was ended. The 
reaſon of their going into Londin, as they did on 
Sunday the 8th of February, was, becauſe the alarm 
was given at the Court, and knowing into what ha- 


zard the Earl adventured, he went with him for 
ſafety of the Earl's life, as far as there might be 


power in him, and thought it lawful for tubj-&s 
to uſe force for their ſafety, and the ſettling oi true 


Religion. And being aſk-d by Mr. Attorney, 


whether he was privy to che purpoſe of tak ing the 
Court; ſaid, he was privy to the conference of go- 
ing to take the Court, but it was a thing firſt to 
be conſidered of, but not relolved And being 
further aſked by the Secretary, if in their conference 
it was not reſolved, that if the Earl prevailed, and 


came to the authority he ſhot at, he would have 


ſuffered Toleration of Religion? anſwered, that he 
thought ſo; and fiid, he thould be to blame to 


- deny it: for the Earl had many times ſaid to him, 


that he liked not the forcing of men's conſciences; 


and in his uſual talk would ſay, he miſliked that any 


ſhould be troubled for their conſcience. And in ag 


ſecond confeſſion, he ſet down, that the Earl five 


days before his going into London, wrote down with 


his own hand, certain articles to be diſputed upon 
whereof one was, whether they ſhould take the 
Tower 3 another, touching the ſurprizing of the 
Court; and that the Earl uſually ſpoke of this pur- 


| Poſe, to alter the government of the Realm. But 


the Examinant deſired that might not have been ſet 
down, becauſe it was no grace unto the reſt, 

Mr. Secretary deſired to know the reaſon where- 
fore he would not have had this ſer down, which 
he underſtood to be, for that the confeſſion was ſo 
liberal of matters ſo foul, as this being added, it 


would embroider the reſt. 


But Sir Chriſtopher Blunt ſaid, he was miſtaken ; 
but the altering of the Government being moved, 
and the removing of the Secretary, he deſired for- 
bearance to expreſs any further matter, for gracing 
of himſelf. And in the ſaid confeſſion, Sir Chriſto- 


ber Blunt ſeemed to diſſuade from the attempt in- 


tended, but utterly diſliked the taking of the Court 


at that time of the night. Bede 
For farther proof againſt Sir Chriſtopher Blunt, 
that he had wrought with the Earl for a Toleration 


of Religion, and ſought to ſeduce Sir ohn Davis; 


the confeſſion of Sir Fohn Davis was read, wherein 


it was ſet down, that Sir John Davis aſking of 
Sir Chriſtopher Blunt, if the Earl had promiſed To- 
leration of Religion, the Catholick Religion ; Sir 
Chriſtopher Blunt anſwered, that the Earl gave good 
hope of it. And Davis in his confeſſion ſet down, 
that principally by the perſuaſion of Sir Chriſtopher 
Blunt, he became a Catholick ; therefore being 
taken and committed to Mr. Mompeſſon's, he deſired 
Mr. Mompeſſon to help him to a Prieſt, But at the 
Bar, Davis ſaid, that many times he had conference 
with Sir Chr iſtopher Blunt touching Religion, but he 
was not the original perſuader of him unto that Re- 
ligion ; but being bred up in Oxford, his Tutor, 


Mr. Alen, was a Catholick, and from him he took 
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it, and hath ever lived free from giving offence by 
his profeſſion ; and ſaving this unhappy action, he 
hath always been loyal and obedient to law, hath 
accompanied the Earl ordinarily at ſummons, and 
communicated with him; and the reaſon of his 
words upon his firſt commitment, was ſuppoſing 
Mr. Mompeſſon to have been a Catholick, did re- 
queſt him to help him to a Prieſt, bur grieved after- 
wards he was deceived in Mr. Monpeſſon. And the 
Lord- Admiral proteſted he knew that Mr, Mompeſſon 


was not affected to that Religion, which Sir 70h 


Davis thought to be true; but ſaid, Mr. Mom, ſſon 
had not kept word with him, for he promiſed upon 
his credit not to reveal his requeſt, 

And to prove Sir Chriſtopher Blunt was an author, 
and a chief ſtirrer of the Rebellion in London, the 
confeſſion of the Lord Sands was read, wherein was 
ſet down, that he went with the Earl to Sheriff 
Smith's, but went not into the houſe: but being 
ſent for by the Earl, went with him, and came back 
with him towards Ludgate; and Sir Chriſtopher 
Blunt and; the Lord Sands, at the chain before their 
coming to Ludgate, gave charge upon the Queen's 
forces, and were both hurt at that place. 

Sir Chriſtopher Blunt at the Bar confeſſed he was 
too forward in that action, and gave charge upon 
the 7 — but denied the killing ff.. at 
that place, which Mr. Attorney charged him withal ; 
but he defired Mr. Attorney to think charitably of 
him, and not to charge him with that man's blood. 

Then Mr. Attorney proceeded to prove, that 
where it was pretended and given out for a buz, that 
Sir Walter Raleigh ſhould have ſought to have mur- 
dered the Earl, that indeed they ſought to murder 
Sir Walter Raleigh, to which purpoſe the confeſſion 
of Sir Ferdinando Gorge was read; wherein was con- 
tained, that the Earl and Sir Chriſtopher Blunt, that 
Sunday-morning that Sir Waller Raleigh had ſent to 
ſpeak with him, Sir Chriſtopher Blunt adviſed Gorge 
to kill him; and to this end, Sir Chriſtopher Blunt 
ſent four ſhot after him when he went to ſpeak with 
Sir Walter Raleigh. WAS. 

But Blunt ſaid, that Sir Ferdinando Gorge did much 
wrong him in ſo ſaying ; but confeſſed, that in re- 
ſpect Sir Ferdinando Gorge was to be one of the prin- 
cipal executioners in this buſineſs, he wiſhed Gorge 
not to go naked to Sir Walter Raleigh, nor to go 
home to him, but to meet him upon the water, 
and to take ſome piſtols with him, that in caſe Sir 
Walter Raleigh ſhould not ſuffer him to come off, 
that then he ſhould be of force to come away, and 
bring Sir Walter Raleigh with him; and this was 
his advice. | 1 3 | 

And being aſced by Mr. Secretary, whether he 
thought, or was perſuaded that my Lord Cobbam, 
or Sir Walter Raleigh intended any ſuch thing againſt 
the Earl? | 

Sir Chriſtopher Blunt anſwered, that he did not 
believe that they ever meant any ſuch matter, nor 
the Earl himſelf feared it not, only it was a word 
caſt out to colour other matters. | | 

Gorge alſo confeſſed, that the Earl intended, after - 
he had poſſeſſed himſelf of the Court, then to have 
gone into London with ſome principal Officers of 
the State carried with him, and after a while to have 
called a Parliament, and ſettled things to his 


liking. 
| And 


® See alſo Bacon's Works, vol. IV. p. 537. for the ſcyeral confeſſions relating to Eſſex's conſpiracy, as ſigned before the Lords, 


5 and others of the Council. 


for High 


woo.  -- | 
And Mr. Secretary ſaid, that Sir Ferdinando Gorge 


| being confronted with the Earl, had ſaid as much; 
= _ ſatisfy thoſe queſtions, would have had 

7 ö 
640 = chat Sir Chriſtopher Blunt would not 
take notice of the Proclamation publiſhed in Lon- 
don by an Herald at Arms, the confeſſion of Capt. 
Edward Bromley was read, wherein was ſet down, 
that the Earl coming from Sheriff Smüth's houſe, 
ſaw in Gracechurch-ſtreet an Herald at Arms, and ſent 
Sir Chriſtopher Blunt to him, to tell him, that he 
ſhould not approach the Earl, for he would not 
hear him abuſe the Queen's name. And to prove 
that Sir Chriſtopher Blunt was a chief director of 
things done in the houſe that Sunday-morning the 
8th of February, it was ſhewed, that Mr. Killegrew 
of the Privy- cbamber coming that morning to Eſſex- 
houſe, Sir Chriſtopher Blunt meets him in the Court, 
and Mr. Killegrew told him, that he had a meſſage 
from the Queen to Sir William Knowles ; and hear. 
ing by Ste ebe Blunt that Sir William was 
gone, he would have gone back again, but Sir 
Chriſtopher Blunt ſaid he muſt not go; and ſmiling 
upon him, wiſhed him not to take it diſcourteouſly, 
for he muſt ſtay him. 

But Sir Chriſtopher Blunt ſaid hereupon at the 
Bar, that the reaſon of the ſtaying of Mr. Aillegrew, 
was this; Mr. Killgrew being a Gentleman whom he 
knew the 8 truſted, he told him, he would 
deſire him to ſtay in the houſe, and hear the matter, 
and ſee their proceedings, that ſo he might truly 
inform the Queen of that which he knew would be 
diverſly and ſtrangely ſpoken of. 

But againſt this, Mr. Killegrew himſelf ſaid, that 
he was aid by Sir Chriſtopher Blunt by theſe words; 
« I muſt deal ſomewhat unmannerly with you, and 
« ſtay you now till you have ſpoken with my Lord” 
and ſent Sir Jobn Davis to go tell my Lord of 
Eſſex : whereupon the Earl, accompanied with di- 
vers others, came to Mr. Killegrew. 

Mr. Attorney perceiving ſome ſhiftings in Sir 
Chriſtopher Blunt's anſwers, willed him to confeſs 
things plainly, otherwiſe he would prove him guilty 
of the Earl's death. 

Whereupon Sir Chriſtopher Blunt wiſhed that his 
death were worthy to reſtore the Earl to life again ; 
but for his confeſſions, they had always been plain 


and true from the firſt, and plain to all he knew: 


wherein he appealed to Mr. Secretary, if he had 
found other by him. 

Mr. Secretary acknowledged that he had always 
found him to deal honeſtly and plainly. 

Now, to come to the great matter againſt Sir Chri- 
ſtopber Blunt, and the reſt. The es Majeſty 
having intelligence of their intended treaſons, yet 
graciouſly diſpoſed to extenuate the offence of the 
Earl, commands her Privy-Council to meet at the 
Lord-Treaſurer's houſe on Saturday at night, and 
that night ſends Mr. Secretary Herbert to the Earl, 
to ſignify unto him, that it was the Queen's plea- 
ſure he ſhould repair unto her Council there; but 
the Earl refuſed to come. Mr. Secretary Herbert, 
the rather to invite his coming, offered to go in the 
coach with him alone without any light, or take 
boat and go by water, that they ſhould go and come 
without being diſcerned by any; but the Earl ſtill 
refuſed. 

Sir Chriſtopher Blunt confeſſed he heard of Mr. 
Secretary Herbert's coming, but wiſhed to God he 
had dealt more peremptorily with the Earl. 

Vo I. VII. 
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Mr. Secretary Herbert ſaid, he was not to be more 
peremptory with him than in the words of the 
_ own meſſage, which he delivered directly. 

r. Secretary Cecil affirmed, that ſuch was the 
reſpect given to the Earl, and that nothing ſhould 
break out to the underſtanding of others, as it was 
once reſolved all the Council to have gone home to 
him to his own houſe. | 

Sir Chriſtopher Blunt ſaid, that the Earl kept very 
ſecret to himſelf the cauſe of his ſending for to the 
Lords of the Council, and what Mr. Secretary 
Herbert's meſſage was ; for being aſked what it was, 
he ſaid, that ſuch was the Queen's opinion of him, 
for all thoſe diſgraces, as her Council being to con- 
ſult of great matters, ſhe had ſent to have him 
amongſt them, and to have his opinion. 

Mr. Attorney further urged, that the Queen's 
exceeding favour reſted not there, but even the ſame 
Sunday morning before his going into London, the 
Queen ſent Mr. Secretary Herbert to him, to ſig- 
nity to him, that her pleaſure was he ſhould come 
before her Council, which he refuſed again; and 
thus was it true with him, that conſuetudo peccandi, 
did ollere ſenſum peccati, Her Majeſty notwith- 
ſtanding, after both theſe refuſals, vouchſafeth again 
the ſending unto him, maketh choice of his beſt 
friends and neareſt allies he had in the Court; the 
Lord-Keeper, the Lord Chief-Juſtice, two that 
loved him exceedingly well while he ſtood a good 
ſervant and a true ſubject; the Earl of Worceſter 
and Sir William Knowles his near kinſmen. Theſe 
Lords valiantly, (for fo I will term it, and to their 
honours I will ſpeak it, that it ſhall appear that in 
ſome gown-men there reſts as valiant minds, where 
the cauſe requires it, as in them that wear ſwords :) 
The Lord-Keeper _—__ the midſt of his armed 
troops, commands the Earl upon his allegiance to 
deſiſt from his purpoſe, and to lay down arms, when 
others in the tumult cried, my Lord, my Lord, 
you ſtay too long ; others ſaid, kill them ! kill 
them ! and at this time, Blunt adviſed the Earl to 
impriſon them, which is Treaſon in itſelf, 

But Sir Chriſtopher Blunt ſaid, that his advice to 
my Lord then was, that the place was unfit to talk 
in, being openly in the Court, and that therefore he 
would withdraw into ſome private place. 

But my Lord Chief-Juſtice Popbam ſaid, that he 
himſelf hearing the company tumultuouſly cry, 
away, away, you loſe time, hereupon he ſtept to the 
Earl, and perſuaded him to withdraw into ſome 
place private, and there to conſult with them. 
And to manifeſt in what manner the Lords were re- 
ceived and uſed, and how they found the houſe at 
their coming in, a Narrative was read, ſet down by 
my Lord-Keeper all under his own hand-writi 
which was thus: That coming to E/zx-houſe the 
8th of February, about ten of the clock in the 
morning, they found the gates ſnut. Upon their 
knocking, the wicket was opened, but none of 
their ſervants ſuffered to enter in with them, ſave _ 
only F. Hughs who carried the Great-Seal. From 
the Gate to the houſe-door ſtood a guard of ſhot on 
both ſides ; at their coming in, the company aſ- 
ſembled tumultuouſly together; before their coming 
to the hall-door, the Earls of Z/zx, Rutland, and 
Southamptom came and met them, and divers others 
flocked about the Earl. The Lord-Keeper ſtepping 
to the Earl of Ee, told him, that they were 
ſent to know the cauſe of their grievance ; if there 
was any, the Queen would hear it, But hearing 
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that he had aſſembled ſo many into that houſe, and 
not knowing for what cauſe, the Queen had com- 
manded them to command him to diſperſe thoſe 
companies. The Earl anſwered, that his life had 
been ſought, he had been perfidiouſly dealt with, 
and for his defence that company of his followers 
and friends were gathered together. The Lord- 
Keeper anſwered, if any ſuch matter was, he ſhould 
be heard and relieved. Hereupon the Earl of Souih- 


ampton ſaid, that be was aſſaulted in the ſtreet by the 


Lord Gray. The Lord Chief- Juſtice anſwered, he 


had Juſtice for that. The company gathering thick 
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coming up towards the place, ſwore they would 
ſtab and kill the Counſellors ; whereupon Mit- 
tington ſent to the Earl of hex, how violently ſome 
men preſſed, how cruelly they meant againſt the 
Counſellors? Sir Chriſtopher Blunt hearing theſe 
words, ſaid it was no time now to make orations. 
Whereupon the Earl of E preſently departed, 
and word left, that if the Earl of Ei/ex miſcarried 
in London, or if they offercd to efcape before his 
return, then the Lord-Keeper and the Chief. Juſtice 
ſhould be killed. | | 
The Lord Chief Juſtice hereupon aſked Sir Chri- 


about them, the Lord-Keeper defired the Earl of Aapber Blunt, why they ſtood at the great chamber- 


Eſſex to draw aſide ; and they conferring ſecretly, 
the company cried, Alt, all, The Lord-Keeper 


told the Earl, that if he had any wrong done him, 


he ſhauld be honourably righted. Then the com- 


pany cried, Away, away, my Lord, they betray. 
vou, they undo you. All this while they were bare, 


but hereupon the Lord-Keeper put on his hat, and 
commanded the Earls upon their allegiance to de- 
ſiſt, and lay down their weapons: and private con- 
ference being again deſired, they were carried up 
into the great chamber; and as they went, ſome 


ſaid, Throw the Great-Seal out of the window ; ſome 


ſaid, kill them, kill them 3 others, cried, away, 
away. Then they were led into one of the EarPs 
cloſets. The Lard-Keeper preſſing to ſpeak with 
the Earl, he ſaid, my Lord, be patient a While; 
I will go take advice, ſpeak with my Lord-Mayor, 


and the Sheriffs of London, and will be with you 


again within this half hour. Then the Earl de- 
parted, and left them to the cuſtody of Sir 70% 
Davis, Sir Chriſtopher Blunt, and Sir Gilly Merrick, 
The Lords being thus in cuſtody, deſired leave to 
be gone, or that they might ſend one to the Queen 
to let her know how they were uſed : but this was 
denied them; and anſwered, that the Earl would 
return ſhortly, and till his return, they muſt not let 
them go. 1 
The Earl of Rutland's confeſſion being read 
after the former narration of the Lord-Keeper's ; 
thereby it appeared, that the Earls of Ee and 
Soutbamtion and Sir Chriſtopher Blunt of long time 
had been. diſcontented, and that Blun many times 
adviſed the Earh to ſtand upon his guard; and it 
was the advice of the Earl of Southamplon, Blunt 


and Davis, that the Lords ſhould be detained, 


For the Earl of Ruiand himſelf, Mr. Secretary 
faid, he thought him not to be acquainted with the 
plot; and the Earl of E himſelf had faid that 
the Earl of Rutland. was: not privy. to it: for his 
conceit of him, was, and: thus ſaid, that the Earl 
of Rutland knew it but two. hours before. And 
ſaid Mr. Secretary, if equality of juſtice. would 
ſuffer it, he wiſhed that no blood more might be 
ſpilt; for it was not the blood of any man that was 
required, and the Queen ſhould: gain more by. their 
lives than by their deaths; and doubted not but her 


' Majeſty, in this la mentable accident, would triumph 


in mercy, but where and when there ſhould appear 


nd other cauſe but merely her- exceeding, mercy. 


The Earl of Kufland's confeſſion ſhewed further, 
that Blunt, when. their going to the Court was in- 
tended, ſaid, O how fearful, and, of how ſeveral 
humours ſhall we find them, when we come to the 


Court! 


Further, to enforce the hard uſage of the Lords, 
the confeſſion. of one Whittington, was read, who 
ſaid, That after the Lord: Keeper. and the other 
Lords were in the inner room, other company 


door with muſkets charged and matches in their 
hands; which, through the key-hole, the Lord 
Chief-Juſtice ſaid, he diſcerned, 

Davis anſwered, and faid, he was charged with the 
cuſtody of the Lords, but againſt his will, for he 
much more deſired to have gone with the Earl into 
Landon, and that the Earl of Scutbampon, Sir 
Charles Davers, or ſome other might have kept 
them; but the Earl of He faid no, he would but 
go take order with London, and come again within 
half an hour, in the mean time he ſhould keep 
them. Then Captain Salisbury having the guard of 
the muſkets, was very violent and fo diſordered, as 
he doubted what he would attempt, and, contrary to 
the will of others, brought up the ſhot ſo near the 
door. And Sir Jof Davis ſaid, that leſt the fury 
of Salisbury ſhould attempt beyond that was meant, 
he ſometimes paſſed amongſt the ſhot, and to ſa- 
tisfy the Lords that no barm was meant them, he 
came in to them, whom when he perceived in 
ſome fear, he aſſured them that there ſhould be no 
force offered them. 

But the Lord Chief-Juſtice told Sir John Davis 
at the Bar, that he had no reaſon to think they were 
in fear, and bad him tell what words. the Chief- 
Juſtice then uſed, which were theſe: If they did 
take their lives, it was but the cutting off of a few 
years; and when Gorge came, and would have let 
out the Lord Chiei-Juſtice only, he refuſed to go 
except they might all go, and ſaid, as they came 
together, ſo they would go together, or die to- 
gerher. | | 

And Sin John Davis ſaid, that the better to aflure 
the Lords that no harm was meant them, he went 
up to the Ladies, and intreated the Counteſs: of 
Eſſer to come down and be amongſt them; ſhe 
making ſome pauſe at it, ſaying, with what com- 
fort can I go amongſt them? he perſuaded her to 
go and be amongſt them, the better to aſſure them 
that no barbarous uſage ſhould. be offered unto them. 
And that he behaved himſelf reſpectfully towards 
them, being uncovered before them, when others 
ſtood covered by them: and ſuch proviſions as the 
houſe had, he prepared for them, and ſet them 
a dinner. 

But the Lord Chief. Juſtice ſaid, my Lord Keeper 
and he, told Davis, they would eat none of my 
Lord's meat. 

But at the coming down of the Counteſs amongſt 
the Counſellors, Sir John Davis ſaid, that he per- 
ceiving the Lords in great doubt what the Earl 
maant, and hearing them ſay to my Lady, what 
a ſtrange courſe is this the Earl of Eſen taketh? 
thereupon Sir John Davis ſaid, that if he did per- 
ceiye that the Earl intended any hurt unto the Queen, 
his ſward qhould be the firſt that ſhould be drawn 
againſt him. And the Lord Chief Juſtice aſking 
what was become of the Earl all that while, they 

having 
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having then ſtaid from eleven of the clock till it was 


almoſt two, ſaid, the Earl will be deceived of his 

rpoſe, if he hope upon the city, for the Citizens 
are faithful to the Queen. Then Davis anſwered, 
the Earl had good hope of the city. It being re- 
plied, that perhaps ſome looſe people might fallin to 
him, but he could have no good. hopes of any that 
were ſubſtantial and good Citizens; Davis ſaid, my 
Lord is ſure of the city, for of twenty-four Alder- 
men he is ſure of twenty- one; and my Lord in this 
action will ſer ſuch aids in the city in all places, as 
no ſpoil ſhall happen. ; | 

But to the honour of the City of London, Mr. 
Attorney often repeated, that of all the City, not 
one man, ſave only one ſorry prentice, was found 
to take part with him, and of Inns-of-Court Men, 
not one man that followed him. 

Sir Jobn Davis being farther aſked, when he firſt 
was made acquainted with this purpoſe of the Earl's, 
he ſaid he knew not of it till the Sunday ſevennight 
before their riſing, and then their purpoſe was to 
ſurprize the Court at ſuch a time as he ſhould have 
ſmall oppoſition; and that they met twice that 
Sunday or Monday before their riſing, at Drury- 
houſe, when they conſulted about ſurprizing the 
Tower and the Court. But debating long, they 
could not agree; whereupon breaking off, the 
Earl ſaid he would ſet order for all himſelf, ſince 
they could not agree on it; which were the Earl of 
| Southampton, Sir Chriſtopher Blunt, Sir Charles Da- 
vers, and Sir John Davis. | 

Hereupon Mr. Secretary told Sir Chriſtopher 
Blunt, that the Earl had confeſſed that he had been 
a principal inſtigator of him to theſe acts, and a 
mover of him to plots more pernicious to the State 
than theſe, 

Sir Chriſtopher Blunt ſaid, Hath my Lord that 
gone is, ſaid ſo by me? Well, ſince I am fo nearly 
touched in honour, and my reputation ſo far char- 
ged, I will tell you, Mr. Secretary, what I have 
counſelled him, and what I have kept him from. 

Mr. Secretary ſaid, the Earl for part of his Sacri- 
fice to God, hath left it under his own hand all 
that he could diſcloſe of all confederation in this 
matter. 

Sir Chriſtopher Blunt ſeemed ready at the Bar to 
have diſcloſed further matter againſt the Earl, but 
referred to my Lord- Admiral and Mr. Secretary, 
whether he ſhould there utter it, or privily deliver 
it to them two; which afterwards he did, being 
brought into the Court of Wards to them after 
Judgement was given, 

Mr. Attorney proceeding with his evidence, de- 
ſired attention, ſaying, That the laſt day he gave 
evidence againſt the Earl, ſince which time it had 
been rumoured, that tho? the letter of the Law was 
ſtrong againſt the Earl, and his act expounded by 
the Law to be treaſon, yet his intention was not to 
touch the Qucen's perſon or her State. But the Earl 
himſelf (whoſe Soul he doubted not but was with 
God, for his end was moſt penitent and chriſtian,) 
before his death revoked all his Juſtifications made 
at his arraigning, fave only one original pur- 
poſe, not to lay hands upon the Queen; and 
took it upon his death, that he meant not to lay 
violent hands upon the Queen's perſon: yet re- 
membring the tumultuous behaviour of them in 
his company at his houſe, ſaid, that he feared he 
ihould have been forced to ſome wrong againſt the 
Queen's perſon. 
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Whereupon the Lord Admiral affirmed, that the 
Earl of E faid, It was fit he ſhould die, for the 
_ could not live and he too. | 

r. Secretary allo delivered how clear a con- 
feſſion the Earl had made of all things; how lon 
time four of them of her Majeſty's Priv Counci 
at his intreaty had ſpent with Lins in the Tower 
upon Saturday before, and how he had revoked 
thoſe imputations he had caſt upon ſome men, and 
thoſe aſſeverations uſed in his own defence. There- 
fore for his part, he muſt needs judge charitably of 
him, and forgive ſuch wrongs as the Earl had done 
him; and if the diabolical imputation which the 
Earl at his arraignment caſt upon him, further 
moved him to impatiency than his wont was, or was 
fit, he deſired them that heard it to pardon him for the 
provocation made him to forget all bands of ſpeech. 

Now was read ſome parts of the Earl's laſt confeſ- 
ſion, which contained four ſheets of paper, all writ- 
ten with the Earl's hand, and it being ſhewed to 
Cuffe at the Bar, he acknowledged it to be the 
Earl's hand-writing. Out of the Earl's confeſſion 
this was only read : That Blunt, Cuffe, Temple, and 
ſome others, tho' they were not preſent at Drury- 
houſe, yet they were privy to more dangerous prac- 
tiees and plots than theſe. And Cuff being brought 
face to face before the Earl, the Earl charged him 
to call ro God for mercy, and deal truly with the 
Queen ; for he being to go out of the World, muſt 
deal truly with his foul. Cue faid, it was long be- 
fore he could be allowed pen and ink to write; elſe 
the Earl himſelf would have cleared him, as he did 
in theſe things, that in a few words he ſet down: 
which being read to the Earl, he ſaid, true; and 
{tj]] as he read, he ſaid, true; out of which Cufe 
would infer, that the Earl being truly remembred 
of things paſſed, would have cleared, and not left an 
accuſation upon him. But theſe ſeemed to be other 
matters than ſuch wherewith the Earl had charged 
him. And Caffe denied not, but being confronted 
by the Earl, the words aforeſaid were uſed to him. 
Then was read an abſtract of the Earls confeſſion 
in theſe words : 

He thanked God that he was thus prevented, for 
otherwiſe he knew not what miſery might have be- 
fallen this land. He ſaid, that men would wonder, 
if they knew how many motions had been made 
unto him to remove the evils of the Common- 
wealth. He confeſſed that his rebellion was firſt 
plotted when he was priſoner at the Lord-Keeper's 
houſe ; he intended to have ſurprized the Court with 
a power of men, and afterward the Tower, to have 
countermined his actions, and been a bridle to the 
City, and then to have called a Parliament. He ſaid, 
that London was a danger unto his ſoul, and the cauſe 
of his rebellion ; for if he had not truſted to thoſe of 
London, he had not taken this courſe. He called 
the men of London a baſe and cowardly people, 
ſaying, that he drove them from their barricadoes 
with two raplers a-croſs, and would undertake to 
ſack London with four hundred men. He called 
himſelf a burden unto the Commonwealth to be 
ſpewed out. He called this his ſin, a great ſin, a 
bloody fin, a crying fin, and an infectious fin, in- 
fecting with a leproſy both far and near. He deſired 
his life to be ſhortned, for that he knew the Queen 
could not be ſafe ſo long as he himſelf was living. 
He deſired private death, to avoid the acclamations 


of the people, 
Peop This 
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This abſtract read, Sir Chriftopber Blunt ſaid, he 
muſt needs confeſs he was privy to the ſpleen that 
was carried againſt Mr. Secretary, and was too far 
conſenting to his hurt; but never gave allowance, 
or was mover of the Earl to this plot. 

Mr. Secretary interrupting him, wiſhed him to 
conceal nothing that tended to the diſcovery of 
theſe treaſons. For matterof injury intended againſt 
him, he wiſhed not the naming of them, he did 
forgive them. 

Sir Chriſtopher Blunt ſaid, that was favour out 
of his charitable diſpoſition, more than he himſelf 
was worthy of. 

Mr. Attorney proceeding, ſaid, the Queen had 
charged thoſe of her Council to ſay nothing in this 
buſineſs, but what might plainly be proved, if it 
were objected ; for ſhe would go with her juſtice 
untouched : therefore he would open matters, and 
which though they of the Jury need not to take 
as any part of their evidence; yet becauſe they 
were true, and fortified the matter divulged and 
proclaimed through the Realm, for the honour of 
the Queen, though againſt an Earl that was execu- 
ted, he would diſcloſe unto them how this Treaſon 
had a deeper root than moſt were aware of : where- 
fore you ſhall plainly have it proved unto you, 
That there was a correſpondence betwixt the Earl of 
Eſſex, Sir Chriſtopher Blunt, and the arch-traytor 
Tyrone; and this ſhall be proved unto you by the 
Earl's own creatures. Thus it fell out, after he 
had ſixteen thouſand foot, and thirteen hundred 
horſe under his charge; ſuch an army, as he himſelf 
ſaid, ſhould make the earth to tremble where he went. 
It was pretended by him that he would go into the 
north againſt the rebel, but never intended, as ap- 
peared ; for Lee muſt go to the Rebel, but the Earl 
muſt not know it; and Blunt muſt /uffer it, being 
Marſhal, but give no warrant for it. Lee goes to 
Tyrone, finds the rebel up in proud terms againſt the 
Engliſp nation, railing againſt the Earl of Eſſex, as 
that he ſought his life, and hired ſome about him 
to perform; which was a baſer thing than ever he 
had offered to his father, or would do againſt him : 
but theſe terms were after qualified. Lee returning, 
brings anſwer from Tyrone, that he deſired confe- 
rence with the Earl, and would give his ſon for 
pledge, and ſends word that if the Earl would fol- 
low his counſel, he would make him the greateſt 
man that ever was in England. Lee being returned, 
the Earl of Ex repairs to the place where Sir 
Chriſtopher Blunt lay, where this being told him, 
he ſhook his head at it, but ſaid nothing. Now the 
Earl of Eſ x gathers his army towards winter, takes 
his journey towards the north, goes with pretence 
to fight; but coming there, entertains a parley with 
the Rebel; being jealous leſt any ſhould hear it, 
takes order that the Earl of Southampton ſhould 
keep all men from coming near, and he alone goes 
to parley with the Rebel. The effect of this was 
confeſſed by Lee while he lived, and to make it 
evident, the plotting of treaſon between thoſe two 
Earls, you ſhall underſtand it by an intelligence 
that paſſed, which were it not the thing had been 
ſeverally plotted, it had been impoſſible to have been 
advertiſed : for no bird upon her wing could have 
carried the news in that time. Sir William Warren, 
a man moſt truſted by the Rebel of any Engliſb- 
man, he went to Tyrone the 28th of September ; 
the Farlof E ex landed in Ergland but the 26th of 


and it ſhould not be long e'er he ſhovid lee him 
have a good ſhare in England. This paſſed in the 
north of Ireland. In the ſouth of Ireland, one Mac- 
Pueys, Secretary, confeſſed, That it was agreed, 
the Earl of Eſſex ſhould be King of England, and 
Tyrone Viceroy of Ireland. In the middle of Ireland, 
Fitz- Maurice, ſiſter's ſon to Tyrone, affirms the ſame, 
and ſays, that whenſoever the Earl of Z/zx ſhould 
need men, then it is agreed, that Tyrone ſhall find him 
a continual ſupply of 8oo men, and Fitz- Maurice 
hearing theſe things agreed betwixt the Earls, ſends 
to know what he will have him to do, leſt he enter 
into attempt to the croſs of their purpoſes. The 
Earl of Eſſex being commanded by expreſs Letters 
that he ſhould not come over, he notwithſtanding 
comes over, brought all the ſtrongeſt proviſions 
away with him, left the kingdom at ail adventures, 
only truſts the rebel Tyrone's word for the ſaf:ty of 
that whole Kingdom. It may be thought theſe 
things more fitly ſhould have been urged againſt the 
Earl himſelf; but the cauſe was, one, the ſhortneſs of 
time; another, becauſe all the Lords were ſatisfied, 
and ſaid there was treaſon full enough proved againſt 
him, and it ſatisfied to condemn him. And when I 
was there entring into this matter, the Lord-Steward 
ſaid to me, Mr. Attorney, I perceive you have 
more to ſay, but I enjoin you ſilence for the reſt. 
Now for proof of theſe things thus plotted in 
Ireland, the confeſſion of Lee was read, who was 


a man the Earl had good opinion of, and he ſo de- 


voted to the Earl, as he wiſhed his own head might 
have ſuffered for him. Lee confeſſed, that on the 
Sunday, when he heard they were proclaimed Trai- 
tors, he was mightily diſcontented and grieved at 
the impriſonment of the Earls, and ſtuck not to 
profeſs. unto ſome, that he could be contented to 
ſpend his life for their delivery, and thought it an 
eaſy matter to be performed, if ſix reſolute Gentle- 
men would undertake it, and named them. And 
whereas the Earl denieth that ever he ſent him to 
Tyrone, yet he thought the Earl knew when Sir Chri- 
ſtopher Blunt ſent him, for this reaſon, that the 
Marſhal never did any great matter without the 
Earl's privity : And that this matter was ſuch, as 
the Marſhal would give him no warrant in writing 
for it. And when he was returned from Tyrone, 
the Earl of Eſex then made a ſecret journey to 
Sir Chriſtopher Blunt's houſe, where Sir Chriſtopher 
Blunt lay hurt. And Lee ſaid, that at his coming 
to Tyrone, he found him proud, and railing at our 
nation, and ſaid that the Earl had hired ſome to 
take his blood ; but afterwards told Lee that he 
had ſent Eſex a meſſage by Snode his Secretary, 
that if he would agree with him, he would make 
him the greateſt that ever was in England. And 
Lee further confeſſed, that he knew Eſſex, Blunt, 
and Tyrone were all one, and all held one courſe. 

Sir Chriſtopher Blunt confeſſed, he knew of Lee's 
going to Tyrone, but denied that he had ever no- 
tice what he ſaid to Tyrone. It was true, he gave 
leave unto Lee to go to Tyrone, and the Earl of 
Eſſex was privy to it, yet the Earl in his life de- 
nied it. 

But my Lord Chief-Juſtice noted, That it was a 
thing agreed upon betwixt them, that Lee and 
Blunt ſhould take this upon them ; and for the 
fact, Lee and Blunt ſhould have a pardon granted 
them, which was done by the Earl: this being 
about the 8th of Auguſt; yet the Earl of Eſex 
wrote over hither to the Lords of the Privy-Council, 


September ; and Tyrone could then tell Warren, that 
he ſhould ſeea ſtrange alteration in England ſhortly, 


the 14th of Auguſt, in theſe words: Your Lord- 
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„ Jows are grown to; yer 


t think what cowardiſe theſe fel- 
pins mult theſe fellows be 


or elſe this Rebel will 


cc ſhips 


« taught courage to fight, 


cc be ſubdued.“ 
Le denden read, a letter all of the Earl's own 


iting., dated the 8th of Ocfober, written to the 
Lord” Minader, after his being in Ireland, and 
the Earl here in England; ſignifying, “ that Lee 
« is one ſo near to me, as I mult needs intreat 
« your Lordſhip to do what you can for him, tho? 
« jt is not in your power to do what you would : 
« you ſhall find him a man of better ſervice than 


ce any is in Ireland. When I came thither, I found 


« him in good place, and ſometimes he entertained 
« me to his great charge; which with your favour 
« you muſt enable him to again. And let it be 
« my ſuit to you, to do him what good you can. 
From out of theſe letters, it was urged by Mr. 
Attorney, that Lee was a man wholly plotted for 


him. The 26th of September, the Earl of Eſſex 
came to the Court; the 28th of September, Captain 


Warren talks with Tyrone. Warren confeſſeth that 
Tyrone ſware, that within two months he ſhould ſee 


the greateſt alteration, and the ſtrangeſt that ever 


he ſaw; but Warren underſtood him not. Then 
ſaid Tyrone, I hope &er long to have a good ſhare 
in England. 

The confeſſion of one Knowd, Secretary to Owney 
Mac-Rory, taken the 16th of February, was read, 
wherein was ſet down, That Owney Mac- Rory having 
ſecret intelligence of the plot betwixt the two Earls, 
Eſſex and Tyrone, wrote and ſent ſo twice, and de- 
ſired to be advertiled thereof, that he might do no- 
thing contrary to their deſigns. But Tyrone grew 


| ſuſpicious, leſt the matter ſhould break out too 


ſoon ; yet the effect of the anſwer was this, that the 


Earl of Eſſex ſhould be King of England, and he 


Viceroy of Ireland. And that for a while he ſhould 
attempt nothing upon the Eng/i/b ; and proved, that 
the Earl had left ſixteen barrels of powder in the 
north. And Kzowd being aſked by a gentleman, 
upon his returning out of the north, what news? 
ſaid, it was agreed, that Ee ſhould be King of 
England, and Tyrone Viceroy of Ireland. 

Turlagh Mac-Davy O Kelly, being a meſſenger from 
the M.. .. rebels, and brought the anſwer to 
ſaid, the Earl of E was to go for England, and 
rake that kingdom, and they to help him; and 
amongſt thoſe rebels it was reported, the Earl of 
Eſſex wrote a letter to the Earl of Tyrone, to follow 
his matter thoroughly : for now was the time. 

The confeſſion of Thomas Mood, ſiſter's ſon to 
Fames Fitz-Maurice, Baron of Lixnow, and a man 
in great credit with this Baron, was read; wherein 
he ſheweth, that being with James Fitz-Maurice at 
his houſe, about Michaelmas, when the Earl of 
Eſſex came over from England, Fitz-Maurice aſked 
him, what friends the Earl of Eſex had in England; 
who ſaid, he knew not; but heard the Earl was 
well beloved in England. Then Fitz- Maurice told 
him, that the Earl of Eſſex was gone for England; 
had diſcharged many of the forces, and that the 
Earl of Deſmond had ſent him word, that it was 
agreed the Earl of Eſex ſhould be King of England, 
and Tyrone Viceroy of Ireland. 

Hetherington's confeſſion, and ſome others, were 
ſpared reading, becauſe they only concerned the 
Earl of Eſſex. 

Now Mr. Attorney opened, that notwithſtand- 
ing all thoſe plots, practices, and treaſons, were 
known "ou Queen; yet, aſter all this, ſo graciouſly 


for High Treaſon. 
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her Majeſty regarded him, and was pleaſed to co- 
ver his offences, as to have him privately to come 
before ſome of her Privy-Council only at the Lord- 
Treaſurer's, ſent one of her Secretaries twice to 
him, offered to paſs in all ſecrecy; nay, Mr. Se- 
cretary ſaid, for ſaving his honour, that none ſhould 
take notice of any thing. They once all propoſed to 
have gone home to E/ex-houſe to him, and during all 
the time of his reſtraint from Court, his letters have 
always had free paſſage to the Queen, and ſhe ever 
gave the reading to any thing he ſent. Wherefore, 
Mr. Attorney ſaid, the action breaking out into that 
it did, it was a great mercy of the Queen's, that in 


Hagranti crimine, he was not, according to the mar- 


tial law, preſently put to the ſword. 


And here the evidence ended againſt Sir Chriſto- 


I ber Blunt. 


And then Mr. Sollicitor-General urged new evi- 
dence againſt Sir Charles Davers. 

Mr. Sollicitor Flemming beginning, ſaid, He 
would prove Sir Charles Davers guilty of all the 
Treaſons charged againſt Sir Chriſtopher Blunt, and 
that he was a principal plotter, diſputer, officer 
and actor in all their treaſons. In fine, he was aſſig- 
ned to be keeper ot the preſence- chamber; where, 
upon a ſignal given, all the Nobles to aſſemble, and 
paſſing to the privy chamber to preſent themſelves 
to the Queen: and for making their way firſt, they 
ſhould apprehend Sir Walter Raleigh, captain of 
the guard; and afterwards ſome of the privy coun- 
ſellors, and ſome other lords. Theſe being ſeized 
upon, they ſhould afterwards have been put to an 
honourable tryal, and afterwards a parliament 
ſhould be called, and government eſtabliſhed ; and 
lo principally did the Earl of Eſex count upon this 
gentleman, Sir Charles Davers, and ſo ſecret did he 
hold him to him, as that before Chriſtmas laſt the 
Earl diſcovered his intent to him, and told him he 
would Jay ſuch a plot for taking the Court, as he 
would not be reſiſted. And when Sir Charles Da- 
vers was in the Country, the Earl would not enter 
into conſultation about the buſineſs, until Sir 
Charles Davers came up ; and meſſengers were dif- 
patched preſently for him. Upon his coming up, a 
meeting was had at Drury-houſe, where divers pro- 


jects were made, Davis, Davers, Blunt, Gorge and 


Southampton. being preſent, amongſt whom ir was 
agreed, the taking of the Tower to be very fit, 
for the better countenancing of the action. 


The chiefeſt defence and pretence that Sir Charles 
Davers uſed, was the great love he bore to the Earl 
of Soutbampion, who heretofore had cauſed him his 
pardon, and having gained him his life, he thought 
he owed his life unto him in any thing he ſhould 
command him. 3 

But Mr. Sollicitor ſaid, it behoved him rather 
to have been grateful and ſerviceable to the Queen, 
who gave him life, more than to him that ſued for 
his life. But this was the juſt revenge had of God, 
that followed for the foul murder he had committed. 

Sir Charles Davers perceiving that his act had ex- 
tended to Treaſon, although he intended no harm 


unto the Queen's perſon, ſaid he was ſorry he had 


ſo far forgotten himſelf as to plead not guilty; for 


it was not his purpoſe coming thither to defend, or 
deny any thing, but to confeſs all things that could 


be ſaidagainſt him: Therefore confeſſed, that before 


Chriſtmas the Earl adviſed with him, how he might 


make his way ſo to the Queen, as that his acceſs 
T9 
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to her ſhould not be reſiſted. But this was not re- allotted him to place, he knew; but to what office, 


ſolved till his return out of the Country. When 
at Drury-houſe, they meeting, and Litilelon com- 
ing thither ; at the laſt, it was reſolved, the plot 
ſer down by the Earl's own hand, were firſt, to 
take the Tower: for reaſon he yielded this; it 
would be a countenance to the action; the taking 
of the Court, for which he would have ſo many a- 
ble men, as they would at any time poſſeſs all the 
places of the Court. The manner to be this; Sir 
Chriſtopher Blunt to have the gate; Sir Gill/y Mer- 
rick, the hall; Sir John Davis, the great chamber; 
Sir Charl-s Davers, the privy-chamber ; the Ear] 
himſelf ſnohld come all along by land: at his com- 
ing into the great chamber, he ſhould put himſelf 
betwixt the halberts, (meaning, that he ſhould ſtep 
to the corner where the guard uſually ſet up their 
halberts againſt the wall) and poſſeſs himſelf of 
them, ſo as by them he would have no hurt, and 
perhaps he ſhould find of the guard apt to take his 
part. | 
My Lord Admiral ſaid, it was a fair warning 10 the 
guard, that they uſe not that faſhion of ſelling up their 
halberts in that manner. | 

When the Earl was thus come into the great 
chamber, divers of the Lords ſhould come out of 
the preſence thither, and ſaluting him, to welcome 


his coming to the Court; then the Earl with ten 


or twelve Noblemen, to take their way into the 
Privy-Chamber. | 

It being asked, what ſhould be done with them 
that ſhould make reſiſtance to this attempt; it was 
anſwered, it was meant they ſhould be ſeized upon. 
And the Court being quieted, then to ſend to ſatis- 
fy the City ; and then not long after, to call a Par- 
liament. | 

A further confeſſion of Sir Charles Davers being 
read, there was ſet down the ſubſtance of the Earl's 
former articles, and theſe queſtions farther propound- 


ed; as, whether the Court and the Tower ſhould be 


attempted at one time; and whether this attempt 
ſhould be with many, or with few; if with many, 
where the number ſhould aſſemble ; and whether it 
ſhould not be fit for the Earl and ſome others to be 
armed with Privy-Coats; and who were fitteſt Per- 
ſons to have cuſtody of the Lord-Admiral and the 
Secretaries. | 

Theſe and ſome further matters alſo, Sir Ferdi- 
dando Gorge had confeſſed were diſputed upon. 

And faid Mr. Secretary, ſince this is a World 
wherein Princes muſt be accountable for their do- 


| Ings to their Subjects, that men ſhould not marvel 


why like proceedings were not had againſt Sir Fer- 


_ dinando Gorge as theſe, the reaſon of forbearance was 


not that he had deſerved better, or was otherwiſe 
conceited of, than to be an Arch-Traitor ; but becauſe 
he was the inſtrument of ſaving and letting go thoſe that 
were ſent from the Queen to Eſlex-houſe: and for 
this cauſe divers of her Majeſty's Privy-Counſel 
had been ſuitors to her Majeſty for ſparing his life 
for a time, though for their opinions of him, they 
held him an original and principal Traitor ; and 
that he adviſed more miſchievouſly than any other, 
for he would have had the Court fired upon the ta- 
king of it. Sir Charles Davers ſtill profeſſed, as he 
had done often, that he was privy and a TT 
of all theſe plots, but never was any deviſer of any, 
or inſtigator of ny Lord in theſe things. Sir Chri- 


.  ftopher Blunt for further clearing himſelf, ſays, he 
knew not of this plot, till his coming to London, 


upon the Earl's ſending for him ; that they had 


he knew not. And the more to be commiſerared, he 
beſought the Lords Commiſſioners to remember 
what natural conſiderations were to tie him to the 
Earl, having married his Mother. Now to how man 
adventures the obligations of love, and following 
of that Earl, had before carried him, the World did 
know; and how liberal, prodigal and venturous | 
was of this life of mine, while it was my own, 200d 
Mr. Secretary, pleaſe to remember and report tru- 
ly to the Queen. I beg it of you, becauſe I have 
moſt offended you, and have no cauſe to expect it, 
but from the bounty of your honour and charity. 

Mr. Secretary told him, he freely forgave whatſo- 
ever he conceived might give cauſe to him to be of- 
fended, and would truly perform for him what he 
deſired, and would deſire my Lord Admiral to join 
with him in it; though he ſaid he need nor ſeek it 
of them, for the Queen would require it at their 
hands, to be truly informed of all their deſires, 

Then ſaid Sir Chriſtopher, I muſt needs confeſs that 
heretofore, I having done much to her Majeſty's 
ſervice, adyentured my life many times, as the 
marks of this my wretched carcaſs will ſhew ; ha- 
zarded my fortune when it was at the beſt, and all 
for the honour of her Majeſty, and in her ſervice, 
and yet ſhe never vouchſafed notice of me or my 
ſervice: it gave no little diſcontentment to me, 
but this never had the power to have an ill thought 
againſt her Majeſty. Therefore once again I be- 
ſeech you, that being as I was to that Earl, you 
pleaſe to relate to her Majeſty what you find by 
me, and what I have ſaid to you. And to ſtay any 
fury going upon me, I here confels myſelf guilcy of 
all that can be ſaid againſt me, and moſt worthy to 
have deſerved death; wherefore renouncing all juſ- 
tification or extenuation of my offence, I wholly 
caſt myſelf at her Majeſty's mercy. Sir Charles 
Davers made the like proteſtation. 

And ſo ended the evidence againſt Sir Charles 
Davers. . 


Againſt Sir Fohn Davis, Mr. Francis Bacon ur- 
ged the evidence, beginning with diſcourſe upon the 
former ground of Mr. Attorney's, that every re- 
bellion implied deſtruction of the Prince, and that 
in the precedents of #dw. II. and Hen. IV. the pre- 
tence in both was as in this, againſt certain Subjects, 
the Spenſers in one, and the Treaſurer in the other. 
And this ſtile of proteſtation that no harm was in- 
tended to the perſon of the Sovereign, was common 
in Traitors. Manlius the lieutenant” of Catiline 
had that very proteſtation; but the proceeding is 
ſuch in this, as no long diſcourſing needs to prove it 
Treaſon, the act itſelf was Treaſon. The princi- 
pal offences charged upon Sir Joh Davis were two, 
one that he was a plotter, and of the Council at 


 Drury-houſe: Another that in the inſurrection he 


had the cuſtody of the Privy-Counſellors in Efſex- 
houſe, which had a correſpondence with the action 
in the ſtreet. The plot and inſurrection entered into, 
was to give laws to the Queen ; the preparation 
was to have a Choice band of men for action; men 
not met together by conſtellation, but aſſembled up- 
on ſummons and letters ſent: for, ſaid Mr. Bacon, I 
will not charge Sir 7obn Davis, although he be a 
man skilful in ſtrange arts, that he ſent ſpirits a- 
broad, but letters were ſent about this matter. The 
things to be acted were the matters conſulted of, and 
then to deſign fit perſons for every action; and for 
mutual encouragement there was a liſt of names 

drawn 
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that ever came to that Bar; he was Poly 


1600. 


drawn by the Earl, and theſe Counſellors out of 
them were to elect fit perſons to every office. The 
ſecond plot was in taking of the Court, and in this 
conſultation he was penna Philofophi ſcribentis; you 
were Clerk of that Council-T able, and wrote all: 
and in the detaining of the Privy-Counſellors, you 


were the man only truſted. And as the Earl of Rut- 


aid, you held it a ſtratagem of war to detain 
2 * was meant to have carried the Lord- 
Keeper with the Great Seal into London and to have 
had with you the Lord Chief Juſtice, a man for his 
integrity, honoured and well-beloved of the Citi- 
zens ; and this Achitophel plot you thought to have 
followed. 

Sir John Davis hereupon told Mr. Bacon, that if 
with good manners I might, I would long ſince have 
interrupted you, and ſaved you a great part of la- 
bour; for my intent is not to deny any thing I have 
ſaid, or excuſe that I have done, but to confeſs 
myſelf guilty of all, and ſubmit myſelf wholly to 
the Queen's mercy. But in that you call me Clerk 
of that Council, let me tell you, Sir Charles 
Davers was writing, but his hand being bad, I was 
defired to take the pen and write. But by and by 
the Earl ſaid he would ſpeed it himſelf ; therefore 
we being together ſo long, and doing ſo little, the 
Earl went to his Houſe, and ſet down all with his 
own hand, which was formerly ſet forth, touching 
the taking and poſſeſſing of the Court. 

The examination of Sir John Davis was read, 
which was to the effect as before is ſet down touching 
their conſultations of taking of the Court; but 
added, it was agreed they ſhould all come by land, 
and make their way to the Queen's own perſon, 
and hoped to find way in the Court indifferent, 

The Lord-Admiral then charged Sir Jobn Davis 
again with the detaining of the Lords in E -houſe, 
and his unwillingneſs to have let them go, though 
Sir Ferdinando Gorge came with a meſlage, as he 
ſaid, for letting them all go. And ſaid the Lord- 
Admiral, the caſe washard with theſe worthy Coun- 
ſellors: for by God he ſwore, though theſe Coun- 
ſellors had been in the houſe, yet being as he was, 
General of the Forces, and ſent to force the houſe, 
he muſt and would have battered and blown it up, 
tho” it had been the death of them as well as the 
reſt; and had all his own ſons been there, he would 
have done it, 

It was alſo charged againſt Sir John Davis, that 
not ten days before this action, Sir John Davis and 
Sir Charles Davers were ſeen upon the top of the 
Whiue Tower within the Tower, viewing and ſur- 
vey ing the place; but they ſaid it was only for plea- 
ſure, to take view from thence, being there con- 
feſſed, that they affirmed the Tower was a place of 
{mall ſtrength. 


And here ended the evidence againſt Sir Jobn 


Then Mr. Attorney took in hand the evidence 
againſt Sir Gilly Merrick and Mr. Cuffe. To Cuffe, 
Mr. Attorney ſaid, that he was the arranteſt Traitor 
the very ſeducer of the Earl; and ſince he was a 
Scholar and a Sophiſter, he would frame him a 
ſyllogiſm, and bade C»ffe deny what part he 
would, The ſyllogiſm was this, boſoe ver commits 
rebellion, intends the Queen's death ;, but you commit- 
ted rebellion : Ergo, you intended the Queen's death. 
For the pelyprogma, this fellow the cunning coiner 


of all plots, how to intrap a worthy gentleman, 
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for High-Treaſon. 
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whom I am ſorry to ſee ſo overtaken, I muſt name 
Sir Henry Nevil : This Cuffe hearing of Sir Henry's 
landing out of France, watches his coming to Lon- 
don, preſently comes to him, and tells him, he had 
commendations unto him from the Earl of Eſſex, 
and ſecretly Icts him know what private intelligence 
my Lord had received from Court by ſome his in- 
ward friends; that much miflike was taken at Court 
with Sir Henry's ſervice in France; eſpecially that 
at Bullen. Sir Henry Nevil ſaid, it was more than 
he knew or had heard, but recommends his ſervice 
with thanks to my Lord. Shortly after Sir Henry 
Nevil came to the Court, the Queen uſed him very 
graciouſly, The Lords interpreted very well of 
his ſervice ; now at his next meeting Mr. Cuffe, 
Sir Henry told Cuſte, he found no ſuch matter at 
Court as he told him. Hereupon Cuffe replied, 
Oh, Sir, things are altered ſince I ſaw you laſt, 
and e' er long you fhall fee a change: my Lord is 
like to come in favour again and be reſtored to his 
greatneſs; and uſing one other verſe, concluded 
with this, Arma ferenti omnia dat, qui juſta negat. 
Cuffe ſtill making reſort to Sir Henry Nevil, finds 
opportunity when to diſcloſe unto him all the 
Earl's plot of going to the Court; who hearing it, 
objects againft it, that it was a thing could not 
be executed but by many, and all would not keep 
Counſel. Cuffe anſwer'd, that for execution they 
had ſo many come in to them, that they knew not 
to entertain all. A further objection being made, 
that though all places in the Court were poſſeſſed, 
yet Weſtminſter would riſe, and make force ; Cuffe 
anſwered, we having the face of the ſtate, all will 
follow and take with us. 

For manifeſtation of all, the Narration penned 
by Sir Henry Nevil himſelf, was read in. theſe 
words: Their Honours commanding him to diſ- 
«« cloſe all, and his duty and conſcience binding him 
« to the ſame, he hath in that ill-couch'd Nar- 
« ration ſet down all his knowledge. Fir/t, at his 
arrival out of France, he was told that he had 
< ill offices done him in Court by divers, and ſome 
of great place; and his actions at Bullen, and car- 
« riage there greatly blamed, as cauſing the ill 
& ſucceſs of the peace. And by Cuffe it was told 
« him, the Earl would have him know he was 
« wronged, becauſe he was one that loved him. 
« After this, Cyffe brought him a letter from the 
« Earl, thereby deſiring his love, and to hold it 
to him, beſides many other words only of com- 
e plement. To which letter Sir Henry returns an 
e anſwer ſuitable to ſo kind provocations. But all 
this while I never went to him; and being in the 
Country within ten miles of the Earl, yet I never 
<« went to viſit him. But Cie came to me from him, 
« and told me the Earl was now at liberty, and all 
the World that would, might now freely come 
c unto him: bur ſtill I put off my going, till at 
« one time Cyffe came and told me my Lord ex- 
e pected my coming to him, and ſuch a day he 
ce would ſtay ſupper for me; and if I came, and he 
e chanced not to be in the way, a Gentleman of 
my Lord's ſhould attend my coming, and bring 
« me to my Lord's Cloſet. About eight of the 
clock that night I came to my Lord, and was met 
« by a Gentleman, and brought up to my Lord ; 
« who entertained me kindly, and after a while, 
« after many queſtions of his hopes, but uſed no 
« undutitul words of the Queen or State, I parted 
«« with my Lord, there having nothing but ordina- 
« ry terms of — paſſed us. Afterward 
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« Mr. Cuffe repairing often to me, I asked him at 
« one time how his Lord's matters ſtood in Court. 
« At one time he anſwered me, well ; and rold me 
« of great hopes conceived ; at ſome other time he 
« anſwered me very diſcontentedly in theſe things, 
« ſaying, it made no matter, it would cauſe my Lord 
« to take other courſes ; and ſaid, there was a pre- 
« rext to lay up the Earl of Southampton, which 
« was a warning that they meant to lay up the 
Lord of Eſex after him: but my Lord was re- 
*« ſolved they ſhould never curb him up any more. 
Then told me, my Lord had in purpoſe ſome 
«. matters, but I ſhould not embark myſelf further 
in them than I lifted ; and defired me to give a 
meeting to the Earl of Southampton and Sir 
% Charles Davers. I ſaid, I would, but with this 
« limitation, that nothing was intended againſt the 
« Queen's perſon : which was promiſed. But I 


« detained them at two meetings, which cauſed 


« them to make an ill judgment of my meaning to- 
« wards them and the intendment. Monday on 
« Cand/emas-day I ſtanding in Serjeants-1nn-Gate, 


the Earls of Hſex, Southampton, and Sir Chri/to- 


« pher Blunt paſſed by in a Coach, whom I ſalu- 
« ted paſſing, and was the firſt time I had ſeen them 
« of long. Anon after, Cuſfe coming to me, told 
« me he had a commiſſion to deliver a ſecret unto 
« me; which was, that my Lord finding his life 
„ ſought by men potent about her Majeſty, he 
&« was adviſed to make his appearance to the Queen; 


« and go with ſtrength for that purpoſe, deſcribing 


the lame manner of taking the Court, and mak- 
« ing way to the Queen, as before is ſer down by 
e others. This Cuffe {aid he was to impart to me, 
« as one in whoſe love the Earl was confident. (But 
« Mr. Secretary ſaid, as he was grieved to think 
« of this Gentleman's full reſpect, his worth and a- 


« bilities to have done the Queen great ſervice, ſo 


« this right he would do him, that however the 
+ Earl was perſuaded of him, yet he ſo far tender- 
&« ed his duty to the Queen, that I think the firſt 
« ſuſpicion given of the Earl's mind grew from this 
« Gentleman.) The matters being propounded 


* unto me, I made many objections, and put great 


« difficulties in the execution; eaſy perfecting of 
« things being promiſed, my anſwer was, Mulla 
« ſunt que non laudantur niſi cum aguntur. When 
« ſome perſons were named for the actors, I ob- 
« jected, that if many knew it, it would not be 
« concealed ; if few were uſed, it would not be per- 
« formed. The Earl of Rutland being named for one, 


„ ſaid they would not truſt him long aforehand; 


A 


« for if he knew it but two hours before, he would 
„e tell. In concluſion I was dcfired to think of the 
things propounded in <2ſc they were ſhewed un- 
to me. Afterward Cie came unto me, to whom 
« related all the ſpeeches uſed in that conference, 
and told him I would not allow it, except they 
«*« would co jure and take an oath to attempt nothing 
e againſt the Queen's perſon ; and againſt Mr. Se- 
«« cretary, I would never do nor conſent to any 
thing, for he was nearer unto me, therefore they 
* mult duce pudice, ſpare me in that. Cuffe laid 
«© to me, they would only have me preſent when 
e things were doing; and if it fell out fo, that I 
& ſhould be haſten'd to diſpatch into France be- 
fore that time, I might defer it by feigning ſick- 
„ nels. By their appointment I ſhouid have been 
« Secretary.“ (Here Mr, Secretary faid, Czffe this 
was great preſumption, for though to remove 
me had been no great matter, yct to take upon 
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you to place another, this was high ambition.) 
Further, it was required that Sir Henry Nevi/ 
„ ſhould have ſent a miniſter into London, to find 
„ how the City ſtood affected to the Earl.“ 

(Mr. Attorney here faid, it was in their plot, 
to have had two hundred miniſters in the City 
and Country, to have blazed in pulpits the fin- 
cerity of this Earl's intentions.) ** Cuffe further told 
Sir Henry Nevil of a buz in many mens mouths in 
London; and that there had been warning given 
to the Mayor and Aldermen to look to the City ; 
but of twenty-four Aldermen he doubted not of 
„ twenty at the leaſt.” 

Mr. Secretary here ſpeaking, opened what he 
found had reſolved the Earlto ſo free a confeſfion and 
diſcovery of all things that he did. Afton, who 
was his miniſter, and as I may term him his confeſ- 


ſor, was a man much deſired by the Earl; her 
Majeſty was willing to yield any thing that might 


give comfort to the Ears conſcience, and be good 
for his Soul, ſent Mr. Doctor Dove, a very worthy 
man to confer with him, and prepare him to a chri- 
ſtian end. He perſuading confeſſion as the way to 
repentance,and amongſt other ſins charging the Earl 
with this offence, his taking arms again his Prince, 
and refufing to come upon the command of hisPrince, 
the Earl anſwered, he thought that refuſal no fault ; 
and for inſtance ſhewed that David refuſed to come 
to Saul in the like caſe, being ſent for. Mr. Dove fo 
ſufficiently anſwered the Earl in his arguments, and 
ſatisfied him in this example, how different it was 
from his caſe, and upon what ground that was, that 
the Earl in a kind relenting and falling from de- 
fences, defired earneſtly confeſſion with his own mi- 
niſter Aſpton; which was yielded him. Afton like 
a godly and very learned man, and one deſervi 
much for this ſervice, dealt ſo roundly and feelingly 
with him, as that he made the Earl know that there 
was no Salvation for him to hope for, if he dealt 
not clearly with his own conſcience in the confeſſions 
of his ſins, and high offences in this kind. His 
words ſo pierced and moved, as that to this man he 
diſcloſed the very ſecrets of his heart, to the pur- 
ging of his ſoul and conſcience, from the concealment 
of any thing heknew; and afterward ſpent all the time 
he had to live in holy meditations, and revealing of 
ſecrets concerning the State, and diſcourſing of the 
miſchief intended; and moſt penitently ſorrowed for 
the accuſations and imputations he had caſt upon 
others touching the con/piring with Stain and the in- 
fant of Spain, | 
And being asked touching ſome men fuppoſed to 

be confederates in the taking of the City, he faid 
that Captain Bromley, brother to Sir Henry Bromley, 
and Sir John Scot would aſſiſt him; and that Sheriff 
Smith being Colonel of a thouſand men, would 
bring them in aid of him. And confeſſed by the 
Earl nimſelf, that at ſuch time as the Earl had pur- 
poſed to lay down the thought of theſe ambitions, 
and had reſolved contentedneſs in a private life, Cuffe 
comes to the Earl, and tells him he had indignities 
offered him, and his ſuffcrance was ſuch, as his 
friends ſaid he had loſt his courage, with praying 
and hearing of Sermons, and now was become a 
coward, Whereupon Cuffe perſuaded him to let Sir 
Charles Davers come to him, who would let him 
know the mind of his friends; and after ſuch time 
as the Earl had accuſed his confedtrates, being ask- 
ed how he could prove the things diſcovered, an- 
ſwered, ſome of them have ſo much grace, as if I 
fend but to them, they will confeſs it. Whereupon 

| a | he 


thing intended was the 
the thing acted was the going into Large 
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he wrote a ticket to che Ear! 


of Southampton, who 
ow thereof confeſſed all to be true, and ſaid 
= Lord had the ſtart of him; for it I had had 
pen and paper, I had confeſſed theſe things firſt. 
Whereupon Mr. Secretary ſaid, that he muſt 
needs ſpeak ofa difference he found between Noble 
and Generous-minded Men, and others baſer born 
from the Earls and other the Gentlemen of birth 
and of good houſe, all their confeſſions came freely 
and liberally from them, without concealment or 
covering any thing with untruths. By Cuffe, and 
fome.others of baſer ſort, nothing would be con- 
ſeſſed, but what they were convinced of, and ſha- 
dowed with untruths ſo far as their wits could do 
ic. The Earl of Eſex allo in his life-time con- 


feſſed to the Lords, that Cyffe was a principal in- 


fioator of him; and though of theſe plots himſelf 
had bcen a principal contriver, yet Sir Corifiopher 
Blunt, Sir Charles Davers and Sir John Davis were 
privy to more dangerous and pernicious purpo- 
les than this action tended to; as might appear by 
their counſel given him that morning when he went 
into the City of London. 1 | 
Cuffe being willed to ſpeak for himſelf, ſaid, 
The matters objected againſt him were many, and 
forced againſt him with all force of wit: therefore 
for the help of his weak memory, he would reduce 
all unto two heads; things plotted, and things acted. 
For the firſt, in them Mr. Attorney thinks he hath 
concluded me in mood and figure; but my anſwer 
is, that if a man may be excuſed of Treaſon by com- 
mitting nothing, I am clear. Let the number of 
matters heaped upon me, and the inferences and in- 


forcements of the ſame uſed againſt me to make 


me odious, make me ſeem allo as a monſter of 


many heads in this buſineſs 3 but fince by the Jaw 


all accuſations are to be believed, and facts weighed 
as by evidence they are proved ; and things are beſt 
proved being ſingled ; I will beſeech Mr. Attorney 
that we may inliſt upon ſome point certain, and 
not as in a ſtream have all things at once brought 
upon me with violence. For my being in Eſſex- 
houſe the Sunday, I hope it ſhall be conſtrued as 
in: the caſe of others. Then if thoſe who only. had 
their being within the walls of that houſe, and no 
hand nor head in that action, were not Traitors; 
1 hope that in favour and in charity you will ac- 
cordingly judge of me, who ſpent all that day 
locked up in my chamber amongſt my books, and 
never appeared unto any man till all was yielded 
up to my Lord- Admiral. To conclude me to be a 
Traitor, becauſe I was in the houſe where Treaſon 
was committed, by the ſame reaſon if a, lion had 
been there locked up in a grate, he had been in caſe 
of treaſon. But whereas your argument, Mr. At- 
torney, is this, That whoſoever intends, Treaſon, 
and the ſame! is afterwards acted by others, there 
the intender as well as the actor is a Traitor; 


But I intended Treaſon, and others acted it; 


Ergo: Mr. Attorney, it is not your Major chat 
1 deny, becauſe my Lords the Judges haye deter- 
mined that but I deny your Minor. For if the 
Soing to the, Court; yer 


But Mr. Attorney- General tał ing him ſhort upon 
his own confeſſion, concluded him a Traitor; for 


in Treaſon the very Intent is Treaſon, if the ſame can 1 | 
he meant by having a Parliament, he anſwered that 
it was conceived theſe things would work great al- 


be proved. Now it is confeſſed by Mr. Cuffe, that 
he. intended the tak ing of the Court, which in itielf 
is Treaſon. ' 3 
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he went, rue, rue. | 


upon me ſo amaze me, as I know not what to 
ſay 3 but I beſcech you, even as your ſelves ſhall 


be judged, judge ſo of me both by my words and 


deeds, for this is the law both of God and man: 
and let not the accuſations of others, or arguments 
now forced, ſo far have 2 againſt me, as to 
take from me my juſt defence. I am further char- 
ged with contriving plots for reſtoring the Earl to 
greatneſs. True, I muſt confels as a ſervant that 
longed for the honour of his maſter, I have often 
wiſhed to ſee his recalling to the Court, and reſto- 
ring to her Myeſty's former favour ; but beyond 


the limits of cheſe deſires, my thoughts never car- 


ried me, nor aſpired to other greatnels than to fee 
him again in place of a ſervant and worthy ſubject, 
as before he had been. And whereas I ſtand ac- 
cuſed to be as one that turned the wheel which elſe 
had flood, and to be the ſtirrer of his mind which 
otherwiſe had ſettled to another courſe ; to clear 
this, I had written two lines, which you, Mr. Se- 
cretary, knew the Earl would have ſubſcribed if 
he might have been fuffered. _ 

Bur Mr. Secretary affirmed he perceived no ſuch 
purpoſe in the Earl, n::ther remembred any ſuch 
matter in that which was written, | 

Said Cue, You know, Mr. Secretary, my paper 
being read to the Earl, as he read, he ſaid flill as 

At the importunity of Mr. Cuſfe, Mr. Secretary 
willed the paper ſhould be read; but it tended 
only unto this, Thar if he knew of the Earl's intent 
to go to the Court, *rwas with ſuch limitations as the 
Earl had propounded, otherwiſe not, for he had not 
ſuggeſted any of theſe new practices. 

Mr. Attorney ſtill following the matters ſtrongly 

againſt him, told Cyffe, that he would give him a 
cuff that ſhould ſet him down, and called to have 
read the EurlPs confeſſion, and ſome part of Sir 
Henry Nevil's confeſſion ; which both were full and 
plain againſt him, as he had not to anſwer them. 
Only to the conference with Sir Henry Nevil he ſaid, 
Whereas Mr. Attorney would make me a Mercury 
and a meſſenger only from the Ear] to Sir Henry, herc- 
in Mr. Attorney errs, not knowing, or not reſpecting 
the ancient familiarity and love that for theſe many 
years ſpace have bęen betwixt Sir Henry Nevil and 
me, for the delight we took together in conference 
of, Learning, and diſcoarſes of Travels and States. 
And whereas I am charged with deviſing a lye, 
thereby to bind Sir Henry Nevil faſter unto the 
Earl]; it is well known to ochers, the Earlfirft ſent 
me to Sir Henry Rillegrem to tell him of it; and that 
from him it might come to Sir Henry Nevil's ear. 
But Sir Henry Killegrew not being in town, and 1 
afterwards meeting with Sir Henry Nevil, imparted 
it. to him; therefore defired that he might not be 
wronged, and wiſhed that juramentum call 
night be forborh, as a fault in any man. And for 
Dt uſed of twenty-one Alkermen in London 
that were ſure.to. my Lord, there were ſome at the 
Bar as well as he, that had heard the Earl uſe 
the ſpeech; and vouched Sit Gilly Merrick; but 
he denied it. For the buz that was given our; he 
ſaid likewiſe, that Sir Fob Davis heard/what/my 
Lord ſaid of this; but Sir 70h Davis being asked, 
denied the hearing of it. en: 


* 


And Cuffe being asked by Mr. Secretary, what 


teration; and for ſettling of all things, they thought, 
that ſhortly would follow a Parliament. 
I 2 Mr. 


with a muſket to have ſhot out there. 


Mr. Attorney ſaid, that it was meant that Caffe 
ſhould have been Speaker of that Parliament. 
And here ended the evidence againſt Cyffe. 


Againſt Sir Gilly Merrick, Mr. Atrorney urged 
firſt, that he was the man who fortified Ex- houſe 
againſt the f forces; and if God had not 
otherwiſe guided it, that day he had been the death 


of a noble perſon the Lord Burleigh, for he ſet one 


with a muſket-ſhor to ſhoot at him, but miſſing 
the Lord Burleigh, Captain Lovel's horſe was killed 
under him at Eex- gate with that ſhot. And the 


ſame day that the Earl went, Sir Gilly Merrick 


comes to Mr. Browne's houſe, being adjoining to the 
Tennis-Court, and ſhuts all his ſervants out of his 
houſe, and all that Sunday walked up and down the 
houſe with muſketeers following him. And the 


ſtory of Henry IV. being ſet forth in a play, and in 


that play there being ſet forth the killing of the King 


upon a ſtage ; the Friday before, Sir Gilly Merrick 


and ſome others of the Earl's train having an hu- 
mour to ſee a play, they mult needs have the play 


of Henry IV. 
The players told them that was ſtale, they ſnould 


get nothing by playing of that, but no play elle 


would ſerve ; and Sir Gilly Merrick gives forty ſhil- 


lings to Philips the player to play this, beſides 


whatſoever he could get. | 4 
It was urged alſo that the Earl's purpoſe was to 


have againſt this time appointed men of his faction 
placed in all the houſes ncar about him. To which 
end the confeſſion of Aribur Smub, dwelling hard 
by the Tennis-Court, was read; who ſaid, that the 


week before, Sir Gilly Merrick came to his houſe, and 


enquired who lay there. It was told him of alodging 
there that was kept for Sir aller Harcourt, which 
being denied unto Sir Gilly Merrick, he railed and 
reviled the good man of the houſe with foul words, 
and willed him to diſcharge Sir Walter Harcourt of 
that lodging, for my Lord would have his friends 
to lie about him. Now the men that Sir Gly 
Merrick would have lodged in that /houſe, were 
OcoenSalisbury, Captain Gwynne, and Fobn Salisbury. 

Then was read a letter of Sir Gilly Merrick writ 
to his brother 70h Merrick ; the effect was to pay 
money unto Mr. Devereay, and himſelf to come up 
to Landon, and Captains and Captain 
Damnys to come up allo, and my Lord would take 


- thankfully. 


The confeſſion of Thomas Monſon was read, who 


ſaid he ſaw Sir Guly: Merrick all that day walk in 


his doubler and hoſe up and down the houſe with 
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muſkets following him, and went down to the ban- 


quetting-houſe in the garden with his hat full of 


ſnot. 917-613-1351 QI1212{t» 3 4171 
2 Gully Merrick, ſaid, his going with muſkets 
after him, was to keep the Privy-Counſellors the 
ſafer from the fury A, Owen Salisbury, who. had 
ſworn that if the, houſe was forced, he would ſend 
them to go to the devil. And Fabnſon ſaid, FAT. 
ſaw one Mever follow Sir Gill) Merrick to the git 


And by the confeſſion of one Malis, it appeared 


there was a watch in the houſe all Saturday at night, 


and none of the company went to bed, but for a 
while's-rett threw themlelves upon their beds in their 
clothes, And that Sir Gilly Merrick cauſed certain 
hogtheads to be broken up, to ſortify againſt the 
Tennis- court. That che Earl had a hundred muſkets 
in the houſe, but wanted Baſkets and ch, other 
{furniture for them. ” e 
\ 


\ 
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And here ended the evidence againſt Sir Gilly 
Merrick, and the reſt. | 


Now Mr. Attorney-General deſired to have a 
word unto all the priſoners 2 the Bar, and that he 
might not milreport, deſi red to have a paper read, 
ſubſcribed by the hand of Mr. Afton, Dr. Mount- 
ford and Dr. Barlow, for that it was ſpoken in their 
hearing. The Earl thanked God, that he had gi- 
ven him a deep inſight into his fins, ſince his juſti- 
hcations uſed at the Bar then before; thanked God 
that his courſe was prevented; acknowledged that 
all confidence in man was vain ; that he was wor- 
thily ſpewed out: and further, as in the EarFs con- 
feſſion. Now to conclude, at the Earl's arraign- 
ment I uſed a ſentence, ſaying, O tempora, O 
mores! according to that againſt Catiline, Hic ta- 
men vivit; for which ſaying, divers have ſince 
charged me, but I will fay it again; and add this 
to ĩt: 


Dixerat O mores, O tempora ! Tullius olim, 
Romanum ſlruerat cum Catilina nefas. 
O tem pora dicimus, c. 
Et cur non dicimus, O mores ? 


Now the Jury went out to agree upon their Ver- 
dict, which after half an hour's time and more, 
they brought in, and found every of the five Pri- 
ſoners ſeverally guilty of High-Treaſon. The 
Verdict being entered, and the Jury diſcharged, 
the Queen's Serjeant- prayed Judgement. The 
Chief-Juſtice then demanded of the Priſoners, what 
they had to ſay for themſelves, why Judgement 
ſhould not be given againſt them. 


Sir Chriſtopher Blunt then ſaid, My Lords, for 
my high offence tending to Treaſon, in that I have 
riſen in Rebellion againſt her Majeſty, I have no- 
thing to ſay to excuſe myſelf, or extenuate my 
fault. But of any intention of evil againſt her Ma- 
jeſty's perſon, my on thoughts cannot accuſe me. 
My deſerved, but unfatal fall, I muſt needs im- 

ute to my overmuch love to that unhappy Earl. 

ow have followed him, how I have loved him, 
as being bewitched with too good an opinion of 
him, I now with grief feel it! But ſince this my too 
much fondneſs of him hath only led me into folly 
with him, and no other ambition, hope, or honour, 
I beſcech your Lordſhips, and you my Lord. Ad- 
miral and Mr. Secretary ſpecially, right me ſo 
much witli your favours, as to relate truly to her 


E Bip my heart and words are before you 


this day. And let her Majeſty underſtand that it 
was the fair face of that Earl's pretences, and my 
near ties unto him, I having mdrried bis mother, 
that carried and allured me to that J did, and no 
diſloyalty ot undutifulneſs of mind towards her. 
What the ſervices be that I have done, and ad- 
ventures 'made in ſervice for her Majeſty, others 
have ſeen, and know what J haveifele; This carcafs 
of mine, when it ſhall be diſſolbed, will ſhew the 
ne was my readineſs in all actions to the 
honour of her Majeſty; as when my fortune was at 


the belt, ſo good as that I enjoyed two thoufand 
ance a year at the leaſt, beſide other wealth by zi 
honourahle Lady whom you all know! I married, 
yet when'no commands enforced me, for her Ma- 
jeſty never commanded my going with the Earl in 
any journey, yet voluntarily I left all to adventure 
wich theEarſinſervicefor her Majeſty into Portugal, 

| HY .40 710 


e 1 


live to do; and if I live, 


reputation and credit, 


1600. 
Aude and in {rc/and, I was with him. 


Cales, the 1 a 5 5 
2 chis be nothing to weigh againſt this 


preſent fact, and ſo 


rcy for me, 
13 her grace and mercy ſhall afford me 


life, I doubt not but as I have done, ſo I may 


e Queen hath to do the ſervice for her Ma- 
Cech Fall deſerve my life. And this 1s all 
Twiſh, that ſince I have but a life to give unto her 
Majeſty; that I might give it to the performance of 
ſome more acceptable ſervice rather than to this end. 
But if it be reſolved, as I have deſerved, that die I 
muſt; it is not life I care for; for a death I owe 
unto her Majeſty, and, will yield it cheartully. 
And ſince the Earl that gone is, whoſe undue 
courſe hath brought us to this due puniſhment, 
hath left a blot upon me, and ſo far touched me in 
as if I had been a plotter and 

ocurer of him to more dangerous practices than 
theſe, I muſt needs clear myſelf, that neither in fo- 
reign practices, which I count confederacies with 
Spain, nor in domeſtical dealings, which I count 
that with Scotland, in reſpect of their nearneſs to 
us, I have ever had to do ſo far, as to allow oradviſe 
any thing to the hurt of this State. Againſt you, 
Mr. Secretary, I cannot but confeſs I have aſſented 
to too great wrongs; and beyond that I am worthy, 
it pleaſeth your Honour of your charitable diſpo- 
ſition to forgive me; otherwiſe of the State I have 
never deſerved evil. And for my further clearing, 
1 deſire humbly to be permitted to private confe- 
rence with your Honour, my Lord-Admiral, and 
with Mr. Secretary. : 

Which was yielded to. And that night he was 
brought into the Court of Wards, after the Court 


role, 


Sir Charles Davers being demanded what he had 
toſay, why Judgment ſhould not be given againſt 
him, uſed theſe words: I have nothing to ſay in 
ſtay of Judgment, for it is but juſt that I be 
adjudged to die; only this I ſay, my greateſt fault 
was to conſent unto things propounded, for my in- 
tention was far from thought of hurt unto her Ma- 
jeſty. I was never any perſuader or inſtigator of 
the Earl in theſe things; nay, till I was ſent for 
purpoſcly by the Earl out of the country, I was a 
ſtranger to theſe purpoſes: then finding my Lord 
of S"uthampon, to whom I owed my love and life 
itſelf, that he was ſo far engaged in the buſineſs, 
and defired my aſſiſtance, I yielded advice to him, 
and gave 2 that I now repent; for there was 
no reaſan in me to ſeek changes, the preſent being 
better to me than alteration could promiſe. Ambi- 
tion I had none, for my eſtate was good; diſcon- 
tentment could not trouble me, for I had been well 
uſed : but by all this my offence was the greater, 
in giving offence to the Queen, who had been ſo 
gracious unto me. Contrary to the reſolution I 
came with, I have pleaded Not guilty, but this 
grew through the error of my Underſtanding ; but 


to the jultitying of what is found, I alſo confeſs 


myſelf guilty. And though I have no cauſe to 
hope, yet do I not deſpair of her Majeſty's mercy ; 
and if it ſhall be her Majeſty's pleaſure to ſhew 
mercy, your Lordſhip and all here ſhall ſee, that 
none lives that ſhall better deſerve life. But if 
her Majeſty's pleaſure be to execute Juſtice, I only 
requeſt this with my belt prayer, that L may die in 
her Majeſty's favour. And thefe few requeſts I 


3 


for High 


I have nothing of deſert that may 
yet if her Majeſty out of the 


I will be as ready as any 


61 


* 


Treaſon. 


have to make, which I recommend unto your 
Lordſhips; my Lord-Admiral, and to your Ho- 
nour, Mr. Secretary, that if I muſt die, that I 
may have ſome time given me to ſettle my con- 
ſcience, and reſolve my ſoul, becauſe hitherto my 


. hoping having been much, my care hath been the 


leſs this way; and if it may be thought fir, I 
defire to have one of my ſervants to repair to me 
for ordering of ſome things I have to do. And 
laſtly, that your Honour, Mr. Secretary, remem- 
bring what your promiſe was to me in reſpect of 
my deſcent and alliance to ſome noble blood, you 
will fo far grace me, as to beg the favour of her 
Majeſty that I may be bebeaded. And one requeſt 
more I beſeech you, let me make ſuit to ſee the Earl 
of Scuthampton before I die. 

Sir Chriſtopher Blunt upon this ſaid, My Lords, 
this weak, bruiſed head of mine made me forget 
that which I minded to have begged : That in re- 
ſpect I have always profeſſed Arms, and been 
Marſha] of the Field, a place of Honour, I may 
have ſo much grace as 10 be beheaded. | 

My Lord-Admiral and Mr. Secretary told them 
both, they would remember it to the Queen, 


Sir Jobn Davis ſaid, I have nothing to ſay, but 
only to appeal to mercy. I confeſs I have highly 
offended, yet if it pleaſe her Majeſty to extend 
mercy unto me, it ſhall not be to an unworthy 
ſervant : my former anſwers and diſcloſes have nor 
been to purchaſe favour, but to diſcover truth; 
and though by this I challenge no mercy, yet it 
intimates deſert of favour. My great remorſe and 
grief is for my poor wife's eſtate, to think that 1 
being ſo much benefited and advanced by her, muſt 
now be the means to undo her; for J hear all her 
eſtate is ſeized on. Wherefore I beſeech this favour, 
that ſhe be not afflicted for my offence, but may 
enjoy what was her own. 

Mr. Secretary, upon occaſion of this ſpeech of 
Davis, what he diſcloſed, ſaid, Tho' his place did 
appropriate that to him to be the deliverer and re- 
ſtorer of requeſts; yet in this buſineſs nothing had 


been done or ſaid by any, but three at leaſt of the 


chief Counſellors of State have been privy to all 
that paſſed, and I only the Regiſter of things moved 
unto them. And this I will ſay, that during all 
the time of the Earl's reſtraint from the Court, his 
Letters have always had free paſſage to the Queen, 
and he might write what he liſted, the Queen would 
ever read that. 


Sir Gilly Merrick. I have little to ſay; but let 
what I have done be conſidered, and my offence 
will be found leſs than others: but the law hath 
adjudged it Treaſon, and I muſt die, and not un- 
willingly; for the tree being fallen, the branches 
mult not ſtand. I did the office of a ſervant as my 
maſter bad me, but it was my fault to obey what 
was not juſt in him to command. My poor eſtate 
I pray you let be conſidered, it may be thought 
better of than it is. What it is, I ſhall fer it 
down, and humbly pray that my poor wife and 
children may be pitted. | 


Cuſſe confeſſed the Jury had done but right, in 
diſcharging their conſciences; yet it was true that 
Divines held, condempnatum eum aliquando faciunt 
quem dampnatum non faciunt. The gracious pro- 
ceeding afforded, and all reaſonable requeſts 2 
emboldeneth me to make ſome ſmall requeſt: When 
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I was reſtrained, I had not about me above two 
ſhillings. I had 350 J. of ready money ſeized 
upon in my chamber. When I came into the Tower, 
I was put into a dark place; but afterwards Mr, 
Lieutenant pitying me, relieved. me, and put me 
in a better place. Wherefore I pray to be returned 
unto the ſame priſon, for there I am now pro- 
vided of things neceſſary; otherwiſe perhaps I may 
be caring fof things of this world for neceſſary ſuc- 
cour of life, whenas I would now more willingly 
ſpend all my thoughts in other meditations, 

This requeſt was granted, 

My ſecond requeſt is to you, Mr. Secretary, 
that I may have the company of fome Divine re- 
airing to me for the comfort of my ſoul, and cru- 
ciſying of my fleſh, that ſo at my farewel to this 
world with joyful arms I may embrace my Saviour; 
and for human reſpects, I defire the law may be ſa- 


_ tisfied with my life, without torturing or quartering 


my fleſh ; and the rather for favour's fake unto 
learning, tho? I have neithes place nor great birth to 
ſpeak for that. To plead for longer or other mercy 


I will not, but when my body ſhall be executed, 


forrow be unto my {oul, if ever I intended evil 
unto her Majeſty's perſon. Alas! it was my 
too much love unto my Maſter that brought me 


unto this; but as that Earl, my Maſter, ſaid, now 
the ſcales were taken from his eyes, and he ſaw his 


fauits ; ſo do I, but too late: heretofore in the 
courſe of my private ſtate, things went ſo ſmoothly 
with me as Jean deſire. My religion was always 
ſorting to the profeſſion at this day. Some further 


things I would utter, but I deſire to know whether 


now I muſt ſpeak, or that I may be allowed pen and 


paper to write them hereafter. 
It was allowed he ſhould have means to write what 


he would. 


Here ended all that paſſed before Judgment. 


The Lord Chiet-Juſtice of England, Sir John 


Poßbam, being now to pronounce Judgment, uſed 


theſe words : 1 
„am ſorry to ſce any fo ill affected to this 


e State as to become plotters and practiſers againſt 
the State, and that ſo ſtrongly as you and others 
in this action have done. And my grief is the 
* more in this, men of worth, ſervice and learn- 


For Blunt's and Cuffe's Speeches at Execution, ſee State-Trials, vol. I. p. 203, 204. 
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ing are the actors in that conſpiracy ! Shall 35 


be ſaid in the world abroad, that we Eugliſhmem 


now after forty- three years peace under to gra- 
cious and renowned a Prince, are become weary 
of the Government of ſuch a Queen, whom al! 
the world elſe admires for her government? 
Conſider it well, whoſoever had beſt hopes in 
this attempt of change, what would have. fol- 
lowed upon it? Let me tell you of the ſmalleſt 
hurt, the blood of children, families and friends; 
for none of yourſelves can otherwife think bur 
this action would have coſt much blood. And l 
am ſorry to think, that Exgliſi men ſhould feem 
to excule themſelves by 1gnorance of the law, 
which all ſubjects are bound to know, and are 
born to have the benefit of. Some of you now 
at the Bar are Chriſtians ; Where, I pray you, 
did you ever read or hear that it was lawful for 
the ſubject to command or conſtrain his Sove- 
reign? It is a thing againſt the law of God, and 
all Nations. God forbid but that by actions 
men ſhould be allowed to expound intents. Now 
your actions tending to a ſovereignty, cannot 
but by your ſelves be expounded Treaſon. Bur 
your intents, if they were otherwiſe, as you 
pretend, yet are not they to expound the law. 
For know this, that the law, which tends prin- 
cipally to the preſerving of the Prince's perſon, 
is more tender and preciſe in this than in any 
other point. | 
* And although your Example be pitiful, yet 
by this, let all men know and learn how high all 
actions treaſonable do touch, and what they 
tend to, To leave off from further diſcourſe, 
I ſhould now remember one thing to you all, 
but I ſee you all careful of it; that is, the care 
of your ſouls, to keep them from death, whereof 
ſin is the cauſe ; and fin is not removed but by 
repentance, which being truly and heartily per- 
formed, then follows what the prophet David 
ſpake of, B/ id are they to whom God imputetb 
n fin. There will be a courſe taken to inſtruct 
you how to kill fia in this world, which other- 
wiſe ſhall not be killed in the world to come ; for 
as you leave this world, ſo ſhall it be with you 


in the life ro come.“ 


And then pronounced Judgement againſt every 


of them, as in caſe of High-Treaſon “. 
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IX. The Trial of Sir Grifin Markham Knt. Sir Edward 
1 crtin Knt. George Brooke Elq; Bartholomew Brootetby 


Eſq; Anthony Copley, 


William Watſon Prieſt, 


William 


Clarke Prieſt, for High-Treaſon at Wincheſter, Novem- 
ber the 15th, 1603. I Jac. I. 


The Names of the Commiſſioners. * 


The Earl of Saft Lord Chamberlain. 
Charles Earl of Devonſhire. 

Henry Lord Howard. 

Robert Lord Cecil Secretary. 

Edward Lord Wotton Comptroller. 
Johm Stanhope, Knight and Chamberlain. 


EN Tueſday the 15th of November, 
were arraigned at Wincheſter, George 
| Brooke Eſq; Sir Griffin . Markham 
KEkKnt. Bartholomew Brookesby Eſq; An- 
tony Copley Gent, William ¶ atſon 
William Clarke Prieſt, and Sir Edward 
Parham Kant. 


The Effect of the ImpicTMENT. 
6 OR conſulting with the Lord Gray and 
15 F others, traitorouſly to ſurprize the King and 
« young Prince at Greenwich, to carry them to the 
Tower guarded with ſome, that after the ſlaugh- 
« ter of many of the guards, ſhould pur on 
« the guards coats, and ſo bring them, ſending 
« the Lord-Admiral before to ſignify the diſtreſs 
« where the King was, and eſcape he made by the 
guards from Greenwich; and therefore deſired to 


be taken in there for more ſafety. Which, if they 


« could have effected, the treaſures and jewels in 
« the Tower ſhould ſerve the turn for the effecting 
« of their further purpoſes ; that ſome of thoſe of 
« the Privy-Council, viz. the Lord- Chancellor, 
« Treaſurer Cecil, Chief Juſtice, ſhould be removed 
« and cut off: and Mr, Walſon ſhould be Chancellor, 
« Brooke Lord-Treaſurer, and Markham Secretary; 
« Gray Lord-Marſhal and Maſter of the Horſe, 
if the now Maſter of the Horſe were otherwiſe 
« prefetr*d; but for the Lord Chief-Juſtice no 
« man named. If their project for bringing them 
to the Tower failed, then to convey the King to 
„ D:ver, where George Brooke preſumed upon his 
« interclt with Thomas Vands ; but Mr. Attorney 
« juſtif<d his aſſurancę of the Lord Cobham. In 
ond of theſe places they meant to have kept the 
King for the ſpace of three months, and at their 
« firſt entrance, they ſhould require three things. 
r. A general pardon of all their purpoſes and in- 
« t-n'1015 againſt the King and Prince. 2. The 
« king ſhouid yield to a toleration of religion 


Lord Chict-Juſtice of Eugland. 

Lord Chict-Juſtice of the Common-Pleas. 
uſtice ar ly. 
uſtice JWalmeſley. 
uſtice Varburton. | 

Sir William Wade, Knight. 


< with, an equality of all Counſellors and other 
Officers, as well Papiſts as Proteftants, within his 
Court or otherwiſe. 3. That he ſhould remove 
* and cut off the fore-mentioned Counſellors, and 
others who ſhould be thought to hinder this de- 
« ſignment, for which purpoſe Watſon named 
Veale, alias Cole, to alledge ſufficient matter a- 


gainſt them.“ | 


And for the better effecting of this their pur- 
** poſe, Watſon had deviſed under writing an oath 
** ſhould be adminiſtred for the preſervation of the 
King's perſon, for the advancement of the catho- 
lick religion, and for the concealing of all ſe- 
* crets that ſhould be revealed unto them. That all 
the actions ſhould be proceeded withal in the 
King's name, and they meant to ſend for the 
«© Lord-Mayor and Aldermen of London, that the 
King weld ſpeak with them : whom they meant 
to keep in ſafe cuſtody, till they had delivered 
e hoſtages to them not to withſtand their aſſign- 
« ments, and to furniſh them with all ſuch neceſſa- 
ties as they ſhou'd require from them, Watſon 
„ was the villainous hatcher of theſe Treaſons ; 
and Brooke, upon the learning of them, was as 
e eager a proſecutor ; and the Lord Gray more 
<< eager and violent than he, purpoſing to make a 
ſuit to the King for the carrying over a regiment 
for the relief of Oſtend, which he would have 
« ready for the defence of his own perſon in this 
action, fearing the greatneſs of the catholick 
forces according to the promiſes of George Brooke, 
« Markham and Watſon, and knowing not how 
he might be dealt withal amongſt them.“ 


cc 


Mr. George Brooke ſaid little or nothing in his own 
defence, on he made a ridiculous: argument 
or two in the beginning: viz. that, that only 
could be the judge, and examiner of any action, 


which was the rule of the action; but the Com- 


mon 


Copa d frem a Ms. in the Bodlejan Library, Rotule ip Archive, A. 3033. 44. 8. 
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mon Law was not the rule of the action, Ergo, it 


could not be judge or ruler of the action: and 
therefore apealed to the perſon of the King. 2. 
That the Commiſſioners or Common Law had no 


authority over them; becauſe it is a maxim in the 


law, ejus efſe condemnare, cujus eſt abjolvere : but 
the Common Law could not abſolve him, being 
guilty, therefore could not condemn him. 


Mr. Attorney to this would have anſwered parti- 


cularly, but was by the Commiſſioners and Judges 
wille g to reduce himſelf to his own element. 
My Lord Henry Howard undertaking to have 
anſwered him, my Lord Chief. Juſtice told him, 
that the King, by reaſon of- his many cauſes, had 
many under him to execute the Jaw of Juſtice; but 
he kept in his own hands the key of Mercy, either 
to bind or looſe the proceedings, as in his own prince- 
ly wiſdom he ſhould think fir. 

Therefore, ſaid Mr. Attorney, you Mr.*Brouke 
profeſſing yourſelf to be learned, cannot be igno- 
rant that both your anceſtors have been, and you 


mult be liable and ſubje& yourſelf to the trial of 


the law of this nation, wherein you were born, and 
under which you live, & ignorantia Furis non ex- 
cit. Theſe treaſons were term'd by the Lord 
Cobham The Bye, as Mr. George Brooke confeſſed to 


Mathon, and the Lord Gray; but ſaid he, Walter 


Raleigh * and I, are chanced at the Main. Where- 
upon Mr. Attorney gave a touch of the treaſons of 
the Lord Cobham and Raleigii: who had procured 
from Aremberg five or ſix hundred thouſand 
Crowns, to be diſpoſed by the Lord Cobham, 
who ſhould therewith raiſe” forces for the extir- 
pation of the King and his Cubbes: and putting 
both Scotland and England in combuſtion ; and ſo 


upon Cobham's return out of Hain, to meet Ra- 


leigb at the iſle of Ferſey, and fo to put on foot both 


titles, both within and without the land. 

Mr. George Brooke, after his firſt arguments, 
ſpake little or nothing for himſelf, more than his 
.own confeſſion led otherwhiles to excuſe or qualify 
his own offence ; only he gave caſt of a letter, 
which, he ſaid, he received from his Majelty, 
wherein he had liberty and authority, to deal in 
the ſounding out of theſe practices: but neither at 
any time before nor at his arraignment, could ſhew 
the ſaid letter. And the King being by ſome of 
the Lords Commiſſioners queſtioned withal on that 
point, requireth his letter to be produced, and deni- 
eth he wrote any ſuch letter. | 

Sir Griffin Markham anſwered exceeding well, 


and truly to all things; denying nothing for his 


fault of Treaſon ; but that he deſerved death upon 
the perſuaſion of Malſon, by whom he was miſled, 


and aſſured that the King before his Coronation, was 
not an actual, but a political King: only he deſi- 
red to avoid the imputation of effuſion of blood in 
that enterprize, and (if it were poſſible) the brand 
of a Traitor for his houſe and poſterity, proteſting 
how careleſs he was of his own life, which he deſi- 
red to be expoſed to any hazard or ſacrifice (though 
it were never ſo deſperate 3) which if the King 
would not (in mercy) yield him, vet he defired 
their Lordſhips to be interceſſors, that he might die 
under the Axe, and not by the Halter. | 
Malſon ſpake very abſurdly and deceivingly, 
without grace, or utterance, or good delive- 


rance; Which (added to his forefaid villa iny) made 


him more odious and contemptible to all the 
neares. <—( ci © | | 

Clarke, the other Prieſt (an excellent nimble- 
tongu'd fellow) of good ſpeech, more honeſt in the 
carriage of the bufineſs, of an excellent wit and 
memory, boldly, and in well-beſeeming terms, 
uttering his mind, not unwilling to die, bur deſireth 
to avoid the imputation of a Traitor, 

Copley, a man of a whining ſpeech, but a ſhrewd 
invention and reſolution. | 

Brokesby drawn in merely by Watſon to take 
the oath before-mentioned, for ſome of the parti- 
cularities, as the bringing the King to the Tower 
for the advancement of religion ; but ſpake with no- 
body to incite them to the buſineſs, nor came him- 
ſelf according to his time appointed by Ya!/on, the 
23d or 24th of June, but at that inſtant at- 
tended upon the Queen. | 

Sir Fdward Parbam, was alſo by that villain 
Malſon dealt withal after he had tender'd him the 
oath to this purpole : that he underſtood the Lord 
Gray meant with forces to ſet upon the King, and 
to 8 him, that againſt that time, whether 
he would not draw his ſword againſt the Lord Gray 
with the King's ſervants and friends? And if the 
King's ſervants were diſcomfited, whether with the 
reſt of the Catholicks he would not encounter the 
Lord Gray, and if he could bring him to the Tower 
for his relief and the advancement” of the catho- 
lick religion. | | 

Parham told him, that he would ſo, if he was 
perſuaded that his intendment of the Lord Gray were 
true, which at that time Watſon could not aſſure 
him of; for he did but hear of ſo much: but 
ſaid he, when I have better aſſurance thereof, which 
will be within theſe three days, you ſhall further 
hear of me. He ſtaying the time, Watſon came not, 
and ſo Parbam's proceedings went no further: but 
being urged 1n the point for bringing the King to 
the Tower, for the advancement of the catholick 

religion 


* Sir John Hawles (Solliciror-Generai Temp. MW. III.) in his reply to Sir Bartholomew Showers's Magiſtracy and Government of 
England vindicated, &c. pag. 32. ſays, the King came to London in May, and in July following, was the pretended plot diſco- 
vered ; and in November tollowing, the pretended delinqueats were tried at Wincheſter, together with Watſon and Clarke, Their 


accuſations were in general. 


Firſt, To ſet the Crown on the Lady Arabella's head, and to ſeize the King. 


Secondly, To have a toleration of Kehgion, 


vi — To procure aid and aſſiſtance from foreign Princes. 

Fourthly, To turn out of Court, ſuch as they diiliked, and place themſelves in Offices. | 

Of theſe the firſt Article is Treaſon; what crimes the reſt are, is doubtful. What of them was proved againſt the Lords Cobham 
and Gray, Watſon and Clarke, or how their Tr als were managed, doth not appear: but Sir Halter Raleigh's Trial does appear, and is 
much like the Lord Ruſſel's. and therefore of ſome circumitances of it, I think, it is fir to take notice. Inſtead of conſults, &c. 

in the Lord Ruſſel's Trial, the cant words of the ſurprizing the Bye, and the Main, were made uſe of in Sir Walter's, interpretable 
as the Council thought fir ; at leaſt it was aſtoniſhing to the Jury, which was all that was deligned by the Council, and fatal to 
the Priſoners. I have no mind to run through all the ramble of Sir Walter Raleigh's Trial, as it is printed before his Hiſtory of the 
World. becauſe the parallel is too exact, and ſticks too cloſe to the memory of Perſons gone: only I will fay, That if Sir Malter 
Raleigh-wis guil'y of the thing he was accus'd of by the witneſſes; though the accuſation did not amount to a legal proof, it was 
High-Ticaſon: but if the Lord Ruſſel was guilty of the things he was accuſed of, he was not guilry of High-Treaſon. 

And the fame Author, ſays, pag, 35. I think it is plain at this day, that of Sir Malter Raleigh's is thought a ſham plot; what ghe 
Lord Ruſſel's is thought, let the Author (ay. I am loth to enumerare all, but if any Perſon will give himſelf the trouble of read- 
ing and comparing the Trial of the Lord Ruſſel with thu of Sir Walter Raleigh, they will find them exactly parallel in a num- 
ber of other particulars. | 
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and fine phraſes. 


1603. 


Religion, he ſaid, he made no doubt, but that he 
with others, adventuring their lives for the reſcuing 
the King from the Lord Gray, and bringing him for 
his ſafery to the Tower, this then would not but 
merit ſome grace from the King, for the adyance- 
ment of the catholick religion. | 


Sir Francis Darcy being foreman of the Jury, and 
excellently commended for this day's carriage and 
behaviour, made two or three doubts concerning 
Sir Edward Parbam's caſe, and received reſolution 


from the bench in ſome points, and the reſt left to 


his conſcience and underſtanding, went with the 
reſt of the Jury, and found all guilty, ſaving Par- 
ham, and ſo he was diſcharged ; and upon the reſt 
ſentence of death was pronounced by the Lord 
Chiet-Juſtice. 


The Copie of a Letter written from Maſter 


T. M. necre Salisbury, to Maſter H. A. at 


London, concerning the proceeding at Min- 
cheſter; where the late Lord Cobham, Lord 
Gray, and Sir Griffin Markham, all at- 
tainted of hie Treaſon, were ready to be 
executed, on Friday the ↄth of December, 
1603. | 


At which time his Majeſties Warrant, all written with 
his own hand, (whereof the true Copie is here an- 
nexed) vas deliuered to Sir Benjamin Tichbourne, 
bigb Sheriffe of Hampſhire, commanding him to 
ſuſpend their execution, till further order. 25 


Imprinted at London, 1603. 
SIX. | 
Haue receiued a letter from you; by which I 
perceiue howe much you deſire to be particularly 
enfourmed of the cauſe and manner of the ſtay of 
the late Lord Cobham's, Lord Graye's, and Sir Grif- 


fin Markham's execution, appointed at Wincheſter : 


wherein, although there are many better able to diſ- 
courſe at large of ſuch an action then myſelfe, yet T 
conceiue when you have peruſed this plaine and true 
relation, of that which all men there behelde that 
day, and many more ſince haue heard, from per- 
ſons of the beſt qualitie and knowledge, you will 
thanke me more, for ſuffering the trueth to ſhew it 
ſelf vnclothed, then if I had laboured to haue deli- 
uered you a tale well painted with curious words 


You muſt therfore vnderſtand, that as ſoone as 
the arraignments were paſſed at Wincheſter, his Ma- 
jeſties Priuie-Counſel (to the number of fourteene 
or fifteene, of which companie all of them had either 
beene tryers of the Noblemen as their Peers, or 
ſitten as high Commiſſioners vpon the Gentlemen) 
were called before his Majeſtie (in his Priuie-Cham- 
ber) at Million, where hee commanded them to de- 
liuer (without reſpect to any perſon) the true narra- 
tion onely, of the order in the Triall of theſe per- 
ſons that had beene condemned by the lawe, and of 
the nature and degree of their offences, as had ap- 
peared in euery one of them, by their ſeueral an- 
ſweres. „Nell 

All which being cleerely and juſtly reported by 
them, (each ſpeaking in the hearing of the reſt) his 
Majeſtie, for his part, vſed himſelf ſo gravely and 
reſeruedly in all his ſpeeches, as well to themſelues 
at that time, as alſo to all other perſons after, in 


private or publ. 5 
Vor. vil. 1que, as neither any of _ Priuie 


| for High-Treaſon. 


> of 
Counſell, Nobilitie, or any that attended noereſt 


to his ſacred perſon, durſt preſume to mediate for 
any, or ſo much as to enquire what ſhould be the 


ter the two Prieſts were executed, on 7 ae, the 
on 


4 


both by the writs of execution n vnder 
a 


144 


before. 


This party being by the King approoued for an 
ancient, truſtie, and ſecret ſeruant (as a Groome 
of his Majeſties bed-· chamber) and a man (as is ſaid 
before) little knowen, and leſs bound to any Sub- 
ject in England for any benefit, receiuing the War- 
rant ſecretly, on Thurſday; from the Kings owne 

| K hand, 
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ring ic with tlie Princes lemencie, wiſhing confu 
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hand, and telling his fellowes (who would otherwiſe to all men aliue, that ſhould euer thinke a thought 
haue miſſed him) that he mult lie that night at Sa- againſt ſuch a Prince, as neither gave cauſe of of- 
lisbury vpon ſome. priuate buſineſſe of his owne, he fence, nor tooke revenge of ingratitude. 

rode directly to inc beſter, and there, keeping him- The Lord Gray, finding in what meaſure this 
ſelfe private all night, roſe earely in the morning rare King had rewarded good tor euill, and forborne 
on Friday, and went obſcurely to the Caſtle-greene, to make him an example of diſcouragement, and 
where the people flocking in all the morning, as the terror to all men that hereafrer might attempt to 


time drewe neere, he put himſelfe with the throng, - break the bonds of loyalty, vpon the paſſions of 


cloſe by the Scaffold, and there leaned till the She- any ambition, began to fob and weep for a great 
riffe brought up Sir Griffin Markham to the place, While, with molt deep contrition, proteſting now, 
who was the man appointed firſt to die. | that ſuch was his zeale and deſire to redeeme his 

There the ſayd Sir Griff Markbam, having fault, by any meanes of ſatisfaction, as he could 


ended his prayer, and made himſelfe readie to kneele eaſily ſacrifice his life, to preuent the loſſe of one 


downe, Mr. John Gibb finding it fit time, while the finger of that royal! hand, that had dealt fo mer- 
axe was preparing, to giue ſome ſecret notice of his cifully with him, when he leaſt looked for it. 
charge, called to my couſin Nicbbourne, the Sheriffe, : Sir Gri un Markham (ſtanding like a man afto- 
o ſpeake with him, and then delivered him (pri- niſhed) did nothing but admire and pray. The 
vately) his Majeſties Warrant, with further direc- people that were preſent, witneſſed, by infinite ap- 
tions verbally, how he ſhould vic it. plauſe and ſhouting, the 10 and comfort which 
Herevpon the Sheriffe, perceiuing fully his Ma- they took in theſe wonderfull effects of Grace and 
jeſties intention, ſo warily and diſcreetly marſhalled Mercy, from a Prince whome God had inſpired 
the matter, as hee onely called Sir Griſfin Mark- with ſa many royall gifts, for their conſcruation, 
ham vnto him on the Scaffold, and told | im, that and would conſerue for his owne glor ie. 
he muſt withdraw himſelfe into the hall, to be con- The crie being carried out of the Caſtle- gates in- 
fronted (before his death) before thoſe two Lords, to the Town, was not onely ſaunded with acclama- 
that were to follow him, about ſome points that did tion of all ſexes, qualities and affection, but the 
concern his Majeſties ſeruice: and ſo carrying true report, diuulged fince in all partes, hath bred, 
Markham into the hall, he left him there, and went in the woorſt-diſpoſed mindes, ſuch remorſe of ini- 
vp. haſtily, for the Lord Gray, to the Caſtle, who quitie, in the beſt ſuch incouragement to loyaltie, 
being likewiſe brought vp to the Scaffold, and ſut- and in thoſe that are indifferent ſuch feare to offend, 
fered to powre out his prayers to God (at great length) and generally ſuch affection to his Majeſties Perſon, 
and to make his laſt confeſſion, as he would anſwere as perſwades the whole world, that Sathan himſelfe 
it upon his ſoule, when, he was readie to kneele can neuer fo far prevail with any, as to make them 
downe, to receiue the ſtroke of death, Maſter She- lift vp their hearts or hands againſt a Prince, from 
riffe cauſed him te ſtay, and told him that he muſt whome they receiue ſuch true effects of Juſtice and 
goe downe for a, while into the hall, where, finding, Goodneſs. 


Sir Griffin Markbqm, he willed him to tarry there, To conclude therefore, I haue now done my beſt 


till he returned. to ſatisſie your deſire, though I feele (to my griefe) 
Laſt of all, he went for the Lord Cobham, who how ſhort I come to my on wiſh; becauſe F would 
having alſo ended his deuotion to God, and, making, haue expreſſd to the life (if it had beene poſſible) 
hitmſelfe ready to receiue the ſame blow, the Sheriffe both the matter and the forme of this proceeding ; 
finding the time come to publiſh the! Kings mercie of hoth which the wiſeſt men, that haue ſeene and 
to the world, and to reueale his, We he cau- underſtoode all particular circumſtances, are at the 
ſed both the Lord Gray and Sir Griffin, Martbam, ende of thein wits; to giue an abſolute cenſure, 


to be brought backe to the Scaffold, and there, be- whether of them both deſerue greater recommen- 


fpre them all three that were condemned, and in the dation; this being moſt aſſurecd, that there is no 
hearing of all the. company notified, his Majeſties; Regord extant, wherein fo great wiſdome and vn- 
Watrapt, by which he was, authoriſed, to ſtay the derſtanding, ſo ſolid judgement; ſo perfect a reſo- 
execution. Which ſtrange and vndeſeryed Grace lution, to give way to no requeſt, or mediation : 


and Mercie, proceeding rom a Prince, ſo deeply ſo inſcrutable a heart, ſo. royall and equall a tem- 
0 


wounded” without cauſe, or colour of cauſe, giuen, pered Mercie, after fo clear and publike Juſtice, 
by Yimſtlfe toward them in any thing, but. meere - haue euer concurred ſo demonſtratiuely as in this late 
. e the Lords eſpecially) bred in Action, wherein this bleſſed King hath not proceed 
the hearts, as well of the offenders as of the tanders ed after the manner of men and of Kings, Sed cœle- 
by, ſuch, ſundry, paſſions, according to, divars tis Fudicis æternique Regis more, whereof he ſhall'be 


ings by report, which others did , behold, beloued and feared of all men, obeyed with comfort, 
th, their eyes, my. relation, may rather ſeeme to and ſerued with continuall joy and admiration. And 
be a deſcription of ſome ancient Hiſtory, expreſſed ſo forbearing to hold you any longer at this time, 
in a well. acted Comedy, then, that it was euer poſ- Lend. From my houſe, neere Salisbury, the 15th 
ſible for any other man 8 8 at one time, of December, 1603, | | 
in a matter of this, conſequence, ſo many, lively fi- Her! Your Lovin Couſin and Friend, 
gures of Juſtice and Mercy in a King, of Terror c T. M. 


| 0 tn their minds, as to ſome that, ſhall receiue moſt aſſured to; reape: theſe laſting fruites, of being 
t . & \ l 
with,t 


and Penitence in Offenders, and of ſo great Admi-. 


ration and Applauſe in all others, as appeared in His Majeſties Warrant, written with his own Hand. 
this Action, carried only and wholy by his Majeſ- | een 
ties One direction. AE THOUGH, it be true, that all vell gouernid 
The Lord Cobbam (holding; his hand to heauen) and flooriſbing. Kingdomes and common Vealthis 
applauded this incomparable Mercie of ſo gracious a are eſtabliſhed by Iuſiice, and that theſe tuo Noblemen 
Soneraigne, aggrauating his one fault, by e by birthe, that aire nau inan the point of Execution, 
ſhi ion aire: for thair treaſonable practices condemnid by the 

4 Lawe, 


4 
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Lawe, and adiudgit worthy of the execution thaireof, to 
the exemple and terror of otheris ; the one of thaim hau- 
ing filthily practiſed the ouerthrow of the quho/e kingdome, 
and the other for the ſurpriſe of our owin Perſonne ; 
Yet in regaird that this is the firſt yeere of our Raig ke, 
in this Kingdome, and that neuer King was fo farre ob- 
leiſbid to his people, as ve baue bene to this, by our en. 
trie beere vilh fo hairtie and generall an applauſe of all 
forts 3 Among quhom all the kinne, friendis, and allies 


of the ſaidis condemnid perſonnis vaire as forduart and 


duetifull as any other our good Subiectis, as alſo that at 
the very time of thair Arrainement none did more free- 
ly and reddily giue thair aſſent io thair conuiction, and 
70 deliver thaim into the handis of Iuſtice, then ſo ma- 
ny of thair neereft Kinſmen and Allies (as being Peers) 
vaiere upon thair Iuris; As likeuaiſe in regaird that 
Tuſtice bath in ſome fort gottin courſe alreadie, by the 
execution of the tuo Priefis, and George Brooke, that 


3 


o 


vaire the principall plotteris and intiſairs of all the reſt» 
to the embracing of the ſaidis treaſonabill Macbinationss 
Vee thairfore (being reſolnid io mix Clemencie with 
Iuſtice) aire contented, and by theſe Preſentis command 
wu, our Sheriffe of Hampfhire, 10 ſuper ſeide the Exe- 
cution of the ſaidis tuo Noblemen, and to take thaim 
backe to thair priſon againe, quhile our 1 
be noꝛoin. Aud ſince vee vill not baue our Lawis to 
haue reſpect to perſonis, in ſpairing the great, and ſtrił- 
king the meaner ſort; It is our pleaſure, that the like 
courſe be alſo taken with Markham, being forry from 
our hairt, that ſuch is, not onely the beynous nature of 
the ſaidis coudemnid per ſonnis crime, but euen the cor- 
ruption is ſo great of thair natural! diſpoſition, as the 
care vee haue for the ſafely and quiet of our State, and 
good Subiectis, vill not permit vs to vſe that clemencie 
tovardis thaim, quhich, in our owin naturall inclina- 
tion, vee micht very eaſily be perſuadit onto. 


X. The Cale between Sir Francis Goopwix and Sir 
JohN ForxTESCUE, in the Reign of King James I. as 
it ſtands upon the Journal of the Houſe of Com- 


mons. 


Mercurii 14 die Martii, 1704. 


Ordered, 


That what ſtands upon the Journal of this Houſe, of King James I. in the Caſe between Sir 
Francis Goodwin and Sir John Forteſcue, be printed. 


Die Jovis, 22% Martii, 1603. 
E firſt motion was made by Sir Milliam 
WY Fleetwood, one of the Knights returned 
Wl 1972 for the County of Bucks, on the behalf 
„of Sir Francis Goodwin Knight; who, 
"Re upon the firſt Writ of Summons directed 
to the Sheriff of Bucks, was elected the firſt Knight 
for that Shire: but the Return of his Election be- 
ing made, it was refuſed by the Clerk of the Crown, 
(quia utlagatus:) and becauſe Sir Jobn Forteſcue, 
upon a ſecond Writ, was elected, and entred in that 
place, his deſire was, that this Return might be ex- 
amined, and Sir Francis Goodwin received as a 


Member of the Houſe. The Houle gave way to 


the motion; and for a more deliberate and judicial 
proceeding in a caſe of Privilege fo important to the 
Houte, - 

Ordered, That the Serjeant (the proper Officer of 
the Touſe) ſhould give warning to the Clerk of the 
Crown to appear at the Bar at eight a clock the next 
morning, and io bring with him all the Writs of Sum- 
mons, Indentures, and Returns of Elections for the 
County of Bucks, made and returned for this Par- 
liament; and to give warning alſo to Sir Francis 
Goodwin to attend inperſon, whom their pleaſure was 
to bear, ore tenus, to deliver the ſtale of his oton 
cauſe, and the manner and reaſons of the proceeding 
in the eleftion of the Knights of the Shire fer that 
County. 

Vol. VII. 


Paul Jodrell, CI Dom' Com.) 


This being a motion tending to matter of privi- 
lege, was ſeconded with another by Mr. Serjeant 
Sherly, touching an arreſt of Sir Thomas Riley, &c. 


Die Veneris, viz. 23* Martii, 160z. 

IR George Coppin Knight, Clerk of the Crown 

in the Chancery, this day, (according to for- 
mer Order) being attended by the Serjeant of the 
Houſe with his Mace, appeared at the Bar, and 
produced all the Writs of Summons, Indentures, 
and Returns made of the Knights for Buctingbam- 


Sire for this Parliament; which were ſeverally read 


by the Clerk of the Houſe, and then the Clerk of 
the Crown commanded to retire to the door: And 
after, Sir Francis Goodwin himſelf (whom it ſpe- 
cially concerned) attending to know the pleaſure of 
the Houſe, was called in, to deliver the ſtate of 
his own cauſe, ore terns ; wherein he was heard at 
large, and commanded again to retire until the 
Houſe had determined what to do. 

In this mean time the whole caſe was ar large 
opened, and argued pro & contra by ſundry learned 
and grave Members of the Houſe; and after much 
diſpute, the queſtion was agreed upon, and made. 


Queſt. Whether Sir Francis Goodwin were 
_ elefted and returned one of the Knights 
for Bucks; and ought to be admitted and re- 
cerved as 4 — of this Houſe? 

2 


Upon 
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Upon this Queſtion, it was 
Reſolved in the affirmative, That he was lawfully 
elected and returned, and (de jure) ought to be 


received. 3 
Hereupon the Clerk of the Crown was comman- 


ded to file the firſt Indenture of Return : And or- 
der Was given, that Sir Francis ſhould preſently 
take the oath 0! Supremacy uſual, and his place in 
the Houſe ; which he did accordingly. 


Die Martis, viz. 27* die Martii, 1604. 
IR Frantis Bacon, in reporting a conference 
with the Lords, touching Wardſhip and other 
things, reported, That a Lord touched the Caſe of 
Sir Francis Goodwin as a thing he had heard at large, 
but did not underſtand it; and therefore defired to 
know it more particularly from this Houſe. 

Anſwer was made, That they had no warrant 
from the Houſe to ſpeak of it. 
Sir Edward Coke, his Majeſty's Attorney-Gene- 
ral, and Mr. Doctor Hone, bring a meſſage from 
the Lords, expreſſing with what acceptation their 
Lordſhips entertained their motion yeſterday, not 
only for the matter, being of very great weight and 
conſequence, but eſpecially for the manner 3 namely, 
Thar, touching Wardſhip, they would not petition 
for eaſe in it as a matter of wrong, but of grief; and 
pray to be relieved by grace, and not by Juſtice: 
And their Lordſhips for anſwer were defirous, and 
moved at that time to couple in the ſame petition 
the matter of grievance, of reſpite of homage 3 
which his Majeſty, out of his gracious favour and 
love to his people, had himſelf taken knowledge of. 
And as they conceive it to be likely, that the 
« conference may continue between the two Houſes, 
« touching the ſaid matters; as they are "ey 
« zealous of the furtherance of their purpoſe, lo 
ci are they jealous of any impediment that may 
c breed lett or hindrance therein: therefore they 
<« deſire, for a more clear proceeding and removing 
« of all ſtumbling- blocks, that the former Com- 
s mittees may, in a ſecond conference to be had, 
<« have authority to treat touching {the caſe of Sir 
« Francis Goodwin, the Knight for Buckinghamſhire, 
« firſt of all, before any other matter were farther 
0 proceeded in.“ i 

A. The anſwer to this meſſage, (as in ſuch caſes 
is for the more part uſual) That they would return 
anſtwer by meſſengers of their own. 

Upon this meſſage it was argued by ſome, That 
in no ſort they ſhould give account to the Lords of their 
proceedings in the Houſe ; but that Mr. Speaker ſhould 
from the Houſe be a Suitor to his Majeſty, to have ac- 
ceſs, and as their common mouth give his Highneſs ſa- 
ti faction by direction from the Houſe : That now the 
judgment of Sir Francis Goodwin's caſe having paſſed 
the Houſe, it could not, nor ought not, to be reverſed 
by them. A precedent, Anno 27 Eliz. cited; where 
a bill . brought down from the Lords, upon the firſt 
reading was rejected; the Lords ſent meſſengers to de- 
mand a reaſon of their judgment . It was denied to 
yield any reaſon. Ta : 
This Argument brought forth this queſtion,which 
Mr. Speaker was ordered by the houſe preſently to 


make, viz. 


Queſt. Whether chey ſhould confer with the Lords, 
ſouc hing the caſe of Sir Francis Goodwin the 


Knight for Buckinghamſhire ? 
And Reſolved, That they ſhould not. 


It was then conſidered as fit to return ſome an- 
ſwer of the meſſage from the Lords; and Mr. Se- 
cretary Herbert, with ſome other of the Commir- 
tees, were appointed to deliver to their Lordſhips, 
from the Houle, | 

That they did conceive it did not ſtand with the 
Honour and Order of the Houle, to give account of 
any their proceedings or doings : but if their Lord- 
ſhips have any purpole to confer for the reſidue, that 
then they will be ready at ſuch time and place, and 
with ſuch number as their Lordſhips ſhall think meet. 

Upon the laſt meſſage to the Lords, the Meſſen- 
gers return, That their Lordſhips would preſently 
ſend anſwer by meſſengers of their own. 

Sir Edward Coke, his Majeſty's Attorney-General, 
Mr. D. Carew, Mr. D. Hone, and Mr. Tyndall, de- 
livered from the Lords, That their Lordſhips taking 
notice in particular of the Return of the Sheriff of 
Bucks; and acquainting his Majeſty with it, his 
Highneſs conceived himſelf ingaged and touched in 
honour that there might be ſome conference of it 
between the two Houſes: and to that end, fignified 
his pleaſure unto them, and by them to this Houle. 

Upon this meſſage, ſo extraordinary and unex- 
pected, the Houſe entred into ſome conſideration 
what were fit to be done; and 

Reſolbed, That his Majeſty might be moved for 
acceſs the next day. And afterwards they under- 
ſtood his pleaſure to be, That they ſhould attend ar 
Whitehall at eight a clock the next morning. But 
becauſe the time was then ſomewhat far ſpent, they 

Ordered, That the Houſe, with Mr. Speaker, 
ſhould meet at ſix a-clock the next morning in the 
Houſe. | | 

Yet afore their riſing, they thought fit to name 
a Committee, to ſer down the effect of that which 
Mr. Speaker was to deliver from the Houſe to the 
King, viz. | 


Sir Francis Bacon. 
Mr. Wentworth, 
Mr. Martin. 
Mr. Serjeant Sing. 


Sir Edwyn Sandis. 
Sir Francis Haſtings. 
Mr. Wiſeman. 

Sir George Moore. 


Sir Robert Moth. Sir Edward Hobby. 

Mr. Francis Moore. Sir Robert Cotton, 

Sir Henry Mountague, Sir Thomas Lake. 

Sir William Fleetwood. Sir Oliver St. John. 

Mr. Fuller. Sir Edward Stafford, 

Mr. Serjeant Tanfield. Mr. Antbrobus. 

Mr. Serjeant Hobbard. Mr, Serjeant Dodridge. 

Sir Robert Wingfield. Sir Roger Wilbraham. 
Mr. Hide. Mr. Sollicitor. 

Mr. Diet. Sir Edward Tyrrell. 

Mr. Winch, 


To meet at four a clock this afcernoon at the 
Parliament-chamber in the Middle-Temple. 


Die Mercurii, viz. 28 die Marti. 


R. Speaker, with a great number of the 
Houſe, aſſembled at ſix a clock this morn- 


ing, with a purpoſe to treat and reſolve what ſhould 
be delivered to his Majeſty, (being appointed to at- 
tend him the ſame morning at eight a clock) touch- 
ing the reaſons of their proceeding in Sir Francis 
Goodwin's caſe : but becauſe the Houſe was not then 
thought full enough for a matter of that conſequence, 
they proceeded to the reading of Bills. 

Upon motion touching Mr. Speaker's attendance 
on the King, a Committee was named to accompany 
him, viz. l 
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All the Privy-Council, being Members of the 


Houſe. 

Sir George Carew. Sir Francis Haſtings, 
Vice-Chamberlain to Sir George Moore. 

the Queen. Sir Edward Hobby. 
Sir Francis Bacon. Sir Robert Wing field. 
Mr. Serjeant Dodridge. Sir Maurice Berkley. 
Sir Henry Mountague. Sir Edward Tyrrell, 
Mr. Serjeant Hobbard. Sir William Killegrew. 
Mr. Serjeant Lee. Sir Francis Popham. 
Mr. Fuller. Mr. Francis Clifford. 
Mr. Hide. Sir Jobn Savill, 
Mr. Francis Moore. Sir Thomas Waller. 
Mr. Winch. Sir William Lower. 
Mr. Tate. Mr. Nathanael Bacon. 
Mr. Richard Marlin. Sir Richard Verney, 
Mr. Serjeant Shirley. Sir George Fane. 
Mr. Serjeant Tanfield. Mr. Toby Matthew. 
Sir Jobn Heigbam. Sir Thomas Ridgway, 
Sir Robert Oxenbridge. Mr. Edward Seymour. 
Sir William Fleetwood. Sir William Burlacy. 
Sir Edwyn Sandis. Sir Robert Moore. | 
Sir Robert Wroth. Sir Fonatban Trelawney. 
Sir George Fleetwood. Sir Edward Denny. 
Sir John Scott. Sir Thomas Walſingham. 
Sir Herbert Crofts. Sir Francis Barrington. 
Sir James Scudamore. Sir Robert Nappier. 
Sir Jerome Horſey. Sir Valentine Knightley. 
Sir Edward Radcliffe. Sir George Carew. 
Sir Thomas Holcroft. Maſter of the Chancery. 
Sir Anthony Row/e. Sir Nicholas Halſwell. 
Sir Henry Nevill. Sir John Thynne. 
Sir Edward Mountague. Sik Thomas Freate. 
Sir Thomas Hobby. Sir Jerome Bowes. 
Sir Michael Sandis. Sir Edward Herbert. 
Mr. Thomas Benſon. Sir John Leveſon. 
Sir Francis Fane. Mr. Dudley Carleton. 


and ir John Forteſcue. 


Mr. Speaker, together with theſe Committees, | 


were thys day, at eight a-clock in the morning, 
appointed to attend his Majeſty, and to relate the 
reaſons of the proceeding of the Houſe in Sir Francis 


Goodwin's caſe; where, upon anſwer or reply, 


ſuch Lawyers as be of the Committee are to give 


their aſſiſtance. 


Die Jovis, viz. 299 die Martii, 1604. 
R. Speaker relateth what he had delivered to 
the King by warrant from the Houſe the day 
before, touching their proceeding in Sir Francis 
Goodwin's caſe, and his Majeſty's anſwer ; whereof, 
becauſe part was afterwards penned by ſelef} Commit- 
tees, read in the Houſe, and offered in writing to 
the King, I have but touched the heads, omitting 
many circumſtances. He ſaid, he firſt delivered, 
1. The manner and matter. 2. Then ſuch prece- 
dents as had been vouched and ſtood upon. 3. He 
opened the body of the law for election. 

The firſt writ of Summons, dated ultimo Fanuarti 
before the Parliament: the Writ iſſued duly ; the 
liberty was free, by that writ, to chuſe in pleno co- 
mitatu e the election was made according to that 
writ, and the indenture duly returned; and tbereſore 
adjudged by the Houſe, That this firſt election being 
good, the ſecond was conſequently void. 

For the matter of Utlawry againſt Sir Francis 
Goodwin, there was one proſecuted againſt him at 
the ſuit of Fobn/on, 31 Eliz. for 60 J. and was laid 
and proceeded in the Huſtings, London. Another, 
at the ſuit of one Hacker, for 161. 39 Eliz, That 


Sir Francis had ſince been choſen, admitted, and 
ſerved as a Member of this Houſe, in the ſeveral 
Parliaments holden 39 and 43 Eliz, 

That the Utlawry remained in the Huſtings, fo 
as the law could not take notice of it; neither was 
it pleadable. | 

1 Eliz, One Smith was found utlawed, and pri- 
vileged by the Houſe. | | 

23 Eliz, One Vaughan utlawed; and, upon the 
queſtion and diviſion of the Houſe, privileged : be- 
ing carried with the difference of ſix voices. 

35 Eliz. Three precedents vouched, 

39 Hen. 6. Filz- Herbert. The caſe not judged ; 
but opinions delivered. 

Mr. Jobn Killzgr:w having fifry-two utlawries re- 
turned againſt him, was admitted to ſerve in the 
Houſe. | 

Sir William Harecourt was found eighteen times 
utlawed, and yer was admitted to ſerve. 

The manner of the Election is limited by the 
Starute. | 

The ſuppoſed utlawry, 31 Eliz. againſt Sir Francis, 
was no utlawry atall; for whereſoever a man is ſucd, 
the proclamation ought to go into the county where 


the party dwelleth ; or elſe the utlawry is not good. 


39 8 43 Eliz. The general pardon is good for 
utlawries, againſt all, ſaving the party at whoſe ſuit, 

31 Eliz, It was Franciſeus Goodwin Gen. 

39 Eliz, Franciſcus Goodwin Armig. The Sheriff 
25 no judge of the utlawry, neither could take notice 
it was the ſame man; and therefore could not pro- 
perly return him utlawed. | 


His Majeſty anſwered, He was loth he ſhould 
be forced to alter his tune ; and that he ſhould 
now change it into matter of grief, by way of con- 
teſtation. He did ſample it to the murmur and 
contradiction of the people of Mael. 

He did not attribute the cauſe of his grief to any 
purpoſe in the Houſe to offend him ; but only to 
a miſtaking of the law. For matters of fact, he 
anſwered them all particularly. That for his part 
he was indifferent which of them were choſen, Sir 
Jobn, or Sir Francis: that they could ſuſpe& no 
ſpecial affection in him, becauſe this was a Coun- 
ſellor not brought in by himſelf. | 

That he had no purpoſe to impeach their pri- 
vilege ; but ſince they derived all matters of privi- 
lege from him, and by bis grant, he expected they 
ſhould not be turned againit. That there was no 
precedent did ſuit this caſe fully: Precedents in the 
times of Minors, of Tyrants, of Women, of Simple 
Kings, not to be credited; becauſe for ſome private 
ends. By the law this Houſe ought not to meddle 
with Returns, being all made into the Chancery, 
and are to be corrected or reformed by that Court 
only, into which they are returned. 35 Hen, VI. 
It was the Reſolution of all the Judges, that mat- 
ter of utlawry wasa ſufficient cauſe of diſmiſſion of 
any Member out of the Houſe. That the Judges 
have now reſolved, That Sir Francis Goodwin ſtandeth 
utlawed according to the laws of this Land. In 
concluſion, it was his Majeſty's ſpecial charge unto 
us 3 

That, 1, The courſe already taken ſhould be 
truly reported. 2. That we ſhould debate the 
matter, and reſolve among ourſelves, 3. That we 
ſhould admit of conference with the Judges. 4. That 
we ſhould make report of all the proceedings, unto 
the Council, h 

This 


— 


This relation being made, the Houſe did not en- 
ter into any further conſideration of the matter at 


that time; but 


Reſolved, and Ordered, That it ſhould be the firſt 
matter moved the next morning. 


Die Veneris, viz. 300 die Martii, 1604. 
Oved and urged by one, touching the diffe- 
rence now on foot between the King and the 
Houle, that there is juſt fear of ſome great abuſe 


in the late election. That in his conſcience the King 


hath been much miſinformed; and that he had too 
many miſinformers, which he prayed God might 
be removed or leſſened in their number. That 
now the caſe of Sir John Fort-/cue and Sir Francis 
Goodwin was become the caſe of the whole Kingdom. 
That old Lawyers forget, aud commonly interpret the 
law according to the time. . 

That by this courſe the free election of the Coun- 
try is taken away, and none ſhall be choſen, but 
ſuch as ſhall pleaſe the King and Council. Let us 
therefore, with fortitude, underſtanding and ſin- 
cerity, ſeek to maintain our privilege 3 which can- 
not be taken or conſtrued any contempt in us, but 
merely a maintenance-of our common right, which 
our Anceſtors have leſt us, and is juſt and fit for us 
to transfer to our poſterity. 


Another, For a law to be made, That never any 
man outlawed, ſhould ſhow his face here again. 
The difference, he obſerved, was ſome unreſpective 
carriage towards his Majeſty in this matter : and 
therefore let our proceeding be dutiful and careful 


towards him, in adviſing of ſome ſpeedy courſe to 


give his Majeſty ſatisfaction 3 that is (as he con- 
ceived) according to the King's project, firſt, to 
adviſe amongſt ourſelves, and then to confer with 
the Judges, not as Parliament-men, but as Counſellors 
not as though they were to reverſe our errors, but that 
we might be better informed; not now the caſe of 
Sir Jobn and Sir Francis, but a cafe of great diffe- 
rence between the King and us, wherein we are 
deeply to conſider the conſequence if this pique be 
bruited in the Country, abroad or beyond the ſeas. 
It is fit we let the King ſee how much we take to 
heart this matter, ſithence our affections have ſo 
much appeared in the paſſing and preſent expediting 
of the Act of Recognition, &c. | 

Concluſ. That we ſhould tender our humble pe- 
tition to his Majeſty, for leave to make a law for the 
baniſhing of all Outlaws hereafter from the Par- 
liament, and pray, that we may hold all our pri- 


vileges entire. 


A third, That we ought not to conteſt with -the 
King; that it is fit to have a conference: that by it 
we ſhall loſe no privilege, but rather gain 3 for the 
matters of the conference will be two, ſatisfaction 
of the King, and putting in certainty our privilege, 
All is not yet ſaid that may be ſaid; we are not to 


_ diſpute with one that is Governor of thirty legions. 


Confitendum eſt ne fruſtra interrogaſſet. Let us deal 
plainly and freely with the Lords, and let. them 


know all the reaſons. They are jealous of the ho- 
nour of a Privy-Counſellor, we of the freedom of 
Election. It is fit great men maintain the Preroga- 
tive; ſois it fit that we maintain our Privileges. This 
is a Court of Record, therefore ought we by all means 
ſeek to preſerve the honour and dignity of it, If a 
Burgels be choſen for two places, the Burgeſs makes 


his choice for which he will ſerve, and a warrant 
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ſhall be directed from Mr. Speaker, in the name 
of the Houſe, to the Clerk of the Crown to ſend 
forth a Writ for a new election for the other place 
left; which is a direct proof that it is a Court of 
Power and of Record. We have a Clerk and a 
Regiſter ; all matters that paſs here are entered of 
Record, and preſerved. As they ſtand for the 
honour of a Counſellor, ſo we for our Privileges. It 
is to be wiſhed, that we had a law to declare our 
Privileges, that we have a Court of Record and a 
Regiſter. ; 

Obj. We (they ſay) are but half of the body, and 
the Lords are the parts neareſt the Head. 

Anſew. Nothing aſcends to the Head but by the 
Breaſts, Sc. 
Concl. That we may pray it may be explained 
by a law what our Privileges are; and that no man 
outlawed may hereafter be admitted. 


There muſt be a Judge of the Return before we 
ſit; and this is now judged according to the poſitive 
Laws of the Realm by the King, which infringeth 
not our liberty, ſince we judge after the Court is ſer, 
according to diſcretion, 

No precedent, that any man was put out of the 
Houle for utlawry ; therefore it had been fit we 
ſhould have deſired to inform the King that he was 
milinformed. | 

Let us now leave this particular caſe to the King, 
and conſider and reſolve of the material queſtions 
that will fall out in the debate of it. 1. Whether 
this Court hath power to take notice of Returns 
made before we fit here? 2. Whether men ut- 
lawed may be of the Houſe? 3. Whether a man 
pardoned, having not ſued forth a writ of Scire 
facias, may be called in queſtion? 4. Whether 
the Wric were returned the 17th of February, or 
no, upon Oath of the Sheriff ? | 

Some others were ſtrong in opinion, That we 
ought not to confer nor to commit, ſaying, That 
Majeſty had conferred with Juſtice ; yet * 
had left the ſtopping of the wound to us. We 
ſhould taint ourſelves with three great blemiſhes, 
if we ſhould alter our judgment, levity, cruelty 
and cowardice. There be three degrees of uprigh: 
judgment, motion, examination, judgment: all 
theſe have paſſed us. No Court can reform their 
own judgment. Every day a Term. here, Every 
act that paſſeth this Houſe, is an Act of Parliament. 
Shall juſtice float up and down? Shall he be a Mem- 
ber to-day, and ſhall we tear him off to-morrow ? 
If the Member be ſound, it is violence: if the hand 
cear the reſt, it is cruelty, No part torn, but it 
may bleed to the ruin of the whole. 

Let Sir Francis Goodwin ſtand as he is: duty and 
courage may ſtand together; let not the Houſe be 
inveigled by ſuggeſtions. This may be called a 
Quo Warranto to ſeize our liberties. 


There hath been three main Objections. | 
1. The King's Exception. Me could ſhow no pre- 
cedent in this kind. 


Anſw. ©** The King could ſhow no ſuch writ be- 
* fore. Our hands were never ſought to be cloſed 
before, nor we prevented. It opens a gap to 
* thruſt us all into the petty-bag. A Chancellor 
% may call a Parliament of what perſons he will 
Aby this courſe. Any ſuggeſtion by any perſon, 
* may be cauſe of ſending a new writ.” ? 
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2. Olj. by the Lord Chief-Juſtice. By the law 
ve had nothing to do to examine Returns. 


Ib. * Tudges cannot take notice of private 
= jc. OM 8 rag but we have a privilege 
« which ſtands with the law.” The Judges in- 
formed the King of the law, but not of a caſe of 
privilege. It is true, 35 Hen. VI. all the Judges 
reſolved, T hat no outlawed man ought to be ad- 
mitted; but that was controlled by Parliament. It 
is the ſame opinion now; let us controll it as then: 
we have done no offence to the State; let us there- 


fore be conſtant in our own Judgment. 


3. O0. Another, The King's pleaſure, that we 
ſhould deliver the reaſons of that we have done to be 
juſt 

If we clear our contempt, we have diſcharged 
ourſelves. The King*s-Bench cannot reverſe their 
judgment the ſame Term; therefore not the Parlia- 
ment. Let us ſend a meſſage to the Lords, That 
we are ready ſo to do, as we do not undo this 


Houle. 


Others, Non coronabitur qui non legitime certave- 
rit. Not to be termed a difference between his 
Majeſty and the Commons. Rogamus, Auguſte, non 
pugnamus. The queſtion is not of matter of pri- 
vilege, but of judgment. Let us attend them as 
Lords of the Council, and not as Lords of Par- 
liament. 

We do no ways conteſt or contend with his Ma- 
jeſty. The King is no way bound in honour, If 
writs. go forth unduly, they may be controlled 


without impeachment to the King's honour. It is 


the act of his inferiour officers. It is now come to 
this queſtion, 4+ Whether the Chancery or Parlia- 
« ment ought to have authority?“ 


Queſt. Whether we ought to ſatisfy the King in his 
commandment ? 


The King's meſſage was, That we ſhould con- 
ſider within ourſelves, and reſolve of ourſelves ; 
then no need to confer with the Judges: if we 
cannot, then it is fit to bereſolved by the Judges. 

The Judges have judged, and we have judged; 
What need then of conference? Let there be no ſpark 
of that grace taken from us, which we have had al- 
ready from his Majeſty. Let our reaſons be put into 
articles, and delivered in all humbleneſs unto him. 
Upon the concluſion of this debate in this manner, 
the Houſe proceeded to queſtion; and the firſt was, 


I. Queſt, Whether the Houſe was reſolved in the 
maller ? 


And the queſtion was anſwered by general voice, 
That the whole Houſe was reſolved. 


2, Queſt, Mhetber the reaſons 0 their proceedin 
Hall be ſet down in writing ? / A * 


Refolved, That they ſhall be ſet down in writing: 
and Ordered further, That a Committee ſhould be 
named for that purpoſe, and appointed firſt to ſet 
them down in writing, and to bring them to the 


Houſe, there to be publiſhed, and to receive their 
allowance. 


and Sir John Forteſcue. 
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The Committees were inſtantly named, viz. 


Sir Robert Wing field, 
Sir George Moore. 

Sir Francis Bacon. 
Mr. Zelverton. 


Mr. Martin. 

Sir Arthur Atye. 
Mr. Francis Tate. 
Sir Roland Litton. 


Mr. Dyer. Sir Henry Nevill. 

Sir Francis Haſtings. Mr. Attorney of the 
Mr. Hedley. Wards. 

Mr. Recorder of London. Sir Jobn Hollis. 

Sir Edward Hobby. Sir Robert Wroth. 

Sir Francis Barrington. Sir Jobn Scot. 

Mr, Wiſem an. Mr. Hitcham. 

Mr. Hyde. Sir Edward Stafford. 
Mr. Fuller. Sir Jobn Mallory. 

Sir Edward Mountague. Sir Herbert Crofis. 
Mr. Ravenſcroft. Sir Francis Fane. | 
Sir William Fleetwood, Sir Richard Molyneux, 
Mr. Winch, Sir John Hungerford. 
Sir Thomas Challoner. Sir Edward Herbert. 
Mr. Sollicitor. AlltheSerjeantsat Law. 
Sir Roger Wilbrabam. Mr. Nathaniel Bacon. 
Sir Jobn Thynne. Mr. Hext. 


To meet this afternoon at two a clock, in the 
Exchequer-Chamber. 


The authority given unto them by the Houſe, 
was this : | 
The Houſe being reſolved upon the queſtion, 
That the reaſons of their precedent Reſolution, 
rouching the Return, Admittance and Retaining 
of Sir Francis Goodwin as a Member of this Houſe, 
ſhould be ſer down in writing; theſe Committees 
were ſpecially appointed to perform that ſervice, 
and have Warrant from the Houſe to ſend for any 
Officer, to view and ſearch any Record, or other 
thing of that kind, which may help their know- 
ledge or memory in this particular ſervice : And 
having deliberately by general conſent ſet down all 
ſuch reaſons, they are to bring them in writing into 
the Houſe, there to be read and approved, as ſhall 

be thought fit. 


Die Lune, viz. 2 die Aprilis, 1604. 
T was then moved, That Committees might be 
named to take the examination of the Sheriff of 
Buckinghamſhire, who was by former order ſent for, 


and now come. And to that end were named, * 
Mr. Sollicitor. Mr. Serjeant Tanfield. 
Sir Robert Wroth. Mr. Serjeant Lee. 


Sir William Fleetwood, Mr. Yelverton. 
Sir Thomas Challoner, Mr. Francis Moore, 
Sir Robert Wing field. 


Who were appointed to take his examination 
preſently. 


Sir Charles Cornwallis moveth in excuſe of Sir 
Francis Goodwin's abſence from the Houſe, and 
prayeth, That they would as well in their own 
judgment pardon it, as witneſs and affirm his care 
and modeſty upon all occaſions to the King, in that 
he hath forborn, during all the time of this queſtion, 
to come into the Houſe. | 


The Examination was preſently taken by theſe 
Committees, and returned in this form, 


Interr, 
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Interr. 1. Y/hy he removed the County from Ayleſ- 
bury 4% Brickhill ? 


He faith, It was by reaſon of the plague being 
at Ayleshury, the County being the 25th of January, 
at which time three were dead of the plague there, 


This was the only motive of removing his County, 


Interr. 2. Whether he were preſent at the firſt 
Election? 


Saith, He was preſent; and was as faithful to 
wiſh this ſecond place to Sir Francis Goodwin, as 
the firſt to Sir John Forteſcue: ſent Sir Francis 
Goodwin word, before the election, he ſhould not 
need to bring any Freeholders, for the election he 


thought would be without fcruple for them both; 


firſt to Sir John, ſecond to Sir Francis. About eight 
of the clock he came to Brickbill; was then told by 
Sir George Throckmorton, and others, that the firit 
voice would be given for Sir Francis; he anſwered, 


He hoped it would not be fo, and deſired every 


Gentleman to deal with his Freeholders, After 
eight of the clock went to the election a great num- 


ber, there being at the County „ 


After the Writ read, he firſt intimated the points of 
the Proclamation; then jointly propounded Sir 
Jobn Fortejcue and Sir Francis Goodwin, The Free— 
holders cried firſt, a Goodwin, a Goodwin : Every 
Juſtice of Peace on the Bench ſaid, a Forteſcue, a 
Forteſcue; and came down from the Bench before 
they named any for a ſecond place, and deſired the 
Freeholders to name Sir Fobn Forte/cue for the firſt, 
Sir Francis Goodwin being in a chamber near, was 
ſent for by the Sheriff and Juſtices 3 and he came 
down and earneſtly perſuaded with the Freeholders, 
ſaying, Sir John was his good friend, had been his 


| father's, and that they would not do Sir Jobs that 
Injury : notwithſtanding the Freeholders would not 


deſiſt, but all cried, a Goodwin, a Goodwin; ſome 
crying, a Forteſcue, to the number of ſixty, or 
thereabouts ; the other for Sir Francis Goodwin, 
being about two or three hundred: and Sir Francis 
Goodwin, to his thinking, dealt very plainly and 
earneſtly in this matter for Sir 70 Forteſcue; 
for that Sir Francis Goodwin did ſo earneſtly proteſt 
it unto him. . 


Interr. 3. bo laboured him to make the Return 2 
long before the day of the Parliament? | 


He being here in London, Mr. Attorney-Gene- 
ral, the ſecond of March, at his chamber in the 
Inner-Temple, delivered him two Cap. Ullagat, a- 
gainſt Sir Francis Goodwin; and before he made his 
return, he went and adviſed with Mr. Attorney a- 
bout his return, Who penned it, and ſo it was done 
by his direction: and the return being written, up- 
on Friday after the King's coming through London, 
near about my Lord Chancellor's gate, in the pre- 
ſence of Sir John Forteſcue, he delivered the Writ 
to Sir George Coppin : and at this time (it being a- 


bout four of the clock in the afternoon) and before 


they part-d, Sir John Forte/cue delivered him the 
ſecond Writ ſealed ; Sir Fohn Forteſcue, Sir George 
Coppin, and himſelt, being not above an hour toge- 
ther at that time, and never had but this new Writ 
of Parliament to him delivered. 


Subſcribed, Francis Cheyne. 


This was returned by the Committee to the hands 
of the Clerk, but not at all read in the houſe, 


Mr. Speaker remembreth the matter of confe. 
rence with the Judges, and offereth to repeat and pur 
again the queſtions that were formerly made ; bein 
before uncertainly and unperfectly left (as he laid) 
in the caſe of Buckinghamphire, viz. | 


1. Whether the Houſe were reſolved in the matter ? 
2. Whether they ſhould confer with the Judges ? 


And at length induced the Houſe to entertain the 
latter queſtion ; and, being made, was carried by 
general voice in the negative, no conference. 

Upon this paſſage, it was urged for a rule, That 
a queſtion being once made, and carried in the affir- 
mative or negative, cannot be queſtioned again; 
but muſt ſtand as a judgment of the houſe. 

It was thought fit that Mr. Speaker ſhould attend 
the Committee for penning the reaſons in Sir Francis 
Goodwin's caſe, not by commandment, but volun- 
tary of himſelf. 


Die Maris, viz. 30 die Aprilis, 1604. 
AH E reaſons of the proceeding of the Houſe 
in Sir Francis Goodwin's caſe, penned by the 
Committee, were, according to former Order, 
brought. in by Mr. Francis Moore, and read by the 


Clerk, directed in form of a petition. 


To the KIN G's moſt excellent Majeſty, 


The humble Anſwer of the Commons Houſe of Parlia- 
ment to his Majeſty's objections in Sir Francis Good- 
win's caſe. | | 
Ms T Gracious, our dear and dread Sove- 
reign, relation being made to us by our 


Speaker, of your Majeſty's royal clemency and pa- 


tience in hearing us, and of your princely prudence 
in diſcerning ; ſhewing affectionate deſire rather to 
receive ſatisfaction to clear us, than cauſe to pardon 
us: we do in all humbleneſs render our moſt boun- 
den thanks for the ſame; proteſting, by the bond 
of our Allegiance, that we never had thought to of- 
fend your Majeſty ; at whoſe feet we ſhall ever lie 
proſtrate, with loyal hearts, to ſacrifice ourſelves 
and all we have for your Majeſty's ſervice: and in 
this particular, we could find no quiet in our minds, 
that would ſuffer us to entertain other thoughts, un- 
til we had addreſſed our anſwer to your moſt excel- 
lent Majeſty; for which nevertheleſs we have pre- 
ſumed of the longer time, in reſpect we have pre- 
pared ſome precedents, requiring ſearch, to yield 
your Majeſty better ſatisfaction. ' 


There were objected againſt us, by your Majeſty 


and your reverend Judges, four things, to impeach 


our proceedings, in receiving Francis Goodwin, 


Knight, into our Houle, 


Objection 1, The firſt, That wwe aſſume to our- | 


ſelves power of examining of the elections and 
relurns of Knights and Burgeſſes, which belong- 
ed to your Majeſty's Chancery, and no! to us: 
For that all returns of Writs were examinable 
in the Courts wherein they are returnable; and 
the Parliament Writs being returnab'e into the 
Chancery, the returns of them muſt needs be 


| there examined, and not with us. 
2 Our 
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anſwer is, That, until the 7th year 

of * IV. all Parliament Writs were 
-eturnable into the Parliament; as appeareth by 
many precedents of record ready to be ſnewed, and 
conſequently the returns there examinable: In 
which year a Statute Was made, That thenceforth 
every Parliament-Writ, containing the day and 
place where the Parliament ſhall be holden, ſhould 
have this clauſe, viz. Et electionem tuam in pleno comi- 
tali faftam diſtinite & aperteſub figillo tuo & figillis £0- 
rum qui electioni illi interfuerint nobis inCancellariam no- 
ftram ad diem S locum in brevi content certifices indilate. 
By this, although the form of the Wrir be ſome- 
what altered, yet the power of the Parliament, to 


examine and determine of elections, remaineth; for 


ſo the Statute hath been always ' expounded ever 
ſithence, by uſe to this day: and for that purpoſe, 
the Clerk of the Crown hath always uſed to 
attend all the Parliament-time, upon the Commons 
Houſe, with the Writs and Returns ; and alſo the 
Commons, in the beginning of every Parliament, 
have ever uſed to appoint ſpecial Committees, all 
the Parliament-time, for examining controverſies 
concerning elections and returns of Knights and Bur- 
geſſes: during which time, the Writs and Inden- 
Lures remain with the Clerk of the Crown; and-af- 
ter the Parliament ended, and not before, are deli- 
vered to the Clerk of the Petty-bag in Chancery, to 
be kept there; which is warranted by reaſon and 
precedents : reaſon, for that 1t is fit that the returns 
ſhould be in that place examined, where the appea- 
rance and ſervice of the Writ is appointed. The 


appearance and ſervice is in Parliament, therefore 


the return examinable in Parliament. 

Precedents: One in the 29th year of the reign of 
the late Queen Elizabeth, where afterone Writ award- 
ed into Norfolk for choice of Knights, and election 
made and returned, a ſecond was before the Parlia- 
ment-day awarded by the Lord-Chancellor, and 
thereupon another election and return made; and 
the Commons being attended with both Writs and 
Returns by the Clerk of the Crown, examined the 
cauſe, allowed the firſt, and rejected the ſecond. So 


Anno 23 Elizabethe Regine, a Burgeſs was return- 
ed dead, and a new choſen,” and returned by a. 


new Writ: the party returned dead appeared ; the 


Commons, notwithſtanding the Sheriff's return, 


admitted the firſt choſen, and rejected the ſecond. 
Alſo, the ſaid 23d year, a Burgeſs choſen for Hull 
was returned * and a new choſen upon a ſe- 
cond Writ: the firſt claimed his place; the Com- 
mons examined the cauſe, and finding the return of 


lunacy to be true, they refuſed him; but if it had 


been falſe, they would have received him. Anno 


43 Elizabethe, the Sheriff of Rutlandſbire returned 


himſelf elected; the Commons finding that he was not 
eligible by Law, ſent a Warrant to the Chancery for 
a new Writ to chooſe anew. Anne 43 Eliz, alſo a 


Burgeſs was choſen for two Boroughs; the Com- 
mons, after he had made election which he would 


ſerve for, ſent Warrant to the Chancery for a Writ 
to Chooſe a new for the other Borough: Of which 
kind of precedents there are many other, where- 
with we ſpare to trouble your Majeſty, All which 
together, viz, uſe, reaſon and precedents, do con- 
cur to prove the Chancery to be a place appointed to 
receive the returns, as to keep them for the Parlia- 
ment, but not to judge of them; and the inconve- 
nience might be great, if the Chancery might, up- 
on ſuggeſtions or Sheriffs returns, ſend Writs for 


new elections, and thoſe not ſubject to examination 
Voz. VII. 


in Parliament: for ſo, when fit men were choſen by 
the Counties and Boroughs, the Lord-Chancellor, 
or the Sheriffs, might diſplace them, and ſend our 
new Writs, until ſome were choſen to their liking ; 
a thing dangerous in precedents for the time to come, 
howſoever we reſt ſecurely from it at this preſent by 
the now Lord-Chancellor's integrity. engfie, 


Objection 2. That we dealt in the canſe with 
loco much precipitation, not ſeemly for à Council 
of F and without reſpect io jour moſt ex- 
cellent Majeſty, our Sovereign, who bad di- 
rected the Writ to be made; and being but half 
a body, and no Court of Record alone, refuſed 
conference with the Lords, the other half, not- 
withſtanding they prayed it of us. | 


Our humble anſwer is, to the precipitation, That 
we entered into this. cauſe, as in other Parliaments 
of like caſes hath: been accuſtomed, calling to us the 
Clerk of the Crown, and viewing both the Writs, 
and both returns; which in caſes of.. 
and motions, though not of bills requiring three 
readings, hath been Warrant by continual uſage a- 
mongſt us: and thereupon, well finding that the 
latter Writ was awarded and ſealed before the Chan- 
cery was repoſſeſſed of the former, which the Clerk of 
the Crown, and the Sheriff of the County, did both 
teſtify, and well held to be a clear fault in law, 
proceeded to ſentence with the leſs reſpect of the lat- 
ter election. For our lack of reſpect to your Ma- 


jeſty, we confeſs, with grief of our hearts, we are 


right ſorry it ſhall be fo conceived; proteſting, 
That it was no way made known unto us before 
that time that your Majeſty had taken to yourſelf 
any ſpecial notice, or directed any courſe in that” 
cauſe, other than the ordinary awarding Writs by 
your Highneſs's officers in chat behalf: but if we 
had known as much as ſome will have, by your 
Majeſty's royal mouth, we would not, without 
your Majeſty's privity, have proceeded in that 
manner. And further, it may pleaſe your Majeſty 

to give us leave to inform you, That in the exa - 
mination of the cauſe of the Sheriff avouched unto 
us, That Goodwin agreed to yield the firſt place of 

the two Knights to Sir John Forteſcue, and in his 
own perſon, at the time of election, with extra- 

ordinary earneſtneſs, entreated the electors it might 
ſo be, and cauſed the indentures to be made up to 
that purpoſe; but the electors utterly refuſed to ſeal 
them. Concerning our refuſing conference with the 
Lords, there was none deſired until after our ſen- 
tence paſſed; and then we thought, That in a mat- 
ter private to our houſe, which, by rules of order, 
might not be by us revoked, we might, without 
any imputation, refuſe to confer. Vet underſtand- 
ing by their Lordſhips, That your Majeſty had 
been informed againſt us, we made haſte (as in all 
Duty we were bound) to lay open to your Majeſty, 
our good and gracious Sovereign, the whole man- 
ner of our proceeding; not doubting, though 


wie were but part of a body, as to make new. 


% laws, yet for any matter of privileges of our 
„ houſe, we are and ever have been a Court of our- 


ſelves, or ſufficient power to diſcern and deter- 


% mine without their Lordſhips, as their Lord- 
« ſhips have uſed always to do for theirs without 
« ya” | | Uh 1200" 


| Objection gria, That we have, by our ſentence of 
receiving — admitted, That Outlaus 
may 
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may be makers of laws , which is contrary to 
all laws. | 


Our humble anſwer, That notwithſtanding the 
precedents which we truly delivered, of admitting 
and retaining Outlaws in perſona! actions in the 


Commons Houſe, and none remitted for that cauſe ; 


yet we received fo great ſatisfaction, delivered from 
our royal Majeſty's own mouth, with ſuch excel- 
in that point, we heard or did conceive, as we forth- 
with prepared an a& to paſs. our houſe, That all 
Outlaws henceforth ſhall-ſtand diſabled to icrve in 


Parliament: but as concerning Goodwin's particular, 


it could not appear unto us, having throughly exa- 
mined all parts of the proceedings againſt him, that 
he ſtood an Outlaw, by the laws of England, at the 
time of the election made of him by the County; 


and that for two cauſes: the firſt is, That where 
before, in our anſwer to the firſt objection, do prove 


the party outlawed ought to be five times proclaim- 
ed to appear in the Sheriff's County Court; and 
then not appe ring. ought to beadjudged outlawed 
by the judgment of the Coroners of the County; 
there appeareth no record made in the Huſtings of 
London, that Goodwin was five times proclaimed, or 
that the Coroners gave judgment of outlawry againſt 
him: but a Clerk lately come to that office, hath 
now, many year after the time, and ſince this elec- 
tion, made entries, interlined with a new hand, that 
he was outlawed': to which new entries we could give 


no credit, for that the parties, at whoſe ſuit Good- 


in was ſued, have teſtified in their writings of re- 
leaſe, That they never proceeded further than to 
take out the Writ of Exigent for an outlawry; and be- 
ing then paid their money, deſiſted there: by 
which we find, That Goodwin was not five times 


_ proclaimed, nor adjudged outlawed, being a thing 


uſual in London to ſpare that proclamation, and 
judgement, if the party call not upon it; and no 
record being made for many years together that ei- 
ther of them was done. 

The ſecond cauſe was, for that the Writ of Exi- 
gent, by which the Sheriff was commanded to pro- 


Chaim him five times, was never lawfully returned, 


nor certified by Certiorari ; without which, we take 
it, That Goodwin ſtood not diſabled as an Outlaw. 
To this, adding the two general pardons by Par- 


| liament, which had cleared the outlawry in truth 


and ſubſtance, (if any 'were;z) and that Goodwin 
could not apply the pardons by Scire fa. for that no 
record nor return was extant of the outlawry, where- 
upon he might ground a Scire fa. we were of opi- 
nion, and ſo your Majeſty's moſt reverend Judges 


would have been if they had known thus much, 


That Goodwin ſtood not diſabled by outlawry to be 
elected or ſerve in Parliament: but when we conſi- 


dered further, That the courſe taken againſt Good- 


win for drawing him into this outlawry of purpoſe 
to diſable him to ſerve in this place, whereto the 


County had freely elected him, was unuſual; we 


could not with the reputation of our places, ſerving 


as a Council of gravity, in allowance or continuance 


of tha: courſe, cen ſure him to be rejected as an 
Outlaw © the particulars of which were theſe, viz. 
Jo Exigents awarded... .. the other 
ſeven years paſt to the Huſtings in London : no en- 
try made of five proclamations; nor of any judg 
ment of the Coroners ; nor any return of the Exi- 
gents made or endorſed ; the party plaintiff ſatisfied ; 
the pretended outlawries being but upon a mean 


proceſs; and as to your Majeſty's duties and con- 


nt ſtrength and light of reaſon, more than before, 


Francis Goodwin, 1 Jac. I 


tempts pardoned now ſince Goodwin was elected 
Knight, the Exigent now ſought out ſince the elec- 
tion procured to be returned in the name of theSherifl 
that then were, and are long ſince dead, and new ent 
made of the five proclamations and Coroner's judg- 
ment; and now a return made of that old Exigent, 
which could be of no uſe, but only for a purpoſe to 
diſable him for that place. Upon all which we 
could do no leſs in true diſcretion than certify the 
election made ſecundum equum & bonum. 


Objection 4**. That we proceeded to examine the 
truth of the fact of outlawry, and gave our 
ſentence upon that; whereas we ought to bave 
been bound by the Sheriff*s return of the out- 
lawry from further examining, whether the 
Party were outlawed or not. 


Our humble anſwer is, That the precedents cited 


the uſe of the Commons Houle to examine verita- 
tem facti in elections, and returns, and have not been 
tied peremptorily to allow the return; as if a Kn igt 
or Burgeſs be untruly returned dead, or lunatick, yet 
when he appeareth to the houſe tobe living andſound, 
they have, contrary to the return, received him in- 
to the houſe, preferring the truth manifeſt before 
the return. By which diſcreet proceeding there is 
avoided that great inconvenience above-mentioned 
of giving liberty to Sheriffs, by untrue returns, to 
make and remove whom they liſt, to and from the 
Parliament ſervice, how meet ſoever the parties be in 
the judgment of the County or Borough that elec- 
ted them, 

Thus in all humility we have preſented to your 
moſt excellent Majeſty the grounds and reaſons of 
our late action, led with no affections, but gui- 
ded by truth,warranted in our conſciences, imitating 
precedents, maintaining our ancient privileges, ho- 
nouring your excellent Majeſty in all our ſervices; 
to which in all loyalty and devotion we bind us, and 
ours for ever, praying daily on the knees of our 
hearts, to the Majeſty of the Almighty, that your 
Majeſty and your poſterity may in all Liliciry reign 
over usand ours to the end of the world, 


Theſe reaſons ſo ſet down and publiſhed to the 
houſe, Mr. Secretary Herbert was ſent with meſſage 
to the Lords, That the houſe had reſolved of their 
anſwer to his Majeſty, (in Sir Francis Goodwin's caſe) 
and had ſet it down in writing, and that it ſhould 
be ſent to their Lordſhips before four of the clock 
in the afternoon ; who immediately returned their 
Lordſhips anſwer, That they wou'd be ready at 
that time in the Council-Chamber at Vbitehall, 
with thirty of the Lords, to receive what then ſhou'd 
be delivered. Then were named threeſcore to at- 
tend the delivery of the ſaid reaſons at the time and 


place aforeſaid. 


Eodem die poſt meridiem. a 
HE houſe entering ſeriouſly into conſultation 
what courſe was to be held with the Lords, 


as alſo falling into more length of diſputation, touch- 


ing the bill of merchants, than were expected, ſent 
ſome meſſengers to the Lords to excuſe their long 


tarrying, viz. | \ 


Sir Edward Hobby, Sir Francis Haſtings. 
Sir Ro. Milbrabam. Mr. Martyn. 


Sir Heary Mul. X, 
* Fhis 


1604. 


This afternoon about five a- clock, the Committee 


appointed did attend to deliver the reaſons aforeſaid, 
at the Council-Chamber, according to appointment 
and order of both houſes ; and they were delivered 
by Sir Francis Bicon, one of the Committee, with 
defire, That their Lordſhips would be mediators in 


the behalf of the houſe, for his Majeſty's ſatisfaction. 


Die Mercurii, viz. 4* die Aprilis, 1604. 
IR Francis Bacon having the day before delive- 
red to the Lords in the Council-Chamber ar 
J/hitehall, (according to the direction of the houſe) 
the reaſons in writing penn'd by the Committee 
touching Sir Francis Goodwis,s caſe, maketh report 
of what paſſed at the time of the ſaid delivery. | 
Firſt, That though the Committees imployed 
were a number ſpecially deputed and ſelected; yet 
that the Lords admitted all Burgeſſes without diſtin- 
ction; that they offered it with teftimony of their 
own ſpeed and care in the buſineſs, ſo as they ſaid 
no one thing had precedency, but only the bill of 
recognition; that they had ſuch reſpect to the weight 
of it, as they had not committed it to any frailty of 
memory, or verbal relation, but put it into writing 
for more permanent memory of their duty and re- 
ſpe& to his Majeſty's grace and favour: that in con- 
cluſion they prayed their Lordfhips, ſilbence they had 
nearer acceſs, they would co-operate with them for the 
King's ſatisfaction; and ſo delivered the writing to 
the hands of the Lord-Chancellor, who receiving it, 
demanded, whether they ſhou'd ſend it to the King, 
or firſt peruſe it? To which was anſwer'd, That 
ſince it was the King's pleaſure they ſhou'd concur, 
they deſired their Lordſhips would firſt peruſe it. The 
Lord Cecil demanded, whether they had Warrant 
to ampliſy, explain, or debate any doubt or quel- 
tion made upon the reading? To which it was ſaid, 
They had no Warrant. And ſo the writing was 
read, and no more done at that time, 


Die Jovis, viz. 5to die Aprilis, 1604. 

R. Speaker by a private commandment at- 

tended the King this morning at eight a clock, 
and there ſtaid till ten. 

Mr. Speaker excuſeth his abſence, by reaſon he 
was commanded to attend upon his Majeſty. And 
bringeth meſſage from his Majeſty to this effect; 
That the King had received a parchment from the 
houſe. Whether it were an abſolute reſolution, or 
reaſon to give him ſatisfaction, he knew not: he 
thought it was rather intended for his ſatisfaction. 
His Majelty proteſted, by that love he bare to the 
houſe as his loving and loyal Subjects, and by the 
faith he did ever owe to God, he had as great a deſire 
to maintain their privileges, as ever any Prince had, 
or as themſelves. He had ſeen and conſidered of the 
manner and the matter; he had heard his Judges and 
Counci]'; and that he was now diſtracted in judg- 
ment. Therefore, for his further ſatisfaction, he de- 
fired, and commanded as an abſolute King, that there 
might be a conference between the Houſe and the 
Judges; and that for that purpoſe there might be 
a ſelect Committee of grave and learned perſons out 
of the Houſe: That his Council might be preſent, 
uot as Umpires to determine, but lo revort indifferently 
en both ſides. | 

Upon this unexpected meſſage there grew ſome a- 
mazement and filence. But at laſt one ſtood up and 
ſaid: the Prince's command is like a thunder-bolt ; 
his command upon our Allegiance like the roaring of 


a Lion. To his command there is no contradiction z 
Vor. VII. | 


and ir John Forteſcue. 


but how, or in what manner we ſhould now proceed 
to perform obedience, that will be the queſtion. 
Another anſwered, let us petition to his Majeſty, 
that he will be pleaſed to be preſent, to hear, mo- 
derate, and judge the caſe himſelf, Whereupon 
Mr. Speaker proceeded to this queſtion. | 


Queſt. Whether to confer with the Judges in the 
preſence of the King and Council ? 


Which was reſolved in the affirmative. 


And a ſelect Committee preſently named for the 
conference, viz. | 


Gentlemen. 


Lawyers. 
Mr. Serjeant Tanfield. Sir Geo. Carew, Vice- 
Mr. Serjeant Hobbard. Chamberlain to the 
Mr. Serjeant Leigh, ueen, | 
Mr. Serjeant Shirley, Sir Francis Haſtings. 
Mr. Serjeant Dodridge. Sir Edward Hobby. 
Sir Thomas Hesketh. Sir Robert Wroth. 
Sir Francis Bacon. Sir Henry Nevil. 
Mr. Recorder of London. Sir John Savile. 


Mr. Zelverton. 

Mr. Crewe. 

Mr. Laurence Hyde. 
Mr. Francis Moore. 
Mr. Richard Martyn. 
Mr. Vincbe. 

Mr. Dyert. 

Mr. Fuller. 
Sir Roger Wilbraham. 
Mr. Francis Tate. 
Mr. Doctor James. 
Sir Daniel Dunn. 

Sir Jobn Bennet. 


Sir George Moore. 
Mr. Nathaniel Bacon. 
Sir Edward Stafford. 
Sir Villiam Fleetwood, 
Sir Thomas Challoner. 
Sir Roger Aſton. 

Sir Robert Wing field. 
Sir Edw. Mountague. 
Sir Edwin Sandys. 

Sir Robert Cotton. 


— 


Theſe Committees were ſelected and appointed to 
confer with the Judges of the Law, touching the rea- 
ſons of proceeding in Sir Francis Goodwin's caſe, ſet 
down in writing, and deliver'd to his Majeſty in the 
preſcnce of the Lords of his Majeſty's Council, ac- 
cording to his Highneſs's pleaſure ſignified by Mr. 
Speaker this day to the houſe, | 


It was further reſolved and ordered by the houſe, 
(upon the motion to that end by Mr. Laurence Hyde) 
That the aforeſaid Committees ſhould inſiſt upon the 
fortification, and explaining of the reaſons and an- 
ſwers delivered unto his Majeſty ; and not proceed to 
any other argument or anſwer, what occaſion ſoever 
moved in the time of that debate. 


Die Mercurii, viz. I Imo die Aprilis, 1604. 
Upon Adjournment. 


IR Francis Bacon was expected, and called to 
make a report of the late conference with the 
Judges in the preſence of his Majeſty and the Lords 
of the Council : but he made excuſe, ſaying, he 

was not warranted to make any report; and tantum 
permiſſum quantum commiſſum : nevertheleſs, upon 
a queſtion, he was over-ruled to make a report ; 
and a motion thereupon made, That the Commit- 
tees might firſt aſſemble in the Court of Wards, and 
confer among themſelves, and then the Report to 

be made. 

Sir Francis Bacon, after the meeting of the Com- 
mittees in the Court of Wards, reporteth what had 
L 2 päaſſed 


paſſed in conference in the preſence of his Majeſty 
and his Council. 


HE King ſaid, He would be Preſident him- 
ſelf. This attendance renewed the remem- 
brance of the laſt, when we departed with ſuch 


admiration. It was the voice of God in man: the 


good Spirit of God in the mouth of man. I do 
not ſay, the voice of God, and not of man. I am 
not one of Hero sf rs. A curſe fell upon him 
that ſaid it: a cure on him that ſuffered it. We 
might ſay as was ſaid to Solomon, We are glad, 
O King ! that we give account to you, becauſe you 
diſcern what is ſpoken. 

We let paſs no moment of time, until we had 
reſolved and ſet down an anſwer in writing, which 
we now had ready. 

That ſithence we received a meſſage from his Ma- 


jeſty by Mr. Speaker, of two parts: 1. The one 
Paternal. 2. The other Royal. 1. That we were 


as dear unto him as the ſafety of his perſon, or the 
preſervation of his poſterity. 2. Royal, that we 


ſhould confer with his Judges, and that in the pre- 
ſence of himſelf and his Council. That we did 
more now to King James than ever was done ſince 
«© the Conqueſt, in giving account of our Judge- 


«<< ments.” That we had no intent in all our pro- 


ceedings, to encounter his Majeſty, or to impeach 
his Honour or Prerogative. | 
This was ſpoken by way of preamble by him 
vou employed. 


- How to report his Majeſty's Speeches; he knew 
the eloquence of a King was unimitable. 

The King addreſſed himſelf co him as deputed by 
the Houſe, and faid he would make three parts of 
what he had to ſay. The cauſe of the meeting was 
to draw toanend the difference in Sir Francis Good- 


 win's caſe. 


If they required his abſence, he was ready ; be- 
cauſe he feared he might be thought intereſted, and 
ſo breed an inequality on their part. 

He ſaid, That he would not hold his Prerogative 
or Honour, or receive any thing of any or all his 
ſubjects. This was his yy. 

That he would confirm and ratify all juſt Pri- 
vileges. This his Bounty and Amity. Asa King, 


| Royally: As King James, ſweetly and kindly out 


of his good-nature. 

One point was, Whether we were a Court of Re- 
cord, and had power to judge of Returns. As our 
Court had power, ſo had the Chancery; and that 
the Court that firſt had paſſed their Judgment, 
ſhould not be controlled, 

Upon a ſurmiſe, and upon the Sheriffs Return, 
there grew a difference, 

That there are two powers. 1. Permanent : The 
other, Tranſitory. That the Chancery was @ con- 
fidenciary Court to the uſe of the Parliament during 
the time, 

Whatſoever the Sheriff inſerts beyond the autho- 
rity of his mandate, a nugation. The Parliaments 
of England not to be bound by a Sheriffs Return. 

That our Privileges were not in queſtion. That 


it was private jealouſies without any kernel or ſub- 


ſtance. He granted it was a Court of Record, 
« and a Judge of Returns.” He moved, That 


neither Sir 70% Forteſcue, nor Sir Francis Goodwin 


might have place; Sir Job loſing place, his Ma- 
zeſty did meet us half.way. That when there did 
ariſe a ſchiſm in the Church between a Pope and an 
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Antipope, there could be no end of the difference 
unti] they were both put down. 


Upon this Report, a motion was made, That it 
might be done by way of warrant ; and therein to 
be inſerted, That it was done at the requeſt of the 
King: and was further ſaid, (as anciently it hath 
been ſaid,) That we loſe more at a Parliament than 
we gain at a Battel. That the authority of the 
Committee was only to fortiſy what was agreed on 
by the Houſe for anſwer, and that they had ng 
authority to conſent. | . 

It was further moved, by another, That we 
ſhould proceed to take away our diflenfion, and to 
preſerve our liberties; and faid, that in this we had 
exceeded our commiſſion ; and that we had drawn 
upon us a note of inconſtancy and levity, 

But the acclamation of the Houſe, was, That it 
was a teſtimony of our duty, and no levity. 


So as the queſtion was preſently made, 


Queſt, Whether Sir John Forteſcue and Sir Francis 
Goodwin ſhall both be ſecluded, and a warrant for 
a new writ directed. And upon the queſtion, re- 
ſolved, That a writ ſhould iflue for a new choice, 
and a warrant directed accordingly, - 


A motion made, That thanks ſhould be pre- 
ſented by Mr. Speaker to his Majeſty, for his pre- 


| ſence and direction in this matter; and thereupon 


Ordered, That his Majeſty's pleaſure ſhould be 
known by Sir Roger Aſton for their attendance ac- 
cordingly. 

Becauſe it had been conceived by ſome, that 
Sir Francis Goodwin being the Member ſpecially in- 
tereſted, it were fit he ſhould give teſtimony of his 
liking and obedience in this courſe: being dealt 
withal to that end, he writ his letter to Mr. Speaker; 
which, before this queſtion made, for better ſa- 
tisfaction of the Houſe, was read in theſe words, 


, | 3 

Am heartily ſorry to have been the leaſt occa- 
1 fion eithek of queſtion between his Majeſty 
* and that honourable Houſe, or of interruption 
to thoſe worthy and weighty cauſes, which by 
this time, in al likelihood, had been in very 
good furtherance: wherefore underſtanding very 
*« credibly, that it pleaſed his Majeſty, when the 
© Committees laſt attended him, to take courſe 
** with them for a third writ and election for the 
** Knightſhip of the County of Buckingham ; I am 
„ ſo far from giving any impediment thereunto, 
that contrariwiſe, I humbly deſire his Majeſty's 
direction in that behalf to be accompliſhed and 
* performed. So praying you, according to ſuch 
„ opportunity as will be miniſtred, to give furthe- 
*« rance thereunto, I take my leave, and reſt 


Weſtm. this 11th of 
April, 1604. 


Directed, To the Right Worſhipful 
Sir Edward Phelips, Knight, 
Speaker of the Honourable 
Court of Parliament. 


Yours, moſt aſſured, 
to be commanded, 


Fra. Goopwin, 


Die Jovis, viz, 12% die Aprilis, 
Motion made, That Mr, Speaker, in behalf 
of the Houſe, ſhould pray acceſs to his Ma- 


jeſty, and preſent their humble thanks for his gra- 
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cious preſence a 1 
Sir ae Goodwin's caule ; which was aſſented 


o: and Sir Roger Mon, a ſervant of his Majeſty's 
Bed-charrtber, and one of the Membets of the Houle, 
was : preſently appointed to know his Majeſty's 
pleaſure z which he did accordingly : And re-' 
turned, That his Majeſty was willing to give them 
acceſs in the gallery at Mpitehall, at two a-clock in 
the afternoon, the ſame day. Thereupon a Com- 
miftee was named to attend Mr. Speaker to the 
King, with a general warrant to all others that 


ſhould be pleaſed to accompany them. 
The Committee, eſpecially named, were, 


All the Privy-Council of the Houle, 


Sir GeorgeCarew, Vice- Sir John Scott . 
Chamberlain to the Mr. Edward Seymour. 
Queen. Sir Thomas Holcroft, 

The Lord Buckburſt. Sir Henry Nevill, 

Sir John Heigham. Sir Tho, Walſingham. 

Sir Robert Ovenbridge. Sir Thomas Benſon. 

Sir William Fleetwood. Sir FrancisBarrington. 

Sir Edwyn Sandis. Sir Robert Nappier. 

Sir Fobn Hollis, Sir Valentine Knightley. 

Mr. John Sheffield. Sir George Carew, 

Sir Francis Haſtings. Maſter of the 

Sir George Moore. Cbancery. 

Sir Robert Wing field. Sir Ferome Bowes. 

Sir William Killegrew. Sir Fobn Thynne. 

Sir Francis Popham. Sir Fobn Leveſon. 

Mr. Francis Clifford. Sir William Burlacy, 

Sir Jobn Savill. Sir Roger Aſton. 

Sir Richard Verney. Sir Robert Moore. 

Mr. Toby Matthews. Mr. Dudley Carleton. 

Sir Thomas Ridgway. Sir William Wray. 


Sir Fonatban Trelawney. Sir George St. Poll. 


Die Veneris, viz. 13 die Aprilis, 1604. 
R. Speaker returneth to the Houſe the effect 
of his meſſige of thanks, delivered the laſt 
ay in the name of the Houſe to his Majeſty ; as 
allo of his Majeſty's anſwer, viz. | 


That he related to this Houſe the humble and 
dutiful acceptation of what his Majeſty had done, 
together with the humble thanks of the Houſe for 
his zealous and paternal delivery of his Grace unto 
us, by his own mouth : what wonder they con- 
ceived in his Judgment, what joy in his Grace, 
what comfort they had in his Juſtice, what appro- 
bation they made of his Prudence, and what obe- 
dience they yielded to his Power and Pleaſure, 

That his direction gave all men ſatisfaction. 
That — were determined to purſue the courſe he 
had preſcribed. That now they were become 
ſuitors, he would be pleaſed to receive a repreſen- 
tation of the humble thanks and ſervice of the 
Houſe. 


His Majeſty anſwered, That upon this ſecond 
acceſs, he was forced to reiterare what he had faid 
before. Thar this queſtion was unhappily caſt 
upon him, for he carried as great a reſpect to our 
privileges as ever any Prince did; he was no ground- 


ſearcher; he was of the mind that our privileges 


were his ſtrength : that he thought the ground of 
our proceeding, was our not underſtanding that he 
had intermeddled before we had decided : that he 
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nd direction, upon the hearing of 


thought alſo we had no wilful purpoſe to derogate 
any thing from him, for our anſwer was a grave, 
dutiful, and obedient anſwer. 

But as the devil had unhappily caſt this queſtion 
between them, ſo he ſaw God had turned it to two 
good ends and purpoſes. | 

1. One, That he knew, and had approved our 
loyalty. 

2. Another; That he had ſo good an octaſion 


to make teſtimony of His bounty and grace. 


That as we came to give him thanks, ſo did he 
redouble his thanks to us. h 

That he had rather be a King of his Subjects, 
than to be a King of many Kingdoms. 


The ſecond part of his Speech directed to the 
Lords and Us. | 


That this Parliament was not like to be long: 
that we would treat of ſuch matters as. moſt con- 
cerned the Commonwealth ; and the laſt, of any 
thing that concerned himſelf, | 15 

Three main buſineſſes in our hands. 
1. The Union. | | 
2. Sundry Publick and Commonwealth-Bills. 

3. Matter of Religion, and reformation of Ec- 
cleſiaſtical Diſcipline, | | | 

For the Union, that it might be now prepared, 
and proſecuted the next Seſſion. ö 

That Union, which with the loſs of much blood 
could never be brought to paſs, as now it is. That 
the better to bring it to paſs, we ſhould be in 
affections united. | 

That we ſhould firſt with all care proceed in ſuch 
laws as concern the general good. 

That all Hereſies and Schiſms might be rooted 
out, and care taken to plant and ſettle God's true 
Religion and Diſcipline in the Church. 

That this wiſh above all things, was at his death 
to leave, 

1. One Worſhip to God, 

One Kingdom entirely governed, 
One Uniformity in Laws. 3 

Laſtly, That his occaſions were infinite, and 
much beyond thoſe of his Predeceſſors; and there- 
fore that in this firſt Parliament we would not take 
from him that which we had yielded to others. 

That in his affections he was no way inferior to 
others, nor in his deſire to eaſe us. 


The Warrant fora new Election of a Knight for 
Bucks, read and allowed in this form : 


I} bereas the Right Honourable Sir John Forteſcue 
Knight, Chancellor of bis Majeſty's Dutchy of Lan- 
caſter, and Sir Francis Goodwin Knight, have been 
ſeverally elected and returned Knights of the Shire for 
the County of Bucks, to ſerve in this preſent Par- 
liament : upon deliberate conſultation, and for ſome 
ſpecial cauſes moving the Commons Houſe of Parlia- 
ment, It is this day Ordered and Required by the 
ſaid Houſe, That a Writ be forthwith awarded for a 
new Election of another Knight for the ſaid Shire : 
Aud this ſhall be your Warrant. 


Directed, To my very loving Friend, 
Sir George Coppin Knight, Clerk 
of the Crown in his Majeſty's High - 
Court of Chancery. - 
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XI. The Proceſs and Trial of Rozzxr Lo dAN of 
Neſtalrig, for High-Treaſon, in conſpiring with John 


7. 


e the year 1608, the Earl of 
Dunbar, walking in his own Gar- 
den, and converſing with a coun- 
try Gentleman, who lived near 
ri the place, falling accidentally to 
WL diſcourie, on the matter of Gow- 
, ſorfeiture; this Gentleman 
told the Earl, that he being lately in company with 
one Sprolt, a Notary, who lived in Eyemotb, who 
was ordinarily employ'd in the Laird of Refalriz*s 
ſervice, as a Notary and Truſtee, and who was long 
acquainted with this Gentleman who was ſpeaking 
to the Earl; told the Earl, that this Syprott had 
told him things concerning that Treaſon, which 
he had never heard before; but thit he had never 
told it, ſo long as thoſe concern'd were alive. The 


Earl was curious to have the information, which 
the Gentleman told him, and was in ſhort : 
That umquhil Robert. Logan of Reſtalrig, then 


dead, -was a Co-partner and Contriver, with the 
Earl of Gowrie and his brother Mr, Alexander, in all 
that affair; and that Syrott had ſeveral letters, yet 
lying by him, which he had found amongſt Reſtal- 
rig's papers, and ſome papers belonging to one, 
commonly call'd Laird Bour, the greateſt confident 
of any man that Reſta/rig had, and who was alſo 
intimate with Sprott the Notary. 
Whereupon the Earl of Dunbar acquainted the 


King's advocate, and Syprott was ſeized and carried 


into Edinburgh; who, before ſevera] Lords of the 
Council, did, with great remorſe of. conſcience, 


acknowledge, 


That he knew perfectly, that Robert Logan, late 


of Reſtalrig, was privy to, and upon the fore- 


knowledge of Gowrie's treaſonable conſpiracy : and 
for the greater aſſurance of his knowledge, depo- 
neth, That he knew, that there were divers letters 
interchanged betwixt them, anent the treaſonable 
purpoſe aforeſaid, in the beginning of the month 
of July, 1600 ; which letters, James Bour, called 
Laird Bour, ſervitor to Reſtalrig (who was em- 
ploy'd mediator betwixt them, and privy to all 
that errand) had in keeping; and ſhewed the ſame 
to Sprott, in the place of Faſttaſtle. | 
And deponed, That he did abſtract (i. e. ſteal) 
quietly from James Bour, the principal letter writ- 
ten by Reſtalrig to the Earl of Gowrie, which Bour 
ha brought back from the Earl of Gowrie, (as was 
the cuſtom amongſt them at that time 3) and that 
when James Bour employ'd him (Spro!:) to look 
over his papers; that he did keep the ſame, and 
that it was yet in his keeping, and was in his cheſt, 
among his writings 3 where he left it when he was 
taken ; (andaccordingly, the letter was found there 


to murder King James I. 


June 1609. 


by the Sheriff depute, who was ordered by Sir 
William Hari, Lord-Juſtice of Scotland, to ſeize the 
ſaid cheſt, and ſearch for this letter, which was 
found, and delivered to the King's Advocate.) 
Whcreupon, the King's Advocate produced the 
ſummons of Treaſon, which was raiſed by warrant 
under the Seals, on the 5th of February, 1609; 
againſt all the defenders and others concerned, to 
compear before our ſovereign Lord or his Com- 
miſſioner, and the Eſtates of Parliament, and Juſtice- 
General, on the 12th day of April, 1609, to an- 
ſwer, Sc. And likewiſe produced the verifications 
of the executions, which were ſworn to, by the 
Heralds, Meſſengers and Witneſſes, in plain Par- 
liament: all which are contained at length in the 
Records of Parliament; as are alſo, the letters of 
relaxation and executions thereupon 3 relaxing Ro- 
bert Logan, eldeſt fon, to umquhil Robert Logan 
the accuſed, from the horn, and all perils thereby; 
which relaxations were regiſtrated in publick Re- 
cords before the day of compearance : and then the 
Lord-Advocate produced for verifying of the 
dittay and crimes, the principal letters, and did put 
them in the Clerk. Regiſter's hands (where they lie 
among the publick Records ;) as likewiſe the de- 
poſitions of the witneſſes, taken by the Lords of 
the Articles, in common form. | 
All which being produced in preſence of his 
Majeſty's Commiſſioner, and the Eſtates of Par- 
liament, upon the day of 1609. 
the defenders cited, and not compearing; the Ad- 
vocate deſired the Eſtates declaration, on the rele- 
vancy : the true extracts whereof are as follow. 


N IR Thomas . of Binnie, Knight, Advo- 
cate to our ſovereign Lord, in his Highneis's 
name, for proving of the points of the ſaid ſummons, 


and reaſon and cauſe of Treaſon and Leſe Ma- 


jeſty contained therein, repeated divers miſſive bills, 
all written and ſubſcribed by the ſaid umquhil Laird 
of Reſtalrig. All the depoſitions of the witneſles, 
examined before the Lords of Articles before ; and 
before the Lords of ſecret Council, George Sprot!'s 
depoſitions, and conviction and execution to the 
death, for the ſame cauſe of Treaſon as Gomwri: : 
together with divers writs and other probations, 
which were preſently produced, before the ſaid 
Eſtates, by the ſaid Lord-Advocate, in our ſove- 
reign Lord's name, for proving of the foreſaid 
ſummons of Treaſon, and the reaſon and cauſe of 
Leſe Majeſty contained therein : of the which miſlive 
bills and depoſitions produced by the ſaid Advo- 
cate in our ſovereign Lord's name, for proving the 
ſaid ſummons of Treaſon, and reaſons therein 

| con- 


— 


- al . ” * * — 4 2 
* . _ 5 
bl _ 2 - 
. * 8 * : 1 . — _ 
at Abba fo 8 3 ; * — s 0 o N 1 3 N N 1 
. A . . — . q \ . p 9 4 - 8 £ x * þ 2 4 Ph g - 2 } - 3 — r f 1 — » 4 4 \ 1 » þ 2 
8 FAQ) So 2D » S r . a * 5 . * * 8 2 FS * 5 5 5 -” - *X a - OI Son 5 3 Ne Wor te M4 x . * P We 2 "oo 
* > PAL >: Wn 3 3 r 8 LAY Iz my IN. \ 2 S 8 ETA 3 2 N bor b; T : . S FEY : N * ET Bae Cor ood | SY 
* 8 a 9 e Sou 5 4 8 $0952 AT gt; Dr NE Rs T * ws FA PLS. Ws LE wy * AN RT IS Ws BS . 3 * * 8 er net 2 N N = r 2 or Wy 2 2 "AJ 8 * BE! Ko 2 2 W E Xin o os „ n by Er ANG, LF SE STR 1 
7 ö 8 - IX e ” h P'S 7 * * , 


r 
Ac 


» 
4 
% 
Fs 
1 
F. 
* 
— 


1609. 
contained, againſt the ſaid Robert Logan and his 
foreſaids 3 the tenour follows. 


40 Ight Honourable Sir, my duty, with ſer- 
«6 vice remembred : Pleaſe you underſtand, 
« my Lord of Gowrie and ſome others his Lord- 
« ſhip's friends and well-wiſhers, who tenders his 
« Lordſhip's preferment, are upon the reſolution 
„ vou know, for the revenge of that cauſe : and 
de his Lordſhip has written to me anent that pur- 
<< poſe 3 whereto I will accord in caſe ye will ſtand 
eto, and bear a part; and before ye reſolve, meet 
« me and Mr. Alexander Ruthven in the Cannongale, 
« on Thurſday the next week, and be as wary as you 
« can: indeed Mr. Alexander Ruthven ſpoke with 
« me, four or five days ſince; and J have promiſed 
« his Lordſhip an anſwer within ten days at far- 
« theſt. As for the purpoſe, how Mr. Alexander 
« Ruthven and I has ſet down the courſe, it will 
« beavery eaſy done turn; and not far by that 
« form, with the like ſtratagem, whereof we had 
« conference in T. S. But in caſe you and Mr, 
« Alexander Ruthven forgather, becauſe he is 
«« ſomewhat uncautious; for God's fake beware 
«« with his racklefineſs as to this of Padua; for he 
« told me one of the ſtrangeſt tales of a Noble- 
« man of Padua that ever I heard in my life, re- 
ſembling the like purpoſe : I pray you, Sir, 
think nothing, altho' this bearer underſtand of 
« jt; for he is the ſpecial ſecretary of my life; 
ce his name is Laird Bour, and was old Mander- 
« ſton's man, for dead and life, and even ſo now 
« for me. And for my own part, he ſhall know of 
« all that I do know in this world, ſo long as 
„ever we live together; for I make him my 
« houſhold-man : he is well-worthy of credit; and 
« I recommend him to you. Always to the pur- 
poſe I think beſt, for our plot; that we meet all 
« at my houſe of Faſtcaſtle: for I have concluded 
« with Mr. Alexander, who I think ſhall be meeteſt 
to be conveyed quietly in a boat by ſea; at 
« which time, upon ſure advertiſement, I ſhall 
* have the place very quiet and well provided; 
and as I receive your anſwer, I will poſt this 
« bearer to my Lord: and I pray you, as you 
« love your own life, (becauſe it is not a matter of 
« mouſe) be circumſpe& in all things, and take 
« no fear, but all ſhall be well. I have no will, 
that either my brother, or yet Mr. N. R. my 
« Lord's old pedagegue, know any thing of the 
<< matter till all be done that we would have done; 
« and then I care not who gets wit, that loves us. 
«© When ye have read, ſend this my letter back 
„again with the bearer, that I may ſee it burnt 
« myſelf ; for ſo is the faſhion in ſuch errands : and 
if you pleaſe, write your anſwer on the back 
„ hereof : in caſe ye will take my word for the 
<« credit of the bearer, and uſe all expedition; for 
the turn would not be long delayed. Ye know 
e the King's hunting will be ſhortly ; and then 
* ſhall be beſt time, as Mr. Alexander has aſ- 
* ſured me, that my Lord has reſolved to enter- 
« prize that matter. Looking for your anſwer, 
** commits you to Chriſt*s holy protection. From 
* Faſtcaſile, the 18th day of July, 1600. 


Sic ſubſcribitur, 


a «a 
"6G 


Yours to utter power ready, 


RESTALRIC. 


for High- Treaſon. 


4 Aird Pour, J pray you haſte you weſt to 
T me about the errand I told you; and we 
e ſhall confer at length of all things. I have 
& received a new letter from my Lord of Gowrie, 
ce concerning the purpoſe that Mr. Alexander his 
« Lordſhip's brother ſpoke to me betore: and I 
«« perceive thai Imay have advantage of Dirleton ; 
« incaſe his other matter take effect; as we hope 
it ſhall. Always, I befeech you, be at me, the 
* morn and even ; for I aſſured his Lordſhip's ſer- 
&« vant, that J ſhall ſend you over the water, within 
ce three days, with a full reſolution of all my will, 
«« anent all purpoſes 3; and I ſhall indeed recommend 
« you and your truitineſs to his Lordſhip, as ye 
„ ſhall find an honeſt recompence for your pains 
« in the end. I care not for all the land I have in 
e this Kingdom, in cafe I can grip of Dirleton; 


« for I eſteem it the pleaſanteſt dwelling in Scotland. 


For God's cauſe keep all things ſecret, that my 
Lord, my brother, get no knowledge of our pur- 
«poſes; for I rather be earded quick. And fo 
looking for you, I reſt till meeting.“ 


From the Cannongate, 
the 18th day of July. 


P. S. I am very ill at eaſe, therefore ſpeed you 


hither, 
Sic ſubſcribitur, 
| Yours to power ready, 


RESTALRIO. 


cc Ight Honourable Sir, all my -hearty with 

R humble ſervice remembred. Since I have 
« taken in hand to interprite with my Lord of 
«© Gowrie, your ſpecial and only beft beloved; as 
e we have ſetdown the plat already, I will requeſt 
<« you, that you will be very circumſpect and wiſe, 
that no man get an advantage of us. I doubt not 
but you know the peril to be both life, lands and 
« honour; in caſe the matter be not wiſely uſed. 
« And, for my own part, I ſhall have a ſpecial re- 
e ſpe&t to my promiſe that I have made to his 
«© Lordſhip and Mr. Alexander his Lordſhip's bro- 
« ther, altho' the ſcaffold were ſet up. If I cannot 
come to Falkland the firſt night, I ſhall be timely 
e in St. Jobnſton on the morn. Indeed, I lippened 
« for my Lord himſelf, or elſe Mr. Alexander his 
“ Lordſhip's brother, at my houſe of Faſtcaſtle, 
« as I wrote to them both. Always I repoſe on 
« your advertiſement of the preciſe day, with 
<«« credit to the bearer ; for howbeit he, be but ane 
„ fillie glyed old carle, I wilt anſwer for him, that 
he ſhall be very true. I pray you, Sir, read, and 
either burn or ſend again with the bearer ; for TI 
« dare hazard my life, and all I have elſe in the 
« world, on his meſſage, I have ſuch proof of his 
« conſtant truth. So commits you to Chriſt's holy 
protection.“ 


From the Cannongate, the 
27th dayof July, 1600. 


P. S. I uſe not to write on the back of any of 
my letters, concerning this errand. 


Sic ſubſcribitur, 


Yours to all power, with humble ſervice ready, 
RESTALRIG. 
I « MY 


80 


e 


| Y Lord, my moſt humble duty with ſer- 

vice, in moſt hearty manner remembred : 
at the receipt of your Lordſhip's letter, I am ſo 
comforted ; eſpecially, at your Lordſhip's pur- 
poſe communicated to me therein ; that I can 
utter my joy, nor find myſelf able how to en- 
counter your Lordſhip with due thanks. In- 
deed, my Lord, at my being laſt in the town, 
Mr. Alexander your Lordſhip's brother, impar- 
ted ſomewhat of your Lordſhip's intention, a- 
nent that matter, unto me. And, if I had not 
been buſied about ſome turns of my own, I 
thought to have come over to S/. Fohnſton and 
ſpoken with your Lordſhip. Yet always, my 
Lord, I beſeech your Lordſhip, both for the 
ſafery of your honour, credit; and more than 
that, that your life, my life, and the lives of 


many others, who may, perhaps innocently ſmart 


for that turn afterwards in caſe it be revealed b 


any; and likewiſe the utter wraking,of our lan 
and houſes, and extirpating of our name; look 


that we be all as ſure as your Lordſhip, and I 
myſelf ſhall be, for my own part. And then, I 
doubt not, but with God's grace, we ſhall bring 
our matter to ane fine, which ſhall bring the con- 
tentment to us all, that ever wiſhed for the re- 
venge of Machiavellian maſſacring of our deareſt 
friends. I doubt not but Mr. Alexander ; =: 
Lordſhip's brother has inform'd your Lordſhip 
what courſe I laid down, to bring all your co- 
aſſociates, to my houſe of Faſtcaſtle by fea ; 
where, I ſhould have all materials in readineſs, 
for their ſafe receiving on land and into my houſe : 
making as it were, but-a manner of paſſing time 
in ane boat on the ſea, in this fair ſummer-tide ; 
and no other ſtrangers to haunt my houſe, while 


we had concluded on the laying our plot; which 


is already deviſed by Mr. Alexander and me. And 


+ I would wiſh, that your Lordſhip would either 
come, or ſend Mr. Alexander to me; and there- 
after, I would meet your Lordſhip in Leilb, or 


quietly at Reſtalrig; where we ſhould have pre- 
par'd ane fine hatted kit, with ſugar and comfirs 
and wine; and thereafter confer on matters: and 
the ſooner we brought our purpoſe to paſs, it 


were the better, before harveſt. Let not Mr. 


I. R. your old pedagogue, ken of your com- 
ing: But rather would I, if I durſt be ſo bold to 
intreat your Lordſhip, once to come and ſee my 
own houſe, where I have keeped my Lord Both- 


tel in his greateſt extremities; ſay the King and 
his Council what they would: And in caſe GOD 


grant us happy ſucceſs in this errand, I hope 


both to have your Lordſhip, and his Lordſhip, 


with many others of your lovers and his, at a 
good dinner before I die. Always I hope, that 
the King's Buck-hunting at Falkland this year, 
ſhall. prepare ſome: dainty chear for us, againſt 


that dinner, the next year, jocoſe hoc to animate 
your Lordſhip, at this time: but afterwards we 


will have better occaſion to make merry. I pro- 
teſt, my Lord, before GOD, I wiſh nothing 
with a better heart, nor to atchieve to'that which 
your Lordſhip would fain attain unto; and my 
continual pr: yer /ſhall tend to that effect; and 


with the large {pending of my lands, goods, yea, 


the hazarding of my life, ſhall not afray me from 
that, alcho* the Scaffold were already ſet up, be- 
fore I ſhould falſify my promiſe to your Lord- 
ſhip, and perſuade your Lordſhip thereof: I 
trow, your Lordſhip has ane proof of my con- 


* 


II. The Trial of Robert Logan, 


7 Jac. L 


&« ſtancy already or now: but, my Lord, wher 

« your Lordſhip deſires, in = letter, de 
e crave my Lord, my brother's mind anent this 
«© matter, I utterly diſaſſent from that, that ke 
<« ever ſhould beaneCounſellor thereto ; for in good 
e faith, he will never help his friend, nor hurt his 
„ foe, Your Lordſhip may confide more, in this 
e old man, the bearer hereof, my man, Laird 
% Bour, than in my brother; for, I lippen my life 
« and all that I have elſe, in his hands: and I trow 
he would not ſpare to ride to Hell's. gate to plea- 
e ſure me; and he is not beguiled of my part to 
« him. Always my Lord, when your Lordſhip 
has read my letter, deliver it to the bearer again, 
« that I may ſee it burnt, with my own eyes: as [ 
e have ſent your Lordſhip's letter to your Lord- 
« ſhipagain ; for ſo, it is the faſhion I grant: and 
&« I pray your Lordſhip to reſt fully perſuaded of 
« me, and all that I have promiſed ; for I am re- 
&« ſolved, howbeit it were to die in the morn. 1 
«© muſt intreat your Lordſhip to expede Bour, and 
« give him ſtrait directions upon pain of his life 
e that he take never a wink of ſleep, until he ſen 
% me again; or elſe he will utterly undo us. 1 
&« have already ſent another letter, to the Gentle. 
« man, your Lordſhip: knows, as the bearer 
«© will ſhow your Lordſhip, of his anſwer and for- 
« wardneſs with your Lordſhip, and I ſhall ſhew 
« your Lordſhip farther at meeting, when and 
«© where your Lordſhip ſhall think ic meeteſt. Till 
e which time, and ever, I commit your Lordſhip, 


« to the protection of Almighty God. 


From Gunn's-Green, the 2 
Day of July, 1600, 


a 
# 


POSTSCRIPT. 


“ Prays your Lordſhip hold me excuſed for my 
A unſeemly Letter, which is not ſo well written, as 
<« milter were; for I durſt not let any Writers ken of 
„it; but took two ſundry idle days, to do it my- 
e ſelf. I will never forget the good ſport that Mr. 


« Alexander, your Lordſhip's brother, told me of 


%a Nobleman of Padua. It comes ſo oft to my 
% memory; and indeed, it is Aparaſtur, to this 
% purpoſe we have in hand.” _ N 


Your Lordſhipꝰs own ſworn and bunden man 


to obey and ſerve with effold and ever ready 
ſervice, ta his utter power, to his life's end. 


Sie ſubſeribitur, 
RxsSTALRIG, 
ce Ight Honourable, my hearty duty remem- 
cc bred, ye know, I told you at our laſt meet- 


ce ing, in the Cannongale, that Mr. Alexander, 
0 Lord of Gotwrie"s brother, had ſpoken >a 
« anent the matter of our concluſion 3 and for 
«© own part, I ſhall not be hindmoſt. And ſinſyne, 


I got a letter from his Lordſhip's ſelf, for that 


fame purpoſe, and upon the receipt thereof, un- 


derſtanding his Lordſhip's frankneſs and forward- 


*« neſs in it; GOD knows, if my heart was not 
e lifted ten ic I poſtad this ſame bearer to his 
„Lordſhip, to whom you may concredit all your 
c heart in that, as well as I: For, and it were my 
* very ſoul, I durſt make him meſſenger thereof, I 


Shave ſuch experience of his truth, in many other 


ce things, 
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« thi He is a ſilly old glyed Carle, but won- 
2 Fax: FE _ <4 he has reported to me his 
„ Lordſhip's own anſwer, I think all matters ſhall 


40 juded at my houſe of Faſtcaſtle; for I, 
40 3 Alexander Ruthven, concluded, That 


ye ſhould come with him and his Lordſhip, and 


40 other man with you, being but only four 
40 e intil 3 the great fiſhing boats 
« be ſea to my houſe, where ye ſhall land als lately, 
« as on Leith-ſhore 3 and the houſe againſt your 
« Lordſhip's coming to be quiet; and when you 
are about half a mile from ſhore, as it were paſſing 
« by the houſe, to gar ſet forth a waff, But for 
« God's ſake, let neither any knowledge come 
« to my Lord, my brother's ears, nor yet to Mr. 
„VV. R. my Lord's old pedagogue; for my bro- 
« ther is kittle to ſhoe behind, and dare not enter- 
« prize for fear, and the other will diſſuade us from 
« our purpoſe with reaſons of Religion, which I 
« can never abide. I think, there is none of a no- 
« ble heart, or carries a ſtomach worth a penny, 
« but they would be content and glad, to lee ane 
« contented revenge of Greyſteil's death; and the 
« ſooner the better his Lordſhip be quick; and 
« bid Mr. Alexander remember on the ſport he 
« told me of Padua: for I think with myſelf, that 
« the cogitation on that, ſhould ſtimulate your 
« Lordſhip. And, for God's cauſe, uſe all 
« your courſes cum diſcretione. Fail not, Sir, to 
« ſend back again this letter; for Mr. Alexander 
'« learn'd me that faſhion, that I may ſee it de- 
« ſtroyed myſelf, So, till your coming, ever 
« commits you heartily to Chriſt's holy protec- 
n 


From Gun's- Green, the i 
laſt Dayof july, 1600. 


The Subſcription is torn away from the laſt 
letter. 


TheDepoſitions of the Witneſſes produced are as follows. 


R. Alexander Watſon, Miniſter at Coldingbam, 
of the age of fifty years, married, depones, 


the five miſſive letters ſubſcribed by the Laird Re- 


ſtalrig, and produced in proceſs by the Lord Advo- 
cate, for proving of the reaſons of Treaſon purſued 
againſt Robert Logan, ſon and apparent heir to Ro- 
bert Logan of Reſtalrig, being ſhown to this depo- 
nent; and he having at length ſighted and conſi- 
dered the ſame, depones, That he takes upon his 
conſcience, that he verily believes, that the ſaid, five 
miſſive letters, and every one of them, are verily 
and truly written by the ſaid umquhile Robert Lo- 
gan of Reſtalrig, with his own hand; and proves 
this of ſome of his knowledge, that not only he 
thinks, that the character of every letter reſembles 
perfectly the ſaid umquhile Robert's hand- writ every 
way; but alſo agrees with his faſhion of ſpelling, 
which he has particularly remembred in every one 
of the ſaid miſſive letters, in their points follow- 
ing: Firſt, That he never uſed to write ane z in the 
beginning of any word, ſuch as, zou, ⁊or's, zeld, 
Zea, and ſick- like; but ever-writ, y, inſtead of the 
laid z. That he writ all words beginning with ww, 
when ſingle, v; and when that letter 2 fell to 
be in the midſt or end, he put ane double w. That 
when he writ quban, qubair, 4%, or any ſuch 
words, whilk uſes to be written and ſpelled by o- 
a 


thers, with which he wrote only 9b, guben, qubair, 
Vo l. VII. 8 


for High- Treaſon. 81 


and ſicklike. Whenever a word began with con, he 
never wrote con at length, but wrote with an 17. 
Whenever ; fell to be in the end of a word, he 
wrote it without a ſtroke thro' t, and did the like 
whenever it fell in any part of ane word. And for 
farther confirmation of the premiſſes, he produced 
three letters written every word, and ſubſcribed by 
the ſaid umquhile Robert Logan of Reſtalrig, and com- 
paring them to the five other Miſſives produced by 
the Advocate, ſhow evidently the direct conformity 
of the ſamen, as well in the character and true reſem- 
blance of the hand-writ, as in the ſpelling and wri- 
ting of divers writs, ſyllables and letter, according 
to the particulars above-ſpecified. 


Sic ſubſcribitur, 
Mr. ALEXANDER WarsoN. 


R. Alexander Smith, Miniſter at Chirneſide, 
of the age of thirty years or thereby, mar- 
ried, depones, That he was well acquainted with 
the umquhile Laird of Reſtalrig, by reaſon he was 
dagogue to his Bairns, and has ſeen very many of 
is hand- writs; and having ſeen, read, and at length 
conſidered the five miſſive letters produced by the 
Advocate; and inquir'd, if he knew the ſame to be 
the Laird of Reſtalrig's proper hand- writ? decla- 
red, upon his great oath, That he certainly believes 
the ſaids five letters, and every word thereof, to be 
the Laird of Reftalrig's proper COLE 3 becauſe he 
finds the character thereof to agree every way with 
the ſhape of his ordinary writing; and remarked ve- 
ry particularly the manner of Xefalrig's ſpelling of 
many words, otherwiſe nor other men commonly 
uſes to write and ſpell, according to the hail partt- 
culars remarked of before, by Mr. Alexander Wat- 
ſon, the witneſs immediately preceeding; and, in 
theſe points, and in all others, conform to the ſaid 
Mr. Alexander Watſon's depoſition in all things z 
Reddens cauſam ſcientiæ, becauſe he was perfectly ac- 
quainted with the Laird of Reſtalrig's hand-writ in 
his life-time 3 and was pedagogue to his Bairns ma- 
ny years, and in his company. 


Sic ſubſcribitur, 
Mr. ALEXANDER SMITH, 


IR John Arnet, Provoſt of Edinburgh, of the 
8 age of threeſcore ten years, or thereby, mar- 
ried, depones, That he was well acquainted with 
Robert Logan of Reſtalrig, and with his hand-writ, 
becauſe he had receiv'd divers of his letters himſelf, 
and ſeen many other letters written by him. And 
the five miſſi ve letters produc'd by the Advocate, 
being ſhown to him; and he having ſeen and conſi- 
dered the ſame, remembred that he had ſeen, read, 
and perfectly conſidered the Laird of Reſtalrig's 
hand-writ, as the letters written by the deponent at 
any time, or his own hand-writ. And fo takes on 
his conſcience, That the foreſaids five miſſive Bills, 
produc'd by the Advocate, are the proper hand- 
writ and ſubſcription of the ſaid umquhile Laird of 
Reſtalrig, be his Judgment. And, for verification 
thereof, has produc'd four writs, all written be the 
ſaid umquile Laird of Reſftalrig, and ſent to this 
deponent, to Archibald Fobnſtoun, agreeing perfect- 
ly in ſpelling and character, with the ſaids miſſves. 


Sic ſubſcribitur, | 
Sir Join ARNOT, 
M Alexander 


82 


Illner Cuik, Sheriff. Clerk of Berwick, of 
the age of fifty years or thereby, married, de- 
nes, That he was well acquainted with the um- 


| uhile Laird of R-/falrig, and has ſeen many and 
| 2 of his writs, and receiv'd divers of his letters 


directed to himſelf; and being deſired to ſee and 
conſider the five letters produc'd by the Advocate, 
and to declare whether he knew and eſteem'd to be 
all written by umquhile the Laird of Reſtalrig ; de- 
pones, upon his conſcience, That he believes and 
eſteems the ſaids hail letters, to be all written by the 
Laird of Reſtalrig; -reddens canſam ſclentiæ, becauſe, 
not only the character agrees every way with the 
ſhape of Reſtalrig's hand-writ ; but alſo the ſpelling 
in many particulars, wherein Reſtalrig differed from 
other men's form of writing. And in the particu- 
lars thereof, depones conform to the two firſt Wit- 
neſſes, the Miniſters of Coldingbam and Chirne/ide 


Reddens eandem cauſam ſcientiæ. 
| Sic ſubſcribitur, 
ALEXANDER CUIK, 


737 Illiam Home in Aytoun-Mill, of the age of thir- 
ty-three years, or thereby, married, depones, 
That all the five Miſſives above-written, being ſhown 
to this deponent, and having at length conſidered 
every one of them, takes upon his conſcience, That 
to his knowledge, that the ſaids five miſſive letters 
are all written and ſubſcribed by the umquhile Laird 
of Reſtalrig ; for the ſpecial reaſons contain'd in the 
depoſitions made by Mr. Alexander Watſon, and 
Mr. Alexander Smith, Miniſters; and Alexander 
Cuik, Sheriff-Clerk of Berwick ; to whom he is con- 
form in all things, reddens eandem cauſam ſcientie. 


Sic ſubſcribitur, 
WiLLiam Home. 


hn Horne, Notary in Aymouth, of the age of 
forty-two years, or — ſolutus, depones, 
The foreſaids five miſſive Bills, being at length 
ſighted and conſidered by this deponent, depones 
and declares, upon conſcience, to his knowledge, 
all the ſaids five Miſſives are the Laird of Reſtalrig's 
roper hand-writ and ſubſcription, for the reaſons 


- above-written in the deſpoſition of Milliam Home, 


reddens eandem cauſam ſcientiæ. 
Sic ſubſcribitur, 
| Joann Horne. 


R. William Hogg, Miniſter at Aytoun, of the 
of thirty years, or thereby, married, 
de he knew well the Laird of Reſtalrig, 
and has ſeen of his writs, and produc'd ane letter, 
written by Reftalrig to the Laird of Aytoun, as 
written with Reſtalrig's own hand-writ, And having 
conſidered the five writs produced by the Advocate ; 
declares, That he thinks them likely to be his Writs ; 


and, that the ſame appears to be very like his writ, 


by the conformity of letters and ſpelling. 
Sic ſubſcribitur, 


Mr, WiLLiam Hocs. 


II. The Trial of Robert Logan, 


7 Jac. I 


The Depoſition and Declaration of George Sprott, as 


emilted by him, both before the Jury, judicially ; and 
alſo upon the Scaffold, at the time of his Execution, 


on the 12th of Auguſt 1608. Which Depoſition and 


Declaration was made before the Council, on the 10th 
of Auguſt 1608, written by the Clerk of Council, 
James Primroſe ; and ſubſcribed by Sprott's own 
hand, in the preſence of the Ear! of Dunbar, the 
Earl of Lothian, the Biſhop of Roſs, the Lord Ho- 
ly-rood-houſe, the Lord Scoon, the Lord Blan- 
tyre, Sir William Hart Lord-Juſtice, Mr. John 
Hall, Mr. Patrick Galloway, Mr. Peter Hew- 
art, all three Miniſters of the Kirks of Edin- 
burgh. 


6 Sprott, Notary in Aymouth, being brought 


to the ſcaffold and place of execution, he, in 


publick audience of the hail people, at the four 
nooks of the, ſcaffold, ratified his former depoſi- 
tion, anent his knowledge and concealing of Reſtal- 
rig's guiltineſs of Gowrie's Treaſon: for the which, 
he craved God and his Majeſty humble forgiveneſs; 
being moſt ſorry and grieved that he had offended 
God, and the King's Majeſty, in concealing ſuch a 
vile, deteſtable and unnatural Treaſon, enterprized 
by the Earl of Gotorie and Laird of Reſtalrig, againſt 
his natural King, ſo good and ſo godly a Prince, 
who has ever been ſo gracious to his Subjects, and 
to this hail Iſland : proteſting, That if he had a 
thouſand Lives to render, and were able to ſuffer ten 
thouſand deaths, it is not ſufficient ſatisfaction and 
recompence for his ſo foul and horrible offence ; and 
that God had preſerved him from many great perils, 
when his life was in extreme danger, to bring him 
to this publick declaration of that deteſtable and 
horrible fact, in teſtiſying of the truth; as he ſaid 
publickly, in preſence of all the people, in theſe 
words following : To my own ſhame, the ſhame of 
the devil, and the glory of God; for ſatisfying 
the conſciences of all theſe, (if any be) that bas, or 
can make any doubt of the truth of this ſo clear a mat- 
ter. And heacknowledges, that his haunting with 


Keſtalrig, who was a man without Religion, and 


ſubject to many other vices ; and his thoughts of 
himſelf in thir matters, after the firſt ſight of 
Reſtalrig's letter written to Gowrie, and his continual 
bearing of company with Reftalrig and Laird Bour, 


who was irreligious, and without fear of God, 


brought him from one fin to another, and conſe- 
quently to this grievous crime, for the which, moſt 
juſtly, worthily and willingly, he is now to render 
his life. And he deſired all the people to beware 
of ill company; and namely of the company of 
thoſe who are void of Religion. And he deſired, 


that this his declaration might be inſerted in his 


proceſs: as alſo, he deſired the miniſters of God's 
word to publiſh this his declaration to their folks, 
from their pulpits ; and took every one of them 
who were preſent by the hand, with their promiſe to 
do the ſame : ſaying unto them, That this was the 
molt glorious day that ever his eyes did ſee; and 
with theſe words he proſtrates himſelf, and falls 
upon his knees, in preſence of the hail people, and 
made a very pithy prayer; ſas in Vol. I. p. 306.] 

And ſo he continued a good ſpace, in a mot fer- 
vent prayer, to the great admiration and rejoicing 
of all the people; and in a better form and man- 
ner, nor any of the beholders and hearers can be 
able to ſet dow: in writ, the ſame not being writ- 
ten in the preſent time, becauſe there was no place 


of writing upon the ſcaffold, in reſpect of the * | 
3 an 
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and multitude of people. 


And going up the lad- 
der, he deſired liberty to ſing the ſixth Pſalm, and 
requeſted the people to accompany him in ſinging 
thereof ; which being granted, and he being at the 
ladder-head, the ſame was kane up and ſung by 
himſelf, with a very loud and mighty voice, and 
was aſſiſted with. above the number of five hundred 
perſons, who, with tears, accompanied him in 
ſinging of that ſong. After the ending thereof, 
he repeated and ratified his former depoſition. And, 
with that, recommending his ſoul ro God, he was 
chrown over, and ſo ended his mortal life. In wit- 
neſs whereof, we Under-ſubſcribers, who, for the 
moſt part, were all of us upon the ſcaffold with 
him, and remained with him unto the time of his 
death; and others of us, in ſo convenient places 
near to the ſcaffold, that we did hear all that was 


ſpoken by him, have ſubſcribed thir preſents with. 


our hands. Sic ſubſcribitur, Glaſgow, B. Gallcwway, 


II. B. Brechin, Balfour of Burley, Holy-rood-hou/e, 


Fobu Preſton, Thomas Kegra, Peter Sharp, Mr. 
Patrick Galloway, John Hall, Walter Balcanquhal, 
Mr. Hewat, Mr. George Blyth, Charles Lumſden, 
Richard Tobie Baillie of Edinburgh, William Speir 
Baillic, James Ainſiy Baillie of Edinburgh, &c. 


What is contained in this ſpeech, being conſo- 
nant to his depoſition made before the Privy-Coun- 
cil, as alſo before the Inquelt ; here is added the 
depoſition, as emitted by him. | 


This Sprott, after divers examinations, being 
moved with remorſe of conſcience, for the long 
concealing of the foreknowledge of this treaſonable 
conſpiracy ; confeſſeth, declareth, and deponeth, 
with the peril of his own life, 


60 HAT he knew perfectly, that Robert 
5 Logan“, late of Reſtalrig, was privy, and 
* upon the foreknowledge of Gowrie's treaſonable 
« conſpiracy. And for the greater aſſurance of his 
„ knowledge, deponeth, that he knew that there 
% were divers letters interchanged betwixt them, 


«<«-anent the treaſonable purpoſe aforeſaid, in the 


« beginning of the month of July, 1600. Which 
« letters, James Bour, called Laird Bour, ſervitor 
to Reſtalrig, (who was employed mediator be- 


« twixt them, and privy to all that errand) had 


« in keeping, and ſhewed the ſame to Sprolt in 
« the place of Faſtcaſtle. 
And producing the Earl of Gowrie's letter to 
Reſtalrig; . b 
6 Which letter, written every word with Reſtal- 
«© rig's own hand, was ſubſcribed by him after his 
« accuſtomed manner, ResTALRrIG; and was ſent 


to the Earl of Gowrie by the ſaid James Bour. 


After whoſe return, within five days, with a new 
letter from Gowrie, he ſtaid all night with Re- 
« ſtalrig in Gun's green [a houſe of Reſtalrig's:] 
and R2ſtalrig toda to Lothian, the morn there- 
after, where he ſtaid five or ſix days. Then 


Great part of this evidence is in the Trial of George Sprote, vol. I. p. 392, Ge. tho'nor fo full. For the Earl of Cromertys int 


for High- Treaſon. 


ce after his returning, paſs'd to Faſtcaſtle, where 
<« he remained a certain ſhort ſpace. 


And further deponeth, that he ſaw and heard : 


<« Reſtalrig read the laſt letter, which Bour brought 
&* back to him from Gowrie, and their conference 
« thereanent. And heard Bour ſay, Sir, if you 
<< think to make any commodity by this dealing, 
lay your hand to your heart. And Reſtalrig an- 
„ ſwered, that he would do as he thought beſt. 
« And farther ſaid to Baur, howbeit he ſhould ſell 
all his own land that he had in the world, he 
« would paſs through with the Earl of Gowrie ; 
for that matter would give him greater content- 
ment nor if he had the whole Kingdom: and 
rather or he ſhould falſify his promiſe, and recall 
{© his vow that he had vowed to the Earl of Gotorie, 
he ſhould ſpend. all that he had in the world, 
and hazard his life with his Lordſhip. To whom 
Hur anſwered, You may do as you pleaſe, Sir; 
© bur it is not my counſel that ye ſnould be fo 
« ſudden in that other matter. But for the con- 
dition of Diritoun, I would like very well of it. 
« To whom Reſtalrig anſwered, Content yourſelf, 
I am at my wit's end. | 
And farther Sproit deponeth, That he entred 
«© himſelf thereafter in conference with Bour, and 
«© demanded what was done betwixt the Laird and 
«© the Earl of Gowrie. And Baur anſwered, that 
he believed that the Laird ſhould get Dirltoun 
< without either gold or ſilver, but feared that it 
* ſhould be as dear unto him. And Sprott enqui- 
ring how that could be; Bour ſaid, They had 
another Pye in hand nor the ſelling of any land: 
but prayed Sprett, for God's fake, that he would 
let be, and not trouble himſelf with the Laird's 
e buſineſs ; for he feared, within few days, the 
Laird would either be landleſs or lifeleſs “ 


And the ſaid George Sprott being demanded, If 
this his Depoſition was true, as he would anſwer upon 
the ſalvation and condemnation of his foul: and if he 
would go to death with it, ſeeing he knoweth the 
time and hour of his death to approach very near? 
deponeth for anſwer, 4+ That he hath not a deſire 
to live, and that he knows the time to be ſhort; 


«© having care of no earthly. thing, but only for 


clearing of his conſcience in the truth of all theſe 
things, to his own ſhame before the world, and 
to the honour of God, and ſafety of his ownſoul : 
« That all the former points and | circumſtances 
contained in this his Depoſition, with the Depo- 
« ſition made by him the 5th day of July laſt, and 


the whole remanent Depoſitions made by him ſen 


e that day, are true; which he will take on his 
<« conſcience, and as he hopeth to be ſaved of God, 
« and that he would ſeal the ſame with his blood.“ 


And farther, being demanded; where this above 
written letter, written by Reſtalrig to the Earl of 
Gowrie, which was returned again by James Baur, 
is now ; deponeth, . That he abſtracted it quiet. 

| ef © from 


his account of the Conſpiracies of the Earl of Gowrie, (from whence this is taken) ſays p. 126. Mr. Crawford did bring a pam- 


phlet printed at London, anno 1609. 


publiſhed by Dr. George Abbot, then Archbiſhop of Canterbury," who being providential in 


Scotland in the year 1608, the Doctor's curioſity brought him in amongſt the multitude of hearers of that Trial (of G. Sprort) 


whereby he was ſo convinced of the truth of Gowrie's Treaſons, and of the malice of the King's Calumniators, as moved the good 
Doctor to intreat for an extract and account of the whole Proceſs, atteſted by Sir William Hart, Lord Juſtice of Scotland at that 


time, which the Doctor brought with him to England, and cauſed it to be printed, with a long preface, (from which the Trial of 
G. Sprott, vol. I. is taken.) But that paper, printed at London, being drawn out as a memorial for Dr. Abs own uſe, and nor 
as à full abſtract of what is recorded, which I now publiſh trom the original Depolitions, Letters, and other Writs, lying in Record. 


Vo I. VII. 


M 2 | N 


* 


q 4 | | * from Boar, in looking over and reading Bour's 
& letters, which he had in keeping of Reſtalrig's ; 


« cheft among his writings, when he was taken 
« and brought away, and that it is cloſed and 
c folded within a piece of paper.“ 


This foreſaid Depoſition was made by him the 
roth of Auguſt, 1608. written by James Primroſe, 
Clerk of his Majeſty's Privy-Council ; and ſubſcri- 
5 bed with the ſaid George Sproit's own hand; in the 
tl preſence of, The Earl of Dunbar, the Earl of 
Wl. | Lothian, the Biſhop of Roſs, the Lord Scoon, the 
Lord Holy-rood- houſe, the Lord Blantyre, Sir Wil- 
liam Hart, his Majeſty's Juſtice ; Mr. Jobn Hall, 
Mr. Patrick Galloway, Mr. Peter Hewart, Miniſters 
ll . of the Kirks of Edinburgh. 

i Subſcribed with all their hands. 


And alſo, the eleventh day of the foreſaid month 


FE and year, the ſaid George Sprott being examined, 
3 in the preſence of a number of the Council and 
13 Miniſters aforeſaid; and it being declared to him, 
ifs T hat the time of his death now very near approached, 


is and that therefore they defired him to clear his 
* conſcience with an upright declaration of the truth; 
and that he would not abuſe the holy name of God, 
to make him, as it were, a witneſs to untruths: 
„ And ſpecially, being deſired, that he would not 
| 1 dead or quick, by making or forging lyes and un- 
truths againſt them : | 
„ Deponeth, That he acknowledgeth his grie- 
% vous offences to God, (who hath made him a 
« reaſonable creature) in abuſing his holy name 
« with many untruths, ſen the beginning of this 
«© proceſs: 25 now being refolved to die, and at- 
< tending the hour and time when it ſhall pleaſe 
« God to call him, he deponeth with many atteſta- 
«< tions, and as he wiſheth to be participant of the 
« kingdom of heaven, where he may be countable 
«« and anfwerable upon the falvation and condem- 
« nation of his ſoul, for all his doings and ſpeeches 
in this earth, that all that he hath deponed ſen 
the fifth day of July laſt, in all his ſeveral depo- 
* ſitions, were true in every point and circumſtance 
« of the fame 3 and that there is no untruth in any 
% point thereof.“ e 
And having deſired Mr. Patrick Galloway to 
make a prayer, whereby he might be comforted 
now in his trouble; which was done: 
The ſaid Deponer with many tears after the 
«- prayer, affirmed this his Depoſition to be true; 
and for the confirmation thereof, declared, that 
he would ſeal the fame with his blood.” 


I had almoſt forgotten that, which in this action 
of his death was ange. and in a manner marvel- 
lous. For being urged by the Miniſters and 
other of good Rank upon the feaffold, that now at 


(touching the matter for which he ſuffered) on the 
peril of his own ſalvation or condemnation of his 
ſoul: he for the greater aſſurance of that his con- 
ſtant and true Depoſition, promiſed (by the afſi- 
| Nance of God) to give them an open and evident 
token before the yielding of his ſpirit. Which he 
accompliſhed thereafter : for before his laſt breath, 
when he had hung a pretty ſpace; he liſt up his 
hands a good height, and clapped them together 
aloud, three ſeveral times, to the great wonder and 


II. Zhe Trial of Robert Logan, 


"tial | © and that he left the above-written letter in his. 


take upon him the innocent blood of any perſon 


his end he ſhould declare nothing but the truth 


_ Jac] 


admiration of all the beholders. And very ſoon 
thereafter he yielded his ſpirit. 


As in the account of Goterie's and his brother's 
proceſs, I did not inſert the Libel and Summons, 
nor Executions, verbatim, as being very tedious 
and uſeleſs to Readers; on the ſame motives I do 
ſo here, bur I inſert the Doom and Sentence ver- 
batim : The Libel, Summons and Autographons of 
theſe and others being at full in the publick Records, 
and patent to all enquirers. | 


Tune, 1609, 

O bill Summons, with the Executions and 
Indorſations thereof reſpective fore/aids, being 

this inſtant day read in preſence of his Majeſty's Com- 
milſioner and Eſtates of Parliament, firſt in Latin, 
and thereafter in Scots; The ſaid Robert Logan 
being oft times called of new, at the Tolbooth-window 
of the ſaid Court of Edinburgh, to have compeared 
and anſwered io the ſaid Summons of Treaſon, and 
Reaſons and Cauſes therein contained: And he not 
compearing to have defended in the ſaid matter ; and 
to have anſwered to the ſaid Summons, The ſaid Sir 
Thomas Hamilton of Bynnie Knight, Advocate 1 
our Sovereign Lord, deſired the ſaid Eſtates Decla- 
ration, if the Reaſons of the ſaid Summons were Re- 
levant : the whilk Eſtates found the ſaid Summons and 
Reaſons and Cauſes therein contained revelant. There- 
fore the ſaid Advocate, of new for proving of the fore- 
ſaid Summons of Treaſon raiſed againſt the ſaid Robert 
Logan, bearing and containing as is above-written ; 
repeated all the foreſaid miſjive Bills and the [aids 
Depoſitions of the ſaid Witneſſes examined before the 
the ſaid Lords of Articles and Lords of Secret Coun- 
cil reſpeftive ; and alſo George Sprott's Depo/ition, 
Convittion and Confeſſion, in Fudgment ; and at his 
Execution to the death, for the ſaid cauſe of Treaſon ; 
with the hail other Writs and Probations produced and 
rep-ated by bim of before; for proving of the foreſaid 
Summons of Treaſon, and Reaſons therein contained ; 
and deſired the faids Eftates of Parliament yet, as of 
before, io adviſe the Probations foreſaids, led and di. 
duced in the ſaid matter; and to pronounce their Sen- 
tenee of Parliament thereuntil, according to the ſaid 


Probations and their Conſciences: And thereafter, le 


hail Depoſitions of the Witneſſes, miſive Bills, and 
hail Writs and Probations, being read, ſeen and con- 
ſidered, by the foreſaids hail Eſtates of Parliament; 
and they therewith being ripely adviſed, T. vs Lord 
Commiſhoner and Eſtates of Parliament finds, decerns 
and declares, That the foreſaid umgubil Robert Logan 
of Reſtalrig, committed and did in bis life-time, open 
and maniſeft Treaſon, in all the Points, Articles and 
Manner, contained in the ſaid Summons and there- 
fore, it was given for Doom by the mouth of David 
Lyndſay, Dempſter of Parliament, in manner and 
form as follows. 


TH J8 Court of Parliament ſhows for Law, That 
the ſaid umquhil Robert Logan of Reftalrig, in 
bis life-time, committed the foreſaid crime of Treaſon 
and Leſe Majeſty ; and that be was Art and Part 
guilty and partaker thereof, againſt our Sovereign 
Lord and Authority Royal; and that the foreſaids 
cruel, wicked and treaſonable crimes, were interpriſed, 
by his cauſing, perſuaſion, counſel and help, Likeas, 
the ſaid umqubil Robert Logan of Reſtalrig, trea- 
ſonably counſelled the foreſaid crime of Leſe Majeſty 10 
his death, and in his death, in all manner, at length 


contained in the ſaid Summons : and therefore, depones 
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1d declares, the Name, Memory and Dignity of the 
ſaid umgqubil Robert Logan of Reſtalrig, 10 be ex. 
tin and aboliſhed, and his Arms cancelled, river and 
delete furth of the books of Arms, and Nobility; ja that 
bis Poſterity ſhall be excluded, and be unbabile to poſſeſs 
or enjoy any Offices, Honours, Dignities, Lands, Te- 
nements, Rooms, Rents, Poſſeſſions or Goods, moveable 
or unmoveable, Rights and others whatſomever, within 
the Kingdom, in all time coming 3 and that all the ſaids 
Goods, Lands, Rooms, Tenements and other Goods, 
moveable and unmoveable, Rights and others what- 


ſomever pertaining lo the ſaid umquhil Robert Logan 
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of Reſtalrig; or which might otherways bave per- 
tained to him, at any time, ſince his conſpiring of the 
ſaid treaſonable Crimes, to be eſcheat and fore-faulted 
to our Sovereign Lord; to appertain and remain per- 
petually with his Majeſty in property. And this Igive 
for Doom. 


Note, Here, as in Gowrie's Proceſs, that the 
citing of dead Perſons is among the legal Forms, 


preſcribed both by our Laws, and Laws of ſeveral 


other Nations, 


XII. The Trial of the Lord BALMERIN Or H, at 
St. Andrews, the Toth of March, 1609, for High- 


Treaſon, 7 Fac. I. 


[The Lord Balmerino was a profeſſed Proteſtant : But, upon what motive is not known, he 
often preſſed the King to write a Letter of compliment to the Pope, which, it ſeems, his 


Majeſty had as often refuſed to do. 


Hereupon, as the thing is related, Balmerino writ the 


Letter, and bringing the King ſeveral diſpatches at a time when his Majeſty was in haſte to 
be gone a hunting, thruſt it in among the reſt; and the King, through inadvertency, in 


that hurry, FS it. 


The Letter thus ſigned, was ſent away, and no more heard of it 


till ſome years after, Cardinal Bellarmine mentioning of it to the King's diſadvantage, 


his Majeſty was obliged to take notice of, 


=\ HE Lords being ſet, the Lord Bal- 
$2 merinoth was ſent for; and being come, 
the Lord-Advocate told him, There 
was a Warrant come from his Majeſty 
for his Trial, and therefore deſired to 
know, whom he had entertained to ſpeak for him. 
He anſwered, He had great neceſſity to ſpeak, 
the Cauſe being ſuch as concerned his Life and E- 
ſtate z but he had greater neceſſity to hold his peace, 
by reaſon of his Offence, which was ſuch as it ad- 
mitted no excuſe : and my grief for it ſo great, as 


it will not ſuffer me to extenuate my Crime: and 


therefore I will neither make any friend intereſted in 
that, whereunto my ſelf fell without the advice of 
any; nor will I deſire a Lawyer to make that ſeem 
lets, which I would have all the world know to be 
ſuch as it is. 

| Herein are two points in which I would have all 
men ſatisfied concerning his Majeſty : Firſt, for his 
Majeſty's innocency in the writing of the letter ; 
for I proteſt I could never draw him to hear with 
patience my motion, But he did utterly and abſo- 
lutely refuſe to take that courſe againſt conſcience, 
which would neither ſatisfy me, who in a politick 
natural courſe had conceited it might be behoveful 
for his Majeſty ; and fo applied myſelf to thar 
crooked device, which hath worthily brought me 
to this eſtate wherein I now ſtand. 


and to queſtion the Secretary about it.) 


The ſecond thing concerning his Majeſty, is this, 
That whereas ſome in malice to his Majeſty, or 
my Friends in commiſeration of my eftate, may 
think and report it too rigorous and cruel a courſe, 
which is held againſt me in a matter of this moment, 
the ſuggeſting of a letter of recommendation, to 
proceed againſt my life and eſtate z I would have 
ſuch know, that his Majeſty's clemency is many 
ways teſtified unto the world in caſes that have 
feemed more nearly to concern him; and therefore 
men ſhould not judge of his Majeſty's diſpoſition 
to mercy by this action: but rather caſt their eyes 
upon my unhappineſs, who have offended in ſuch a 
point as his Majeſty can extend no favour to me 
without the damage of his own honour, which being 
dearer to him than his life, it muſt needs be more 
tendered than twenty thouſand ſuch lives as mine. 
And therefore I defire not to be ſpared at ſo dear a 


rate as the impeachment of his Majeſty's honour, 


There are likewiſe two things concerning myſelf, 
which I defire all men to underſtand. Firſt, That 
I had no aim at the alteration of Religion, or to 
bring in a Toleration, or what you will term it, b 
the Ong of that letter: but merely a politic 
courſe, as I have faid, which, as a natural man, I 
conceited might further his Majefty's Right. And 
this I proteſt to be true, as I ſhall anſwer God in 

the 


Copied from a MS. in the Bodleian Library, Rotula in Archivs A. 3033. 44. 9. And tho? ſhort, is a more perfect Copy than 


that in the Cotton Library, Julius, F. 6. N. 34. 


the Day of Judgment, when the ſecrets of all hearts 
ſhall be diſcloſed. 

Next, I would have no man think that it was 
gain, or any private advantage that drew me to 
that. For I protelt I never received or expected 
the leaſt reward from any Prince in the world, ſave 
from the King my Maſter. And this, as I ſhall 
anſwer the great God in heaven. | 


This ſaid, the Jury was called, and in their hear- 
ing was read the Indictment, which aggravated his 
crime by his Majeſty's favours to him, which had 
deſerved more regard; by his Majeſty's refuſal; 
by the dangers which did follow, or might have 


done; imputing all the Treaſons which have been 


a-foot ſince, to be fruits of that letter; and laſtly, 
charging him with having intelligence with foreign 
eſtates, and enemies of the Goſpel, for the ſubver- 
ſion of the ſtate of Religion. | 

To all theſe he reply*d not one word. 


Then was read his confeſſion taken in Frankland, 
the effect of that which he made in London, Then 


was read the ſpeech he uttered before the Council 


at HYhitehall, containing his ſorrow, his ſins, the 
favours he had received, his unworthineſs of them, 
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his deſire to give his Majeſty ſatisfaction for his 
offence to the laſt drop of his blood. Laſt, was 
read a Letter from his Majeſty to the Lord-Advo- 
cate, ſhewing his Majeſty's refuſal to liſten to the 
Lord- Preſident's motion, and ſetting down ſome 
circumſtances which paſſed betwixt his Majeſty and 
the Lord-Preſident at the time of the refuſal, againſt 
all which the Preſident ſaid nothing. 

So the Jury going together, after a time re- 
turned, and found him guilty of all the parts of the 
Indictment, 

Then the Lords conferring upon the Bench; my 
Lord Juſtice ſignified, That they were not to pro- 
ceed further till they knew more of the King's 
pleaſure. And ſo adviſing the Lord-Prefident to 
fit himſelf for God ; and giving the Jury thanks 
for their pains and care they had of his Majeſty's 
Honour; the Court roſe, 


* He was by order from Court detained a Pri. 


ſoner for ſome time; and afterwards made a 


„ fort of Priſoner at large: till at laſt, in conſi- 
deration of his ſubmiſſive behaviour, and the 
„ ſufferings he had undergone ; the King was 
*« pleaſed to pardon him, and to reſtore his blood 
« andeſtate,” *] 


* His Son was tried for a Libel in the following Reign. See vol. I. p. 407. 
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XIII. The Arraignment and Confeſſion of the Lord 
SAN UI RE, (who being a Baron of Scotland, was arraigned by the Name 
of Robert Creighton Eſq;) at the King's-Bench Bar, in Weſfminſter-Hail, on 
Saturday the 27th day of June 1612. 10 Jacobi Regis, for procuring the 
Murder of John Turner a Maſter of Defence, whom he caus'd to be ſhot 


with a Piſtol by one Carliel a Scotiſb 


in playing at Rapier and Dagger *. 


LL things according to the uſual Form 
8 5 being prepared, and the Priſoner brought 
» EA \ £0 the Bar, his Indictment was read. 


1 2 


Cepia Indifamenti Roberti Creighton Armig”. 


Midd.. T U R- præſentant pro Dom' Rege ſuper 


ſacr'm ſuum qd' cum Rob' Carliel nu- 


per de Lond' Yeoman, & Jacob* Irweng nuper de 


Lond' præd' Yeoman, Deum pre oculis ſuis non 


habentes, ſed inſtigatione diabolica ſeduct', unde- 


cimo die Maii anno regni Domini noſtri Jacobi, 
Dei grat' Angl', Franc', & Hiberniz Regis, fidei 
defenſor? &c. decimo, & Scotiæ xlv. apud Lon- 
don, videl't, in parochia Sancti Dunſtani in occi- 


dent', in warda de Farringdon extra London præd', 


&c. vi & armis, &c. felonice ac ex maliciis ſuis 
præcogitat', in & ſuper quendam Johan” Turner 
adtunc & ibidem in pace Dei & dicti Domini Regis 
exiſten', inſultum & affraiam fecer', & præd' Ro- 
bertus Carliel quoddam tormentum, Anglice vo- 


* From an autkentick MS, lent the Editor. 


man, tor thruſting out one of his Eyes 


car a Piſtol, valor? quinque ſolidorum adtunc & 
ibid? onerat* cum pulvere bombardico, & glandine 
plumbea, Anglice, charged with Gun-powder and 
one Leaden Bullet, quod quidem torment? idem Ro- 
bertus Carliel in manu ſua dextra adtunc & ibid 
habuir & tenuit in & ſuper præfat' Johan? Turner ad- 
tunc & ibid' felonice, voluntarie, & ex malicia ſua 
præcogitat', ſagittavit, & enoneravit, Anglice, did 
ſhoot off and diſcharge, & præd' Ro. Carliel cum glan- 
dine plumbea præd', torment” præd', adtunc & ibid? 
emiſſ. præfatum John* Turner in & ſuper ſiniſtram 
partem peCctor* ipſius Joh'n Turner prope ſiniſtram 
mamillam ipſius Joh* Turner adtunc & ibid' felo- 
nice percuſſit, dans eidem Jo. Turner adtunc & ibꝰ 
cum glandine plumbea præd' e torment' præd' ad- 
tunc & 1b'm emiſſ. in & ſuper pred? ſiniſtram par- 
tem pector ipſius* Jo. Turner unam plagam mortal” 
latitudꝰ dimid' unius pollicꝰ & profunditat* quinq; 
pollic? de qua quid? plaga mortali præd' J. Turner 
apud Lond' pred”, in paroch' & ward' præd', in- 
ſtant? obiit: Et præd' Jac, Irweng, felonice, & ex 

5 | malicia 


1612. 


malicia ſua præcogitat', adtunc & ib'm fuit præ- 


xilians, aſſiſtens, abbettans, confortans, & 
. præfat' Robert” Carliel ad felon* & 
murdr* præd' in form' pred? felonice faciend? & per- 
petrand' : Et fic prædict Robert Carliel & Jacobus 
Irweng præfat Johan' Turner apud Lond” pred”, 
in paroch* & ward' præd', modo & forma pred - 
felon?, voluntar*, ac ex maliciis ſuis præcogit' inter- 
fecerunt & murdraverunt, contra pacem dicti Dom' 
Reg' nunc, coron? & dignitat? ſuas: Quidam Ro- 
bert? Creighton nuper de paroch* Sanctæ Margaret' 
in Weſtm? in com? MiddP armig*, Deum pre o- 
culis ſuis non habens, ſed inſtigatione diabolica ſe- 
duct' ante felon? & murdr* præd', per præfat' Rob. 
Carliel & Jacob. Irweng modo & forma pred? fact 
& perpetrat', ſciPr, decimo die Maii, an' regni 
dicti Domini noſtri Jacobi, Dei grat' Angl', Franc“, 
& Hibern', Regis decimo, & Scotiæ xlv. præd 
Robert? Carliel apud prædict' parochꝰ Sante Mar- 
garet' in Weſtm' præd', in com? MiddP præd', ad 
felon* & murdr* præd', modo & forma pred? faci- 
end? & perpetrand', malicioſ. felonic', voluntar', & 
ex malicia ſua præ· cogitata, incitavit, movit, ab- 
bettavit, conſuluit, & procuravit, contr* pacem 
dicti Domini Regis nunc, coron* & dignitat' ſuas, 
&c. 


He then was demanded by the Clerk of the 
Crown, whether he were guilty of procuring the 
Murder of John Turner, or not guilty; he made 
anſwer to this effect. 


My LORDS, . 

That which at my Arraignment the other day I 
pleaded to the contrary, was not that I could be fo 
unworthy to deny any ſyllable of that I had for- 
merly profeſſed before ſo honourable perſonages, nor 
out of any deſire that the leaſt thing might be con- 
ceal'd, which might ſerve for evidence to convince 
me of this foul fact, whereof I now ſtand accus'd 
and indicted, and whereof I formerly have, and now 
do moſt willingly and penitently confeſs myſelf to 
be guilty 3 my purpoſe then was only to gain time 
for the diſpoſing of ſome temporal affairs, and for 
the better preparing of my Soul for her departure 
from this Body 3 for that I-ſhould long live, I nei- 
ther expect, nor much deſire, And now, my Lords, 
if that it may ſtand with the courſe of the laws of 
the land (whereof Iam altogether ignorant) Iwill eaſe 
this Jury, the King's Council, and your Lordſhips, 
and will confeſs myſelf guilty of this fact in the 
ſame manner as it is laid in the Indictment. 

Or if that may not be permitted by law, yet ſhall 
I give ſuch ery bee againſt myſelf, as I ſhall not 
leave it needful in any point to be aggravated; on- 
ly in ſome circumſtances I will endeavour, if not to 
extenuate the fact, yet at leaſt to move your Lord- 
ſhips and this worthy Audience to pity my caſe, 
wherein I know I can ſay nothing of ſubſtance, that 
can help in a legal courſe of proceeding ; ſo I much 
fear that thoſe circumſtances I would deliver, I 
ſhall not be able at full to expreſs my own thoughts, 
both by reaſon of my own imperfections, and alſo 
for that I lack the perfect uſe of the 'phraſe of this 
Country, But for that point, in ſuch paſſages as I 
ſhall not be underſtood. in, I will humbly intreat 
your Lordſhips in your Wiſdom, and this Audi- 
ence in their Chartity to conceive, that my mean- 
Ing 1s, to makea full and true relation of all the 
paſſages of this buſineſs, 


for the Murder of John Turner. 
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The firſt motive of this fatal accident was (as it is 
well known) that Turner playing with me at foils, 
now about ſeven years paſt at my Lord Norris 
houſe in Oxfordſhire, put out one of my eyes, and 
that (as my Soul and Conſcience was over-perſua- 
ded) willingly and of ſer purpoſe. At the taking up 
of the foils, I proteſted unto him, I play'd but as 
a Scholar, and not as one that would contend with 
a Maſter in his own profeſſion, and thereupon re- 
queited him, That he would play as with a Scholar ; 
the order whereof, tho? it be unknown to your 
Lordſhips, yet to divers honourable perſonages that 
are preſent it is known to be, to ſhare the Face. 
After this loſs of mine eye, and with it the great ha- 
zard of the loſs of life, I muſt confeſs I ever kept a 
grudge of my Soul againſt him, but had no pur- 
poſe to take ſo high a revenge; yet in the courle of 
my revenge, I conſidered not my wrongs upon 
terms of Chriſtianity, for then I ſhould have ſought 
for other ſatisfaction, but being trained up in the 
Courts of Princes and in Arms, I ſtood upon the 
terms of Honour, and thence befel this Act of 
Diſhonour ; whereby I have offended, | 
God. 

. My Prince. 

My Native Country ; and 

This Country. 

. The Party murder'd. 

His Wife; and 

. Poſterity. 

. Carliel, now executed ; and laſtly, 
. My own Soul. 

And am now to die for mine offence. 


© mw OM + WH = 


1. Firſt towards God ; I hope that my earneſt 
prayer and ſupplications unto him, have (now at 
laſt) obtain'd his grace and pardon for this my hor- 
rible ſin, for at my return from this place, the people 
(of whom I expected icorn and diſgrace) did by their 
pity and clemency move that in me, which the pride of 
mine own heart would not till then ſuffer me to ſee ; 
then I became to haye a ſenſe and feeling of the foul- 
neſs of my offence, which formerly I could not 
perſuade myſelf was any more than a juſt revenge 


for ſo foul a wrong: and ſince that time ſuch inward 


comfort and conſolation have I felt in my ſoul, that 
I doubt not, but that my hearty contrition and true 
repentance is accepted before God, and that he of 
his mercy hath pardon'd mine offence. 

2. For my offence unto the King's Majeſty ; if I 
had more than my life to make ſatisfaction ynto 
him, I would think myſelf happy : and this favour 
I requeſt of your Lordſhips, that the King may be 
truly informed of the ſincerity of my confeſſion, 
and of my hearty repentance, and if it pleaſe him not 
of his favour and clemency to pardon me this of- 
fence, yet I humbly deſire, That I may die in his 
grace and favour. 

3. For mine own Country, let me intreat you 
that this my ſingular offence may not be laid as an 
aſperſion or blemiſh unto my Country; but that 
myſelf alone may bear the ſhame of it, and my 
Body the puniſhment. 

4. Of this Country, becauſe I do deſerve no favour, 
I defire that of Chriſtianity, you would be pleas'd 
to pity me as a repentant and ſorrowful man. | 

5, For the party murder*d, my blood muſt fa- 
tisfy the law, to which I ſhall add ſuch true repen- 
tance and hearty ſorrowfulneſs, as I hope, by Chriſt's 
mercy, will make ſatisfaction for my offence. 
| 6, 7. For 
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6, 7. For his Wife and Poſterity, ſome relief I 
have given already, and more, God willing, I will 


add unto it. f 
8. For Carliel, his too much affection to me, 


made him too forward an executioner of my will 


and wicked purpoſe; but I hope by his repentance, 


he is pardoned his offences to God: in him I muſt 


confels my ſin is doubled, and I pray God to par- 
don it me; for the manner of the murder, I neither 


commanded, nor gave allowance to piſtol him. But 


I confeſs, that at the requeſt of Carliel and Graye, I 
gave either of them a piſtol to bring themſelves off, 
after they ſhould kill him. For him who is now ſuſ- 
pected, [ proteſt before God and all this company, 
I never knew him, nor ſpake with him, nor dealt 
either directly or indirectly with him in all my life. 
9. Laſtly tor myſelf, I commit my Body to the 
King, and my Soul to God, 
But my Lords, beſides mine own offence, which 
in its own nature needs no aggravation, divers ſcan- 
dalous reports are given out, which blemiſh my re- 


putation, which is more dear to me than my life. 


Firſt, That I made ſhew of reconciliation with 
Turner, the which I proteſt is utterly untrue ; for 
what I have formerly ſaid, I do again aſſure your 

ood Lordſhips, That ever after my hurt received, 
oth a grudge in my Soul againſt him, and never 
made the leaſt pretence of reconciliation with him; 


pet this, my Lords, I will ſay, that if he would have 


confeſſed and ſworn he did it not of purpoſe,and with- 
al wou'd have forſworn arms, I wou'd have pardo- 
ned him : for, my Lords, I conſidered that it muſt be 
done either of ſet purpoſe or ignorantly ; if the firſt, 
J had no occaſion to pardon him; if the laſt, that 
is no excuſe in a maſter : and therefore for revenge 
of ſuch a wrong, I thought him unworthy to bear 
arms. 

The ſecond obloquy is, That to defer the re- 
venge ſo long, argues an inveterate malice, and 
an ill diſpoſition. For the deferring of my revenge, 
I anſwer, that at the receiving the hurt, I was ſo a- 
ſtoniſh'd, that I thought I had been ſlain ; and by 
the opinion of my Phyſicians from Oxford and other 
places, my life was then in much danger for many 
days after; yet after ſome months recovering my 
ſtrength, and getting ſome eaſe in mine eye, I went 
immediately over into France, and there continu'd 
two years, hoping of the recovery of mine eye again, 
At the King of Deamark's coming hither ; I came 
out of France, and then hearing at Greenwich, that 
Turner play'd there before the two Kings; I muſt 
confeſs that after thoſe prizes done, I ſought for him 
up and down : and if I had met him in any place of 
the Court, I was then reſolved to have run him 
through ; though I muſt confeſs the place had made 


my offence far greater. But miſſing him there that 


day, the next day I went after him to London, and 
there ſought after him for two days, but could not 
meet with him; the firſt news then I heard of him 
was, that he was gone into the Country unto the 
Lord Norris's, and ſo for that time I was prevented 
of my purpoſe. Before his return I went into Scot- 
land; and after my return again, I laid about for 
him, ever intending all this while, to have acted it 
myſelf. But ſeeing the difficulty of it, both for that 
I was well known about the White-fryers where he 


"dwelt and kept ſchool, and yet did not myſelf know 


Turner, but carried others with me for my direction, 
I afterward agreed with two of my Countrymen, 
who undertook the acting of this tragedy ; but no- 
thing enſued upon it, and therefore I deſire I may 


conceal their names. After this my occaſions call'd 
me over into France and other parts, ſo that my re- 


ſidence in this Country was very little, till now ar 


laſt I dealt with this unfortunate Carliel, who tool: 
unto him one Graye for his partner, and brought 
him unto me; and thoſe two I directed to take 4 
lodging in the Fryers, the better to diſcover how 
myſelf might come to revenge myſelf on the perſon 
of Turner, But after ſome delay they told me, | 
could with no conveniency come myſelf to do it; 
but they ſaid, they would undertake it: to which ! 
aſſented, but preſcribed neither time nor manner 
how they could effect it. After this, Graye fell quite 
off, and went to the Ships tor Denmark, which Car- 
liel came and told me, and withal that Turner was 
then gone out of iown ; but ſince Graye had deceiv'd 
him, he would hive no-body but himſelf, and 
would aſſuredly kill him at his return, tho* it were 
with the loſs of his own life, But I being long de- 
lay'd by two others whom formerly I ſpake of, and 
now allo by theſe two, and ſeeing Graye gone, I 
thought that Carliel had ſpoken this but to give me 
content, and the more to infinuate himſelf into my 
favour, ſo that I left him without any further di- 
rection, or much regard to his ſpeech; and never 
heard more of him till I heard that Turner was lain, 
the time whereof, and the manner, I proteſt before 
God and his Angels I was altogether ignorant of; for 
had I expected it to have been done, I would nor 
have ſtay'd myſelf here at the laſt caſt, for before 
that time I could with eaſe have gone over into 
France, for I had a licence to travel, and for tranſ- 
porting ſome horſes. | 
Another aſperſion is laid on me, that this was 
God's juſt judgment, for that I was an ill-natured 


fellow, ever revengeful and delighted in blood. To 


the firſt, I confeſs I was never willing to put up a 
wrong, where upon terms of honour I might right 
myſelf, nor never willing to pardon where J had a 
power to revenge. To the ſecond I ſay, that I was never 
guilty of blood till now, yet I have had occaſion to 
draw my ſword both in the field, and upon ſudden vio- 
lences, and have both given and receiv'd hurts, and 
yet was never guilty of blood unto death till now 
only I muſt confeſs that upon commiſſion from the 
King to ſuppreſs wrongs done me in my own Coun- 
try, I put divers of the Johnſons to death; but for 
that, I hope I ſhall need neither to ask God nor man 
forgiveneſs. 

Laſtly, The objection that ſince my Impriſon- 
ment I have attempted by the means of my Coun- 
trymen to break priſon and eſcape, a courſe which 
I proteſt upon my ſalvation was never moved unto 
to me by any, nor did Jever lodge ſuch a thought 
in my breaſt, and for the further confirmation of 
that, I refer myſelf unto the Marſhal; and his Of- 
ficers, who in the Priſon have ſeen and beſt know 
my deportment during my impriſonment. 

Thus, my Lords, have I troubled you with a tedi- 
ous diſcourſe, whereof I know no circumſtance can 
in any point of law do me any good, nor would J 
be thought all this while to plead for my life; my 
deſires only are, that my life might ſatisfy for mine 
offence, and that my reputation might not be left 
defamed, | | 

Laſtly, My Lords, and the reſt of the honourable 


and worſhipful Preſence, I deſire in Charity, that you 


will conſider theſe few circumſtances to move you to 


pity. 
Firſt, The indignity I received from ſo mean a 
man, 
Secondly, 


{8 


it illi have 
diy, That it was done willingly, for I 
Wag he bragg'd of by _ it was done. 
rdly, The perpetual loſs of mine eye. | | 
gr: The want of law to give ſatisfaction for 


ſuch a loſs. 


| The continual blemiſh I receiv*d thereby. 
200% Unto this, I add my voluntary and 3 
confeſſion. Let me now add, my laſt requeſt to 
your Lordſhips, that the King may be truly . 
form'd of theſe things. Contrition, confeſſion, an 


| farisfaRtion are the means to obtain pardon from God 


our ſins; and theſe many times do move the 
— of Princes, which if his Highneſs ſhall extend 
ro me,. I ſhall deſire my life may be ſpent to do 


him ſervice ; or if not, I ſhall moſt willingly ſub- 


mit myſelf to his Majeſty's good pleaſure, and yield 
to die. 


The Lord Sanguire having ended his ſpeech, Sir 
Francis Bacon ſpake as followeth. 


In the caſe of life and death, the Jury's part 
is in effect diſcharged ; for after a frank and formal 
confeſſion, their labour is at an end: fo that what 
hath been ſaid by Mr. Attorney-General, and ſhall 
be by myſelf, is rather convenient than neceſſary, 

My Lord Sanquire, your fault is great; it can- 
not be extenuated, and it needs not be aggravated; 
and (if ir needed) you have made fo full an anatomy 
of it out of your own feeling, as it cannot be 
match'd by myſelf, or any man elſe out of a 


conceit. 


This chriſtian and penitent courſe of yours, draws 
me thus far, that I agree, that even in extream 
evils there are degrees : ſo this inſtance of your of- 
fence 1s not of the higheſt ſtrain; for if you had 
ſought to take away a man's life for his Vineyard 
as Ahab did, or for Envy as Cain did, or to poſſeſs 
his Bed as David did, ſurely this offence had been 
more odious. Your temptation was revenge, which 
the more natural it 1s to man, the more have laws 
both divine and human, ſought to repreſs it: ( nibi 
vinditta.) But in one thing you and I ſhall never a- 
gree, that generous ſpirits (you ſay) are hard to for- 
give; no, contrariwiſe, generous and magnanimous 
ſpirits are readieſt to forgive; and it is a weakneſs 
and impotency of mind to be unable to forgive. 

But to the purpoſe ; howſocver murder may a- 
rife upon ſeveral motives leſs or more odious, yet 
the law both of God and Man involves them in one 
degree; and therefore you may read that in Joab's 
caſe, which was a murder upon revenge, and 
match'd with your caſe; he for a dear brother, and 
you for a dear part of your own blood ; yet there 
was a ſevere charge given, it Mall not paſs unpu- 
niſbed. | 

And certainly the circumſtance of time is heavy 
unto you; it is now five years ſince this unfortunate 
man Turner, be it upon accident or deſpight, gave 
the provocation, which was the ſeed of your malice. 
All paſſions are aſſuaged with time; love, hatred, 
grief, Sc. all fire burns out with time, if no fewel 
be put to it: for you to have been in the gall of bit- 
terneſs ſo long, and to have been in a reſtleſs caſe of 
his blood, is a ſtrange example. And I muſt tell 
you plainly, that I conceive you have ſuck'd thoſe 
affections of dwelling in malice rather out of 1taly, 
and outlandiſh manners, where you have converſed, 


than out of any part of this Iſland of England and 
Scotland. 
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But now farther, my Lord, I would have you look 
a little upon this offence in the glaſs of God's judg- 
ment, that God may have the glory. You have 
friends and entertainment in foreign parts: it had 
been an ealy thing for you to have ſet Carliel, or 
ſome other blood- hound on work, when your per- 
ſon had. been beyond the ſeas; and ſo this news 
might have come to you in a pacquet, and you might 
have ſo look'd on how the ſtorm would paſs: but 
God bereav*d you of this providence, and bound 
you here under the hand of a King, that is though 
abundant in clemency, yet no leſs zealous of 
Juſtice, ö 

Again, when you came in at Lambetb, you 
might have perſiſted in the denial of the procure- 
men of the fact, Carlie! (a reſolute man) might 
have clear*d you: for they that are reſolute in miſ- 
chief, are commonly obſtinate in concealing their 
procurers; and ſo nothing ſhou'd be againſt you 
but preſumption. But then God to take away all 
obſtruction of juſtice, gave you the grace (which 
ought indeed to be more comfort unto you than any 
evaſion, or device, whereby you might have eſcaped) 
to make a clear confeſſion. 

Other impediments there were not a few, which 
might have been an interruption to this day's juſtice, 
had not God in his providence removed them. 

But now, that I have given God the honour, let 
me alſo give it where it's next due, which is to the 
King our ſovereign. 

This murder was no ſooner committed, and 
brought to his Majeſty's ears, but his indignation 
(wherewith at the firſt he was mov'd,) caſt himſelf 
preſently into a great deal of care and providence to 
have juſtice done, 

Firſt, came forth his proclamation, ſomewhat of 
a rare form, and deviſed and in effect directed by his 
Majeſty himſelf, and with that he did proſecute the 
offenders (as it were) with the breath and blaſts of his 
mouth, Then did his Majeſty ſtretch forth his long 
arms, (for Kings you know have long arms) one of 
them to the ſea, where he took Gray ſhipped for 
Sweden, who gave the firſt light of teſtimony ; the 
Other arm to Scotland, and took hold of Carliel e*er he 
was warm 1n his houſe, and brought him the length 
of this Kingdom under ſuch ſafe watch and cuito- 
dy, as he cou'd have no means to eſcape, nor learn 
no leſſons to ſtand mute; in which caſe perhaps 
this day juſtice might have receiv'd a ſtop. So that 
I may conclude that his Majeſty hath ſhew'd him- 
ſelf God's true Lieutenant, and that he is no reſpec- 
ter of perſons, but Engliſh, Scots, Noblemen, 
Fencer, (which is but an 1gnoble trade) are all to 
him alike in reſpect of juſtice, | 

Nay, I may fay farther, that his Majeſty hath 
had in this matter a kind of prophetical ſpirit: for 
at what time Carliel and Gray, and you, my Lord, 
yourſelf were fled no man knew whither, to the four 
winds; the King ever ſpake in a confident and 
undertaking manner, that whereſoever the offen- 
ders were in Europe, he would produce them forth 
to juſtice; of which words, God hath made him 
maſter. 

Laſtly, to return to you, my Lord, though your 
offence hath. been great, your confeſſion hath been 
free, and your behaviour and ſpeech full of diſcre- 
tion; and this ſheweth that tho? you cou'd not reſiſt 
the temptation, yet you bear a generous and chri- 
ſtian mind,anſwerable to your noble Family of which 
you are n This I commend in you, _ 
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take it to be an aſſur'd teſtimony of God's mercy 

and favour; in reſpect whereof all worldly things 
are but traſh : and ſo it is fit for you, as your ſtate 

now ſtands, to account them. | 


Then being demanded, whether he would ſpeak 
any more for himſelf, he ſaid, no; only deſired 
that the King might be made acquainted with what 
he had already ſaid. - 


Whereupon Judgment being required for the 

ing; | | 

Mr. Juſtice Ye tn gave Sentence of death a- 
gainſt him as followeth : 


My Lord Sanquire, 

You are a Nobleman of Scotland, and (as I have 
heard yourſelf ſay) a Baron of above three hundred 
years antiquity ; which I believe to be true. But 
now you have moſt wondertully diſhonoured the 
Nobility of your ancient Houſe by this unhappy 
action; an action of murder ſo bale and fo barba- 
rous, as the like I never heard of, nor ſcant the 
like a man ſhall never read of. 

The manner of it is ſuch, as is exceeding ſtrange : 
done upon the ſudden! done at an inſtant! done 
with a piſtol] | done with your own piſtol ! under the 
colour of kindneſs: As Cain talk'd with his brother 
Abel, he role up and flew him. | 

Your executioners of the murder left the poor 
milerable man that was murdered, no time to de- 
fend himſelf ; no time to pray for himſelf; ſcant 
any time to breath out theſe laſt words, Lord have 
mercy upon me | | 

The ground of this malice that you bore him, 
grew not out of any offence that he ever willingly gave 
you, bur out of the pride and haughtineſs of your 
own ſelf; for that in the falſe conceit of your own 
skill, you would needs importune him to that action, 
the ſequel whereof did molt unhappily breed your 
blemiſh, the loſs of your eye. 

And you have proſecuted this malice very long ; 
for you lollicited others four or five years at the 
| leaſt, to have committed this foul and heinous mur- 
der. And this your fault is far greater, than if 
you had committed the fact yourſelf ; for then it 
had been but your own ſingle murder only; but 
now have you made them who were the executioners 
of your malice, murderers alſo with you: ſo you 
have made their bodies ſubject to the juſtice of man, 
and their ſouls ſubject to the juſtice of God, which, 
without his great mercy, they muſt endure. 

All theſe circumſtances do exceedingly aggravate 
your offence. 

This offence of yours is called one of the cry- 
ing fins; for God ſaid unto Caiz, The voice of thy 
brother*s blood (a ſtrange phraſe, a voice of blood !) 
crieth unto me from the ground. 

And for the puniſhment of it, it is ſaid elſewhere 
in the ſacred word of God, That he that fheddeth 
man's blood, by man ſhall his blood be ſhed. Again, 
But this puniſhment of blood is not indeed to ſhed blood; 
for ut 1s better that one ſhould die by the law, than 
many without it. 

You arò, my Lord, to take a ſerious conſidera- 
tion of the ſhort eſtate of your life wherein preſently 


you ſtand ; for by the juſtice of the Law, you myſt 
ſuffer the pains of death, and be aſſuredly perſuaded, 
the time is not far off: for tho' the King be ex- 
ceeding merciful, yet he is alſo exceeding juſt. And 
he hath had ſuch an extraordinary care of juſtice 
in this caſe, that tho' it were platted by you, my 
Lord, that the murderer ſhould eſcape, and fly 


into his own country of Scotland, far remote from 


the juſtice of the Law of England; yet his Majeſty', 
care hath ſo purſued him, that there he was quickly 
apprehended, and that country could be no pro- 


tection for him. Nay, his Majeily moſt religj. 


ouſly, and moſt like a juſt Prince, proteſted, that 
if he were in any part of Chriſtendom to be found, 
he would ſurely have him; ſo zealous is he of 
Juſtice in this ſo heinous an offence of murder, 
And in a matter that concerns juſtice, he reſpec 
not his own native nation of Scotland, more than 
he doth his own hereditary Realm of England. 

Therefore, my Lord, prepare youſelf to die; 
and tho' the manner of your death be by the Law 
of England unfitting (as you perhaps may think) 
for a man of your Honour and Blood, yet furely 
it is fit enough for a man of your merit and offence, 
And the Law of England makes no difference of 
ſubjects in matters of Felony for the manner of their 
deaths, when there is no difference of ſubjects in the 
manner of their offences ; and not where, but hoy 
a man dieth, maketh to the purpoſe: for the way to 
heaven is of like difference from all places. And, 
indeed, there is no death miferable, which the death 
of the ſoul doth not follow. 

Death is the way of all the world, the paſſige of 
all the earth, and the end of all men; and not men 
alone, but all worldly things are mortal, the foul of 
man only excepted. 

Therefore, my Lord, provide carefully that your 
ſoul may have a good and godly departure from the 
body, which will ſurcly be by your unfeigned con- 
feſſion and earneſt repentance of all your ſins, and 
eſpecially of this moſt bloody, this moſt heinous 
and crying ſin, by your humble calling and crying 
upon God for his mercy and forgiveneſs, and by 
confident and ſtedfaſt faith in Chrift Feſus, to re- 
ceive and accept it. 

For repentance is an act of all acts, and faith 
the mercies of God is the Star that gocth before 
the face of repentance, and very exceeding available 
by theſe three ſyllables, peccavi. 

And fo with this ſhort Exhortation I will end; 
and wiſh, whatſoever your life hath been heretofore, 
yet that your death may be happy now. 

And fo I will proceed to Judgment. 


> 
in 


You have been indicted as acceſſary to wilful 
murder, as acceſſary in procuring the murder; and 
upon this Indictment you have been arraigned, and 
upon your arraignment you pleaded not guilty; 
but ſince, upon better adviſement and judgment, 
you have confeſſed the fact: The Court therefore 
doth award, That you ſhall be had from hence to 
your former place of impriſonment, and from thence 
to the place of execution, and there be hanged till 
you be dead. And God have mercy upon your foul, 

And then the Judge ſpeaking to the Sheriff, ſaid, 
Mr. Sheriff, ſee Execution be done *. 

On 


The King had offered 10001. for apprehending of him: the Archbiſhop of Canterbury and ſeveral great men interceded for 
him in vain; nothing could avail with the King to pardon him, who thought the makiag him an example was neceſlary to curb 


the inſolence of the Scots, who had already committed ſundry outrages in England. 


Ir is thought the chief thing that contributed 


to this muſder, was, the Lord Sanquire's being at the Court of Henry King of Frauce, who asked him, How he loft his eye ? he tod 
him, it was done with a ſword, The King replies, Doth the man live? This queſtion made ſuch an impreſſion upon the young 
Lord. that at his return to England, he cauſed Turner to be murdered in Mhice- Friars. See The Complete Hiſtory of England, vol. Il. 


p. 688. and Rapin, vol. IX. p.336. 80. . 
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On Monday following, being St. Peter's day, the 
2gth of June, 1612, the Lord Sanguis e was brought 
from the priſon ſomewhat early in the morning, 
into the Great Palace-Yard betore Weſt minſter- Hall 
great gate, there to ſuffer death on a gibbet erected 
tor that purpoſe 3 where being aſcended the ladder, 
he ſpake to the people a good while, excuſing him- 
{.-1f for the fact no otherwiſe than formerly he had 
done at the King's- Bench Bar: asking God and 
the world forgiveneſs for the ſame, proteſting his 
deteſtation thereof, now that he truly underſtood 
the foulneſs of it; affirming, that till he firſt was 
brought to his Trial, the devil had ſo far blinded 
his Underſtanding, that he could not apprehend 
that he had done amiſs, otherwiſe than was fitting 
for a Man of his Rank 1 having been 
trained up in the wars, and lived the life of a ſol- 
dier, which ſort of men, he ſaid, ſtood more on 
points of Honour than Religion. He humbly 


thanked God that had opened his eyes, and given 


him the grace to ſee his offence, and truly to ap- 
prehend the foulneſs of it. Ar length, he pro- 
feſſed himſelf to die a Roman Catholick, and deſired 
all Roman Catholicks there preſent to pray for him. 
He ſaid, that for worldly reſpects he had long neg- 
jected the publick profeſſion of his faith in that 
kind, and he thought God was angry with him 
for it; and he knew not but God might inflict this 


juſt puniſhment upon him for that neglect ; and 


therefore he adviſed all men that ſtood fo affected 
in heart, not to. procraſtinate nor delay; for de- 
lays, he ſaid, are dangerous. The Religion, he 
ſaid, was a good Religion, a ſaving Religion, and 
if ne had been conſtant in that Religion, he was 
verily perſuaded he had never fallen into chat miſery. 
So falling to his prayers for a while in private, 
and after in publick praying for the K ing and 


Queen, their Royal Iſſue, and the State both of 


England and Scotland, with the Lords of the Coun- 
cil, and Church, he ſubmitted himſelf to the Will 
of the Executioner; who caſting him off the ladder, 
ſuffered him there to hang a long time, that people 


in this great man might take notice of the King's 


greater juſtice. 


Note, That this Lord was tried by the Country, 
but challenged his Trial by Peers, which was denied 
him, becauſe tho? he were a Lord in Scotland, yet 
he was no Lord of the Parliament here in England, 
nor had any Znglifh Barony, . 


Note alſo, That Carliel and another with him; 
but whether it were Gray or no, I cannot certainly 
affirm, but ſure Iam, it was one that was with 
Carliel when he did the fact (and I take it to be 
my Lord's Page) were hanging on two gihbets ſet 


up in Fleet: ſtreet, over- againſt the great Gate of; the 


White-Friars, very early in the morning, before 


the Lord Sanguire had his Trial *,, | 

. Note alſo, That one of thoſe gibbets was higher 
than the other, by the length of a man, or there- 
abouts; and I demanding the reaſon thereof, was 


anſwered by a ſtander- by, that the manner of Scot- 


land is, that when a, Gentleman is hanged with a 
man of meaner quality than himſelf, the Gentleman 


hath the honour, of the higher gibbet, and thinks 
himſelf much wronged if it be not ſo diſpoſed of. 


* Sce the Record of the conviction of Carliel and Irweng, in Coke's ninth Report, Nn 14. 80 f 


+ Wilſon's Hiſt. p. 5g, 60. 
(c) 7 Co. 15. b. 16. a. Calvin's Caſe. 
Cale. Br. Noſme de Dignity 49. 
3 Inſt. 113. 
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(4) 4 Co. 43. . 


(d) Fi Proceſs 224. 7 Co. 15. b. Calvins Caſe. 


(f) 7 Co. 15 b. 234. Calvin's Caſe. Dy. 36 pl. 6. Co, Lit. 261. b. 
| N a 
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Whether this anſwer was ſerious, or by way of 
ſcorn, let him that deſireth to be reſolved, by en- 
quiry reſolve himſelf, . 


Sir Edward Coke, in his ninth Report, p. 117, 


'& /eq. gives the following account of 


The Lord Sanchar's Caſe. 


Ret Creighton, Lord Sanchar +, a Baron of Scot- 
land, of his malice prepenſe at Weſtminſter in 
the County of Middleſex, incited and procured No- 
bert Carliel to kill Jobn Turner, who accordingly 
aſſociating himſelf with one James Irweng, the 11th 
of May now laſt paſt, killed the ſaid John Turner 
within the City of London. And the King in his 
zeal to juſtice in this caſe, immediately ſent for the 
two Chict-Juſtices and Chief-Baron, and commanded 
there ſhould be ſpeedy proceeding againſt the Lord 


Sanchar, according to law. To which the Juſtices 


anſwered, That the Lord Sanchar was but an ac- 
ceſſory in this caſe, and therefore he (a) could not 
by law be convicted before the principal is attainted 3 
but if the principal could be apprehended, then both. 
might be attainted with more expedition than could 
be, if the principal ſhould be attainted by utlagary. 
Then it was asked, how the Lord Sancbar, being 
an ancient Baron of Scotland, ſhould be tried: and 
it was anſwered by them, That none within this 
Realm of England is accounted-(b) a Peer of the 
Realm, but he whois a Lord of the Parliament of 
England; for every ſubject either is a Lord of the 
Parliament, or one of the Commons, and the Lord 
Sanchar was not a Lord of the Parliament within 
this Kingdom, and therefore ſhould be tried by the 
Commons of the Realm, viz. Knights, Eſquires, 
or others of the Commons; and therewith agree 
our books, as well ancient as others, (c) 11 E. 3. 
Brief 473. 8 R. 2. (d) Proceſs pl. ult. (e) 20 E. 
4. 6. 4. b. 20 El. (f) 360. Then the King asked. 
in what Court, aſter the principal is attainted, the 
Lord Sanchar ſhould be — And the Juſtices 
anſwered, that foraſmuch as the procurement was 
in Middleſex, it was molt convenient to try him in 


the King's-Bench. And thereupon the King re- 


ſolved that he ſhould not be committed to the 
Tower, but to the priſon of the King's-Bench, 
where he might be, if occaſion required, ſooner 
and eaſier: examined than if he ſhould be commit- 
ted to the Tower: and the King commanded the 
ſaid Juſtices that all things ſhould be prepared for the 
legal, proceedings and that he; would endeavour 
to, cauſe not only the principal, but others alſo who. 
e iewenel truth of the fact, to be appre- 
hended. And thereupon the ſaid Chief- Juſtiers con 
ferred with the other Juſtices, of the King's-Bench, 
before whom the Lord Sanchar ſhould be tried. 


And before them divers queſtions: were moyed con- 


cerning the legal. proceeding{ in this caſe. 1;; Upon 
the, Statute of (g) 2 E. 6. c. 24. by which it is 
enacted, as to this point, in this matter: Ard fur 
tber be it enacted hy the autbority aforeſaid, That 
where any Murder or Felony bereuſter ſhall. be com- 
mitied or done in one County, and another per/on or 
more/ſball be acceſſory or acceſſories by any manner of 
wiſe to any ſuch Murder or Felony in another County, 
OT r Wat bat 


(6). Co. Lit. 16. 6. 7 Co. 15. a. Calvin's Caſe: 1 Inſt. 3 Inſt. 30. 
(e) 7 Co. 15. b. Calvin's 
(g) 2 & 3 K. 6. c. 24. 
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that then an Iudictment found or taken againſt ſuch 
acceſſory, or acceſſories, upon the circumſtance of ſuch 
ter before the Juſtices of the Peace, or other Juſtices 
or Commiſſioners, to inquire of Felonies, where ſuch 
offence of acceſſory or acciſſories in any manner of wiſe 
hall be committed or done, ſhall be as good and ef- 
fectual in law, as if the principal offence had been 
committed or done within the ſame County where ſuch 
Inditment ſhall be found: And that the Juſtices of 
Goal-delivery, or Oyer and Terminer, or two of them, 
of or in ſuch County where the offence of any ſuch 
acceſſory ſhall be bereafter committed and dene, upon 
ſuit to them made, ſhall write to the Cuſtos Rotulo- 
rum, or Keepers of the Records, where ſuch Principal 
ſhall be hereafter attainted or convicted, to certify 
them whether ſuch Principal be attainted, convicted, or 
otherwiſe diſcharged of ſuch principal Felony ; who 
upon ſuch writing to them or any of them directed, ſhall 
make ſufficient Certificate in writing, under their Seal 
or Seals, to the ſaid Fuſtices, whether ſuch Principal 
be altainted, convicted, or otherwiſe diſcharged, or 
not. And after they, that ſo ſha!l have the Cuſtody 
of ſuch Records, do cerlify that ſuch Principal 1s at- 
tainted, convicted, or otherwiſe diſcharged of ſuch 
offence by the Lato; that then the Fuſtices of Goal- 
delivery, or of Oyer and Terminer, or ether there 
authoriſed, ſhall proceed upon every ſuch acceſſory, in 
be County or Counties where ſuch acceſſory or acceſ- 
ſories became acceſſory, in ſuch manner and ferm as if 
both the ſaid principal offence and acceſſory had been 
committed and done in the ſaid County where the offence 
of the acceſſory was or ſhall be committed or done. And 
that every ſuch acceſſory, and other offenders above 
expreſſed, ſhall anſwer upon their arraignments, and 
receive /uch Trial, Fudgment, Order and Execution,and 
ſuffer (ſuch Forfeitures, Pains and Penalties, as is ufed 
in other caſes of Felony: Any Law or Cuſtom to the 
contrary \heretofore uſed in any wiſe notwithſtanding. 
And upon this Statute, divers () queſtions were 
moved, 1. If the Indictment in the County of 
Middl:/ex of the Acceſſory ſhould recite, that the 
Principkl was indicted before Commiſſioners of Oyer 
and Terminer in the City of London, (as in truth he 
was): of if the Indictment ſhould recite in facto, that 
the Principal committed the Murder in London, &c. 


And it was reſolved, that the Indictment in Middle- 


ſexe ſhould recite de ſafe, that the Principal commit- 
ted the murder in London. For the recital, that the 
Principal is indicte of murder in London, is no di- 
rect affirmation that the Principal committed the 
murder for the Indictment is but an accuſation, 


and in lieu of the King's declaration, which may 
be true or falſe; and this agrees with former prece- 


dents. And accordingly the — was drawn, 
upon which the Acceſſory was convicted, as appears 
bebe by the Indichinent itſelf e 1 

The ſecond queſtion moved upon the Statute, 
wat, If-the (i) Juſtices of the King's-Bench are 
within theſe words, Juſtices of Goal- Delivery, or 
Oyer and. Terminer? And it was objected, that the 
King's- Bench is the higheſt Court of ordinary Juſtice 
in criminal cauſes within the Realm, and paramount 


the authority of Juſtices of Goal · delivery, and Com- 


miſſioners of Oyer and Terminer; and as it is held in 
27 Aſſ."1. is (H more than the Eyre; for they ſhall 


examine the errors of the Juſtices in Eyre, Goal. 
delivery, and Oyer and Terminer; and therefore in. 
aſmuch as the Juſtices of the King's. Bench are pata- 
mount and ſuperiors over all the others, they cannot 
be included within their inferiors, viz. Juſtices of 
Goal-delivery, or of Oyer and Terminer. Alfo the 
JuſticesoftheKing's-Bench have a diſtinct andſupreme 
Court; and the Juſtices of Goal - delivery, and Oyer 
and Terminer, other diſtinct and ſubordinate Courts, 
And therefore it was adjudged Hill. 30 El. Reg. in 
the King's-Bench, that where R. (J) Smith was in- 
dicted of forgery of a falſe deed at the Seſſions of 
(n) Peace in the County of Oxford ; and the Statute 
of 5 El. c. 14. which inflicts the puniſhment, and 
upon which act the Indictment was grounded, pro- 
vides that the Ind ictment ſhall be taken before 
Juſtices of Aſſize, and Juſtices of Oyer and Ter- 
miner: And altho* the Juſtices of Peace by their 
Commiſſion have power to hear and determine Fe- 
lonies, Treſpaſs, &c. and have an expreſs clauſe ad 
audiendum & terminand', fo that they are, as it was 
urged, Juſtices of Oyer and Terminer ; yet it was re- 
ſolved per tot cur', that becauſe there was a Com- 
miſſion of Oyer and Terminer known diſtinctly by 
that name, and the Commiſſion of the Peace known 
diſtinctly by another name, that the ſaid Indict ment 
was not well taken, and therefore was quaſhed. But 
it was reſolved, that the () Juſtices of the King's- 
Bench are the ſovereign Juſtices of Goal delivery, 
and of Oyer and Terminer; and therefore they are 
included within the faid words: And therefore it is 
held in 7 E. 4. 18. a. &4 H. 7. 18. that if an Indict. 
ment of forcible Entry be removed into the King's. 
Bench, the Juſtices of the King's (o) Bench ſhall 
award reſtitution ; and yet the Statute of 8 H. 6. 
c. 9. ſpeaks only of Juſtices of the Peace; but the 
reaſon is, becauſe they have the ſovereign and ſu- 
preme authority in ſuch caſes. And according to 
this reſolution, the Juſtices of the King's-Bench 
wrote according to the ſaid Act to the Juſtices of 
Goal-delivery in London, before whom the Princi- 
pal was, Sc. who certified the Record, Cc. as ap- 
pears before at large. | 
3. It was moved, if the Lord Sanchar could not 
in term-time be indicted, arraigned, and convicted 
at Newgate before Commiſſioners of (p) Oyer and 
Terminer for the County of Middleſex, and it was 


| reſolved he could not; for the King's-Bench, as has 


been ſajd, is () more than Eyre, and therefore in 
(7) term-time no Commiſſioner of Oyer and Ter- 
miner, or Goal-delivery, by the common Law, can 
fit in the ſame County where the King's-Bench fits ; 
for (s) in præſentia majoris ceſſat poteſt' minoris, and 
therewith agrees 27 A. p. 1. But Carliel and 
Irweng were indicted and attainted in London, where 
the murder was committed, before Juſtices of Oyer 
and Ter miner in the (t:) term- time, becauſe in ano- 
ther County than where the King's-Bench ſits. 

4. It was moved, if the Lord Sanchar being in- 
dicted in the K ing's- Bench, if there mult be () fif- 


teen days for the return of the ve. fa. for if fifteen 


days are requiſite, he cannot be arraigned this term. 
And it was reſolved not, becauſe the offence was 
committed in Middieſex where the Court ſits; but if 


the Indictment had been taken in any other County, 
| and 


'(h)\ 3 Inft.48,49. (i) 3 Inſt. 103. 3 Mar. Br. Oyer and Termin. 8. 4 Inſt. 73. Cawley 66. Poſtea 118. b. (K) Stanf. Cor. 35. 2. 
4 Inſt. 73. Fitz. Ailiſe 246. Br. Eſcape 21. Br. Juriſdict. 66, Poſtea 118. b. Br. Judges, Juſtices, &c. 16. () Cro. El. 87. 697. 3 loft. 
193: Cawl.258, 259. (n) Cr. El. 601; 697. Cawl. 258, 259. Savil 134. H. P. C, 165. (n) H. P. C. 165. Cawley 66. 3 Inſt, 103. 
Antea 118. a, 3 Mar. Br. Oyer & Terminer 8. 4 Inſt; 73. (o) Kelw. «59. a, b. Dy. 187. pl. 6. 11 Co. 59. a, b. 65. a. 1 Rol. 
Rep. 92. Br. forcible Entre 27. Dall. 25, pl. 8. Dall. in Kelw. 204. pl. 2. Dall. in Aſh. pl. 2. Fitz. Entre 44 Br. Reſtitut. 11. Dale. Juſt. 


(p) H. P. C. 156. 3 Inſt. 27. 4 Inſt. 73. (q) Stanf. Cor. 35. a. 4 Inſt. 73. Fitz Aſſiſc 246. Br. 


. 314. lenk Cent. 197,221. 
Eſcape 21. Br. Juriſdiction 66. 27. Aſſ. pl. 1. . 16. Antea 118. a. (r) 10 Co. 73. b. 3 laſts 27. 
(-) 10 Co. 73 b. 2 Inſt. 26, 166. (t) Poſt. 121. a. (s) 2 laſt. 550, 568, H. P. C. 157. Co. Lit. 134. b. 
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upon appearance or upon default. 


1612. 
c ed chither, there-ought to be fifceen days, 
ä agree the precedents, and the 


tinual uſage of the ſame Court. 
— — Sed, that foraſmuch as there was 


not any direct proof, that James Irueng was com- 


manded or p 


he murder, a 7 
Carliel who was procured by him, that the (v) beſt 


way is to indict the Lord Sancbar, as accefſory to 
Robert Carliel only: for Indiẽttnents which concern 
the life of men ought to be framed as near the truth 


as may be, & eo potius, becauſe they are to be found 


by the oath of the grand Inqueſt, which finding is 
called (x) veredictun, "_Y diflum veritatis; and yet 
it was reſolved, that if one is indicted as acceſſory 
to (y) two, and he is found acceffory to one, the 
verdict is good. Vide the Statute of . I. c. (a) 
14. by which it is enacted, That none be outlawed 
upon appeal of commandment, force, aid, or receit, 
until be that is appealed of the deed be attainted, ſo that 
one like law be uſed therein through the Realm: which 
is but an affirmance of the common Law ; for there 
cannot be an acceſſory, unleſs there be a principal, 
no more than there can be a ſhadow, unleſs there 


be a body. But this word appeal has two ſignifi- 


cations in law; one general, and that is taken for 
an accuſation generally, and accuſatio eſt duplex, 
either by inquiſition, i. by Indictment, and that is 
at the ſuit and in the name of the King; or by the 
party, and in his name, as in appeal by Writ or 
Bill: or by Appeal, i. accuſation of an approver, 
and therewith agree all our books, and Stamf. J. 2. 
de Plac* cor? c. 52. f. 142. b. where he faith, after 
the confeſſion of the Crime, the Felon may appeal, 
. accuſe others coadjutors with him to do the Fe- 
lony, and in this particular ſenſe for accuſation of 
the party it is oftner taken. And as there are two 
manner of accuſations, ſo on are two — of 
attainders of Felony, ſ. by judgment given, /. one 
at the King's ſuit, pl ir Þ the ſuit of the 
party; and both theſe attainders are in two man- 
ners, one after appearance, and the other upon de- 
fault after appearance, two ways, /. either by ver- 
dict, or confeſſion; and at the ſuit of the party, a 
third way, /. by battle, upon default by proceſs of 
outlawry, where judgment 1s given by the (a) Co- 
roners, or by thoſe whom an Act of Parliament and 
cuſtom have enabled. And in the Statute of *. (b) 
r. theſe words, upon appeal of commandment, &c. are 
to be intended of an accuſation generally, /. by in- 
dictment, as by writ or bill, &c. and theſe words, 
until he that is appealed of the deed be attainted, are 


meant of all manner of attainders, either at the 


King's ſuit, or at the fuit of the party, and either 
And afterwards 
in the fame Act, proviſion is made for the appeal 
of the party, which implies that the word appeal 
ſhall be taken in the general ſenſe. 


6. It was reſolved, that if the principal is (c) 


erroneouſly attainted, either for error in the proceſs, 
or becauſe the principal being out of the Realm, 


Sc. is outlawed, or that he was in priſon at the time 


of the outlawry, c. yet the acceſſory ſhall be at- 
tainted, for the attainder againſt the principal 
ſtands till it is reverſed ; and there with agrees (d) 2 
K. 3. 12. the reſolution of all the Juſtices in the 
King's- Bench: And in 18 E. 4. 9. b. the (e) princi- 


(v) 2 Inſt. 183. (x) Co. Lit. 226. a. 
(4) 4 Co. 32. b. Co. Lit. 288. b. Cr. El. 50. 
(d) Ant. 68.b. 2 R. 2.21. b. (e) Br. Cor. 165. (f) 


6 Co. 13. b. 


for the Murder of John Turner. 


rocured by the Lord Sanchar to commit by 
but that he aſſociated himſelf to Robert 


O) 2Inft. 183. H. P. C. 265. 
(6) W. 1. c. 14. 2 Inſt. 182, 183. 184. 
H. P. C. 210. 1 Rol. 777. 
Hob. 82, 293. Cr. El. 41, 789. Moor 132. Owen 87. Latch. 22. 141. 1 Sid. 164, 168. Palm. 413. 
(i) 2 Brownl. 41. 2 Inſt. 43. Cro. El. 830. 


pal was erroneouſly outlawed for Felony, and che 
acceſſory taken, mdicted, arraigned, convicted, at- 
tainted, and hanged ; and afterwards the principal 
reverſed the outlawry, and was indicted and Ar- 
raigned of the ſaid Felony, and found not guflty, 
which he was acquitted; and all this appears in 
the ſaid book. Then it will be demanded, that 
foraſmuch as there cannot be an acceſſory, unleſs 
there is a principal, and in this caſe there is no prin⸗ 
cipal, how the heir of the acceſſory ſhall be reſtored 
to the land which his father had forfeiced by the ſaid 
unjuſt attainder? To that it is to be anſwered, that 
the heir may enter or have his action, for now upon 
the matter by act in Jaw, the atrainder againſt his 
father is without any writ of error utterly annulled, 
for by the reverſal of the attainder againſt the prin- 
cipal, the attainder againſt the acceſſory, which de- 
pends upon the attainder of the principal, ip/o fas 
1s utterly defeated and annulled ; and this notably 
appears in an ancient book, in the time of E. 1. tit. 
Mortdaunceſt. 46. where the caſe is, A. was indicted 
of Felony, and B. of the receipt of A. A. eloined 
himſelf, (and is outlawed :) B. was taken, and put 
himſelf upon inqueſt, and found guilty, for which 
B. was attainted, and hanged, and the Lord entred, 
as into his eſcheat; and afterwards A. came, and 
reverſed the outlawry, and pleaded to the Felony; 
and was found not guilty, by which he was acquit- 
ted; whereupon the Heir of B. brought a (/) Mort- 
daunceſter againſt the Lord by eſcheat, who came and 
ſhewed all this matter, and there was a demur upon 
it; and it was awarded, that the heir of B. ſhould 
recover ſeiſin of the land; for if B. was now alive, 
he ſhould go quit by the acquittal of 4. becauſe he 
could not be receiver of a felon, when A. is no fe- 
lon ; and all this appears in the ſaid book. Yide 
4 E.3.36.b. in Dower 43 E. 3. 3. 4. in Aſiſe & 
Reideſ. 8 H. 4. 4. 11 H. 4. 4. 4 E. 4. 20. 6 E. 4. 9. 
13 E. 4. 4. 9 H. 6. 38. 5. 8 H. 7. 10. & vide the 
caſe of ſentence (g) of deprivation of one, and pre- 
ſentment, inſtitution, and induction of another; and 
after by relation of a general pardon, ip/o facto, all 
are reſtored without appeal, or new preſentation, 
admiſſion, or inſtitution, qd* vide (b) Dy. Nota 
reader, to ouſt all queſt. to what goal offenders 
ſhall be committed, it is enacted by the Statute of 
(i) 5 H. 4. c. 10. that none ſhall be impriſoned by 
any Juſtice of the Peace, but only in the common 
goal, ſaving to lords and others, who have goals, 
their franchiſes in that cafe. By which it appears, 
how Juſtices of Peace offend who commit felons, 
Sc. to either of the Counters in Landon, and other 
priſons, which are not common goals. 

But foraſmuch as ſeveral perſons have earneſtly 
deſired to know the circumſtances, as well of the 


proceeding, as of the fact itſelf, I will comply with 


their requeſt. 


Rer. Creighton, Baron of Sanchar, a Scotchman, 
about five years ago play'd at Foils with John 
Turner a Fencing- maſter, and it happened that T- 
ner in playing ſtruck out the Baron's eye with his 
Foil; upon which the Baron, finding himſelf impa- 
tient under ſo great an affront, and not able to bear 
the loſs of his eye without having his revenge, re- 
ſolved to procure ſomebody to kill Turner; and 
among his other ſervants, he prevailed upon Gilbert 
(2) 2Inſt. 182, 183. 3 Iaſt. 138. 
(e) Ant. 68. a. b. 2 R. 3. 21. b. 
(g)- 6Co. 13, b. 14a. 3 Iaſt. 238. 
( Dy. 235. pl. 19. 


94 13. The: Arraignment of the Lord Sanquire. 10 Jac, J. 


Gray and Robert Carliel,. Scotebmen, two of his fol- 
lowers, to ſhoot Turner upon the firſt opportunity 
that ſhould offer. Theſe two then undertook to ac- 
compliſh this deſign, and induſtriouſly endeavoured 
to execute it; but the ninth day of May laſt, Gray 
repenting of a purpoſe and act ſo barbarous, vile and 
bloody, being touched with the motion of the Holy 
Ghoſt, reſolved to proceed no farther ; which the 
Baron of Sanchar being informed of, and that Gray 
flackened in his promiſe, Robert Carliel, as is afore- 
ſaid, undertook to execute what he had promiſed : 
who, the eleventh of May following, aſſociating 
himſelf with James Irweng a Scotchman of the fron- 
tiers, about ſeven o' clock in the evening came to 
a houſe in the Friars, which Turner uſed to fre- 
quent as he came from his ſchool, which was near 
that place; and finding Turner there, they ſaluted 
one another, and Turner with one of his friends fat 
at the door, asking them to drink; but Carliel and 
Irweng turning about to cock the piſtol, came back 
immediately, and Carliel drawing it from under his 
coat, diſcharged it upon Turner, and gave him a 
mortal wound near the left pap ; ſo that Turner, 
after having ſaid theſe words, Lord have mercy upon 
me | I am. killed; immediately fell down. Where- 
upon Carliel and Irweng fled, Carliel to the town, 
and Irweng towards the river; but miſtaking his 
way, and entring into a court where they ſold wood, 
which was no thorough- fare, he was taken. Carliel 
likewiſe fled, and fo did alſo the Baron of Sancbar. 
The ordinary Officers of Juſtice did their utmoſt, 
but could not take them: for in fact, as appeared 
afterwards, Carliel fled into Scotland, and Gray to- 
wards the Sea, thinking to go to Sweden, and San- 
char -hid himſelf in England. | 540 bt 
The impediments of Juſtice, difficulties of Law, 
and impoſſibilicies of legal Proceeding to take Car- 
liel the principal, which were in this caſe, are re- 
markable, and worthy of conſideration. The cure 


and remedy of the whole ought to be only and 


wholly attributed to the great care of his moſt ex- 
cellent Majeſty, and to his perpetual love and zeal 
for Juſtice, as will clearly appear by what follows, 

The impediments of Juſtice, were two: 

1. The truth of this fact touching the Baron 
Sanchar, could not appear, becauſe it conſiſted only 
in the words of his mouth by incitation and procure- 
ment; but by Gray and Carliel, who were fied: 
or by himſelf, and he was likewiſe gone. | 

2. It was not as yet known whither they were 
fled, and it could not be found out by all the ſearch 
and diligence which was uſed by the Officers and 
Magiſtrates of Juſtice, - | | 


The difficulties of La ate manifeſt by the fore- 


going reſolutions, | | 
Impoſſibilities of legal proceeding, 


1. It was impoſſible by legal proceſs to appre- 


hend the body of Carliel, being in Scotland. 
I.t vas impoſſible alfo to proceed againſt the Baron 

of Sanchar, who was but an acceſſory, before the 
principal was attainted; a thing which would have 
_ a very long proceeding, if he had not been 
taken, | £ £ 


Now therefore let us..behold here the love and | 


| zeal which his Majeſty always had for Juſtice, who 


being informed by ſome of his principal Judges, 


with whom he had conſulted touching the nature of 
this preſent caſe, and finding if this fact ſhould be 


left to the ordinary proceeding of the Law, Carliel 


the aſſaſſin could not be taken, and that no ordi- 


nary power had been able to find Gray the witneſs, 


* Eccleſiaſt. 8. 11. Antea1 18. b. (a) 3 laſt, 13, 


of 


nor Saxchar the author; lo! the King by procla- 
mation gives authority to any perſon whatſoever to 
apprehend theſe three, with a promiſe of great 
reward. | | ng 

Upon this, the Baron of Sanchar, well knowing that 
the principal aſſaſſin and the witneſs were fled, ſurren- 
dred himſelf, and denied that he incited or procured 
the fact: wherefore his Majeſty ſent poſt to the ſea- 
ports (the gates of the Kingdom). as alſointo Scotland 
and other places of his Dominions, where his admirable 
prudence had hopes of finding them. And the 
Lord ſo crowned his Royal T houghts, and gave ſuch 
a bleſſing to his zeal -for juſtice, that ſome of his 
Couriers took Gray at the port of Harwich, ready 
to imbark for Sweden; and Carliel in Scotland, 
thinking to croſs the ſea for his greater ſafety, 
Gray then, being by his Majeſty's command exami- 
ned, confeſs'd the whole truth of the fact againſt 
the Baron of Sanchar ; who likewiſe. by his Ma- 
jeſty's direction being confronted with Gray, and 
particularly examined touching certain Articles, ſpe- 
cial and pertinent ſayings by his Majeſty himſelf, 
confeſs'd by writing under his,own hand, that he 
had incited and procured this aſſaſſination; and being 
preſs d thereupon by the queſtions, he diſcovered a 
long and inveterate malice which he had had, wich 
all the occaſions and material circumſtances of this 
murder. : E : 13 
His Majeſty having regard to that which the 
Holy Ghoſt admoniſhes us of, (quia non profertur 
cito contra malos ſententia, abſque timore- ullo filit 
hominum perpetrant mala *) gave orders two days 
after, that Carliel the principal ſhould be brought 
to London; that he and James Jrweng, in full term, 
(a thing not uſual) might be carried before the 
Juſtices at Newgate, and attainted and convicted. 
And a few days after the Baron of Sanchar was like- 
wiſe attainted and convicted at the King's-Bench in 
full term; and in a ſhort time after, to accompliſh 
his Majeſty's zeal for juſtice, the Baron Sanchar was 
(a) hanged publickly in term-time at the Palace of 
Weſtminſter, according to the judgment and ſentence 
he had before received, 855 | | 

I have reported this caſe with all the circum- 
ſtances, becauſe this example has not its parallel: 
for altho? it is true, that tne late Queen Mary is 
very famous on account of the exemplary juſtice 
which ſhe cauſed to be executed upon Baron Stur- 
ton for the barbarous murder of Harguil; yet this 
preſent example of the Baron of Sanchar very 
much ſurpaſſes that of the Baron of Sturton, and 
that for many conſiderations. 1. Becauſe the Ba- 


ron of Sturton was taken by the ordinary, courle. 


of the Law, even within the Kingdom; but the 


principal in this caſe could nor, be taken by any 
common power, but by the means of his Majeſty's 


royal and abſolute power only. 2. The Baron of 
Sturton's offence was very apparent, and without 
any difficulty of Law: on the contrary, this of San- 
char was thereof (as appears) very full; but by his 
Majeſty's command, all theſe difficulties, with the 
conference and grave conlideration of his principal 


Judges, after ſearch of caſes precedent, were reſolved, 


and cleared up, and - notwithſtanding the impedi- 
ments, difficulties and impoſſibilities in legal pro- 
ceeding, greater expedition was uſed in this caſe than 
in that. In ſhort, the accompliſhment of the whole, 
the clearing up the truth of the fact in the caſe of 
the Baron of Sanchar, mult be attributed to the great 
wiſdom, power and vigilance of his Majeſty, as ap- 
pears by that which has been thereof ſaid * f 
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The Baron of Sanchar was a man of a very an- 
cient and noble family in Sc:t/and 3 he was a man of 
great courage and wit, endowed with many ex- 
lent gifts as well natural as acquired. The elo- 
quence of his diſcourſe, with the civility and diſ- 
f his behaviour, when he came before 
and went from the Judges, compelled the people 
who honoured him on account of his moral virtues, 
and thoſe for his ſake) to bewail his fall with great 
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his laſt troubles and afflictions. 
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grief, (altho* the occaſion of it was this baſe and 
barbarous aſſaſſination, premeditated for five years 
together with a malice bloody and inveterate:) this 
extraordinary affection of the people, was, as he 
himſ-If confeſſed, a very great conſolation to him in 


But at laſt their 
compaſſion abated, becauſe they perceived he died 
a true Catholick. 


XIV. proceedings againſt JON OIL VIE, for High- 
Treaſon, on Tueſday the laſt Day of February, 1615. 


at Glaſcow in Scotland. 


waa On Ogilvie alias Watſon came into 
* Scotland, in 1613. and making his 
reſdence for the moſt part of that 
winter, in the north parts of Scot- 
- gland; took his journey to Eng- 
and a little before Eafter. Where, 

| | giving out to ſome of his Coun- 
trymen, that he had a ſupplication for ſome wrongs 
to preſent to his Majeſty, he attended the Court, 
ſome two months; and falling in acquaintance with 
2 Gentleman of the weſt-country, after his preten- 
ded buſineſs was done, or the occaſion diſappoint- 
ed, he returned into Scotland with the ſaid Gentle- 
man in the beginning of June thereafter. Upon 
this familiarity, and other intelligences given him, 
he came to Gla/ſtow in Auguſt tollowing 3 and find- 
ing a kinder receipt by certain perſons in that city, 
(who have ſince been juſtly condemned) he made 
ſome haunt and reſort thither at ſundry times, till 


at laſt he was detected, and by the direction of the 
Archbiſhop of Glaſcow, who at that time kept his 
reſidence within the city, apprehended and commit- 


ted to priſon, on the 4% of Of: ber. 

In his examination, which was the next morning, 
before the Archbiſhop of Glajcoww, the Biſhop of 
Argyle, the Lords Fleming, Boyde, and Kilſyth, the 
Provolt of the City of Glaſcom, Sir Walter Stewart, 
and Sir George Elpbingſton, Knights, he confeſſed 
lis true name to be 7h Ogilvie, that he was born 
in the north of Scotland, and had been forth of the 


Country twenty-one years; that he lived at Grats, in 


a college of the Jeſuits, and was received in their 
order; that he returned into Scotland, by the command 
of bis Superior, and was to flay there until he was re- 
called, if no other impediment ſhould offer. Being 
required to give his oath, that he ſhould declare 
nothing but truth, in ſqch things as he ſhould be 


demanded; he anſwered, That be would take his 


oat, wut with ſome exceptions, namely, i be were 
demanded any thing that touched his eſtate and life, or 
bat might endanger theſe or any of them, be would 
rt anſwer z, likewiſe if the ſame tended io the prejudice 
Felber. And when it was reply'd, that his excep- 
tions being admitted, his oath was as good as no oath, 


ſeeing any queſtions that could be propoſed would 


* 
* 


concern ſome of theſe: he was induced at laſt to give 


a ſimple oath, which he did upon his knees; and 
riſing up from the ground, ſaid, I wil! neither lye 
nor equivocate, but what I ſay ſhall be truth ; and what 
J am asked, if I find it impertinent for me to anſwer, 
Iwill ſay nothing , or declare plainly I will not tell, 
Then being enquired of his coming into Scotland, 
the time and buſineſs he came to do, anſwered, his 
buſineſs was to fave ſouls. Touching the time when 
he came into Srot/and, anſwer'd, in the June before: 
where he was apprehended to equivocate, notwith- 
ſtanding of his proteſtation; for he meaned of his 
laſt coming, and was asked concerning the firſt. 
But the time at that examination was not under- 
ſtood. Being enquired of the places where he had 
been received, denied to tell, and if he had faid 
Maſs in any place, he anſwered, be would not ſay 
any thing that might work prejudice to himſelf or o- 
bers: and becauſe he had proteſſed, that he would 
not lye, the reply he commonly made to ſuch queſ- 
tions, was, Iwill not tell you. | 
The Lords finding him thus obſtinate, returned 
him toa chamber in the Caſtle, which was prepared 
tor him. | 
The 12th of December, he was preſented at Edin- 
burgh, before the Lords Commiſſioners, appointed 
by his Majeſty's miſſive for his Examination and 
Trial: namely, the Lord of Bianing Secretary, 
the Lord of Kilf5th, Sir Gideon Murray, the The- 
ſaurer- Deputy, and Sir William Oliphant, his Ma- 
jeſty's Attorney-General: to whom he anſwered in 
all that was proponed, as of before at Glaſcory. 
There the letters intercepted with him, were pre- 
ſented, which he acknowledged to be his: yet being 
demanded touching certain particulars contained in 
them, he denied to give their Lordſhips any fatis- 
faction. So as their Lordſhips perceiving nothing, 
but a pertinacious refuſing in him, to anſwer to 
points moſt reaſonable, and withal apprehending 
his ſtay at Court in the laſt ſummer, to have been 
for ſome worſe ſervice than he could ſpeed in, de- 
termined, according to the power given them, to 
extort by torments another confeſſion; which be- 
ing intimated to him, and he replying that he 
was ready to ſuffer what they pleaſed, it was 
thought 


thought fit to prove him with the eaſieſt form of 
Trial that could be uſed. | 

Ic pleaſcd his Majeſty in this time, while he was 
remaining at Glaſcow, to ſend a commiſſion to the 
Archbiſhop of G/a/cow, the Lord Biſhop of Argyle, 
the Lord Fleming, Sir George Elphinjton, and Janes 
Hamilton Provoſt of the city of Gla/cow, for trying 
the ſaid Ogilvie. 

His opinion touching his Highneſs's royal power, 
and the Pope's claimed jurildiction, maintained by 
Bellarmine, Suarez and others of that ſort : The quel- 
tions were thele, 

1. Whether the Pope be judge, and have power in 
ſpiritualibus over bis Majejty, and whether that power 
will reach over his Maj-jty even in temporalibus, if zt 
be in ordine ad ſpiritualia, as Bellarmine affirmeth. 

2. Whether the Pote have power to excommunicate 
Kings, (eſpecially juch as are nt of his Church) as his 
Majeſty. 

3. Whether the Pope have power to depoſe Kings, 
by him excommunicated ; and in pariicular,whether he 
have poxcer to depoſe the King bis Majeſty * 

4. Whether it be no Murder to ſlay his Majeſty, be- 


ing ſo excommunicated and depoſed by the Pope? 


5. Whether the Pope have pcwer to afſoil Subjects 
from the oath of their born and natural allegiance to his 


| Majeſty ? 


Upon the 18:b day of January, the foreſaid queſ- 
tions being read diſtinctly unto him, and he requi- 


red to declare his opinion thereanent, anſwered as 


followeth : | 

To the firſt, that he thought the Pope of Rome, Judge 
to his Majeſty,and to have power over him in ſpirituali- 
bus, if the King be a Chriſtian : and where it is asked, 
if that power will reach over his Majeſty in temporali- 


bus, he ſays he is not obliged to declare his opinion 
therein, excert to him that is judge in controverſies of 


Religion, which he acknowledges to be the Pope, or 
ſome one, having . authority from him. 

To th: ſecond he anſwered, That the Pore hath 
fower to excommunicate his Majeſty: and where it is 
ſaid, that the King ts not of th! Pope's Church , he 
a tb, that all who are baptized, are under the Pope's 

oroer. 

Ty the third, where it is asked if the Pope have potver 
to depoſe his Majeſty, being excommunicated ? anſwer- 


. 1 
” 
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ed, that he will nct declare his mind, exceft to him thay 
is judge in controverſies of Religion. 

To the fourth, whether it be lawful to flay his Ma- 
Jeſty, being excommunicated and depoſed by the Pope ? 
anſwered ut ſupra. | 

To the fifth, whether the Pope hat5 power lo afſoil 
Subjects from their born and natural allegiance 10 his 
Majeſly ? anſwered ut ſupra. 

In all thele Articles he was particularly reaſoned 
with, by the Archbiſhop of Glaſcato, Mr. Robert 
Boyde Principal of the College,(a man of rare erudi- 
tion) and Mr. A bert Scit one of the Miniſters of 
the City; where it was allo ſignified unto him, that 
it concerned him in no leſs than his life, what an- 
ſwer he ſhould make: if he ſhould ſtand obſtinate in 
theſe he had, given, he might know what favour was 
to be expected for his other crimes. Not the leſs 
ratifying all that formerly was ſaid, he added this 
further, hat he condemned the oaths of ſupremacy and 
allegiance proponed to be ſworn in England, and would 
needs have the writer to inſert thoſe words, to all 
which he put his hand, ſubſcribing thus, 

Jobannes Ogilveus, ſocielalis IEsu. 


Theſe anſwers being ſent to his Majeſty, under 
the teſtification of the foreſaid Commiſſioners, his 
Highneſs gave order to the Lords of the Privy- 
Council, for his Trial, which was appointed to be 
at Glaſcat, the laſt of February, Immediately af- 
ter, the Archbiſhop of Gla/cow directed the Pro- 
voſt and Bailitts of the city unto him, to ſignify, 
that Tueſday following was appointed for Arraign- 
ment, and that he would not be accuſed for Maſs ſay- 
ing, or any thing elſe that concerned his profeſſion, but 
for the anſwers that he had made to the demands propoſed 
to him by his Majeſty's Commiſſioners. They declared 
alſo, that if he ſhould upon better reſolution recall 
thoſe anſwers, and apply himſelf to give his Maje- 
ſty ſatisfaction in other points, which of duty he 
was obliged unto, the ſaid Archbiſhop would uſe 
his credit with his Highneſs, and the Lords of the 
Privy-Council for his ſafety. His anſwer was, that 
he thanked his Lordſhip, for the good will and kindneſs 
offered, but he was ſo little minded to recall any thing he 
had ſaid, as when he came tothe place, he would make 
a commentary upon bis anſwers, 


The Arraignment of Joun Oc1Lv1s, Jeſuit, on Tugſday the laſt of Fe- 
bruary, in the Town-houſe of Glaſcow, before James Hamilton Provoſt of 
Glaſcow, James Bell, Colin Campbell, and Fames Bradwood, Bailiffs of 
the City, Juſtices appointed by ſpecial Commiſſion for that buſineſs, by the 
Lords of the Privy-Council. The foreſaid Judges being affiſted by the 


honourable Lords there preſent: 


John, Archbiſhop of Glaſcow. 
James, Marquis of Hamilton. 
Robert, Earl of Lothian. 
IWilliam, Lord Sanquhar. 


eleven of the clock in the forenoon, the 
Court being ſet, Mr. Milliam Hay of Baro 


() N 7 veſday the laſt of February a little after 


commiſſary of Glaſcom, deputed by ſpecial commil- 


ſion from Sir William Oliphant of Newton, his Ma- 


jeſty's Attorney-General, produced the Indictment 


John, Lord Fleming. 

Robert, Lord Boyde. 

And Sir Walter Stewart, Baily-deputy of 
the Regality of G/aſcow. 


following : together with the citation uſed againſt 
thoſe, who were to paſs upon the Jury, and the 
roll of their particular names, ſubſcribed with his 
1 according to the cuſtom obſerved in thoſe 
caſes. | 


T he 


of 


1615. 


| The Indiliment of John Ogilvie Feſuit, after the form 


of the Law of Scotland. 


John Ovilvie, by your ſubſcription, a prieſt of 
45 late an of Jeſuits, you are indicted 
and accuſed, That for as much as God, the author 
of all righteous government, having eſtabliſhed 
Kings and Magiſtrates his Lieutenants upon earth, 
for repreſſing of violence, oppreſſion and vice, and 
the promoting of piety and juſtice, hath in his par- 
ticular grace and favour, bleſſed this Country with 
a more ancient, juſt and permanent deſcent of law- 
ful Kings, than any other nation of the world, and 
extended our felicity beyond the happineſs of our 
anceſtors, by the juſtice, wiſdom, and clemency of 
his Majeſty's profperous reign 3 and hath not only 
rewarded his Majeſty's zeal and righteouſneſs with 
wealth and peace, but alſo honoured and ftreng- 
thened him with the acceſſion of the molt mighty and 
flouriſhing kingdoms of Eng/and, France, and Ire- 


land. Which viſible favours proceeding directly 


from God's moſt bountiful hand, moved the whole 
Eſtates of this kingdom aſſembled in the Parliament 
holden at Perth, the gth of July, 1606. to ac- 
knowledge his Majeſty's ſovereign authority, prince- 
ly power, royal perogative, and privilege of his 
crown over all eſtates, perſons and cauſes whatſo- 
ever, within the kingdom: and all in one voice 
faithfully to promiſe, maintain, defend, obey and 
advance the life, ſafety, honour, dignity, ſove- 
reign authority and prerogative royal of his ſacred 


Majeſty, and privileges of his crown: and to with- 


ſtand all perſons, powers and eſtates, who ſhould 
preſume, preſs, or intend any ways to Im pugns 
hurt, or impair the fame: As alſo his Majeſty, 
with advice of the whole eſtates of this kingdom, 
in the Parliament holden at Edinburgh, the 22d day 
of May, Ano 1584, ratified, approved and perpe- 
tually confirmed, his Majeſty's royal power and au- 
thority over all «ſtates, as well ſpiritual as tempo- 
ral, within this Realm : and ſtatuted and ordained, 
that his Highnefs, his heirs and ſucceſſors, by them- 
ſelves and their Counſellors, were, and in all times 
coming ſhould be Judges competent to all perſons 
his Highneſss ſubjects, of whatſoever eſtate, de- 
gree, function, or condition, that ever they be of, 
Ipiritual or temporal, in all matters wherein they 
or any of them ſhould be apprehended, ſummon- 
ed, or charged to anſwer unto ſuch things as 
ſhould be inquired of them by our ſaid ſovereign 
Lord and his Council: and that none of them who 
ſhould be apprehended, called, or ſummoned, to 
the effect aforeſaid, ſhould preſume or take in hand, 
to decline the judgement of his Highneſs, his heirs 
and ſucceſſors, or their Council in the premiſſes, un- 
der the pain of Treaſon. And likewiſe by the 4875 
Act of King James I. his Parliament, and divers o- 
ther Parliaments thereafter, it is ordained that all 
the King's lieges live and be governed under the 
King's laws and ſtatutes, and under no laws of other 
Countrics and Realms, under the pain of Treaſon, 
and other, particularly expreſſed in the Acts before 
mentioned, and other laws of this kingdom. Not- 
withſtanding whereof, it is of truth and verity, that 
you having renounced your natural allegiance and 
duty to your native and righteous King, and caſt 
off all reverence, reſpect, and obedience to his ſo- 
vereign authority and laws, and dedicated your 
mind and actions to the unlawful obedience of fo- 
reign powers, adverſaries to his Majeſty, and reſol- 
ving, ſo far as in you lieth, to ſeduce his Majeſty's 
Vo L. VII. | 


for Hi gh- Treaſon. 


ſubjects from the faith and allegiance due to his 
Majeſty, repaired to this Country in the month of 
June laſt paſt, or thereabout. And by your confe- 
rences, inticements, auricular confeſſions, Maſs-ſay- 
ing, and other ſubtle and crafty means, endeavou- 
red yourſelf not only to corrupt many of his Ma- 
jeſty's lieges in religion; bur alſo to pervert them 
from their dutiful obedience due to his Majeſty, till 
you were diſcovered and apprehended by the Arch- 
biſhop of Gla/cow, who with divers his Majcſty's 
Counſellors and others his good ſubjects, uſed all 
chriſtian and charitable means to bring you to the 
ſenſe of your heinous offences and deſire of amend- 
ment thereof: but they loſing all their well-inten- 
ded labours, were (in reſpect of your perverſe obſti- 
nacy) commanded by his Majeſty, to enter to your 
examination, and the Trial of your heinous crimes 
and tranſgreſſions. And eſpecially the ſaid Arch- 
biſhop of Glaſcow, and many others of good rank 
and quality adjoined to him, by his Majeſty, 
for your examination, having upon the 1875 
day of January laſt, called you before them, to 
examine you upon ſome particular interrogatories, 
preſcribed by his Majeſty, to be demanded of you : 
as directly concerning his Majeſty's moſt ſacred per- 
ſon, life, crown, and eſtate. And chiefly you be- 
ing demanded by them, whether the Pope hath 
power to depoſe Kings, being excommunicated ? 
and in particular, if he have power to depoſe the 
King's Majeſty our ſovereign, being excommunica- 
ted by him ? you anſwered treaſonably, that you 
would not declare your mind, except to him that is 
Judge in the controverſies of religion, whom (by 
youranſwer made to the latter part of the firſt interro- 
gatory, demanded of you that day) you declared to 
be the Pope, or any, having authority from him. 
Albeit by the Acts of Parliament and laws of this 
realm, made in the years of God 1560, and 1567, 
it is ſtatuted and ordained, that the Biſhop of Rome 
(called the Pope) ſhall have no juriſdiction nor au- 
thority within this realm, in any time coming : and 
thereby not only declining treaſonably his Majeſty's 
juriſdiction, allowing of the Pope's juriſdiction, 
which is diſcharged by Acts of Parliament, as ſaid 
is; but hath committed moſt damnable and High- 
Treaſon, in not acknowledging that the Pope hath no 
power to depoſe his Majeſty, who holding his 
Crown and Authority abſolutely, ſovereignly, and 
immediately. of God, may not be depoſed by any 
earthly perſon, power, or authority. And there- 
after you being demanded, if it be lawful to ſlay his 
Majeſty, being excommunicated and depoſed by the 
Pope? you anſwered ut ſupra: which was, that you 
would not declare your mind till you were before the 
Pope, of others having authority from him : there- 
by not only declining treaſonably his Majeſty's Ju- 
riſdiction and authority-Royal ; but by your not an- 
ſwering clearly, that it is altogether unlawful, 
damnable, and diabolical, once to think that if is 
lawful to ſlay his moſt ſacred Majeſty, you have 
committed moſt heinous, pernicious, and unpardo- 
nable Treaſon. - And laſtly, being demanded, if 
the Pope had power to affoil his Majeſty's born 
ſubjects from their natural allegiance, you anſwered, 
ut ſupra : and thereby both declined treaſonably his 
Highneſs's Juriſdiction and Authority-Royal, in re- 
fuſing to anſwer before his Majeſty's Counſellors and 
Commiſſioners aforeſaid, in one matter meerly con- 
cerning his royal power over his people, and their 
ſubjection to his Majeſty ; and alſo committed wil- 
ful and deteſtable Treaſon, in not acknowledging 
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eſtate, the deſtruction of his Highneſs's perſon, and 


profeſſedly and preſently, that none on earth had 
power to aſſoll his Majeſty's ſubjeCts from their na- 
tural ſubjection and allegiatice to him, But that it 
may be known that your Treaſon proceeded of fore- 
thought of felony, and obſtinate reſolution, you 
freely and tinrequiredly did add to your foreſaid an- 
ſwers this damnable concluſion, that you condem- 
ned the oaths of ſupremacy and allegiance given to 
his Majeſty by bis ſubject; in his Dominions : where- 
by it is appafent, that your errand to this Country, 
hath been to infef&t his H'ghneſs's ſubjects, with 
the poiſon of your peſtilent and treaſonable opinion 
foreſaid, to the ſubvefſon of Religion, overthrow 
of his Majeſty's authority and crown, and deſtruc- 
tion of his moſt ſacred perſon. And albeit the 
courſe of all his Majeſty's life and reign, hath ma- 
nifeſted, how unwilling he hath ever been to uſe the 
ſeverity of his laws againſt thoſe who have ſaid and 
heard Maſs, and otherwiſe contravened the Acts of 
Parliament made againſt idolatrous papiſtry, and 
practiſers thereof within this Kingdom, deſiring ra- 
ther to reclaim them by inſtruct ion, from their er- 
rors, to the knowledge and pfofeſſion of the truth: 
and when he found them obdurate, and of deſperate 
reſolutlon, telleving the Country of the dangerous 
progreſs of their courſes, by their impriſonment and 
ban ment, whereof you had ſuch experience in 
the perſons of your own accomplices, condemned for 
their manifeſt crimes, as might very probably have 
made you to have expected the like, if any memo- 
ry of your native duty and born allegiance had 
wenn your mind : but you being altogether de- 

itute thereof, by the three laſt articles of your de- 
poſitions above-written, you have ſo plainly diſco- 
vered, that you profelledly approve the means, and 
wiſh the effe& of the overthrow of his Majeſty's 


ſeduction of his native ſubjefs, from their ſubjec- 
tion, and dutiful obedience : that thereby, ind by 
every one of your foreſaid anſwers, you have com- 
mitted molt heinous, deteſtable, and unpardonable 
Treaſon, and deſervedly incurred the moſt rigorous 
pains thereof to be executed upon your body, lands, 


and goods with all extremity, to the terror of others. 


The Indiftment being read, Mr. William Hay, /ub- 
flitute for his Majeſty's Attorney, opened the ſame, 
to the. effeft following. I 


Lbeit the Indictment of itſelf be clear enough, 
and 8 ſufficiently to my Lords Juſ- 
tices, their honourable Lordſhips here aſſiſting, 
and ro yourſelf John Ogilvie, who ſtands there ac- 
cuſed, the weight and gravity of the crime by you 


committed, yet I ſhall reſume it to you in few 
words, that your anſwers may be the more diſtinct, 
and without miſtaking, | 


You are not accuſed of ſaying Maſs, nor of ſe- 
ducing his Majeſty's ſubjects to a contrary religion, 
nor of any point touching you in conſcience proper- 


ly; but for declining his Majeſty's authority, againſt 


the laws and ſtatutes of the land, and for maintain- 
ing treaſonable opinions ; ſuch as we of this realm 
have hot heard by any avowed. The ſtatutes men- 
tioned in your Indictment, make it Treaſon not to 
anſwer the King's Majeſty, or his Council in any 
matter which ſhall be demanded: you being exa- 
mined by my Lord Archbiſhop of Glaſtow, and 
other honourable perſons adjoined to him by his 


14. Proceedings againſt John Ogilvie, 


Majeſty's ſpecial commiſſion, refuſed to anſwer to 
divers interrogatories proponed to you by their 
Lordſhips, and at the ſame time profeſſedly avouched 
the Pope of Rome his juriſdiction, . which by the 
laws of the Country is many years fince plainly dif. 
charged : therefore have you incurred penalty 
contained in the ſtatutes, and the ſime ought and 


ſhould be executed upon you. 

It is further laid unto your charge, that you be. 
ing demanded in the particulars, namely, Wbetlyr 
the Pope hath power to defoſe the ws. by Majeſty, our 
Sovereign? Secondly, Whether it be latful 10 ſlay 
his Maj being FAS by the Pope? Thirdly, 
Whether 'he Pope hath power to aſſoil his Majeſly'; 
ſubjefts, from their natural allegiance, or not? you 
denied to give any anſwer, touching any of theſe 
points except ye were enquired thereof by the Pope, 
or others having authority from him: and ſo not 
acknowledging, that his Majeſty's Crown and Au- 
thority is held immediately and ſovereignly of God, 
the author of all government; that it is deteſtable 
once to think, that his facred Majeſty may be law. 
fully killed, and that no man has power to aſſoil 
his Majeſty's ſubjects from their natural allegiance 
to his Highneſs : you have in theſe points, and e- 
very one of them, committed moſt heinous Trea. 
ſon ; for the which what you ſay in your own de. 
fence I ſee not. And yet further that it may be 
ſeen, how deſperate your reſolution is in all theſe 
points, although you were not required concerning 
the oaths of 3 and allegiance given to his 
Majeſty, by his ſubjects, ye freely and out of your 
own motives, condemned theſe oaths,as impious and 
unlawful. Thereby hath it appeared what a wicked 
and treaſonable mind you foſter againſt his Majeſty, 
our Sovereign. If you ſhould deny it, here are your 
anſwers ſubſcribed with your own hand, which ye 
cannot but acknowledge; them I deſire to be read, 
as likewiſe the ſeveral Statutes of Parliament, which 
you are alledged to have tranſgreſſed, and thereat- 
ter, fince his Majeſty is pleaſed, that the ordinary 
courſe of Trial be kept unto you; you ſhall have 
liberty to ſay for yourſelf, either againſt the relevan- 
cy of the fndiftment, or verification produced, 
what you think beſt. 


Then were read the Statutes of Parliament, mentioned 
in the Indiftment, and the ſaid John Ogilvie's Au- 
ſcwers to the demands proponed unto him, which he 
acknowledged for his own, and the ſubſcription there- 
to ſubjoined ; after which, baving licence of the 
Court to ſay what he could for himſelf, he ſpake io 
this effect: 


Vrſt under proteſtation, that I do no way acknow- 
ledge this judgment, nor receive you, that 
have that commiſſion there produced, for my Judges, 
I deny any point laid againſt me to be Treaſon : for 
if it were reaſon, it would be Treaſon in all places, 
and in all kingdoms ; but that, /aith he, is known 
not to be ſo. As for your Acts of Parliament, 
they are made by a number of partial men, the belt 
of the land not agreeing with them, and of matters 
not ſubject to their Forum, or Judicatory, for which 
I will not give a rotten fig. 

Where I am thought an enemy to the King's Ma- 
jeſty's authority, I know no other authority he hath, 
but that which he received from his predeceſſors, who 
acknowledged the Pope of Rome's juriſdiction. 


the King, /aith he, will be to me as hi predeceſſor 
x | W 
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1615. 
ine, I will obey and acknowledge him for 
rid but if he do otherwiſe, and play the run- 
nagate from God, as he and you all do, I will not 
acknowledge him more than this old hat. | 
Here the Archbiſhop of  Glaſcow interrupted his 
ſpeech, deſiring him to deliver his mind in a greater 
ealm, and with more reverend ſpeeches of his Ma- 
zeſty, (for he uttered thoſe things in a vehement 
paſſion, and as one tranſported with fury.) He re- 
membred him, that he was accuſed upon his life, 
before Judges that were authorized by his Majeſty's 
commiſſion : to decline the judgement, or rail 
againſt his Majeſty's authority, was bootleſs, and in 
1 man of his profeſſion, being an eccleſiaſtick, very 
ſcandalous. He ſhould rather take another courle 
ro amend what he had offended in, and recall his 
former anſwers ; if they had not proceeded from a 
deliberate purpoſe, or if he were reſolute to main- 
tain them, to do it with reaſon, and in a moderate 
fort; that this were his beſt, either for juſtifying 
himſelf, and the opinions he held, or for moving 
the Judges, and their Lordſhips that were aſſiſting, 
to commiſerate his caſe. He advertiſed him withall 
to be more remperate in his ſpeeches concerning his 
Majeſty, otherwiſe he would not be lincenſed thus 
ro offend. 
To this, Ogilvie made ſome little anſwer, That 


he would take the advertiſement, and ſpeak more 
coolly : howbeit, he would never acknowledge the 


judgment, nor think they had power to fit on his 


life ; but ſaid, And for the reverence I do you, to 
ftand bare-headed before you, I let you know it is, 
Ad redemptionem vexationis, & non ad agnitionem judicii, 
The Advocate here inſiſted, that ſeeing all his 
anſwers tended to decline the judgment, and that 
he brought no reaſon why the Indictment ſhould 
not go to a Trial, that the Jury ſnould be choſen and 
ſworn at the bar, according to the cuſtom. 


The Names of the Jury. 
Sir George Elpbingſton, of Blythſwood. 
Sir Thomas Boyd, of Boneſhaw, 

Sir James Edmeſton, of Duntraith, elder. 
Fames Murhead, of Lachop. 

James Roberton, of Ernock. 

Hugh Crawfurd, of Fordan- Hill. 

John Carſchore, of that Ilk. 

Hugh Kennedy, Provoſt of Aire. 

Milliam Makarrel, of Hill-houſe. 
James Blaire, Bailie of Aire. 

John Dunlop, of Powmilne. 
John Stewart, Burgeſs of Aire. 
Jobn Dumbar, Burgeſs there. 
Fames Johnſton, Burgeſs there. 
John Cunningham, of Rawes. 


It was allowed the priſoner to challenge any of 
the fore- named perſons, and to oppoſe unto their 
admiſſion : who ſaid, 

He had bur one exception for them all : they 
were either enemies to his cauſe, or friends: if ene- 
mies, they could not be admitted upon his Trial; 
and if they were his friends, they ſhould ſtand 
priſoners at the Bar with him. . 

The Jury were inſtantly ſworn and admitted. 

Then was the Indictment read again in the hear- 
ing of the Jury, and the evidences ſhewed them 
for verification thereof, which of before were pro- 
duced. And the priſoner being of new remembred 


to fay what he would for himſelf for the better in- 
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formation of the Jury, ſpake theſe things fol- 
lowing. 

l wiſh theſe Gentlemen to conſider well what they 
do. I cannot be tried nor judged by them; and 
whatever I ſuffer here, it is by way of injury, and 
not of judgment. Injuria eſt, non judicium. I am 
accuſed of Treaſon, but have done none offence, 
neither will I beg mercy. | 

Archbiſh»p. This is ſtrange, you have done none 
offence, and yet you are come in his Majeſty's 
Kingdom, and have laboured to pervert his High- 
neſs's ſubjects; both of theſe are againſt the Laws 
In this have ye not offended ? 

Ogilvie. I came by commandment, and if I were 
even now forth of the Kingdom, I ſhould return: nei- 
ther do I repent any thing, but that I have not been 
fo buſy as I ſhould, in that which ye call perverting. 
I hope to come to Glaſcow again, and to do more 
good in it. If all the hairs of mine head were 
Prieſts, they ſhould all come into the Kingdom. 

Archbiſhop. And do you not eſteem it a fault 
to go againſt the King's commandment, eſpecially 
in this point of diſcharging you his Kingdom ? If 
a King have any power within his Kingdom, it 
ſeems he may rid himſelf and his country of thoſe 
with whom he is offended ; and it favours of great 
Rebellion to ſay otherwiſe. 

Ogilvie, I am a ſubject as free, as the King is a 
King ; he cannot diſcharge me, if I be not an of- 
fender, which I am not, | 

And being asked for what offences he might be 
diſcharged by the King, anſwered, in the caſes of 
theft and murder. | 
Archbiſhop, You come not to anſwer any thing 
to the points of your Indictment, Why did you 
decline his Majeſty's authority, and refuſed to ſhew 

our opinion anent the Pope, his power in depoſing 
Lines, and looſing ſubjects from their oath of al- 
legiance ? And when it was asked you, if it were 
lawful to ſlay the King, being depoſed, and excom- 
municated by the Pope, which any loyal-hearted 
ſubje& will abhor to think of, why did you. not 
ſimply condemn it as unlawful? for in that you do 
not condemn it, you ſhew yourlelf of the opinion of 
the reſt of your ſect, who in their books maintain, 
that it is both lawful and commendable to ſlay 
Kings, if the Pope's commiſſion go forth once 
for it. X 

Ogilvie. For the declining of the King's authority, 
I will do it ſtill in matters of Religion; for with 
ſuch matters he hath nothing to do: neither have I 
done any other thing, but that which the Miniſters 
did at Dundee; they would not acknowledge his 
Majeſty's authority in ſpiritual matters more than 
I ; and the beſt Miniſters of the land are till of that 
mind, and if they be wiſe, will continue ſo. 

The Archbiſhop reply'd, That he was miſtaken, 
both in the place and matter; for it was not at 
Dundee, but Aberdeen, where eight Miniſters meet- 
ing in a general aſſembly, contended not againſt 
the King's authority, but that the aſſemby called to 
that place and time, could not be diſcharged by 
his Majeſty's Commiſſioner : neither ſhould the fact 
of a few, take it at the worſt, be eſteemed the deed 
of the whole. Theſe have been puniſhed for their 
offences, and ſome of them have confeſſed their 
error, and been graciouſly pardoned by his Majeſty. 
All good Miniſters profeſs ctherwiſe, and our Re- 
ligion teacheth us to acknowledge his Majeſty our 
only ſupreme Judge in all Cauſes. The King is 
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Keeper of both Tables, and his place bears him 
not only to the ruling of his ſubjects in juſtice, and 
preſerving equity amongſt them, but even to main- 
tain Religion and God's pure Worſhip, of which 
he ſhould have principal care. Your Lord the 


Pope, hath not only denied this authority to Kings, 


which God giveth them, but uſurpeth to himſelf a 
power of depoſing and killing when he is diſpleaſed ; 


and it were the leſs to be regarded, if this his uſur- 


pation had gone no further than your pens : but 
have entred, by this pretended right, the throats 
of the greateſt Kings, as your practice upon the two 
laſt Henrys of France bears witneſs. You are not 
able to lay ſuch imputation upon us, nor our pro- 
feſſion, which teaches, that next unto God Al- 
mighty, all mem are bound to fear, ſerve, and ho- 
nour their Kings. But what anſwer you, touching 
theſe demands? Hath the Pope power to depoſe the 
King? or is it not murder to kill him, being de- 
poſed by the Pope ? : 
Ogilvie, I refuſed before to anſwer ſuch queſtions, 
becauſe in anſwering, I ſhould acknowledge you 
Judges in Controverſies of Religion, which I do 
not. I will not caſt holy things to dogs. 
Archbiſhop. 1s it a point of faith, that the Pope 
may depoſe his Majeſty ? or do you think ita con- 
troverſy in Religion, Whether his Majeſty (whom 
God fave) may be lawfully killed, or not? 
Ogilvie, It is a queſtion amongſt the Doctors of 
hold the affirmative not 


the point: and if it ſhall be concluded by the 
Church, that the Pope hath ſuch power, I will give 
my life in defence of it; and if 1 had a thouſand 
lives, I would beſtow them that way, if they will 
make an article of Faith of it. 

Being urged by the Court to declare his own 
opinion, eſpecially in that point, whether ic were 


Murder to kill his Majeſty, being depoſed by the 


Pope? 

Ogilvie. I would not ſay it were unlawful, tho? I 
ſhould ſave my life by it. That if the King of- 
fended againſt the Catholick Church, the Pope 
might puniſh him as well as a ſhepherd or the 
pooreſt fellow in the country. That in abrogating 
the Pope's authority, the Eſtates of Parliament 
had gone beyond their limits, and that the King in 
uſurping the Pope's right, had loſt his own, Nam 


qui rapil jus alienum, perdit jus ad ſuum. 


Being asked touching the oath of allegiance, 


why he did condemn it, and the ſame being read 


unto him; he ſaid, It was a damnable oath, againſt 
God, and his truth, and that it was treaſon to ſwear 
it, becauſe it brought the King's Perſon and State 


in danger. Since this Kingdom, ſaid he, was Chri- 


{tian, the Pope's ſupreme power was always ac- 
knowledged : this being caſt off, (as we fee in the 
Act of your Parliament) againſt all reaſon and 
conſcience, and ſubjects forced to ſwear to a matter 
fo unlawful, what marvel that attempts and dan- 
gerous courſes be taken againſt him? Juſtiſſima lex 


eſt, ut que agil aliquis, talia patiatur. But would 


the King leave off his uſurping upon the Pope, he 
might live without fear, as well as the King of 
Spain, or any other Chriſtian Prince. Neither 


\ Biſhop, nor Miniſter, nor all the Biſhops and Mi- 


niſters in his Majeſty's Kingdoms had done, or 
could do the like. 

The Archbiſhop of Glaſcow did cloſe all to the 
Jury, to this effect. 


14. Proceedings againft John Ogilvie, 


Gentlemen, and others, who are named upon 
this Aſſize, tho* I minded to have ſaid nothi 
but ſitten here a witneſs of the proceeding, I have 
been forced by his proud and impudent ſpeeches, 
ſomewhat to reply, and muſt with your patience, 
lay a little more. Ir is this ſame day, two and 
twenty weeks paſt, that this priſoner fell into mine 
hands; ſince that time he hath had leiſure to think 
enough what courſe was fitteſt for himſelf to take, 
for ſatisfying his Majeſty whom he had offended. : 
neither hath he lacked counſel and advice, the beſt 
that we could give him. Beſides, he hath found 
on our part nothing but courteous dealing, and bet- 
ter entertainment, than, I muſt now ſay it, he hath 
deſerved, Mine own hopes were, that he would 
have followed another courſe, than I ſee he hath 
taken, and not ſtand to the anſwers which he made 
to thoſe demands which were moved unto him by 
his Majeſty's Commiſſioners, and you have ſeen: 
but if his anſwers at the firſt were treaſonable, they 
are now fo little bettered, as in all your hearings, 
he hath uttered ſpeeches moſt deteſtable, made a 
commentary worſe than the text was, and ſhewed 
himſelf to carry the mind of an arrant and deſperate 
traitor, You perceive he obſcures not his affection 
towards the King's Majeſty, our Sovereign, in all 
his ſpeeches preferring the Pope to his Majeſty: 
and which is more intolerable, affirmeth the King's 
Majeſty to have loſt the right of his Kingdom by 
uſurping upon the Pope. He will not fay, it 1s 
unlawful to kill his Majeſty ; he faith, it is treaſon 
for ſubjects to ſwear the oath of allegiance, and 
meaneth ſo much in his laſt words, as the King's 
Majeſty's life and eſtate cannot be affured, except 
he renders himſelf the Pope's vaſſal. 

Thus hath he left you little to do, except that his 
Majeſty's pleaſure is, the ordinary form be kept 
with him, you ſhould never need once to remove: 
all his ſpeeches have been ſo ſtuffed with Treaſon, 
that I am ſure the patience of the Noblemen, and 
others here preſent, hath been much provoked. 

In all that he hath ſaid, I can mark but two 
things alledged by him, for the Pope's authority 
over Kings ; the words of our Saviour to St. Peter, 
Paſce oves meas, feed my ſheep : and the ſubjection 
of Kings, eſpecially of our Kings, fince the King- 
dom became Chriſtian, to the Pope. For the words 
of our Saviour, how little they ſerve his purpoſe, I 
have no need to tell you. To feed the ſheep of 
Chriſt, isnot, I hope, to depoſe Kings from their 
eſtates, nor to inflame the hearts of ſubjects againſt 
Princes, much leſs to kill and diſpatch them : we 
are better taught than to be deceived with ſuch 
gloſſes. Saint Peter made never that ſenſe of thoſe 
words, and teacheth us a far other doctrine, in his 
firſt Epiſtle, fifth chapter, and ſecond and third 
verſes. 

I will not ſpend time with ſuch purpoſe ; only 
this I muſt ſay, that whatſoever was St. Peter's pre- 
rogative, the Pope of Rome hath nothing to do with 
it: for he cannot be St. Peter's ſucceſſor that hath 
forſaken his doctrine, and gone againſt his practice 
directly, both in that and other points of Chriſtian 
Faith. And for the antiquity of his uſurped power, 
I may juſtly ſay, that Mr. Ogilvie is not well ſeen 
in antiquity, or then ſpeaketh againſt his know- 
ledge, when he faith, that this power of the Pope 
was ever acknowledged by Chriſtian Kings : the 


Biſhops of Rome, for many years, made no ſuch 


claim, neither did Emperors or Kings ever 1 
Ta | | 4 


PFF TE Hy PEER EY cn SIE ene” 8 * 
— 


PFC . c ˙ A NEE 7 
9 


4 
* 
* 
* 
1 
N 
8 
* 
5 
: , 
. 
; 
7 . 
£7 
Fi 4 
2 
aq 
. 
5 
* 
r 
8 
N 
> = 4 
— 
Pars 
2 
1 
* 
. 
3 
IR 
"vs 
"<1 
$7 
* ' 
at: 
8 
Er 
V 
£ = 
4 
$2 
, * 4 
= 
1 
> 
. 
Soup 
. 
8 
- N 
"© - 
3 85 
bt, 
Ya 
"I 
5 
1 
0 1 
2% 
* 
* 
I'S 
* 
1. 
Pal 
ry 1 
* 
„ 


e 


e ee e e 


* 


8 „%% AA ĩ ˙ ˙ AAA 8 Se bg 
7 RE IG: N * ws es Eine, SF: a IE IIS n 
33 OE Te REN — e ere 


1615. Tr for High-Treaſon. _ 


ſubiection: long it was e'er the Pope of 
22 to the height of commanding Kings, 
and not till he had oppreſſed the Church, under 
the pretext of St. Peter's keys, bearing down all 
the Biſhops within Chriſtendom 5 which having 
done, then he made his invaſion upon Princes, and 
that by degrees. The Hiſtories of all ages make 
this plain, and the reſiſting he found by Kings in 
their Kingdoms, reftifieth that they never acknow- 
jedged his ſuperiority. Of our own, howbeit as we 
lie far from his ſeat, ſo had we leſs buſineſs and 
fewer occaſions of contradiction : yet can I makeit 
ſeen in divers particulars, when any queſtion fell out 
anent the proviſion of Biſhops and Archbiſhops ro 
their places, the bulls of Rome were ſo little re- 
ſpected, as the King's predeceſſors have always 
preferred and born out their own choice ; and the 
interdictions made upon the Realm, by theſe oc- 
caſions, not without ſome imputation of weakneſs 
to the See Apoſtolick, have been recalled. The 
ſuperſtitions of Rome were amongſt us laſt embra- 


ced, and with the firſt, by the mercies of God, 
' ſhaken off. Whatſoever you brag of your anti- 


quity, it is falſe both in this and in all the points of 
your profeſſion elſe, which I could clear, if this 
time or place were fitting. But to you of this Jury, 
I have this only more to ſay, you are to enquire 


upon the verity of the Indiftmeat, whether ſuch 
and ſuch things as are alledged to be committed by 


him, have been ſo or not: you have his ſubſcription, 
which he acknowledgeth ; you hear himſelf, and 
how he hath molt treaſonably diſavowed his Ma- 
jeſty's authority: it concerns you only to pronounce 
as you ſhall find verified by the ſpeeches that you 
have heard, and the ceſtimonies produced. For the 
reſt, the Juſtices know ſufficiently what to do, and 
will ſerve God and his Majeſty, according to the 
commiſſion given them, 3 


Maſter William Hay, Advocate for his Majeſty, 
alked Inſtruments upon the priſoner's treaſonable 
ſpeeches, uttered in the hearing of the Jury, and 
his ratification of the former anſwers made to his 
Majeſty's Commiſſioners : likewiſe for the further 
clearing of the Indictment, repeated the Acts of 
Parliament mentioned in the ſaid Indictment, with 
the Act of Privy-Council, made anent his Majeſty's 
ſupremacy and the oath of allegiance. And deſired 
the Jury deeply to weigh and conſider the perverſe 
and deviliſh diſpoſition of the party accuſed ; to 
the effect they might without ſcruple proceed in his 


conviction. And according to his place, proteſted 


for wiltul error, if they ſhould acquit him of any 
point contained in the ſaid Indictment, 


The perſons named upon the Jury, removed to 


the higher houſe, which was prepared for them, 


and having elected Sir George Elphing ſton, Chan- 
cellor, all in one voice found the priſoner guilty 
of the whole treaſonable crimes contained in the 
Indictment. 

Which being reported by the ſaid Sir George El- 
Phirgfton, and confirmed by the whole Jury, then 
returned into the Court, judgment was given, by 
direction of the Juſtices, 

That the ſaid Jobn Ogilvie, for the treaſons by 
him committed, ſhould be hanged and quartered. 


The Archbiſhop of Glaſcow demanded, if Ogilvie 
would ſay any thing elſe ? 


Ogilvie anſwered, No, my Lord, But I give 
your Lordſhip thanks for your kindneſs, and will 
deſire your hand. 

The Archbiſhop ſaid, If you ſhall acknowledge 
your fault done to his Majeſty, and crave God and 


his Highneſs's pardon, I will give you both hand 


and heart; for I wiſh you to diea good Chriſtian. 

Then Ogilvie aſked, If he ſhould be licenſed to 
ſpeak unto the people? 

The Archbiſhop anſwered, If you will declare, 
that you ſuffer according to the Law, juſtly for 
your offence, and crave his Majeſty's pardon for 
your treaſonable ſpeeches, you ſhall be licenſed to 
lay what you pleaſe ; otherwiſe you ought no. to 
be permitted. 

Then ſaid he, God have mercy upon me! And 
cried aloud, If there be here any hidden Cathglicks, 
let them pray for me; but the prayers of Hereticks 
I will not have. | | 

And fo the Court aroſe. 


A true Relation of ſuch things as paſſed at the Execu- 


tion of John Ogilvie, ahn the lajt day of February, 
Anno 1615. being Tueſday in the afternoon. 


Frer judgement was given, by the ſpace of 
A ſome three hours, he remained in the place 
where he was convicted, having leiſure granted him 
to prepare himſelf for death, He continued a while 
upon his knees at prayer, with a cold devotion ; and 
when the hour of execution approached, his hands 
being tied by the Executioner, his ſpirits were per- 
ceived much to fail him, In going towards the 
ſcaffold, the throng of people was great, and he 
ſeemed much amazed; and when he was up, Mr. 
Robert Scott and Mr. William Struthers, Mmiſters, 
very gravely and chriſtianly exhorted him to an 
humble acknowledgement of his offence, and if any 
thing troubled his mind, to diſburthen his conſci- 
ence. In matters of Religion, they ſaid, they would 
not then enter, but prayed him to refolve and ſettle 
his mind, and ſeek mercy and grace from God, 
through Jeſus Chriſt, in whom only ſalvation is to 
be found. 

Ogilvie anſwered, That he was prepared and re- 
ſolved. Once he ſaid, that he died for religion; 
but uttered this ſo weakly, as ſcarce he was heard 
by them that ſtood by upon the ſcaffold, Then ad- 
dreſſing himſelf to execution, he kneeled at the 
ladder- foot, and prayed ; Mr. Robert Scott in that 
while declaring to the people that his ſuffering Was 
not for any matter of Religion, but for heinous 
treaſon againſt his Majeſty, which he Joyce God 
to forgive him. Ogilvie hearing this, ſaid, he doth 
me wrong. One called Jobn Abircrumie, a man of 
little wit, replied, no matter, John, the more 
wrongs the better, This man was ſeen to attend 
him carefully, and was ever heard aſking of Ogilvie 
ſome token before his death ; for which, and other 
buſineſs he made with him, he was put off the 
ſcaffold. 

Ogilvie ending his prayer, aroſe to go up the 
ladder, but ſtrength and courage, to the admiration 
of thoſe who had ſeen him before, did quite forſake 
him : he trembled and ſhaked, ſaying, he would 
fall, and could hardly be helped up on the top of 
the ladder. He kiſſed the hangman, and faid, 
Maria, mater gratiæ, ora pro me, omnes Angeli 
orate pro me, omnes Sancti Santi zque orate pro = : 
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but with ſo low a voice, that they which ſtood at 
the ladder: foot had ſome difficulty to hear him. 

The Executioner willed him to commend his ſoul 
to God, pronouncing theſe words unto him, Say 
Fohn, Lord have mercy on me, Lord receive my ſoul: 
which he did with ſuch feebleneſs of voice, that ſcarcely 
he could be heard. Then was he turned off, (his left 
foot for a ſpace taking hold of the ladder, as a man 
unwilling to die) and hung till he was dead. His 
quartering, according to the judgment given, was, 
for ſome ref] pects, not uſed; and his body buried 
in a place that is kept for malefactors. 
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We have underſtood, by ſome perſoas who viſi- 
ted him at times during his impriſonment, that 
amongſt other his ſpeeches with them, he ſaid this, 
Thar if he had eſcaped his apprehenſion at this time, 
and lived till //hit/unday next, he ſhould have done 
that which all the Biſhops and Miniſters both in 
England and Scotland, ſhould never have helped. 
And if he might have lived at liberty unto that 
time, he would willingly have been drawn in pieces 
with horſes, and have given his body to have been 
tormented, 


VVV 
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XV. proceedings againſt Mr. WRAWYNH AM, in * Far- 
Chamber, for Slandering the Lord: Chancellor Bacos 


of [njuſtice Paſch. 16 Fac. I. 1618. 


BEFORE 


The Duke of Lenox. 
The Earl of $ufolk, Lord-Treaſurer. 
The Earl of Worceſter, Lord Privy-Seal. 


The Earl of Pembroke, * 


lain. 
The Earl of Arundel. 
Viſcount Malling ford. 
Sir _ ee Chancellor of the Ex- 
che 


Dre A hor. Lad Archbiſhop of Canterbury. 


Dr. King, Biſhop of London. 


Sir Henry Yelverton, Attorney-General. 


Mo it pleaſe your Lordjhips, 

SA T is the honour of this Court, that 
it repreſents the higheſt eartnly 
Jon Majeſty, and his preſence; and 
it is his Majeſty? s Honour, that 
as bimſelf is clothed with Juſtice, 
e fo you, as the greateſt and higheſt 
next his Majeſty, ſhould put on 


I the ſame en. 


Clemency and Juſtice are the two Lights of every 
Kingdom, without which, your perſons and eſtates 
would be expoſed to violence, and without which, 
great Monarchies would be but great Thefts; and 


as juſtice is not to be recompenced in price, ſo 


ought not the ſcandal hereof to go unpuniſhed ; 


eſpecially, when it toucheth ſo great a perſon, as, 
in the ſacred Seat of Juſtice, is next to the King: 
the Chief Judge in this Court, and the ſole Judge 


in Chancery, who is much defamed by the Gentle- 


man at the Bar, in the moſt precious point of all 


his virtues, his Juſtice; be it ſpoken without of- 


fence, baſely and blameleſsly is my Lord-Chan- 
cellor traduced, as if he deſerved, that all the 


thunder bolts of heaven ſhould fall upon him. 


Dr. Anarews, Biſhop of Ely. «+ 

Sir Edward Montague, Lord Cue, 
of the King Bench. 

Sir Henry Hobart, Lord 8 
the Common-Pleas. 

Sir Laurence Tanfield, Lord Chief. Baron of 
the Exchequer. 

Sir Edward Coke. 

Sir Thomas Lake, Principal Secretary. 

Sir Henry Cary, Comptroller. 


At my Lord? 5 firſt coming into this place, he 
found a Cauſe in Chancery, between this Gentleman 
at the Bar, and one Mr. Fiber, not controverted 
in the title, but concerning the value of the Leaſe, 
which Fiber held of Mraynbam; in which, the 
Lord- Chancellor peruſed the proceedings of the 
cauſe, called the parties to give a ſummary end to 
ſo tedious a cauſe; and becauſe the ſucceſs an wered 
not the deſire of this Gentleman, therefore he kicks 
againſt authority, who before was not more grieved 
at the expence, than now impatient at the ſentence 3 
which was not want of juſtice in my Lord, but of 
equity in the cauſe. 

I confeſs I was of counſel with Mr, MWraynbam, 
and preſs'd his cauſe as far as equity would ſuffer ; 
but I know that Judges look with other eyes than 
Counſellors do, they go not by tale, but by weight. 
And therefore, their Judgment muſt anſwer the 
Counſel, and quiet the mind of the Party: and 
tho* in gaming, loſers may ſpeak, yet in judgment 
they mult be ſilent ; becauſe it is preſumed that no- 
thing is taken from them, but what is none of theirs, 
Bur this Gentleman being of an unquixt Spirit, 
after a ſecret murmuring, breaks out into a com- 
plaint to his Majeſty, and not ſtay ing his return out 


of Scotland, but fancying himſelf, as if he ſaw ſome 
Cloud 
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d ariſing over my Lord, wearying and tiring 
d Majeſty Wich infiokte ſupplications in this cafe, 
And how, my Lords, as if all his former cauſe had 


been loſt, he preſents it no more in parts, or looſe 


papers, but compiling his undigeſted thoughts into 
a libel, though the volume was but in quart ; faſt- 
ens it on the King on Good-Friday laſt, 

And his moſt Piney Majeſty, finding it ſtuffed 
uphwith molt bitter revi ing ſpeeches, againſt ſo great 
and worthy a Judge, hath of himſelt commanded 
me this day, to ſet forth and manifeſt his fault unto 
yout Lordſhips, that ſo he might receive deſerved 

uniſhment. 

In this Velvet pamphlet (for this Book is bound 
in Velvet) is ſet forth his cauſe, the work of this day; 
wherein Mr. Wraynbam faith, he had two decrees in 
the firſt Lord-Chancellor's time, both under the 
Great Seal, and yet both are altered ſince the laſt 
Lord-Chancellor's death, and cancelled. by this 
Lord-Chancellor in a ex; a manner; and 
Firſt, -without cauſe; Secondly, without matter; 
Thirdly, without any legal proceedings; Fourthly, 
without precedent ; Fitthly, upon the party's bare ſug- 

eſtions ; and Sixthly, without calling Mr. Wrayn- 
12 to anſwer. And of this, my Lords, ſpight- 
fully he imagines a threefold end: Firſt, to reward 
Fiſher's fraud and perjuries; Secondly, 10 palliate 
his unjuſt proceedings, and to rack things out of joint; 
and Thirdly, to confound Wraynham*s Eſtate: and 
that my Lord was therein led by the rule of his own 
fancy. Yet he ſtayeth not here; but, as if he 
wou'd ſet ſpurs againſt my Lord, he aggravates my 
Lord's Injuſtice to be worſe than Murder; ſaying, 
that in his ſentence, he hath devoured him and his 
whole family. And ſecondly, as if one fin ſhou'd 
follow upon another, he doubles it upon my Lord, 


and, in a manner, plainly gives my Lord the lye. 


And hearing that my Lord had ſatisfied his Majeſty 
in this caſe z he ſaith in his Book, that he that did it 
unjuſtly, muſt, to maintain it, ſpeak untruly, ad- 
ding falſhood to my Lord's Injuſtice ; ſaying in his 
Book, it is given out my Lord hath begged Wrayn- 


| bam's pardon : which, tho? it be the ſhew of a gen- 


tle heart, yet argues a guilty conſcience, and is but 
my Lord's cunning to avoid the hearing of the 
cauſe. And as if my Lord ſhou'd know his own 
diſeaſe to be foul, and were unwilling to have it 
ſearched or diſcovered ; he chargeth my Lord with 
ſhifts, and tells him that he hath palliated oppreſ- 
ſion with greatneſs, wit and eloquence ; and that- 
the height of authority, makes men preſume. And 
to make this yet more ſharp, he urgeth, that my 
Lord, to maintain this, uſeth ſecret means, where- 
by the unſoundneſs of his actions may not be ſeen, 
and ſo to avoid cenſure ; and, as if my Lord ſhou'd 


have ſkill in Magick, he faith, that my Lord hath 


raiſed a report from hell of the late Maſter of the 
Rolls, which was confuted before his face, and 
damned before his death ; not content to ſcandalize 
the living, but ſo far, my Lords, doth his malice 
overſpread his wiſdom, that he doth not ceaſe, with 
his nails, to ſcrape the dead out of their graves a- 
gain, When it is well known unto your Lordſhips, 
that the Maſter of the Rolls was a man of great 


underſtanding, great pains, great experience, great 


dexterity, and of great integrity; yet, becaufe this 
cauſe fell by caſualty into his hands, by reference 
from the laſt Lord- Chancellor, and he followed not 
this man's humour in his report; therefore he 
brands him with theſe aſperſions, and adds this to 


the rt, That he grounded this report upon Wait- 


neſſes, that ſwore impoſſbilities, groſs abſurdities · 
and apparent untruths. How can you but think» 
my Lords, but that this Gentleman's head is full of 
poiſon, ſeeing it fell out ſo faſt then into his pen, 
trampling upon the dead? and this is an addition 
unto his 8 the injury of him that is dead, 
becauſe the State yet lives, wherein his Juſtice is 
ſcandaliz'd. : | | 

And now, my Lords, that you may the more de- 
teſt his ſlanders, whereby he goeth about to ſlander 
my Lord-Chancellor's Juſtice ; give me leave to o- 
pen the plain and even way, wherein this great 
Judge walks in this particular caſe. The queſtions 
in Chancery at firſt, were two, between Wraynham 
and 75/ber, upon croſs ſuits, either againſt the o- 
ther: Mraynbam complains of truſt broken, where- 
by he was defrauded, Fiber upon a debt of a private 
reckoning detained by /74ayubam. Upon proof of 
both*theſe, it was by aſſent order'd, that Her 
ſhou'd aſſign the Leaſe made unto him upon truſt, 
and Wraynbam ſhou'd pay the Money, ſo well prov- 
cd to be due to Fiſher: ſo by aflent was the Decree 
had, which is the firſt Decree. 

But Mr. Wraynham, wilely ſuſpecting that Mr. 
Fiſher had incumbred his Leaſe, and if it ſhou'd be 
aſſigned to him according to the Decree, it .wou'd 
be merely illuſory z he exhibits a new bill to diſco- 
ver what charge, and in what ſort, Fiſter had char- 
ged the land with incumbrances. And Mr. Wrayn- 
ham finding the incumbrances greater, upon the re- 
ference of the Lord · Chancellor to the Maſter of the 
Rolls, a bargain was mediated between them, that 
Fiſher ſhou'd hold the Leaſe in queſtion, and Wrayn- 
bam ſhou'd have after the rate of twelve years pur- 
chaſe; and to this, both aſſented: ſo that yout 
Lordſhips ſee that the firſt Decree was not cancell'd 
by my Lord Chancellor, bur diſcharged by himſelf 3 
for by the Decree he might have had the Leaks, but 
he contented himſelf with twelve years purchaſe. 

After this, the queſtion grew upon the value, 
which being referred to the laſt Maſter of the Rolls, 
how the value was at firſt, before the improvement, 
when it was in Leaſe to one Harply, and there upon 
proof and oath of divers Witneſſes, the Maſter of the 
Rolls returned and certified the conſtant produce of 
the Leaſe, to be worth 200 J. by the year; where- 
upon, Wraynbam was to have it at twelve years pur- 
chaſe, amounting to 2400/, Mr. Vraynbam ſee- 
ing the land was much improved, by a defence 
made againſt the {ea and other means, whereby the 
nature of the land was altered, and the profit much 
raifed ; moves the Lord-Chancellor not to recede 
from the bargain, bur faith, that the Value return- 
ed, was not the true value, for the land was worth 
400 J. by the year, and yet excepts by retainer in 
his hands, 2000 Marks, which he owed to Fiber, 
one thouſand and ſixty- ſur pounds odd Money 3 
whereby now Mr, Wrayn bam had received his 2400!, 
in his purſe. And when he law himſelf thus fleeced, 
having receiv*d 24001, for that which coſt but 
2001, now he ſtirs up new ſuits, and moves the 
Lord-Chancellor by a commiſſion to refer the value 
to two Knights that had been Farmers to the land, 
that they might certify the true value: the one, 
Sir L'Aſtrange Mordant, who certifies the value 
318 J. yearly z and the other, Sir Henry Spillman, 
certified the value to be 3641. yearly ; and my 
Lord-Chancellor ſtrikes between them, and makes 
it 340 J. So here is a difference of values, the firſt 
ot 200 l. upon. oath yearly, and this at 340 J. year- 
ly, without oath, The firſt value is at the time of 


Harply's 
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Harp!y's Leaſe, the ſecond is at the time of the com- 
miſſion granted, and after improvement of which, 


your Lordſhips well know in your wiſdom, the 


difference between land barren, and improved in 
value. The laſt Lord-Chancellor, according to 
the amounting value of 340 l. a year, annexed the 
increaſe to VMraynbam's bargain, and that he ſhou'd 
have it, as if the lands were worth 340 J. per ann. 
So that now, the 2400 J. in his purſe, had been 
worth 1680 J. annexed above 4000 J. Mr. Fiſher 
finding this annexed to the bargain, and that he 
ſhou'd be preſs'd to pay the ſurpluſage, and that 
he had choice either to pay the Money, or to part 
with the Leaſe; Fiſher moved the Court that he 
might give up the Leaſe, and deſires his firſt 2000 
Marks with damages, which Wraynbam aſſented to, 
ſo that he might have defalcation of that which Fiſber 
had received of the profits of the land. Upon this, 
upon conſent of parties, it was again decreed, (and 
this is the ſecond Decree, which //raynbam ſo much 
triumphs upon; not being an abſolute and poſitive 
Decree, but qualify*d with this:) Firſt, that Yrayn- 
ham ſhou'd pay the 2400 J. with damages to Fiſher : 
and, ſecondly, that J/raynbam ſhou'd have defalca- 
tion of ſuch profits as Mr. Fiſher had received out of 
the land. | 
Mr. Wraynham ſtrives with this ſecond Decree, 

being willing to have the value of the land, not ac- 
cording as F;/her had received, but what he might 
have recovered. g 

Now my Lord -· Chancellor finding the cafe thus 
ſtanding, thought it no injuſtice againſt Vraynbam's 
own 8 


finding that Vraynbam was neither willing nor able 
to return the 24001. with damages unto Fiſher, my 
Lord · Chancellor thought fit ro eſtabliſh the bar- 
gain, according to the firſt certificate of the Maſter 


of the Rolls upon oath ; becauſe the laſt certificate 


without oath, was not ſo equal in the ballance of 
Juſtice, as that with oath, certified by the Maſter of 
the Rolls, upon the examination of divers Witneſſes. 
Now, my good Lords, if this caſe thus ſtands, 
what Injuſtice is there committed? what unſound- 
neſs is there in this action? or, what cauſe is there 
for my Lord-Chancellor to hide himſelf, that this 
Gentleman ſhou'd in this caſe declaim againſt him 
this day? If it were, my Lords, to make my Lord- 


Chancellor, for fear, to take off his hand; he will 
let the World know he is more conſtant and coura- 
gious in the points of Juſtice, than that which he 


did ſo juſtly, fo lightly to revoke, And if it were 
to this end, to make my Lord-Chancellor to diſ- 
pute with Mr. Mraynbam; I am to let you know 
from his Majeſty, he will not let him forego, nor 


| forget his place, ſo much as to enter into debate 


with Mr. //raynham, knowing that it were not fit for 
him, to ſtand to wreſtle or wrangle with Mr. Wrayn- 
ham, but rather, to deſpiſe ſo mean an Adverſary. 

My Lords, you know that wiſe and juſt men 
may walk the fame way, though not the ſame pal- 


ſage ; there are divers courſes and divers ways to the 


ſame end, Juſtice : for Juſtice ſake; they are both 
to be honour'd, neither to be blamed, - For my 
Lords, if Judges ſhou'd be traduced as unjuſt, be- 
cauſe they differ in opinion, they ſhou'd have 
thankleſs offices, Juſtice is the harmony of Hea- 
ven, but Lingua detraftionts eft lancea triplex. 
Though this Gentleman hath ſweat hard to ſcoff and 
dare ſo high a Judge, yet the raſor of his tongue 


not that Fiſher ſnou'd loſe his damages, 
having forborn 2400/. ten years, nor that Mrayn- 
Ham ſhou'd be allow'd more defalcation than Fiſher 
cou'd receive, becauſe he was ty'd to a dry rent; and 
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cannot charge him that any thing came. betw- 

God and his own 1 but che merits of the 
cauſe; though it be certainly true, whilſt a man 
carries this fleſh about him, his Judgments and facul. 
ties will be imperfect. Yer, my Lords, I know that 
my Lord is the branch of ſuch a tree, who, though 
he bloſſom'd laſt, yet took more ſap from the root 
than any of the reſt: the ſon living in the memory of 
ſo worthy a father, the father living in the m mory 
of ſo vertuous a ſon, who may lay, as  Ageſilays 
once ſaid to his father, T obey you in judging nothing 
contrary to law, r e 3 

Lam glad this Gentleman is ſo naked of excuſe, 
yet heartily ſorry his defamation is ſo foul, as to 
draw ſuch a ſmart of puniſhment as this will be up. 
on him; and here if neceſſity (the true defender of 
man's wickedneſs) ſhou'd ſtep in, I anſwer, though 
neceſſity break through all laws, yet flying into the 
face of Juſtice, it muſt be broken by Juſtice ;. elſe 
no ſubject can be ſafe, nor no Court Keep itſelf 
from infamy. | a 

It is well, my Lord, that this fault falls out but 
ſeldom; for being exorbitant when it happens, it - 
cannot but be foul, It is a pernicious example; for 
by this, when ſlanders are preſented inſtead of com- 
plaints, that is bur to ſer diviſions between the King 
and his great Magiſtrates, to diſcourage Judges, 
and _ Juſtice in the fight and mouths of all! che 
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Therefore I beſrech your Lordſhips to pardon 
me, if I be too long, and ſuffer me to ſhew your 
Lordſhips what this Court, in like caſes hath done. 

In the ſecond year of his Majeſty's rejgn, when 
Sir Edward Coke, according to his place, informed 
againſt Forth in this Court, ore tenus, for petition- 
ing his Majeſty againſt the laſt Lord-Chancellor, for 
granting an injunction for ſtaying of à ſuit at the 
Common Law, (which your Lordſhips know how 
neceſſary it 1s) he being convicted upon his own con- 
feſſion, received a ſharp cenſure. I will conclude 
with this one, and I ſhall defire your Lordſhips, in 
this place, to hear it read; and then do humbly be- 
ſeech your Lordſhips to hear the Gentleman at the 
Bar, either for his defence, or excuſe. | 

Then Wraynham's Examinations were read in this 
Book and Epiſtle, | | 
Then he was charged with theſe words following, 
in the end of his Epiſtle to his Majeſty : He that 
Jꝝñudgeth unjuſtly, muſt, to maintain it, ſpeak un- 
truly; and the height of authority maketh men 
to preſume,” | 

Alſo, in ſhewing of his Majeſty reaſons why the 
Maſter of the Rolls was faulty, he ſaid ; Firſi, the 
Maſter of the Rolls had omitted many of his mate- 
rial proofs, | 

Secondly, He ſhifted off other ſome. 

Thirdly, That he ſometimes wreſted the equity of 
his cauie. 

Fourthly, That he did falſely cite Fiſber's proofs. 

Fifthly, That he grounded the report upon the de- 
poſition of Witneſſes that ſwore abſurdities, untruths, 
and mere impoſſibilities. | 

And, Laftly, as if the report had been condemn- 
ed and damned before to the pit of hell, he ſaid it 
was raiſed as ab inferno. 

In his Epiſtle to his Majeſty, he is charged with 
theſe words : 

I] underſtand my Lord-Chancellor hath begged 
my pardon : it is outwardly the ſhew of a great 
heart, but inwardly it argueth a guilty conſci- 
* ence z otherwiſe, if firſt I had been found guil- 
« ty, and his Lordſhip ſhould then have interceded 
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« with his Majeſty for me, it had been an argu- 
« ment of an indulgent nature; but to beg pardon 
« where there is no need, was manifeſtly done to 
ee avoid an hearing, and not in pity towards me z 
« for he that deſpoils me of my goods, I will not 
« truſt him with my perſon. And therefore, far be 
« it from me to hope, or truſt in his goodneſs ; I 
« diſclaim his favour, and infinitely deplore the 
« judgment of his Majeſty.” 

2 in the 3 of his Epiſtle were theſe 
words: I deſire to ſuffer at your gates, if I ſhall 
« dare to ſlander ſo great and eminent a Judge, unto 
« ſogreat and wiſe a King. | 

« If he ſhould not deſire to reward the Fiſhers for 
« their fraud and perjuries, I know not why he 
4e ſhould have racked all out of joint. 

« My Lord, with this his laſt cunning and rhe- 
\ « torick, hath palliated his unjuſt proceedings 
« againſt me; for my Lord's geſture and pronun- 
« cation in his ſpeech, is wanting in my writing, 
« out of which a cloudy miſt may riſe to hide the 
« yerity of your princely Judgment. 

« could never fee by what reaſons, or words, 
« his Lordſhip hath coloured his dealings to excuſe 
e himſelf unto your Majeſty, underſtanding only 
« a piece, and not the whole from your Majeſty. 
« This muſt move me moſt humbly to beleech 
« your Majeſty to fave my wite and children ; and, 
« out of your princely Juſtice, to appoint a day 
« of hearing, whereby there . ſhall appear unto 
'« your Majeſty, as well the ſincerity of my affir- 
4 mations, as the unſoundneſs of his Lordſhip's 
« actions. For I never ſought corners, but openly, 
« and ſometimes in my Lord's preſence, have no- 
« tified and complained of my wrongs, and deſire 
* a publick hearing before your Majeſty, which 
&« the greateſt ſubject dares not do, without truth 
« and juſtice,” VIA 

And in another place, Wraynbam ſaith, « My 
« Lord Chancellor proves nothing by record, nor 
«« delivers any thing by writing, to anſwer the 
« things objected againſt him; but would hide 
«© himſelf from the eyes of your Majeſty's juſtice.” 

His Majeſty faith, tho' he receive petitions from 
his ſubjects, againſt his higheſt Juſtices z yet he will 
have his Judges know, that they are ſubject to his 
account only, and to noneelſe upon earth, 

His Majeſty received this petition on Good- Friday 
laſt, in which this Gentleman hath ſo far exceeded 
the meaſure of an humble complaint, that I muſt 
appeal to your Lordſhips againſt him. 

Then was Foorth's precedent read, bearing date 
Mercurii decimo quarto Novembr. termino Mich. 
2 . 

And likewiſe Foorth's two laſt Petitions againſt 
my Lord-Chancellor, touching which, reference is 
had. And the Lords asked Mr. Wraynbam what 
he could ſay for himſelf, 


Mr. WRAYNHAM. 


Right Honourable, and my very good Lords, 


| en a Man fo perplexed with ſo many 
miſeries, what can be expected? and what 
maryel, if I ſhould faulter, or might let fall any 
ſpeech that might ſcem uncomely ? 

My Lords, I know not. how to behave myſelf, 
I will not willingly offend any, but eſpecially the 
King's moſt excellent Majeſty; yet nature com- 
mands me to defend myſelf, for it cannot be thought 


he can be faithful to another, that is not ſo to him- 
Va L, VII, 


10% 
ſelf, And therefore I humbly deſire, that what I 
offer in extenuation, or defence, that neither the 


meaneſt that hear it, nor your Lordſhips, which 


are to judge of it, would take it offenſively. 


My Book conſiſteth of three parts. 

Firſt, An Epiſtle to his Majeſty. 

Secondly, The body of the book, which relateth 
the truth of all the proceedings. 

And, Thirdly, a concluſive Speech in the nature 
cf an epilogue. 

Touching the body of the book, and the truth 
of the cauſe, I conceive it not now called in queſtion, 
for I think your Lordſhips will not enter into the 


particulars ; bu becauſe it hath pleaſed Mr. At- 


torney to ſpeak ſomething of it, I will not be ſilent. 

My acculations, my Lords, are ſet forth in two 
things: Firſt, That the complaint is of the Right 
Honourable the Lord-Chancellor. Secondly, That 
it is in bitter and unreverend terms. 

For the f:r/t, I muſt fly for ſuccour and protection 
unto our dread ſovereign Lord the King : for it 
pleaſed his Majeſty, ſitting here in the ſacred Seat 
of Juſtice, to declare, that if any were wronged 
in point of Juſtice, to him they might come and 
have redreſs; and for proof thereof, I humbly 
deſire your Lordſhips to hear me read a ſentence or 
two in his Majeſty's Book. 

«© For, ſaith be, if any were wronged, their 
„ complaint ſhould have come unto me;“ none 
of you but will confeſs you have a King of a 
reaſonable Underſtanding, c. 

And in another place, Why then ſhould you 
<< ſpare to complain unto me, being the high- way. 
therefore as you come gaping to the Law for 
“ juſtice, c.“ 

« But if you find bribery or corruption, then 
e come boldly; but beware of the juſtneſs of your 
e cauſe.” 

Firſt, therefore, in his Majeſty's opinion, a man 
may be wronged in a Court of Juſtice. 

Secondly, In that caſe, his Majeſty is not only 
willing to receive a complaint, but to reform what 
is amiſs: ſo that his Majeſty publiſhing this much 
to all his ſubjects, I hope your 3 will not 
conceive that barely to complain, is a fault; eſpe- 
cially ſeeing that his Majeſty ſaith, Why do 
„ you ſpare to complain?“ 

The /econd part of my accuſation is, becauſe I 
have uſed unreverend and bitter terms. | 

Firſt, I divided the collections objected againſt 
me, into two parts. 

(1. ) Into two Sentences, which Mr. Attorney 
hath endeavoured to faſten on the Lord-Chancellor 
by inference. 

(2.) Into words, applied to his Lordſhip. 

My Lords, Touching the fr/t, I hope general 
ſpeeches ſhall have no ſuch conſtruction. 

In the 116 P/alm, the Prophet faith of himſelf; 
T have ſaid in my fury, all men are lyars. And 
in the 14 Pſalm, it is ſaid of all men, They have 
all gone out of the way, and are abominable; there is 
none that doeth good, no not one. And in the Epiſtle 
ro the Romans, it is ſaid, Let God be juſt, and all 
men lyars. And again it is ſaid in Scripture, That 
the poiſon of Aſps is under their lips, that their throats 
were open ſepulchres. And yet it was never heard, 
that any of the Prophets and Apoſtles (godly men) 
found fault with David ſaying, You have ſaid my 
throat is an open ſebulchre; that I am @ Har; and 
abominable; becauſe ny were but general «ay i 
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And therefore, my Lords, IJ humbly pray, that an 
genetal ſpeeches may not be applied to my Lord- 
Chancellor, for I had no ſuch meaning. 

For particular words, they are, as I take it, 
theſe ; Unſoundneſs of his Lordſhip's actions, un- 
Juſt proceedings; oppreſſion, and injuſtice. 

Now, my Lords, I muſt again fly to the King for 
ſuccour, in theſe words: for his Majeſty points 


forth the things for which a ſubject may complain. 


For his Majeſty ſaith in his book, „If a man 
ce be wronged in the courſe of Juſtice,” What is 
it but injuſtice? | 

Secondly, His Majeſty ſaith, “ That if one find 
e bribery, corruption, injuſtice, &c,” and then 
we ſhould come boldly. 

Firſt, For the word injuſtice : he that proves 
the juſtice of his cauſe, proves the judgment given 
againſt it injuſtice: for, my Lords, I conceive, un- 
der your Lordſhips favour, that this very word 
contains all the reſt, and that all other words that I 
have ufed, are bur ſynonymies unto this; and I 
uſed them all, yea all, I proteſt, to avoid rautology, 
and to avoid always the uſing of the ſame word, 
injuſtice. | | 

And that alſo which urged me to uſe it, was neceſſi- 
ty ; and that twofold neceſſity : Firft, For that unleſs 


Tparticularly accuſed his Lordſhip of injuſtice, I was 


out of hope ever to obtain an hearing of his Majeſty. 

Secondly, My miſeries inforced me unto it: And 
therefore it may pleaſe your Lordſhips to under- 
ſtand, that in my firſt petition to his Majeſty, there 
was no ſuch word as injuſtice, or that tended near 
unto it: but only it did fer forth what the then 
Mafter of the Rolls, this Lord, and the laſt Lord- 
Chancellor had done; and defired his Majeſty to 
judge, whether the laſt Lord-Chancellor, or the 


now Lord-Keeper, had moſt juſtly diſtributed 


Juſtice, It pleaſed his Majeſty to give anſwer, 
« That he would take ſome other courſe, when he 
© came near London.“ 


When his Majeſty came to Theobalds, I framed 


two other petitions, and delivered the one to his 
Majcſty, and the other to Secretary Winwood; 
and in neither of theſe Petitions was there mention 
of injuſtice, or a word favouring of it. 
And when I beſought his Majeſty, at that time, 
to hear the cauſe, or to refer the examination, he 
ave me this anſwer : © If myſelf, and the Lords 
« ſhould trouble themſelves about hearing of Sen- 
ce tences, no other buſineſs would be done by us, 
« for every man would be ready to complain.” 


And thus I had fallen off, but that his Majeſty 


ſaid further unto me, Will you charge my Lord- 


« Chancellor with injuſtice, or bribery ??* I blan- 
ched the matter again, and deſired his Majeſty 
would be pleaſed to grant me an hearing of the 
cauſe. E | 4SES 

After which, when I had meditated again of his 
Majeſty's queſtion, I found great coherence between 
this queſtion and the words in his 'Majelty*s book, 
and thereupon was bold to uſe the word injuſtice. 
Unto which his Majeſty was pleafed to anſwer, 
« Theſe accuſations are too too common: but I 
c will have relation of the cauſe from my Lord 
« himſelf.” | 

After all this, underſtanding that the Lord- 
Chancellor had endeavoured to anſwer this matter 
unto his Majeſty, and to this end had produced the 
Maſter of the Rolls, Phillips, his report; which, 
I confeſs, taken by itſelf, may not only ſatisfy my 


Lord-Chancellor, but the King himſelf, or any 
; | BY 


man elſe living: and therefore, fearing that my 


Lord endeavoured to ſatisfy the King with that 


report, I ſaw there was no other courſe, but to 
give an anſwer unto it, which I could not do with. 
out the book. In making whereof, ſomething waz 
required, both before and after, which drew me to 
make the Epiſtle and the Epilogue. 

In the making whereof, I muſter'd together all 
my miſeries ; I ſaw my Land taken away, which 
had been before eſtabliſhed unto me; and after ſix 
and forty Orders, and twelve Reports, made in the 
Cauſe; nay, after Motions, Hearings, and Re. 
hearings, fourſcore in number, I beheld all over- 
thrown in a moment, and all overthrown without a 
new bill preferred. I diſcerned the repreſentation 
of a priſon gaping for me, in which I mult from 


thenceforth ſpend all the days of my lite without 


releaſe : for in this ſuit I have ſpent almoſt 3000. 
and many of my friends were ingaged for me, ſome 
damnified, others undone ; and with this, did ac- 
company many eminent miſeries, likely to enſue 


upon me, my wife, and four children, the eldeſt of 


which, being but five years old ; fo that we, that 
did every day formerly give bread to others, muſt 
now beg bread of others, or elſe ſtarve, which is 
the miſerableſt of all deaths: and there being no 
means to move his Majeſty to hear the Cauſe, hut 
to accuſe his Lordſhip of injuſtice ; this, and all 
theſe, moved me to be ſharp and bitter, and to uſe 
words, tho? dangerous in themſelves, yet I hope 
pardonable in ſuch extremities. 

And now I hope, if this will not acquit me, yet 
your Honours will be pleaſed to move the King for 
his gracious pardon : for miſery made patient 705 
break out and ſwell againſt God himſelf; and 
therefore, my Lords, how much more may it make 
me ſo conplency miſerable, to ſwell and tranſgreſs 
againſt man ! 

And if, my good Lords, you ſhould hear all the 
paſſages of the cauſe, I ſhould the better conceive 
your Lordſhips will not be troubled with it ; and 
Mr. Attorney hath already ſep it forth in that 
faſhion, as it makes much againſt me. But if your 
Lordſhips will vouchſafe me that favour, I hope I 
ſhall alter, or at leaſt extenuate your Lordſhips 
opinions in this Cauſe. 

In the year 1606, I preferred a bill in Chancery 
againſt Edward Fiſher, for defrauding me of a Leaſe 
of ſixty years: Fiſher forſwears the truſt, and pre- 
ferred another bill againſt me for debts ; both bills 
came to be heard before Kingloſſe: Fiſher offer'd to 
purchaſe the Leaſe, and the debts were referred to 
two Maſters. Theſe took great pains concerning 
the debts ; after which, the Lord-Chancellor refer- 
red the whole buſineſs to thoſe two Maſters of the 
Chancery, and then having examined. both Truſi 
and Debts, they report the Truſt proved ; and for 
the Debts, they think fit that I ſhould give her 
2000 Marks, whereof, 500 Marks were for da- 
mages. Fiſher, not ſatisfied, moves my Lord- 
Chancellor to hear the Cauſe himſelf, and this was 
in 1608; and my Lord, upon an hearing, decreed, 
with the conſent of Fiſher and his Counſel, that he 
ſhould aſſure the Land, and I pay 2000 Marks 
within ſix Months. 8 

After this, my Lord having made this decree by 
conſent, I ſerved Fiſber with it; but his contempt 
was ſuch, that after three commiſſions of Rebellion, 
was enforced to take a Serjeant at Arms to attach 
him, and had a Commiſſion awarded to the Sheriff 
of Norfolk, to put me in poſſeſſion, | 


Fiſher 
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/ perceiving that the hiding of his head could 
= —. having poſſeſſion of the Land; 
tales another courſe by fraudulent conveyances be- 
tween him and his brother, and others; and in a 
motion made in the name of Sir Ti bomas Challoner, 
(for they lodge the faſt intereſt in him) they inform 
that this conveyance was before my bill exhibited, 
and therefore deſire I might be put out of poſſeſſion ; 
and ſo it was ordered, that the poſſeſſion ſhould 
remain then as it was. 

Then I, to diſcover thoſe frauds, preferred a new 
Bill againſt Fiſber the deceiver, and three others. 
They in their anſwer ſet forth matter ſufficient to 
ſhew the fraud. For Sir Thomas faith, that this con- 
veyance from Sir Edward his brother, was made 
and ſealed when he never thought of it; that 1700 /. 
was to be paid; but yet he never ſaw the Land, he 
never bargain'd or condition'd for it, but hearing 
the trouble of it, aſſured it to Richard, the younger 
ſon of Fiſher, the deceiver : and fo becauſe he alſo 


was unable to go on in the purchaſe, he lodged it 


in the hands of Sir Thomas Challoner. . 
Hobart, Attorney, informs my Lord-Chancellor 
of theſe frauds; my Lord gave them a day, to 
ſhew cauſe why I ſhould not have the Land till they 
could make better proofs, Then thoſe witneſſes, 
which were both Fiſher's men, were examined by 
my Lord-Chancellor in open Court, and one of 
them ſwears that the conveyance, which muſt defeat 
the Decree, was ſealed in the Hall ; the other ſwears 
it was done in the Parlour ; one, that it was read 
the other, that it was not read: the one, that it was 
ſigned 3 the other, that it was not ſigned: one 
ſwears, that Sir Edward Fiſher was preſent ; the 
other, not preſent ; and both, that it was done at 
ſuch a time, when the Deed bears date twelve 
months after, 5 
Then what remains after all this, but that I ſhould 
have a confirmation of the old decree, or elſe a new? 
but I find it true, Nemo leditur niſi d ſeipſo. For 
then the Lord- Chancellor made a motion, that 
Fiſher ſhould buy the Land; againſt which, I not 
gainſaying, his Lordſhip referred the Mediation of 
the bargain to the Maſter of the Rolls, where it 
appeared, that Sir Edward Fiſher had made a Leaſe 
of half the land for 200 J. the year; and therefore 
Ic was agreed, that Fiber ſhould give 2400 l. out 
of the which, he was to dedn&t 2000 Marks for 
his debts, due by the firſt Decree, and the reſidue 
about 1066/7. I received, becauſe it did not appear 
what the Lands were worth. A Commiſſion was 
awarded out to Sir L' Hſtrange Mordant and three 
others, to find out the true value of the land, and 
a bargain was not commanded, but propounded by 


the Court: And I beſeech your Lordſhips to ob- 


ſerve, that the Maſter of the Rolls being to con- 
ſider of all the Examinations, lawfully taken in the 
Cauſe, nine Witneſſes were taken by the Commiſſion 
and duly examined; five Witneſſes more were exa- 
mined in the Examiners-Office, without my privity 
or conlent, and contrary to an Order in Court : 
which Witneſſes being examined, ſwore point-blank 
in all things, and according to thoſe proofs, the 


Maſter of the Rolls made his Certificate, and found 


2007, a year to be as much as the lands were worth. 

Herenpon the Lord-Chancellor gave a day to 
bew cauſe, why the cauſe ſhould not be decreed, 
which was the Order, quarto May, 1610. 


After this, the Lord Hobart, then Attorney, in 
the preſence of the Maſter of the Rolls himſelf, 


ich ſet down the defects of his own Report: 
Vo I. VII. | 
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Lord-Treaſurer. My Lords, this is contrary to 
all courſe, this muſt not be; for we mean not to 
enter into the merits of the cauſe, 

Mr. Attorney Zelverton. Mr. Wraynbam, for 
you to ſhift it off, doth but aggravate your offence ; 
for when you ſay, you uſed the reſt of your phraſes 
as /ynonymies to injuſtice, that implieth a taxation 
of his Lordſhip in point of juſtice ; and fo like- 
wiſe do your words imply, when you ſay, by the 
greatneſs of his wit and eloquence, he doth palliate 
the injuſtice of the Cauſe: therefore, tax my Lord 
particularly with one point of injuſtice. 

Here Mr. Wraynbam would not inſtance in any 
one particular. 

Mraynbam. Had I thought his Majeſty would 
not have heard my cauſe, I would have fat down 
in ſilence, and have devoured my ſorrow. I have 
formerly ſet down to your Lordſhips, that my De- 
cree was reverſed without a bill. 

Mr. Attorney. That is, when the bill is abfolute 
and conſtant, for there it muſt have a bill of revi- 
vor; but when it depends upon ſubſequent acts, 
and is qualified and conditional, there it may be re- 
verſed without bill. | | 

Mraynbam. I humbly ſubmit myſelf in all things 
to your honourable and clement cenſure: for the 
manner, I beſeech your Lordſhips pardon ; and for 
the matter, I humbly crave compaſſion. 

Mr. Serjeant Crew. May it pleaſe your Lordſhips, 
the Priſoner at the bar hath made a good ſubmiſſion 
at the laſt, I would he had begun with it. 

My Lords, the Flux of foul mouths muſt be 


ſtopp'd, otherwiſe the greateſt Magiſtrates will be 


traduced and ſlandered to Majeſty himſelf ; and 
tho* it be not Treaſon, yet I have heard it from a 
great and honourable Perſon ſitting in this place, 
that it is, Crimen læſæ Majeſtatis. 

My Lords, for the two Lords, the one that lives, 
the other that is dead, and their demeanor in this 
caſe, in honour of him that is dead, and without 
flattery to him that is alive; I ſay, they both 
judged according to their conſciences. 

The Lord- Chancellor that is dead, gave his judg- 
ment according to his conſcience, and not according 
to the conſcience of another man, but according to 
the integrity of his own heart: for Judges are to 
judge ſecundum æquum & bonum in foro conſcientiæ. 
And this Lord alſo judged out of his noble con- 
ſcience and integrity of his heart; for, my Lords, 
there was no binding decree. 

As for the merits of the cauſe, it muſt not be 
examined of the one ſide, nor of the other, for 
both Lords have done according to conſcience, 
coram deo & bominibus. And each hath delivered 
his own ſenſe according to their conſciences.“ 

The Lord which is dead, when he was alive, was 
one of the oracles of the wiſdom of the time; and 
my living Lord attributes very much unto him, 
whom God hath alſo inriched with great orna- 
ments of Nature; for no Man, no Magiſtrate, 
hears with more attention, nor no Magiſtrate of 
Juſtice attends with more underſtanding and pa- 
tience. 

You then, Mr. Wraynbam, thus to traduce my 
Lord, is a foul offence, with that black mouth of 
yours: you cannot traduce him of corruption ; 
for, thanks be to God, he hath always deſpiſed 
riches, and ſet honour and juſtice before his eyes: 
and where the Magiſtrate is bribed, it is a ſign of a 
corrupted eſtate, 

For the juſtice of the Cauſe ; 

32 My 


| 
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My Lords, I was of Counſel with Fer, and I 
knew the merits of the cauſe 3 for my Lord-Chan- 
cellor ſeeing what recompence Fiſher ought in juſtice 
to have received, and finding a diſability in Mrayn- 
ham to perform it, was inforced to take the land 
from //raynham to give it to Fiſher, which is hardly 


of value to fatisfy Fſber's true debt and damages. 


And this, my Lords, was the true courſe of it; ſo 
it ſtands upon thele parts your Lordſhips have 
heard. a 

I am glad at laſt, to hear Mr. Hraynbam's ſub- 
miſſion, and do humbly crave your Lordſhips 
cenſure. 

Sir Edward Coke, The cauſe before you, my 
Lords, is a very great cauſe, for a man muſt tread 
in this courle upon a very flender bridge: I will 
ſingle out, as near as I can, the ſtate of the queſtion, 
and then I will ſhew you in others, upon what words, 
and in what I ſhall ground my ſentence : for a com- 
plaint to the King's Majeſty, or a petition by any 
man that thinks himſelf wrong'd, I hold that re- 


gularly to be no offence. God forbid it ſhould be 


ſo: I can make no hedge between the Sovereign 
and the Subject; nay, in ſome Kingdoms, Quere!as 
ſubditorum detrahere in principe deſerenlur capitale eſt : 
And that would be a derogation from a Monarch, 
that no ſubject ſhould complain unto him ; yet upon 
the Statute of Weſtminſter, and at Common-Law, 
I make no queſtion but to ſhew you, that where 
petitions were made to the King in an unfit manner, 
they have been ſeverely puniſhed, Our caſe is now 
particularly in a ſentence given by my Lord-Cnan- 
cellor, an eminent Judge in this Court, and a ſole 
Judge in the higheſt Court of Equity that is in this 
Kingdom ; yea, this caſe is after ſentence, and 
againſt the ſentence, and with many ſuch ſcanda- 
lous and opprobrious terms againſt ſo high a Judge; 
and that not in paper, but in a book preſented to 
the King: this book in my hand, which the King 
hath delivered to the Attorney-General, that it 
might come before us for due puniſhment, Whe- 
ther this book be juſtifiable, or no; that is the 
queſtion. | i | 

It is a black book, Eſt jam conveniens luctibus ijte 
color. And it is a ſtrange book for ſome things 
that I will ſhew you, for it is no petition; and yet 
I will confirm every word I ſay, by ancient and mo- 
dern authorities; whereof, I am ſorry, very ſorry 
in good faith, for the excellent and worthy parts 


that are in you, Mr. Wraynbam. Now mark your 


own words in your book ; you call it a Review, 
or Revivor of the Report of the Maſter of the 
Rolls, Phillips, and the Decree of my Lord-Chan- 
cellor: the high Commiſſioners have ſometimes a 
commiſſion of Review, but it is very rare; and 
that is a Commiſſion of Grace, not of Right: ſuch 
a Review is preſented unto his Majeſty by Mrayn- 
ham, in which he deals not like a petitioner, but 


like a cenſurer, cenſuring every man that deals in 


the cauſe. 

Mark how the Common-Law ſets forth a Peti- 
tioner : It gives no ill words, it toucheth not men 
of injuſtice; for take this from me, that what grief 
ſoever a man hath, ill words work no good; and 
learned Counſel never uſe them. 

And therefore the petitioner at the Common- 
Law, is, Si placet majeſtati, &c. & quod juſtitia & 
rectum fiat, &c. Now in your petition, ſee whether you 
have behaved yourſelf well: Firſt, you make your 
major propoſition ; The unjuſt ſentence of a Judge, 


is far worle than a particular murder: then your 


2 


minor is, That my Lord-Chancellor hath ſatisfied 


his Majeſty, that I have informed him falſely ; but 
his Majeſty knoweth, that he that judgeth unjuſtly, 
muſt, to maintain it, ſpeak untruly; and that 
your Lordſhips and all Logicians know, the con- 
cluſion followeth neceſſarily. 

Firſt, he chargeth my Lord-Chancellor with in- 
juſtice, not complaining of any particular to be 
referred to examination: but ſaith in general, „H 
* hath done unjuſtly, and is worſe than a mur— 
derer; and that he hath informed the Kine 
« falſely.” h 1 

My Lords, You know, if a man put falſe metal. 
into the King's Coin, it is Treaſon; and if m 
I.ord-Chancellor ſhall infuſe poiſon and falſe infor- 
mation into the King's ear, it was an heinous of- 


fence, Yet, this contents not VMraynbam; but he 
flieth at all, ſaying, *+* That the height of autho- 


e rity maketh Men preſume.” And hath a place 
of ſcripture in his Book, Mee be to them that «write 
wicked Decrees : and in another place, he faith, 
„ Oppreſſion is palliated with wit and cloquence.” 

My Lords, Ought theſe things to be in a peti. 
tioner? a petitioner muſt go meekly and humbly to 
work, without ſhew of touch of any man. 

I will not omit a dead man; for, tho' ſpoken of 
him, it is a living fault. 

As for this Maſter of the Rolls, never man in 
England was more excellent for the Chancery than 
that man; and for ought I heard, (that had reaſon 
to hear ſomething of him) I never heard him taxed 
of corruption, being a man of excellent dexterity, 
diligent, early in the morning, ready to do Juſtice: 
for him to be taxed in ſucha high degree, as to o 
mit ſome of the material proofs, to ſhift off others, 
to wreſt the equity of the cauſe, and ſuch like: and 
in another place, That the Maſter of the Rolls 
© made an unjuſt and corrupt gloſs upon a fall: 
© rext, Sc.“ And in another, place, he faith, 
That Sir Edward Phillips's report was raiſed ab 


6 inſer no.“ 


My Lords, You know that the ſlander of a dead 
man is puniſhable in this Court, as Lewis Pick 
ing is able to tell you, whom I cauſed here to be 
cenſured for a ſlander againſt an Archbiſhop that 1s 
dead; for Juſtice lives, though, the party be dead: 
and ſuch ſlanders do wrong the living poſterity and 
alliance of the man deceaſed, | 

But Mr. J//-aynham ſpares not the King himſelf; 
for in one place of his Book, he ſaith, aſſurgat Ker, 
Sc. as if the King ſlept. And in another place, he 
ſaith, „That the Decree is reverſed without pre- 
« cedent.” But that is not fo, as I will ſatisfy 
you anon. 

For Mr. J/raynham's cenſure, I will never judge 
a man without authority and reaſon, 18 E. 1, 1 
Rotulo Parliament. 3. my Lord-Abbot there com- 
plained that Solomon of Wragg, and Hugh Courint) 
then Chief-Zuſtice, had confederated to give judg- 
ment againſt the Abbot. And the King anſwere, 


Shall we, upon this petition, call a judgment in 


« queſtion?” And in the end, the anſwer is, Ae. 
rogabit, & aliter facere non poteſt per legem terre. 
And my Lord-Abbot, becauſe he was a Lord, c- 
ſcaped puniſhment at that time. 

Another precedent I will ſhew you, is, Mic. 
18 E. 3. Rot. 151. coram Rege. Thomas I ilbra. 
ham petitioned againſt the Juſtices of the King's 
Bench, „That they had not done according te 
& law and rcafon.” And the petition was delivc- 
red to the repreſentative body of the King and h 

| Council“ 
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1618. for fandering the Lord-Chancellor Bacon. 


Council ; for the which the ſaid IWilbrabam was in- 
dicted, convicted, fined, and ranſoined in the King's- 


Bench. 


19 Aſſ. p. 3. Between Sir William Scott and Hum- 


\ Funny, who complain'd to King Eto, III. 
” Tha Sir William Seats, Chief. Juſtice, had awar- 
« ded an aſſi ze contrary to law.” And the King 
ſent it to the Judges; whereupon Hunney was im- 
priſoned, judged, fined, and ranſomed : yet he had 
no remedy but in Parliament. 

The Statute hath made a ſharp law againſt ſuch 
as ſpeak ſcandalous news of the Chancellor, Juſtice 
of the King's-Bench, Sc. And becauſe divers were 
puniſhed for ſlanders, in petitions to his Majeſty ; 
therefore, 13 R. II. Rot. Parl. numb. 45. the 
Commons deſired they might not be troubled for 
any matter that ſnonld be contained in petitions to 
the King: and the King anſwered, © Let every 
% man complain, ſo it be with Jaw and reaſon.” 

IWraynham objected a place of ſcripture for him- 
ſelf, where the Pſalmiſt faith, I have /aid in my fu- 
ry that all men are lyars, The text is, Dixi in ex- 
ciſſur fo Mraynbam ſaith, © It was not in his fury, 
but in his exceſs,” 

And another thing that J/ray»ham offered in his 
defence, was the King's words, where he ſaith, in 
his Book, Be bold to complain. But of what? of 
corruption? So likewiſe in Rot. Parl. 24 Edt. III. 
Parl. 3. numb. 16. If any man mix corruption with 
his cenſures, Anathema ſit. So likewile it 1s extant 


in the Rolls of the Parliament de la plbe, that the 


great de la Pole was convicted of bribery, and put 
ſrom his place; and Cardinal Molſey was convicted 


of a foul corruption. 


But if a man, according to ſincerity, give judg- 
ment, though he differ from another Judge, this is 
no Injuſtice. Famous Dyer gave judgment in the 
Common- Pleas, and this was reverſed in the King's- 
Bench; yet he diſcharged. his conſcience : and al- 
tho? it was afterwards reverſed, yet it was no Inju- 
ſtice. The like inſtance might be made of Sir 
Chriſtopher Wray, and others. Now, in this caſe, 
my Lord-Chancellor that is living, differs from the 
Lord-Chancellor that is dead. This is not ſtrange, 
it hath ever been, and ever will be; but if a Judge's 
conſcience be oiled, and moiſten'd with corruption, 
then all is nought. 

The King hath the pleas of the Crown, and upon 
every judgment, one of the parties is angry and diſ- 
pleaſed: But this muſt not preſently produce a new 
hearing, for that will hinder all other buſineſſes. 
For I will put you a great caſe between a Nobleman 
here, an divers other Noblemen that were truſted 
by the Counteſs of Southampton, who were all Plain- 
riffs, and Sir Moyle Finch Defendant : and this was, 
Mich. 42 & 43 Eliz. The main point that was 
controverted in the cauſe, was upon an exception of 
a Mannor (as I remember) in the Habendum of the 
deed, which my Lord-Chancellor then thought 
void. And therefore decreed, That my Lady 
of Southampton ſhould have all.” Whereupon 
Sir Moyle Finch petitioned Queen Elizabeib, that 
the ſhould refer the examination of the Decree to 
ſome of the Judges; but the Queen would never 
refer any thing to thoſe that were named unto her, 
bat the referred it to two other Judges not named in 


the petition, who attended my Lord-Chancellor ; 


and they then reſolved it agzinſt the Decree, and my 
Lord reverſed his own Decree. 

know I have held your Lordſhips long; yet J 
cannot tell, in theſe critical days, whether men will 


09 


be ſatisfied, which hath made me longer than 1 
would have been. Therefore, to conclude, I agree, 
in all things, with the ſentence given in Foorth's 


caſe of 2 Fac. 


Sir Folke Grevill, Chancellor of the Exchequer. 
This Court hath no intent to diſcourage the mean- 
eſt ſubject of his lawful appeal unto his Prince; for 
that were to diſinherit the people of law, and the 
King of the intelligence of the oppreſſion that 
might fall upon his people. | 

Bur this caſe I ſuppoſe not to be within the firſt. 
The matter in ſuch caſes, is but a review of an infe- 
riour ſentence of a ſuperiour Magiſtrate, my Lord- 
Chancellor of England: and that before he be heard, 
making the King his ſpeedy executioner. 

But examine the nature of theſe accuſations, and 
you ſhall find them mere ſcandals, and impoſſibili- 
ties; as breaking Decrees, rewarding frauds and 
perjuries, palliating oppreſſions with greatneſs, wit, 
and eloquence. 

Why, my Lords, it this liberty ſhould ſpread, then 
I defire the indifferent hearers to ſee in what a miſe- 
rable caſe the ſubject ſtands, when the right of every 
200d man ſhall ſtand in the malignity, and unquier 
nature of every turbulent ſpirit? And, my Lords the 
Judges, in what a cale ſtand they, if by ſuch clamours 
every delinquent ſhall be made Judge over them? 
and what privilege ſhall the King my Maſter have ? 
for if this humour ſhould take a little head, will it 
not carry both him and Juſtice into the field? And 
therefore I conclude, that this is ſeverely to be pu- 
niſned; and is not a petition, but a preſumptuous 
challenge, and of ſo far a worſe nature beyond 
duels, as honour and univerſal Juſtice is beyond par- 
ticular right? And therefore I agree with him that 
went before me, leaving his good parts to mercy, 
and his ill parts to the cenſure of Foorth's caſe. 


Lord Chief-Baron, Sir Laurence Tanfield. This 
cauſe is a cauſe of a high nature, being a ſcandal of 
a great and principal Officer of the Kingdom, and 
of one that is an high and eminent perſon : which 
ſcandal is ſet forth in this Book, which certainly I 
cannot call a petition ; for the petitioner hath pre- 
ſumed too far, that it is a plain reviſe of a Decree. 
Every man knoweth, that the Chancellor hath the 
keeping of the Great Seal, whereby is managed 
Mercy and Juſtice : and if this great perſon ſo truſt- 
ed ſhall be thus traduced by every offender, how 
inſufferable will this miſchief be? 

I doubt not but that by a right way, you may, 
by a petition in an humble courſe, and ſubmiſſive 
manner, deſire his Majeſty that he would be pleaſed 
to review a ſentence in Chancery, or elſe grant a 
commiſſion to others to review the ſame. Butdoth 
this man obſerve this courle ? no, but he will be his 
own judge, ſentencing his own cauſe. I can call this 
Book no better, than a ſcandalous and malicious In- 
vective againſt the Lord- Chancellor; and that not 
without great bitterneſs, as I have heard. 

Firſt, He taxeth him with Injuſtice: then mark 
the circumſtances; he ſaith, + My Lord-Chancellor 
« hath reverſed the Decree, without cauſe, without 
«© new matter, without legal proceeding, without 
e precedent, and upon a bare ſuggeſtion.” 

Then he goeth further, "ſaying, „ Injuſtice is 
«© worſe than murder; for this Decree hath devour- 
ed him, and his whole family.” 

And, not content with this, chargeth him with 
oppreſſion, and palliating it with greatneſs, wit, 

and 
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and eloquence; than which, a greater and heavier 


ſcandal cannot be ! 


You ſhall not be barred of acceſs to his Majeſty ; 


but that by a petition you may deſire to have a De- 
cree reviewed, and that his Majeſty would grant a 


commiſſion to review it. But theſe things muſt be 


done legally, and then the law protects us, tho? it be 


againſt a Nobleman. Sir Richard Crofts did ſue an 
action for forgery of falſe deeds againſt the Lord 
Beauchamp; whereupon my Lord Beauchamp ſued 


an action upon the Statute de Scand. Magnat. But 


that would bear no action, becauſe it was done le- 
gally: for a man may ſuppoſe in his Writ ſuch a 


fact, by the uſe of the ſaid Writ ; but he muſt be- 


ware that he prove it well, or elſe he ſhall be well 


" fined in the ſame Court. But much more ſhall he 


deſerve a fine, if he ſhall do it without Writ, or 
without ground or proof, as //raynham hath done. 
And therefore, becauſe I muſt be ſhort, I think 


him fully worthy of the cenſure before given, in all 


points. 


Lord Hobart, Chief. Juſtice of the Common- 
Pleas. Mr. Attorney hath very worthily and like 
himſelf, according to his place, brought this man 
into this Court, to give anſwer for the greateſt and 
molt outrageous offence, that of this kind hath been 
committed; in which caſe, I will firſt tell you, 


what I do not queſtion, and then what I do que- 
ſtion. 


For the firſt, Petitions may be exhibited to the 


King without controverſy, nay, in ſome caſes they 


muſt be exhibited ; and God forbid, that any man's 
way ſhou'd be lock*d up, or that any ſubject ſhou'd 
be barred of acceſs to his Majeſty ; for when ap- 


peals fail, and when ordinary remedy is wanting, fo 


that there isno Judge above the higheſt Judge ; yer, 
you may ſtill reſort unto your Sovereign for extreme 
remedy: this is proper to a King, Ceſſas regnare, ſi 
ceſſas judicare; for it is an inherent quality to his 
Crown. So that without controverſy a man may 
petition againſt a ſentence, for God forbid, that we 
that are Judges, ſhou'd draw that privilege to our- 
ſelves, to give ſentence, and not to hear it exa- 
min'd. But it is true, it muſt be preſented as a ſup- 
plication, and you muſt go formally to work : or- 
dinarily you muſt go to the proper Courts of Ju- 
ſtice ; if that fails, the extraordinary courſe is open 
by the King : and this is no more than to ſhew to 
his Majeſty, how you find yourſelf grieved, and 
then remit the cauſe and form to the King's wiſdom. 
But now ſee what this man hath done, he hath 
made neither the matter nor form of a petition, 
Firſt for matter, he pretends, that is not ſaying 
that my Lord-Chancellor hath expreſly infringed 
two Decrees, when he hath done nothing only croſ- 


ſed an order, than which, there is nothing more 


common, for they are but interlocutory, and not 

And for form, this is no Petition, no Book, as 
he wou'd call it, but an expreſs, peremptory and au- 
dacious libel. Then the manner offends yet more : 
for whereas, a ſupplication imports, that a man 
ſhou'd ſpeak it upon his knees, for as it is in ſome 
Realms, men attempt nothing againſt law, but they 
muſt do it with a rope about their necks ; ſo that 
he that goeth about to attempt any thing againſt a 
Decree, he doth it with a rope of the King's cenſure 
about his neck: but mark the carriage of this man, 


how inſolently he proceeds in this caſe ! 
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Firſt, for the King, as he hath been well obſer- 
ved, he faith, aſſurgat Rex ; as if he ſhou'd bid the 
King ariſe and take revenge. 

Therefore for the Decree, he ſaith, that the 
foundation of it came from hell; if that be fo, 
then this ſentence muſt needs be helliſh, when he 
falls upon a poor man, the Maſter of the Rolls: I 
call him poor man, becauſe he is not living to an- 
{wer for himſelf, but yet he was a worthy Miniſter 
of Juſtice, (tor I had much cauſe to know him) and 
he was of as much dexterity and integrity, as ever 
man that ſat in his place, and I believe the Chance- 
ry will find want of ſuch a man. But nor content 
with this, he ſcorns my Lord-Chancellor's courte- 
ſies, and carries himſelf, as if he wou'd trample all 
under foot. | 

So much for the manner : as for the matter, it is 


odious; the perfon with whom he hath to do, is the 


principal Officer and Magiſtrate of Juſtice in the 
Kingdom, one that hath the nomination of all the 
Juſtices of Peace, and the principal that names all 
the Sheriffs; one that keeps and carries the Seal, 
and ſits chief Judge in this Court, and ſole Judge 
in the Chancery, 

And ſhall we think that this man is bought and 
fold to Corruption, to Injuſtice, to Murder? What 
more tends to the King's diſhonour, than that he 
ſhou'd place in the Judicature ſuch an unworthy 
man? a man infinitely the more wrong'd, becauſe 
he deſerves his place, as well as any man that went 
before him; and yet his laſt Predeceſſor was very 
excellent, and deſerv'd no ſmall commendations, 
But Mraynbam J condemn, as a man barbarous 
both toward the living and the dead; wherefore, 
there is a juſtice and tribute due to the Maſter of 
the Rolls deceaſed. I wou'd have mention made of 
it in the Decree, and with that addition to the ſen- 
tence, I concur in all things with the Preſident of 


the Court. 


Sir Edward Mountague, Lord Chief-Juſtice. My 
Lords, it is a true ſay ing, Judicium non redditur 
n'/i in invitum. For J yet, never ſaw any man ſit 
down ſatisfied with a ſentence that went againſt 
him. 

I wou'd not fo far have blamed J/raynbam as to 


have cenſur'd him for complaining to the King; 


yet this reſtraint I find in law, which any man may 
ſee in King Edgar's laws. Let no man complain 
to the King in matters of variance, except he 
cannot have right at home, or that right be too 
heavy for him. Then let him complain to the 


« King.” Whereby it is meant, that if the laws 


be ſo ſtrict,” he ſhall complain in a Court of Equity 
to the King himſelf. Then, to complain is not 
deny*d to any man, for all Juſtice comes from the 


King, and though he diſtribute his Juſtice to be 


miniſtred in ſeveral Courts, yet the primitive power 
reſides ſtill in his perſon. Therefore, to the Juſtice 
of his Majeſty, may any ſubject have reſort ; but 
this muſt be humbly as a Petitioner, not as Mr. 
Mraynbam hath done here, who is not a ſuitor, but 
a cenſurer; and doth not complain, but proudly 


rails upon a high Judge. 


Can you, Mr. Wraynham, charge your Judge 


with corruption, through fear or affection? (for I 
make them both alike :) Spare not the chief Judge 
nor higheſt Counſellor, I fay, ſpare us not, -when- 
ever you can take us. But a judgment is pronoun- 


ced from the ſincerity of our conſciences, and war- 
ranted 
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ranted by our judgment and learning: ſhall we then 
undergo the cenſure of every ſuitor? no State, at 
no time, ever ſuffer'd this. 

My Lords, it lies upon us Judges as a duty, to 
reſtrain this boldneſs; our places as Judges, give 
us no privileges to do what we liſt, nor have ſuitors 
liberty to ſpeak as they liſt of Judges: God, and 
Order, hath ſet bounds to both. 

For the matter heretofore handled in the Chan- 
cery, it is not a work of this day to deal with that; 
we meddle not with your Decrees, we cenſure you 
only for your ſcandals. I ſaw in your Book a 
ſmooth Pen, and from your Tongue I have heard 
fair ſpeeches 3 bur in both I ſeea fiery ſpirit. 

For you wou'd raile up diſſenſion between the 
two Lord-Keepers of the King's conſcience, him that 
now is, and him that was, and now is with God: of 
theſe two Worthies I ſhall not ſay much, I will nei- 
ther wrong the dead, nor flatter the living. The 
matter of difference, for any thing I can ſee, or you 
can ſay, is but anorder againſt an order, whercin 
judgment may be varied by occaſions, and through 
circumſtances z true attributes are no flatteries. 

This honour let me give to theſe two great men of 
greater parts; better fitted for that place, never fat in 
this place: nay, a man may truly ſay, that the World 
hath ſcarce yielded two ſuch men of ſo excellent gifts, 
in this latter age of the World. : 

But you, Mr, Wraynbam, wronged both the li- 
ving and the dead. Of the Maſter of the Rolls that 
is dead, you ſpake your pleaſure: but all that hear 
you, and know him, will be ready to give you 
the lye. You ſay that he ſhould omit ſome of the 
proofs, and wreſt other-ſome, and ground himſelf 
upon Witneſſes that ſwore impoſſibilities, and ab- 
ſurdities, Sc. Who ever knew that man, knows 


him to bea true Reporter, and a judicious Collector 


upon proofs, as ever was. I will not diſſemble 


what others thought a fault in him, to be over- 
ſwift in judging: but this was the error of his 


greater experience, and riper judgment, than others 
had, 7 | 
Now, for my Lord-Chancellor, by the words 
ou uſe, you lay four of the greateſt Crimes upon 
Bim, that can be laid upon a Judge; Preſumption, 
Oppreſſion, Falſity, and Injuſtice: all theſe you ut- 
ter, with one breath, charging him with all in one 
ſentence: for you ſay, ** Height of Authority 
makes great Men preſume: there is preſumption 
and oppreſſion. And in theſe words, He that 
« judges.unjuſtly, muſt, to maintain it, ſpeak un- 
« truly ;” there you accuſe him of falſity and in- 
Juſtice, | 
Ex ore tuo te judico, ſerve nequam. For in your 


book you ſay, Let me ſuffer as a Traitor, if all 


«© that I ſay prove not an intire truth, if I ſhould 
dare to ſlander ſo great a Judge to ſo wiſe a King. 
Therefore, out of your own mouth, I pronounce 


ſentence againſt you, læſæ Majeſtatis: and tho? not 


as a Traitor, yet as a great ſcandalizer. And if 


all were true that is ſaid in your book, yet would I 


cenſure you for your quarrel with my Lord - Chan- 
cellor for form, and yet yourſelf uſe no form, no, 
not common civility. So that if it were againſt a 
common man, it were puniſhable, to offer ſuch 
words to the eye of a King, as here you give to m 

Lord-Chancellor, calling him a rewarder of frau 

and perjuries, an afflicter of the afflicted, a racker 


of things out of joint, a confounder of your eſtate, 
and the like. 1 
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Theſe are not words fitting a Petitioner, to be 
2 of a Lord- Chancellor, to be offered to a 

ing. 

AM, my Lords, this man's fault goeth one ſtep 
higher, touching the Perſon of Majeſty itſelf. I 
am a Judge of Crown- matters; and in this Libel, 
I think he hath ſcandalized the King in four things. 

Firſt, he ſaith, The King is but a Man, and 
« ſo may err;” implying an error in the King. 
Secondly, That myLord-Chancellor defends him- 
« ſelf by ſecret means, and that you are not called 
“ to anſwer.” Than which, what greater tax 
bs =_ ſo high a Majeſty, to condemn and not to 
« hear! 

Thirdly, „That my Lord-Chancellor doth co- 
“ver his injuſtice with wit and eloquence.” When 
we all know, that we have a Sovereign of thoſe 
high and excellent gifts, that it is not rhetorick, 
or eloquence, that can caſt duſt in the King's eyes, 
or cauſe him any ways to turn aſide from juſtice. 

Laſtly, you ſay, „That a man may diſtaſte 
truth, and ſuſpect judgment ;“ applying it unto 
his Majeſty. Which offences reaching ſo high, my 
cenſure ſhall be the heavier upon you. 

Now it will reſt, what ſhall be done with this 
man? As I give my ſentence from his own mouth, 
ſo will I rake advice from himſelf; he ſaith, State 
ſuper viis antiquis, look what our anceſtors have 
done of old, ſo let us do. In this, then you ſhall 
fee what they did in like caſes. 

Mich, 13. of the Queen, Ret. 29. Henry Blaunſ- 
ford, a Counſellor at Law, was committed to the 
Fleet, and fined, for falſe reporting the opinion of 
the Lord Leiceſter, and Secretary Cecil, with theſe 
words, Humanum eſt errare. | 

So likewiſe, 19 Hen. VIII. my Lord Stourton was 
committed by the Court, and fined, for ſaying 
theſe words: “I am ſorry to ſee Rhetorick rule 
«« where Law ſhould.” L | 

Sir Rowland Flaxing was committed, and fined, 
for reporting to the King, That he could have 
& noindiffer before the Lords of the Council: 
For which he was deeply fined, 7 Feb. 18 H. VIII. 

So likewiſe, in the time of Hen. VII. Sir Richard 
Terres was committed, . fined, ſent to the Pillory, 
and adjudged to lofe both his ears for his flanderous 
complaint exhibited to the King in a written Book. 
And that againſt the Chief-Juſtice Filz- James; the 

puniſhment of him that depraved the good Judge 
Sir James Dyer, is freſn in memory. | 

So that party which ſaid Judge Catlyne was an un- 
juſt Judge, 8 Eliz. Rot. 10. whoſe name was 
Thomas Welch, of London, who was indicted in the 

King's-Bench for this, as for an offcnce againſt the 
Common Law. His words that were deliver'd, 
were theſe: + My Lord Chief. Juſtice Catlyne is in- 
e cenſed againſt me, I cannot have Juſtice, nor can 
„ be heard; for that Court now is made a Court 
« of Conſcience;” This Indictment was found, 
and the record was, that it was in magnum contempt. 
Dominæ Regin ac cur ſue, ac in magn* ſcandalum, 
ac ignominiam legis Angliæ, ac in ſcandalum capitalis 
Juſt. ac in malum exemplum omnium ſubditorum. 

So it is that this offence of Mraynbam's is againſt 
the Law, the Commonwealth, and the Juſtice of the 
Kingdom; and therefore, according to the laſt 
judgment in law, and with the ſentence that was 
pronounced againſt Foortb, I concur and pronounce 
the ſame againſt Yraynbam in all things. And this 
right I would have done to the Lord - Chancellor li- 
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ving, the Lord-Chancellor and Maſter of the Rolls 
that are'dead, that thoſe things be fitly expreſſed 
to their honours, in the drawing up of the Decree. 


Sir Thomas Lake, principal Secretary. My Lords, 
If I had been the felt that had ſpoken in this caſe, 


I ſhould have thought it the greateſt difficulty how 
to walk evenly between the not diſcouraging the 


King's ſubjects, and in judgingſthe priſoner at the bar. 

But for that, my Lords before me have ſo well 
ſpoken, that no man may be diſcouraged to come 
to his Majeſty in a diſcreet manner: And very 
good learning hath been deliver'd by all my Lords 
the Judges, ſuch as may fatisfy every man; yea, 
and not ſatisfy only, but direct them what to do in 
ſuch caſes: therefore I may be the ſhorter. 


I will not be long in ſpeaking of the honour due 


unto Magiſtrates ; he that wades into that, ſhall 


have little of his own invention: nor of the offence 


that is now before us ; for the King's Counſel hath 


ſo fully and perfectly deliver'd it, that perhaps by 
this time, he knows his own error. And my Lords 


the Judges have made it appear ſo, whereby I think 
it as great an offence, as ever was in this nature : 
and much more deſerveth puniſhment, becauſe it is 
againſt a man no leſs eminent in virtue, than in 
place. 

Three things the Priſoner urgeth for himſelf. 

Firſt, For the word Injuſtice, he ſaith, . That 
« admitting the thing were unjuſt, then he might 
« call it unjuſt,” . 


But I anſwer, for a private man to call a publick 
| ſentence, Injuſtice, herein he ſheweth his error. 


Secondly, He urgeth, that it cauſeth a great 
loſs unto him, and therefore he would be the rather 


excuſed. 
It is true, I think that men, by ſentence, have 


loſs, for Fudicium redditur in invitum; but tho' it 


be a loſs, it is Damnum abſque ixjuria. 

Thirdly, He went the wiſer way, when he urgeth 
commiſeration unto us. For my own part, I could 
commiſerate the man, but I commiſerate the 
Commonwealth much more; for if this ſhould be 
ſuffer d, tumults, and a multitude of other incon- 
veniences would ariſe. And therefore I judge him, 
as the reſt have done before me. 


Sir Henry Cary, Comptroller. My Lords before 
me have ſpoken ſo much, that I ſhall not need to 
ſpeak, neither do I make any ſcruple of the ſaid 
ſentence. + | 

When I conſider how foully this man hath beha- 
ved himſelf, in Scandal and Invectives againſt ſo high 
a Magiſtrate, I muſt concur with the reſt of the 
Lords that have gone before me. 


- Biſhop of Ely, Dr. Lancelot Andrews. Tho! the 
ground of the complaint had been uſt, yet believe, 
my Lords the Judges, that the complaint being in 
ſo foul a manner, againſt ſo great a perſon, in ſo 
high a place, deſerves ſharp puniſhment : and there- 
fore I agree with the former ſentence. 


Biſhop of London, Dr. Jobn King. I ſhall bor- 
row a phraſe of him, though ſpoke to another pur- 


poſe: ** Thar in a Senate, where many aſſiſtants 


« were, after two or three have well ſpoken, and 
« well agitated a cauſe, there is required nothing of 
« the reſt, but their aſſent.” 

It is a worthy ſaying,but when I find here before me 


an honourable perſon, foully and deſpightfully ſpoke 


tence ; and of the three vital parts, the principal, 


Nations, and civility, and good manners, and all; 


againſt, being one of the three vital parts of this 


Court, and without which, it cannot have its ſubſi- 4 


and alſo a Judge of another Court: and, (as I learned 3 
of my Lords the Judges) of ſuch a temporal Court,. 
where if the edge of the law be too keen, the equity 
of the Chancery doth abate it: 

In regard of this duty, it becometh me to ſpeak, 
and becauſe the party wrong'd is a great Counſellor 
and Officer of the State. | | = 

The firſt thing I ſay and lay hold of, is this, inter- 1 
eſt reipublicæ, it ſtands not with the honour of the 3 
King, with the ſafety and peace of the Kingdom, 
nor with the quiet of his Majeſty, that Counſellors 1 
of State, and Judges in the Seat of Juſtice and Con- 2 
ſcience, ſnou'd be depraved, anina & vita regno- '2 
rum authoritas, take it away from the Magiſtrate of 4 
State, take it away from the King himſelf, & ſub- = 
verſa jacet priſtina ſedes ſoliorum. A 
For the place wherein this honourable perſon ſits, 
is great, between blood and blood, plea and plea, 
plague and plague, for the Judge ſhall end the con- 
troverſy. ; 

So that the firſt leſſon which I ſhall make, is that 
which Cambyſes made to another, mememto ex quo 


loco, they fit in God's ſeat, and execute his, and 6 ; 
not their own judgments: It is their art, their fa- I 
culty, their profeſſion, their learning to judge, and 7 


it is not open to every man, but it is peregrina & 
unuſquiſque in arte ſua artifex ; and Rat og for 
mine own part, I ſhall ever bend the beſt of my 
thoughts, the favourableſt of my wiſhes, and the 
moſt of my prayers, that ſitting in ſeats as they do, 
_— may judge as they ought. | 

know, that while they carry fleſh about em, 
their faculties and judgments will be unperfect; 
they are but men, & ſcientia juris infinita : ſo that 
I know not (amongſt the number of mortal wights) 
m man that can conceive every particularity of the 

w. 

No marvel then, if one Judge differ from another, 
when the ſame man differs from himſelf; Socrates 
puer differt a Socrate ſene. And though the Judges 
walk not in the ſame way, they tend to the ſame 
end; and though there be not idem curſus, yet there 
is the ſame, idem portus, & non mutant, ſed aptant 
legem, according as the matter comes before them is 
varied, ſhaped, and faſhion'd. 

It is unreaſonable then to complain of a Judge, 
or unuſual to go to the King with complaints, nay, 
it muſt be done, with calamo & atramento tempe- 
rato; and it muſt be done, libello ſupplici, non famo- 
ſo, not as a ſycophant and ſlanderer, but as a ſup- 
plicant with a petition 3 not with a petulant invec- 
tive declamation againſt a perſon of ſo great and ho- 
nourable a place. This is a fact ſo unnatural, and 
unlawful, that all laws are broke both of God and 


nay, I know not how the laws of ſpeech are kept, 
they are but three, quid, de quo, cuigue, the matter 
Foul, ſpoken of ſo honourable a perſon, and to ſo 
tranſcendant a Magiſtrate. | 

Mraynbam is a man, that did not only curſe in 
the bitterneſs of his ſoul, but he comes in Amaritu- 
dine linguæ & cbartæ. It is not fit, God gives not 
bleſſing to theſe hiſtrices and porcupine quills: it 
ſhoots far, it enters deep, it wounds ſore, it is not 
to be tolerated ! . ts | 
Let him keep his poiſon in his ſurmatico and in- 
vective Book, | | 

. Wherein 
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Wherein, let me add for my laſt, the manner of 
preſenting it, the writing itſelf; and then withal 
the defence now made, which, when I heard it, T 
was more offended than with the Book itſelf; and I 
may juſtly make a queſtion, whether, he were more 
fooliſh in writing it, or more vain in defending it? 
His defence is a two-fold necefſity : fart, a neceſ- 
firy to induce the King to hear him; like Ab/alom, 
that wou'd needs ſet Tobias's fields on fire, to get 
s ear. | F | 
* The other, a neceſſity of Eſtate, proceeding out 
of the laws of neceſſity; Graviſſimi ſunt mor ſus irritate 
xeceſſitatis. One part of ſpeech was general; in that, 
he meant not my Lord- Chancellor: but in the ge- 
neral there is a major, and in the particular there 5 
the application; and then, every man can make the 
concluſion, as hath been well obſerved by Sir Ed- 
ward Core. | 3 
lou are a man of a private and profane ſpirit, 
and if you know not of what ſpirit you are, I can 
teach you; I ſay, of chat ſpirit, that you compare 
yourſelf with Apoſtles and Prophets, and you miſ- 


apply ſcripture, your dixi in exceſſu & trepidatione, 


ſheweth a difference between ſinning upon paſſion, 
and deliberation. It comes fully home into your ow 


boſom, & pulchrum patet gultur in ore. 


The belt part of this anſwer, was the laſt, and J 
wou'd it had been all in all; and ſo I agree with the 


ſentence given before me. 


Viſcount Wallingford, I am ſorry a man ſhou'd 
deſerve ſo great a cenſure, as this man's foul fault 
will make; yet I am very glad in this bold and 
quick-lighted age, that other men, by bis exam- 
ple, might take heed, not to exceed the bounds of 


modeſty. ; 


This humour, it ſeemeth ſelf love (which believes 
nothing but itſelf ) hath begot that, that hath bred 
this Gentleman up ſo unmannerly, that he ſpares 
not to accuſe the higheſt and greateſt Judge of the 
Kingdom, of Oppreſſion, Injuſtice, Murder, nay, 
of any thing; which is not only ſpoken by ſo ill a 
tongue, but aggravated by his anſwer. 

or it ſeems, he wou'd encourage other men by 
the King's Book to do the like, wherein we may 


ſee the malice of this man, that will get poiſon from 


the faireſt flower; yet every ſubject may take com- 
fort in his Majeſty's Book, and God forbid, that 
he which is wrong' d, ſhou'd be reſtrained to com- 
plain to his Sovereign; yet, this complaint is no 


Petition, but a very Libel, and deſerves no better 


name. 

The nog will is, that you ſhould be bold, and 
that you ſhould come to him; but yet you muſt 
be ſure, that your cauſe muſt be juſt and right. 
This is a good and gracious ſpeech of a King; but 
tis piry Mr. Vraynbam alledges Scripture to main- 
tain an ill cauſe : and 1 do clear my Lord-Chancel- 
lor dead, and alive, to be as worthy men as any 
in my time, and yet ] have lived a long age; and God 


forbid their Conſciences ſhou'd be led by private 


mens humours. 

I fay no more, but let every man that hears us 
this day, take heed, thar their humours lead them 
not into theſe outrageous courſes, but carry them- 
ſelves with modeſty. I ſhall not need to inlarge, 
but conſent with my Lords before me. 


Farl of Arundel. I ſhall not need to uſe Gay 


words for the matter; in brief, Vraynbam hat 


Vo I. VII, 


un for flandering the Lord Chancellor Bacod. 113 


forgot himſelf foully againſt a great and high i6- 
ſtrument of Juſtice, renewing complaints aipon com- 
plaints 3 after the King fold him in my hear- 
ing, that the Lord-Chancellor had done juſtly, as 
he himſelf would have done ; and cherefore I chink 
him very much to blame, and well deſerving the 
cenſure given. And the uſe is (as you ſee by him) 
for malicious men not to ſuck honey, but ve- 
nom and poiſon out of the wholeſome flomers:; as 
3 _= be _ » his humiation 
and fu ion is to be puted; yer I agree with m1 
Lords in all things. x [23 bit 17 


Pembroke, Lord-Chamberlaid. No man's mouth 
is ſo. ſtopp'd, but in caſe of grief he may ſeek re- 
dreſs. I think there is little ſcruple, that either the 
Maſter of the Rolls that is dead, or this Lord Chan- 
cellor that is living, did proceed vithout Juſtice ; 
becauſe: it is but an order againſt an order, a thing 
very frequent and uſual in this, and in all other 
arbitrary Courts. oft 59 1643 mobgai z 

For the ſentence, I agree with the Court, being 
ſorry, ſince his laſt ſubmiſſion was humble, that 
before he hath abuſed this good part, and uſed his 
wit to his own confuſion, oY © 


: 


Duke of Lenox. I am ſorry that VNraynbam hath 
not the grace of God, to make uſe of his Majeſty's 
Book, which is not to complain without juſt:cauſe ; 
and without he cou'd make proof of his complaint. 
I will not repeat the worth of my Lord-Chancellor - 
living, nor dead: but I am ſorry that a man of ſo 
great parts, ſhowd deſerve ſo heavy à ſentence, 
whereunto, in all. things I agree. 


Morceſter, Lord Privy-Seal. My Lords, I am 
of opinion, as formerly my Lords have been; I do 
hold this a very ſcandalous Libel, being againſt a 
perſon of ſuch worth; the greater the perſon is, the 
more ſevere Crou'd the puniſhment be for che offen- 
der: and ſo I concur in opinion with my Lards be- 
fore me, and do think this offence to have exceed- 
ed his puniſhment ; and chereſore if a great fine had 
been laid upon him, I ſhou'd have agreed unto it. 


Abbot, Lord Archbiſhop of Canterbury. The 
Lord, the fountain of wiſdom, hath ſet this glori- 
ous work of the World in the order and beauty 
wherein it ſtands, and hath appointed Princes, Ma- 
giſtrates, and Judges to hear the cauſes of the 
ple, not ſo much out of authority, as out of juſtice 
and reaſon: for if no ſuch perſons were to hear and 
determine other mens cauſes, every man muſt be his 
own Judge, which wou*d tend to nothing bur: ruin 
and prepoſterous confuſion : God therefore, in his 
wiſdom, order'd and ordain'd their bounds, in the 
Magiſtrate on the one ſide with inſtruction, and che 
Subject on the other fide with protection; which 
inſtruction when he ſhewed them, the King's Throne 
is upheld by Juſtice: and David was commanded to 
rule his people with Juſtice and judgment; and the 
like commandment is given to others in ſubordinate 
places, not to pity the perſon of the poor, nor to 
ftand in awe of the face of the mightieſt: but to 
weigh the ſimplicity and integrity of Conſcience. 
For mark the examples of the holy and reve- 
rend Judges, Moſes, Samuel, and the reſt, to whom 
their greateſt comfort was, that they cou d lay, 


Whoſe Ox or Aſs have I taken? From whom have J 
recerved a reward? And by the courſe of piety and 
Q divinity, 


* 
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divinity, we that fit ſometimes to judge others, are 


at another time to ſtand at an highert bar, to re- 
ceive judgment from Heaven. | i 
With the great grace, and benefit of protection, 
God calls them by his own name, Gods, children of 
the higheſt ; God being preſent amongſt em to di- 
rect then, and defend them; God ſtandeth in the 
congregation of Princes, he 15 amongſt all the peo- 
ple: thou ſhalt not detract nor ſlander the Judge, 
nor ſpeak evil of the Princes of the people. And 
in two ſeveral Epiſtles, both in Peter and in Jude, 
it is ſaid, ++ That in the latter days there ſhall be 
wicked men, that ſhall ſpeak evil of Magiſtates, 
and men of authority, blaſpheming em;“ as 
if it were blaſphemy, tho* not againſt God, = a- 
gainſt thoſe, that are the Image of ſo great a God. 
And therefore, ſince Mraynbam hath blaſphe- 
med, ſpoken evil, and ſlander'd a chief Magiſtrate 
as any in the Kingdom; it remaineth, that in ho- 
nour to God, and in duty and juſtice to the King and 
Kingdom, that he ſhou'd receive ſevere puniſh- 
ment; 'for it is his cauſe to-duy, and it may be ours 


every day: and have not ſome, for juſtice ſake, 


been inforc'd to endure the threatning of their 
heads? Wherefore, if greater puniſhment had been 
given him, I ſhou'd have aſſented; for Juſtice be- 
Jongeth'ro us, but Mercy to our gracious Sove- 
reign; ' Wherefore I agree in all things with the 
ſentence before given. | 


Suffolk, Lord-Treaſurer. I perceive, as the pri- 
ſoner at the bar was charged at firſt, that he had 
foully offended, and ought to have yielded himſelf 
at the firſt, and not to have made his offence 
greater, by defending a bad cauſe. | 

My Lords who have heard his fault in part laid 
out, and cenſured him, I think they have done ve- 
ry worthily. For the party himſelf, I would ] could 
come to him with a little better charity than I can, 
for his anſwer did more diſpleaſe me, than his cen» 
ſure; for I ſee his ſpleen and his humour grows, 
rather to defame a worthy man, than to free him- 
ſelf, how unjuſtly, I appeal to the whole World: who 
came to his place with as much ſatisfaction to all 
hearts, and applauſe, with as good carriage, as any 
man I ever heard came before him. 


The thing that J would conclude with, is, that T 


would be glad that all that hear us might take us 
aright that are Judges; we deſire not to be forborn 
by any Subject's tongue, that hath cauſe to com- 
Plain: and therefore do it not for any particular re- 
ſpect to ourſelves, but for the publick courſe of 
juſtice, and for the care we have of the publick 
good, and for nothing elſe. 

For the fault itſelf, it hath been ſo well opened by 
all the Lords, that I will ſpare to hold you longer in 
ſpeaking of it. And for the ſentence, I think it 
very fit and juſt: and therefore agree with the reſt. 


XVI. Proceedings on the Habeas Corpus, brought by 
Sir Thomas Darnel, Sir John Corbet, Sir Walter Earl, 
Sir John Heveningham, and Sir Edmund Hampden, Nov. 
1627. 3 Car. I. at the King s-Bench, in Weſtminſter-Hall. 


HE King having deprived himſelf of 
WE the proſpect of all parliamentary Aids, 
by diſſolving the Parliament, and yet 
redſolving to proſecute the war; it was 

neceſſary to project all poſſible ways and 
means of raiſing money, to which end letters were 
ſent to the Lords-Lieutenants of the Counties, to re- 
turn the names of the perſons of ability, and what 
ſums they could ſpare ; and the Comptroller of the 
King's houſhold iſſued forth letters in the King's 
name, under the Privy-Seal, to ſeveral perſons re- 
turned for the Loan-money ; ſome were aſſeſſed 200. 
ſome 15 and others 10/, and Commiſſioners were 
appointed with private inſtructions how to behave 
themſelves in this affair, and divers Lords of the 


Council were appointed to repair into their Counties 
to advance the Loan *. Collectors were alſo ap- 
pointed to pay into the Exechequer the ſums re- 
ceiv*d, and to return the names of ſuch as refus'd, 
or diſcover*d a diſpoſition to delay the payment of 
the ſums impos'd. This aſſeſſment of the general 
Loan, did not paſs currently with the people, for 
divers perſons refus'd to ſubſcribe or lend at the rate 
propos'd; the non-ſubſcribers of high rank in all 


Counties were bound over by recognizances to ten- 


der their appearance at the Council-board, and per- 


form'd the ſame accordingly, and divers of them 


committed to priſon: which caus'd great murmur- 
ing. But amongſt thoſe many Gentlemen who 
were impriſon'd throughout England, for refuſing 

ro 


Sir Randolph Crew ſhewing no zeal for the advancing thereof, was then remov'd from his place of Lord Chief. Juſtice, and 
Sir Nicholas Hyde ſuccerdcd in his room: a perſon who for his parts and abilities, was thought worthy of that perterment ; yet 
nevertheleſs came to the ſame with a prejudice, coming in the place of one ſo well-beloved and ſo ſuddenly remov d. Rwſhworth, 


Vol. I. Pag. 420. 


Croke (Charles) pag. 2. Mem, upon Friday being the 1oth of Nov. Sir Randolph Crew Chief- Juſtice of the King's. Bench, was 


diſcharged of that place, by Writ und r the Great Seal, for ſome cauſe of diſpleaſure conceived againſt him; but for what, was act 


generally known, 


= | 
Wet ol 
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thereupon the 


lend upon the commiſſion for Loans, only five of 
. 1 their Habeas Corpus, viz. Sir Thomas 
Darnel, Sir Jobn Corbet, Sir Walter Earl, Sir Fobn 
Heveningham, and Sir Edmund Hampden, 


Arguments upon the Habeas Corpus. 


Sir Thomas Darnel his Caſe, Michaelis 30 Carol, 
Banco Regis: 


IR Thomas Darnel Baronet, being impriſoned 
in the Fleet, by virtue of a warrant ſigned by 
the King's Attorney-General, upon the third 
of November, by Serjeant Bramſton his aſſigned 
Counſel, moved the Juſtices of the King's-Bench to 
grant him a Writ of Habeas Corpus cum cauſa, di- 
refed to the Warden of the Fleet, to ſhew that 
Court the cauſe of his impriſonment, that thereup- 
on they might determine whether his reſtraint were 
legal or illegal; and it was granted by the Court re- 
turnable Thurſday following, the 84% day of No- 
vember. | 
On Thurſday, Sir Thomas Darnel expected that 
his Writ ſhould be returned, but it was delayed ; and 
it was moved that the return ſhould be on Saturday 
the 1 oth of November, which made Sir Thomas 
Darnel the more remiſs in ſuing out an Alias upon 
his Habeas Corpus. 
On Saturday the Writ was not returned, and 
King's Attorney-General gave order 
for an Alias upon the Habeas — for Sir Thomas 
Darnel, returnable upon Thur/day morning the 15th 
of November; by virtue of which Writ, the War- 
den of the Fleet brings Sir Thomas Darnel to the 
King's-Bench, and returneth as followeth: 


Executio iPiusBrevis patet in quadam ſchedula annexai 
| buic brevi. 


The return was this 
« Ego Henricus Liloe Miles gardianus priſone 
« Domini Regis de le Fleet, ſereniſſimo domino 
Regi certifico quod dictꝰ Thomas Darnel Baronet 
« detentus eſt in priſona prædict' ſub cuſtodia mea 
« virtute cujuſdam Warranti duorum de privato 
« Conſilio mihi dire&i, cujus tenor ſequitur in his 
« verbis, viz.” 0 16% 


« Whereas heretofore the Body of Sir Thomas Dar- 
« nel hath been committed to your cuſtody, theſe are 
« to require you ſtill to continue him; and to let you 
« know, that he was and is committed by the ſpecial 
„% command of bis Majeſty, 8c," {LU CTC. 


Et hec eft cauſa detentionis predif? 
Thome Darnel. | 


Serj. Bramſton. AY it pleaſe your Lordſhip, I 
| 2 did not expect this cauſe at this 
time, neither did | hear of it until I came now into the 
hall; and therefore I ſhall now humbly ſnew you 


what my Client hath informed me ſince my coming 


hither. I underſtand by him that he expected not 


his coming to this place to-day, the Writ by which 


he was brought hither was not moved for by him, 
bat. was procured without his privity; and ſeeing his 
caſe is ſo, and that he perceives the cauſe of his com- 
ing, which before he knew not, his motion to your 
Lordſhip ĩs. that you would be pleaſed to let him have 
the copy of the return, and give him time to ſpeak 
Vorl. VI. . 


brought by $ir Tho. Darnel, &c. 
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unto it, and that this Writ being not ſent out 
by his procurement, may not be filed. 

Heath, Attorney-General, My Lords, it is true 
that this Gentleman, Sir Thomas Darnel, being im- 
priſoned in the Fleet, did heretofore move your 
Lordſhip for a Habeas Corpus, Sc. and it was 
granted him : and his Majeſty being made acquain- 
ted therewith, was very willing that he and all his 
people might have equal juſtice ; and when they 
defire that which ſeems to accord with the rules of 
the law, they ſhould have it. But it fell out ſo, 
that on the day when the Writ ſhould have been re- 
turned, the Warden of the Fleet did not return it, as 
it was his duty to have done; he did forbear to do it 
upon a commandment, becauſe it was conceived, 
there being five at that time to appear, the Court 
would have been ſtraitned for want of time: but I 
imagined that theſe Gentlemen who did deſire the 
Wirit before, ſhould have again been earneſt to re- 
new them, which it ſeems they did not. This 
Habeas Corpus was ſent out by ſpecial command, 
becauſe theſe Gentlemen gave out in ſpeeches, and 
in particular this Gentleman, That they did won- 
der why they ſhould be hinder'd from Trial, 
and what ſhould be the reaſon their Writs were not 
returned : nay, his Majcſty did tell me, that they re- 
ported that the King did deny them the courſe of 
Juſtice, and therefore he commanded me to renew 
the Writ, which I did, and think I may do it ex “ 
officio. | | 
Pew Tho. Darnel, My Lords, I knew. not until 
now, but that I was committed by Mr. Attorney's 
Warrant only, and thereupon I did deſire a Habeas 
Corpus at the bar, which you were pleaſed to grant 
me 3 but now I underſtand that my reſtraint is by 
another means, and therefore I ſhall crave leave to 
have ſome time to ſpeak to it. And as for the 
words alledged againſt me, as if I had ſpoken them, 


T humbly pray they may be no diſparagement tomy 


cauſe 3 for I do patiently refer myſelf to your grave 
cenſures, as being accuſed of a fact whereof I am 
no ways guilty. 

Hide, L. C. Juſtice, You give à temperate and 
fair anſwer 3 and now you may perceive the upright 
and ſincere proceedings that have been in this buſi- 
neſs. You did no.ſooner petition to have Counſel 
aſſigned you, but you had it granted to you, for 
indeed we cannot deny it; and I know not but that 
any Counſel might have moved for you, without 
having been aſſigned for you, and yet have had no 
blame; for it is the King's pleaſure his Laws ſhould 
take place and be executed, and therefore do we fit 
here. When you made a motion for a Habeas Cor- 
pus, that was likewiſe granted; whether the com- 
mitment be by the King or others, this Court is a 
place where the King doth ſit in perſon, and we 
have power to examine it; and if it appears that 
any man hath injury or wrong by his impriſonment, 
we have power to deliver and diſcharge him; if 
otherwiſe, he is to be remanded by us to priſon a- 
gain. Now it ſeems you are not ready to ſpeak to 
this return; if you deſire a further day, we ought to 
grant It. n 1 2:12 g 

Sir Tho, Darnel. My Lords, I humbly defire it. 
; ts Juſtice. I know no cauſe why ĩt ſhould be 

enied. $937 4 | 10% 

Serj. Bramſton. My Lords, we ſnall deſire the 
Writ may not be filed, and that we may have a 
Copy of the retuðn. ed eifia't 


Qz2 fees 44. Lttory. 
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Attorn. Gen. You tannot deny the filing of the 
Writ, if you defire to have a Copy of the return. 

L. C. FJuſtice. Although you be remanded at 
this time to priſon, becauſe you are not ready to 
ſpeak to the return, we can adjourn you to a new 
day upon the Writ, and ſo you may prepare your- 
ſelf ; bur if you will not have this filed, there muſt 


go out a new Habeas Corpus, and thereupon mult be 


another return. : 
Serj. Bramſton. My Lord, we deſire ſome time, 


that we may be adviſed whether we may proceed or 


L. C. Juſtice. Will you ſubmit yourſelf to the 


King? | | : 
Sir Tho. Darnel. My Lord, I deſire ſome time to 


adviſe of my proceedings; I have moved many men, 


and offered to retain them of my Counſel, but they 
refuſe me, and I can get none to be of Counſel with 


me without your aſſiſtance. 


L. C. Fuſtice, You ſhall have what Counſel aſ- 
ſigned you, you will have or defire ; for no offence 
will be taken againſt any man, that ſhall adviſe you 
in your proceedings in Law. | 

Atlorn. Gen. I will paſs my word, they that do 


* adviſe you, ſhall have no offence taken againſt them 


for it; and I ſhall give conſent to any way that you 
ſhall deſire, either that it may be filed, or that it 
may not be filed; for if you deſire Juſtice, you ſhall 
have it, and the King will not deny it: but if it ſhall 
be conceived, as it is rumoured, that there was a de- 
nial of Juſtice on the King's part, you muſt know 
that his Majeſty is very tender of that. And for 


the Gentleman now he is brought hither, I conceive, 


but yer I leave it ro your Lordſhip's judgment, that 
the Writ muſt be filed, and you mull Aer deliver 
him, or remand him, or elſe it will be an eſcape in 
the Warden of the Fleet. | 

Sir Tho. Darnel. I would not have it thought that 
I ſhould ſpeak any thing againſt my Prince, and for 
thoſe words Ido deny them; for upon my conſcience 
they never came into my thought : perhaps you ſhall 
find that they have been ſpoken by ſome other, buc 
not by any of us. 

L. C. Zuſtice. Sir, you have made a fair anſwer, 
and I doubt not but Mr. Attorney will make the like 
relation of itz you move for the not filing of the 
Writ, if you refuſe to have it filed, whereby it ſhould 
not beof record, you muſt have no Copy of it ; but if 
you will have it filed, you ſhall have a Copy of it, 
and further time to ſpeak to it, chooſe whether of 
them you will, | 

Serj. Bramſton. We deſire to have the return read 
once more. | | 

And it was read as before. 
Serj. Bramſton. So as the Writ may not be filed, 
we will defire no Copy of the return. 

L. C. Juſtice. Then the Gentleman muſt return 
back again into the cuſtody of the Warden of the 
Fleet ; and therefore I ask you whether you deſire to 
come hither again upon this Writ, or will you have 
a new one? | 

Sir Tho, Darnel. I deſire your Lordſhip that I 
may have time to conſider of it. 

L. C. Juſtice. Then in God's name take your 
own time to think of it. hos WH 


Michaelis 30 Caroli Regis. Thurſday, 22 November. 1627. 


| | Sir John Corbet, Baronet, Sir Walter Earl, Sir John Heveningham, Sir Edmund 


Hampden, Knights, were brought to the Bar. 


Serj. Bramfton. AY it pleaſe your Lordſhip 
2001194903 wil to hear the return read, or 
ſhall J open it? | riod 

I. C. Fuſtice. Let it be read. BY 
Mr. Keeling read the return, being the ſame. as 


that of Sir Thomas Darnel. | 


Serj. Bramſton. May it pleaſe your Lordſhip, I ſhall 


humbly move upon this return, in the behalf of Sir 


Jobn Heveningham,with whom I am of Counſel ; it is /pec 


his petition that he may be bailed from his impriſon- 
ment, it was but in vain for me to move that to a 
Court of Law, which by Law cannot be granted: 
and therefore in that regard, that upon this return 
it will be queſtioned whether as this return is made, 
the Gentleman may be bailed or not ; I ſhall hum- 
bly offer up to your Lordſhip the caſe, and ſome 
reaſons out of mine underſtanding, ariſing out of 


the return itſelf, to fatisfy your Lordſhip that theſe 
priſoners may, and, as their caſe is, ought to be 


bailed by your Lordſhip. 


The exception that I take to this return, is as 


| well to the matter and ſubſtance. of the return, as 
to the manner and legal form thereof; the excep- 


tions that I take to the matter, is in ſeveral reſpects. 

Thai the teturn is too general, there is no ſuffi - 
cient cauſe ſhewn in ſpecial or in general of the com- 
mitment of this Gentleman; and as it is inſufficient 
for the cauſe, ſo alſo in the time of the firſt impri- 
ſonment: for how ſoever here doth appear a time upon 


the ſecond Warrant from the Lords of the Counſel 


to detain him ſtill in priſon, yet by the return no 
time can appear when he was firſt impriſoned, tho? 
it be neceſſary it ſhould be ſhewn ; and if that time 
appear not, there is no cauſe your Lordſhip ſhould 
remand him, and conſequently he is to be delivered. 
[Touching the matter of the return, which is the 
cauſe of his impriſonment, it is expreſſed to be per 
tale mandatum domini Regis: this is too general 
and uncertain, for that it is not manifeſt what kind 
of command this was, ef | 
Touching the legal form of the return, it is not, 
as it ought to be, fully and poſitively the return of the 
Keeper himſelf only, but it comes with a /ignificavit 


or prout, that he was committed per ſpeciale manda- 


lum domini Regis, as appeareth by Warrarit from 
the Lords of the Council, nor of the King himſelf ; 


and that is not good in legal form. oy 
For the matter and ſubſtance of the return, it is 
not good, becauſe there ought to be a cauſe of that 
impriſonment. | " 
This Writ is the means, and the only means that 
the ſubject hath in this and ſuch like caſe to obtain 
his liberty 3 there are other Writs by which men 
are delivered from reſtraint, as that de bomine reple- 
Ciando, but extends not to this cauſe, for it is par- 
ticularly excepted in the body of the Writ de manu- 


captions & de cautione_ admiitends, but they lie in 
other caſes: but the Writ of Halrus Corpus is the 
; only 


1 


== 


I Cos 
FEET” 
p ae, Ree 


R 
1 — 7 ve: y 
WWA REY 2 
CS 2 8 2 Wy —_— 
„„ Seen PEPYS . >: za 


" N F * * FR p 2 3 aca £ NEE IS g 1 Gl ” © Sr RATS ASL > 4 e 
b | Cy | 8 * 2 : 2 — eats „ . . * 2 1 . — Fes : Ty "> N * 0 5 * e 1 F TCC IS on eg Ee —— Me. 
* ao 3 7 2 44 EE Shs ht 2 * ET ha | M6 2 * Nr D * hs f Wc N = __ N * 9 . K " ow . 8 E „ g * 0 1 5 8 * * — 9 ; - : , At 7 
3 - "= 4 nf r 0 9 * * c 1 * * 0 "I =D a f 3 9 a * * i # 6 3 RI "2 WT n / bY 2d 4 5 5 
F/ Sd Eire In. EXD „ ᷣ . . tp LIU ERS. a de ST ; 4 ; * A . . 4. a 8 1 2 
* Po a TEIN 2 Ro 20 2 . ae 22 en p MY de, p S y FY by 2 2 * » % £ 5 E 7 2 \ 3 2 gt n p 4 — wu. 2 in CO TI" 1h ＋ 1 . 
n p 2 — > Fe YE W * K-44 =» A ad 2 NN r A N ry — N - ef? pats 3 5 * x * 92 1 1 - 29 rn 2 - 1. Fs « > ao \ = o ? ELF I = wt La = £57 A % {3 £ 8 
2 * 7 2 3 KR Pa = A L 99 q ** 4 tote wn I) 1 a n 2 5 2 AE» Hrs I „ ARES: 2 4” FX Ws 4 * 0 Cots 8 e . 5 - 2 N N C5067; ans Uh # [Oy SOTO. 2 4 EIB ad — 4 2 „„ r 
; 2 N Vi gs 22 — 8 . : TG 3 2 3 os: 3 . ˙ POR, TL FORT RE re ee ee EE ICS ET 


1 
n 


1627. 


only means the Subject hath to obtain his 3 
and the end of this Writ is to return the cauſe of the 
impriſonment, that it may be examined in this 
Court, whether the parties ought to be diſcharged 
or not: but that cannot be done upon this return, 
for the cauſe of the impriſonment of this Gentleman 
at firſt is ſo far from appearing particularly by it, 
that there is no cauſe at all expreſſed in it. 
This Writ requires that the cauſe of the impriſon- 
mentſhould be returned,and if the cauſe be nor ſpeci- 
ally certified by it, yet ſhould it at the leaſt be ſhewn 
in general, that it may appear to the Judges of the 
Court; and it muſt be expreſſed ſo far, as that it may 
appear to benone of thoſe cauſes for which by law 
of the kingdom the ſubject ought not to be impri- 
ſoned ; and it ought to be expreſſed that it was by 
preſentment or indiftment, and not upon petition 


or ſuggeſtion made to the King and Lords, which 


is againſt the Statute made in the 25 Edw. III. c. 4. 
42 Ed. III. c. 3. 7. ; 
By the Statute 25 Edw. III. cap. 4. it is ordain- 
ed and eſtabliſhed, That no man from henceforth 
ſhall be taken by petition or ſuggeſtion made to the 
King or his Council, but by indictment or courſe of 
law; and accordingly it was enacted, 42 Edw. III. 
cap. 3. the title of which Statute is, none ſhall be 
put to anſwer an accuſation made to the King with- 
out preſentment. Then, my Lord, it being fo, al- 
though the cauſe ſhould not need to be expreſſed in 
ſuch manner as that it may appear to be none of theſe 
cauſes mentioned in the Statute, or elſe the ſubject 
this return loſeth the benefit and advantage of 
theſe laws, which be their birth-right and inheri- 


' tance: but in this return there is no cauſe at all ap- 


pearing of the firſt commitment, and therefore it is 
plain that there is no cauſe for your Lordſhip to re- 
mand him ; but there is cauſe you ſhould deliver 
him, ſince the Writ is to bring the body and the 
cauſe of the impriſonment before yout Lordſhip. 
But it may be objected, that this Writ of Habe- 
a5Corpus doth not demand the cauſe of the firſt com- 
mitment, but of the detaining only; and ſo the 
Writ is ſatisfied by the return : for though it ſhew 
no cauſe of the firſt commitment, but of detaining 
only, yet it declareth a cauſe why the Gentleman 
is detained in priſon; this is no anſwer, nor can give 
any ſatisfaction, for the reaſon why the cauſe is to 
be returned, is for the ſubject's liberty, that if itſhall 
appear a good and ſufficient cauſe to your Lordſhip, 
then to be temanded; if your Lordſhip think and 


find it inſufficient, he is to be enlarged. 


This is the end of this Writ, and this cannot ap- 
pear to your Lordſhip, unleſs the time of the firſt 
commitment be expreſſed in the return, I know 
that in ſome caſes the time is not material, as when 
the cauſe of the commitment is (and that ſo eſpeci- 
ally) returned, as that the time is not material, it is 


enough to ſhew the cauſe without the time, as after 


a conviction or Trial had by Law]; but when it is in 
this manner, that the time is the matter itſelf: for in- 


tend what cauſe you will of the commitment, yea 
though for the higheſt cauſe of Treaſon, there is no 


doubt but that upon the return thereof che time of 
it muſt appear ; for it being before Trial and Con- 
viction had by law, it is but an accuſation, and he 
= is only accuſed, ought by law to be let to 
| Wot | | 4s 
But I beſesch your Lordſhip to obſerve the con- 
ſequence of this cauſe. If the law be, that upon this 
retutn this Gentleman ſhould be remanded, I will 
not diſpute Whether of no, 2 than may be impriſo · 
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ned before he be convicted according to the law: 
but if this return ſhall be good, then his imptiſon- 
ment ſhall not continue on for a time, but for ever; 
and the ſubjects of this kingdom may be reſtrained 
of their libertics perpetually, and by law there can 
be no remedy for the ſubje& : and therefote- this 
return cannot ſtand with the laws of the Realm, or 
that of Magna Charta. Nor with the Statute of 
28 Edw, III. cap. 3. for if a man be not bailable 
upon this return, they cannot have the benefit of 
theſe two laws, which are the inhetitance of the 


_— 

f your Lordſhip ſhall think this to be a ſufficient 
cauſe, then it goeth to a perpetual impriſonment of 
the ſubject: for in all thoſe cauſes which may con- 
cern the King's ſubjects, and are applicable to all 
times and caſes, we are not to reflect upon the pre- 
ſent time and government. where juſtice and mercy 
floweth, but we are to look what may betide us in 
the time to come, hereafter.  _ 

It muſt be agreed on all ſides, that the time of 
the firſt commitment doth not appear in this return 
but by a latter warrant from the Lords of the Coun- 
cil, there is a time indeed expreſſed for the continu- 
ing of him in priſon, and that appears; but if this 
ſhall be a good cauſe to remand theſe Gentlemen to 
priſon, they may lie there theſe ſeven years lon - 
ger, and ſeven years after them, nay, all the days of 
their lives. And if they ſue out a Writ of Habeas 
Corpns, it is but making a new Wartant, and they 
ſhall be remanded, and ſhall never have the advan- 
tage of the Jaws which are the beſt inheritance of e- 
very ſubject, | 

And in Edw. VI. fol. 36. the laws are called the 
great inheritance of every ſubject, and the inheri- 
tance of inheritances, KA oy which inheritance we 
haveno inheritance. | 0 

Theſe are the exceptions I deſire to offer yp to 
your Lordſhip, touching the return, for the inſuf- 
ficiency of the cauſe returned, and the defect of the 
time of the firſt commitment, which ſhould have 
been expreſſed. 925 Lb 

I will not labour i objections till they be made a- 
gainſt me, in regard the Statute of MWeſtminſter pri- 
mo is ſo frequent in every man's mouth, that at the 
Common Law thoſe men that were committed in 
four caſes were not repleviſable; viz. thoſe that were 
taken for the death of a man, or the commandment 
of the King, or his Juſtices for the Foreſt. I ſhall 
ſpeak ſomething to it, though I intend not to ſpend 
much time about it, for it toucheth not this caſe we 
have in queſtion. | | | 

For that is concerning a caſe of the Common 
Law, when men are taken by the King's Writs, and 
not by word of mouth, and it ſhall be ſo expound- 
ed, as Mr. Stamford, fol. 73. yet it is nothing to 
this caſe, for if you will take the true meaning of 
that Statute, it extends not at all to this Writ of 
Habeas Corpus; for the words are plain, they ſhall 
be repleviſable by the Common Writ, that is, by 
the Writ de homine replegiando, directed to the She- 
riff to deliver them if they were bailable: but this 
caſe is above the Sheriff, and he is not to be Judge 
in it, whether the cauſe of the commitment be ſut- 
ficient or not, as it appears in Fi/2- Herbert, de ho- 
mine replegiando, and many other places, and not of 
the very words of the Statute: this is clear, for 
thereby many other cauſes mentioned, as the death 
of a man, the commandment of the Juſtices, Cc. 
in which the Statute faith, men are not replcviſable. 
But will a man conceive that the meaning is, = 

t 


3 
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they ſnall not be bailed at all, but live in perpe- 


eval impriſonment? I think I ſhall not need to ſpend 
time, in that it is ſo plain; let me but make one 


inſtance. 


A man is taken de morte hominis, he is not bail- 


able by Writ, ſaith this Statute; that is, by the 
common Writ : there was a common Writ for this 
caſe, and that was called de odio & acia, as appea- 
reth, Bracton Coron. 34. This is the Writ intended 
by the Statute, which is a common Writ, and not 
a ſpecial Writ ; but, my Lord, as this Writ de odio 
E acia was before this Statute, ſo it was afterwards 
taken away by the Statute of 28 Edw. III. cap. 9. 
But before that Statute, this Writ did lie in the ſpecial 
caſe, as is ſhewn in Coke's 9 report, the Poulterer's 
caſe; and the end of this Writ was, that the ſub- 
ject might not be too long detained in priſon, as till 
the Juſtices of Eyre diſcharged them. So that the 
Law intended not that a man ſhould ſuffer perpetual 
impriſonment, for they were very careful that men 
ſhould not be kept too long in priſon ; which is alſo a 
liberty of the ſubject ; and, my Lord, that this Court 
hath bailed upon a ſuſpicion of High-Treafon, I 
will offer it to your Lordſhip, when I ſhall ſhew 

ou precedents in theſe caſes of a commitment by the 
— or by the King himſelf : but before 
I offer theſe precedents unto your Lordſhip, of which 


there be many, I ſhall by your Lordſhip's favour 


ſpeak a little to the next exception, and that 1s to 
the matter of the return, which I find to be per /pe- 
ciale mandatum domini Regis. And what is that? it 
appears by this Writ, there may be ſundry commands 
by the King; we find a ſpecial command often in our 
Books, as in the Statute of Marlb. cap. 8. they 
who were impriſoned Rediff. ſhall not be delivered 
without the ſpecial command of our Lord the King. 
And ſo in Bradton, de Actionibus, the laſt chapter, 
where it appears that the King's commandment for 
impriſonments is by ſpecial Writ ; ſo by Writ again 
men are to be delivered, for in the caſe of Rediſs* 
or Poſt Rediſb', it it ſhall be removed by a Certiorari, 
that is by a ſpecial Writ to deliver parties. So that 
by this appears,that by the King's commandment to 
impriſon, and to deliver in thoſe caſes, is under- 
ſtood this Writ, and ſo it may be in this caſe which 
we have heard. | 
And this return here is a ſpecial Mandatum, it 
may be underſtood to be under ſome of the King's 
Seals, 42 l. and ought to be delivered; and will 
you make' a difference between the King's com- 
mand under his ſeal, and his command by word of 
mouth? What difference there is, I leave it to your 
Lordſhip's judgment; but if there be any, it is the 
more material that it ſnould be expreſſed what man- 
ner of command it was, which doth not here ap- 


_ and therefore it may be the King's command- 
y W 


rit, or his command under his Seal, or his 
command by word of mouth alone. | 
And if there is any of theſe commands of an high- 
er nature than the other, doubtleſs, it is that by 
Writ, or under Seal, for they are of record, and in 
theſe the perſon may be bailed, and why not in this? 
As to the legal form, admitting there were ſubſtances 
in the return, yet there wants legal form; for the 
Writ of Habeas Corpus is the commandment of the 
King to the keeper of the priſons, and thereupon 
they are to make return both of the body, and of 
the cauſe of the commitment, and that cauſe is to 
appear of them who are the immediate Officers. 
And if he doth it by ſignification from another, 
that return is defective in law, and therefore this re- 


* 
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turn cannot be good, for it muſt be from the Offi- 
cer himſelf; and if the cauſe returned by him be 
good, it binds the priſoners. 

The Warrant of the Lords was but a direction for 
him, he might have made his return to have heen ex- 
preſsly by the King's commandment, there was War- 
rant for it, I ſhall not need to put you caſes of it ; for 
it is not enough that he returns that he was certified 
that the commitment was by the King's command 
but he muſt of himſelf return this fact as ic was done. 
And now, my Lord, I ſhall offer to your Lordſhip 
precedents of divers kinds, upon commitments by the 
ſpecial command of the King, and upon commit- 
ments both by the King and the Lords together. 
And howſoever I conceive, which I ſubmit to your 
Lordſhip, that our caſe will not ſtand upon prece- 
dents, but upon the fundamental Laws and Statutes 
of this Realm ; and though the precedents look the 
one way or the other, they are to be brought back 
unto the laws by which the Kingdom is governed. 
In the firſt of Henry VIII. Rot. Parl. . one Har- 
riſon was committed to the Marſbalſea by the com- 
mand of the King; and being removed by Habeas 
* into the 7 the cauſe returned was, that 

e was committed per mandatum Domini Regi 
8 3 

In the fortieth of Elizabeth, Thomas Wendon was 
committed to the Gatehouſe by the commandmentof 
the Queen, and Lords of the Council ; and being 
removed by an Habeas Corpus upon the general re- 
turn, he was bailed. 8 | | 

In 8 Jacobi, one Ceſar was committed by the 
King's commandment, and this being returned up- 
on his Habeas Corpus, upon the examination of this 
caſe it _ 3 that * was oyer- ruled, that the 
return ſhou amended, or elſe the pri 
—_— be delivered. a | ; —_—_ 

he precedents concerning the commitment b 
the Lords of the Council, — in effect the fark 
with theſe where the commitment is, by the rea- 
ſon why the cauſe of the commitment ſhould not be 
ſhewn, holds in both caſes, and that is the neceſ- 
ty of ſuit ; and therefore Mr. Stamford makes the 
command of the King, and that of the Lords of the 
Privy-Council, to be both as one, and to this pur- 
poſe, if they ſpeak, he ſpeaks ; and if he ſpeaks, 
they ſpeak. i | 

The precedents that we can ſhew you, how the 
ſubje& hath been delivered upon commitment b 
the Lords of the Council, as in the times of Hen. VIII. 
andin the times of Queen#l:zabeth,and Queen Mary, 
are infinite; as in the gth of Elizabeth, Thomas Law- 
rence was committed to the Tower by the Lords of 
the Council, and bailed upon an Habeas Corpus. 

In the 43 of Elizabeth, Calvin's caſe, 

In the third of Elizabeth, Vernon's caſe. 

Theſe were committed for High-Treaſon, and 
yet bailed; for in all theſe caſes there muſt be a con- 
viction in due time, or a deliverance by law. 

There be divers other precedents that might be 
ſhewn to yourLordſhip. In 12 Jacobi, Miles Renards. 
In 12 Jacobi, Rot. 155. Richard Beckwith's caſe. 
In 4 Jacobi, Sir Thomas Monſon was committed for 
Treaſon to the Tower of London, and afterwards was 
brought hither, and bailed; and ſince our caſe ſtands 
upon this return, and yet there is no ſufficient cauſe 
in law expreſſed in the return of the detaining this 
Gentleman ; and ſince theſe precedents do warrant 
our proceedings; my humble ſuit unto this Court is, 
that the Gentleman Sir Jobn Heveningham, who 
hath petitioned his Majeſty, that he may have the 

benefit 


1627. 
benefit of the law, and his Majeſty hath ſignified it; 
it is his pleaſure that Juſtice according to the law 
ſhould be adminiſtred at all times in general to all 
his ſubjects, and particularly to theſe Gentlemen, 
which is their birth- right: my humble ſuit to your 
Lordſhip is, that theſe Gentlemen may have the 
benefit of that law, and be delivered from their im- 


priſonment. | 


Mr. Noye's Argument, of Council with Sir Wal- 
ter Earl at that time. 

May it pleaſe your Lordſhip, I am of Council 
with Sir Walter Earl, one of the priſoners at the 
bar; the return of this Writ is as thoſe that have 
been before, they are much of one tenor, and as 
you have heard the tenor of that, ſo this Gentle- 
man coming hither by an Habeas Corpus, Iwill by 
your Lordſhip's favour read the Writ. 


&« Carolus Dei Gratia &c. Johanni Liloe Milit' 
« Guardian' Priſon? noſtræ de le Fleet ſalut', Præ- 
« cipimus tibi quod corpus Walteri Earl Milit' in 
« priſon” noſtra ſub cuſtodia tua detent? ut dicitꝰ una 
cum cauſa detentionis ſuæ quocunque nomine præ- 
« dict Walter? cenſeat in eadem Habeas Corpus, ad 
« ſubjiciendum & recipiendum ea que curia no- 
« ſtra de eo ad tunc & ibidem ordin' conting' in 
« hac parte & hæc nullatenus omit* periculo in- 
« cumbend' & habeas ibi hoc breve. Teſt* Hyde, a- 
« pud Maſiminſter quarto die Novembris, Anno 8.” 


Executio iſtius Brevis patet in quadam ſchedula huic 
brei annexat*. 


Reſponſ. Johan Liloe Guardian Priſon* de le Fleet, | 


Ego Johannes Liloe Mil Guardian' Priſon? 
% domini Regis de le Fleet, Sereniſſimo Domino 
Regi, apud Weſtminſter 8. Poſt receptionem 
„ hujus brevis quod in hac ſchedula eſt mentionat', 


Certifico quod Walter Earl miles, in eodem bre- 


*« vium nominat* detentus eſt in Priſona de le Fleet 
« {ub cuſtodia mea prædict' per ſpeciale mandatum 
« domini Regis mihi ſignificatum per Warrantum 
« duorum & aliorum de Privato Concilio perho- 
*© norabiliflimi dicti Domini Regis, cujus quidem 
** tenor ſequitur in hæc verba.“ 


Whereas Sir Walter Earl, Knight, was hereto- 
fore committed to your cuſtody, theſe are to will 
and require you ſtill to detain him, letting you know, 
that both his firſt commitment, and this direction 
for the continuance of him in priſon, were and are 
by his Majeſty's ſpecial commandment, from Mbite- 
ball, 7 Novembris, 1627. 


Thomas Coventry, C. S. Marlborough, 

Henry Mancheſter, Pembroke, 

Thomas Suffolk. Salisbury. 

Bridgewater.. Totnes. 

Kelly. Grandiſon. 

R. Dunelm'. Gulielꝰ Bath & Wells, 

Thomas Edmunds. Robert Nanton. 

John Cook. Richard Weſton. 
Humphry Mayes. 


To the Guardian of the Fleet or his Deputy. 


« Et hc eſt cauſa detentionis prædictꝰ Walteri 
« Earl ſub cuſtodia mea in Priſor? predia”, Atta- 
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men corpus ejuſdem Malleri coram Domino Rege 
ad diem & locum prædictum, poſt receptionem 
<6 brevis prædictꝰ parat* habeo prout iſtud breve in 
e ſe exiget & requiret. 


Reſpon Johan Liloe mili- Guardian Priſan de le 
Fleet. 


My Lord, the firſt Habeas Corpus bears date the 
4th of November, then there is an Alias Habeas bears 
Teſte after that, and the tenor thereof is a com- 
mand to the Warden of the Feet, quod Haheas Cor- 
pus Walteri Earl, coram nobis ad ſubjiciendum & re- 
cipiendum ea que curia noſtra de eo Sc. ordin* conting. 
And the Warden of the Fleet, he certifies as your 
Lordſhip has heard. May it pleaſe your Lord- 
ſhip, I defire as before was deſired for the other 
Gentlemen, that Sir Walter Ear! may be alſo 
bailed, if there be no other cauſe of his impriſon- 
ment : for if there were a cauſe certified, and that 
cauſe were not ſufficient to detain him ſtill in priſon, 
your Lordſhip would bail him ; and if a man ſhould 
be in a worſe caſe, when there is no cauſe certified at 
all, that wou'd be very hard. 

The Writ is, that he ſhould bring the priſoner 
coram nobis, before the King, the end of that is ad ſub- 
jiciendum & recipiendum; now I conceive, that tho” 
there be a ſignification of the King's pleaſure to have 
this Gentleman impriſoned, yet when the King 
grants this Writ to bring the priſoner hither, ad 
ſubjiciendum & recipiendum, his pleaſure likewiſe is, 
to have the priſoner let go, if by law he be not. 
chargeable: or otherwiſe to detain him ſtill in priſon, . 
if the caſe ſo require it. | | 

I will put your Lordſhip in mind of a caſe, and it 
was Paſch. 9 Edw. III. M. 3. I will cite by the 
flacita, becauſe my Book is not paged as other 
Books are; it is in the caſe of a Ceſſavit. | 

In that caſe there were two things conſiderable, . 
the one that there was a ſignification of the King's 
pleaſure paſt, and that determined with him: the 
other, that though there was a ſignification of the 
King's pleaſure before, yet there comes after 
that a Writ; and that was another ſignifica- 
tion of the King's pleaſure, that the priſoner ſhall 
be brought hither ad ſubjiciendum, to ſubmit him. 
ſelf to puniſhment, if he have deſerved it; or ad re- 
cipiendum, to receive his enlargement, and be deli- 
vered, if there be no cauſe of his impriſonment. 

And if upon an Habeas Corpus, a cauſe of com- 
mitment be certified, that cauſe is to be tried here. 
before your Lordſhip, But if no cauſe be ſhewn,then 
the proceedings mult be ut curia noſtra ad mar con- 
tigerit, the Court muſt do that which ſtands with 
Law and Juſtice, and that is to deliver him. 

My Lord, I ſhall be bold to move one word 
more touching this return: I conceive that every 
Officer to a Court of Juſtice muſt make his return 
of his own act, or of the act of another, and nor 
what he is certified of by another. 

But in this caſe the Warden of the Fleet doth 
not certify himſelf, of himſelf, that this Gentle- 
man was commanded to him by the King, but that 
he was certified by the Lords of the Council, that 
it was the King's pleaſure that he ſhould detain him. 
But in our caſe the Warden of the Fleet muſt cer- 
tify the immediate cauſe, and not the cauſe of the 
cauſe, as it doth by this return; Detentus eſt ſub 
cuſtodia mea per ſpeciale mandatum Domini Regis mibi 
ſignificatum per Warrantum duorum de Privato 5 
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take upon me to e 


cilio; that is not the uſe in law, but he ought to re- 


turn the primary cauſe, and not the ſubſequent 


cauſe: as in 32 Edw. III. return, Rex vicecom 87. 


in a Writ de homine replegiando, againſt an Abbor, 


che Sheriff returns, that he hath ſent to the Bailiff 
of the Abbot, and he anſwered him that the party 
was the Abbpt's villain, and ſo he cannot deliver 
him ; that is held an inſufficient return, and a new 
Alias was granted, But if the Sheriff had returned, 
that the Abbot did certify him ſo, it had been good; 
but he muſt not return what is certified him by 
another, | | 

In one of the precedents that hath been noted, as 
that of Parker, 22 Hen, VIII. there the Guardian 
of the priſon certifies that Parker detentus eſt ſub 
cuſtodia mea per mandatum Domini Regis mihi nunci- 
alum per Robertum Pecke ; now our caſe is by the 
nunciation of many, but in law q, & minus non 
variant in ſpeciem, the certification of one and of 


many is of the ſame effect, although in moral un- 


derſtanding there may be a difference. | 

Trin. 2 Edw, III. Rot. 46. in this Court in 21 
Edw. III. in the printed Book there is a piece of it: 
the Abbot of Bury brings a prohibition out of this 
Court, the Biſhop of Norwich pleadeth in bar of 
that, Quod mibi teftificatum, quod continetur in Ar- 
chivis, that he is excommunicated ; there were two 
exceptions taken to this caſe in this precedent, and 
they are both in one caſe: the firſt was, that no caſe 
appeareth, why he was excommunicated ; there 
may be cauſes why he ſhould be excommunicated, 
and then he ſhould be barred, and there may be 
cauſes why the excommunication ſhould not bar 
him : for it may be the excommunication was for 
bringing the action, which was the King's Writ ; 
and therefore becauſe there was no cauſe of the ex- 
communication returned, it was ruled that it was 
not good, The other reaſon is that upon the Roll, 
which is mihi teſtiſicatum. | 

Now every man, when he will make a Certificate 
to the Court, Proprium ſactum ſuum non altcrius ſig- 
nificare debet, he muſt inform the Court of the im- 
mediate act done, and not that ſuch things are told 
him, or that ſuch things are ſignified unto him; but 
that was not done in this caſe, and therefore it was 
held inſufficient : and ſo in this caſe of ours, I con- 


ceive the return is inſufficient in the form. There is 


another cauſe, my Lord, for which I conceive this 
return is not good. 

But firſt T will be bold to inform your Lordſhip, 
touching the Statute of Magna Charta 29. Nullus 
liber homo capiatur vel impriſonetur c. nec ſuper eum 
miltimus niſi per legale judicium parium ſuorum vel 
per legem terre. 

That in this Statute theſe words in Carcerem are o- 
mitted out of the printed Books: for it ſhould be 
nec eum in Carcerem mittimus. For theſe words per 
legem terre ; what Lex terre ſhould be, I will not 
d, otherwiſe than I find 
them to be expounded by Acts of Parliament; and 
this is, that they are underſtood to be the proceſs of 
the law, ſometimes by Writ, ſometimes by Attach- 
ment of the perſon : but whether ſpectale mandatum 
Domini Regis, be intended by that or no, I leave it 


to your Lordſhip*s expoſition upon two petitions of 


the Commons, and anſwer of the King, in 36 


 Edw. III. ne 9. and n” 20. 


In the firſt of them the Commons complain that 
the great Charter, the Charter of the Foreſt, and 
other Statutes were broken, and they deſire that for 


the good of himſelf and of his people, they might 
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be kept and put in execution, and that they might 


not be infringed by making an arreſt by ſpecial com- 


mand or otherwiſe: and the anſwer was, that the 
aſſent of the Lords eſtabliſned and ordained, that 
the faid Charter and other Statutes ſhould be put 
in execution according to the petition, and that is 
without any diſturbance by arreſt by ſpecial com- 


mand or otherwiſe; for it was granted, as it was 


petitioned. 

In the ſame year, ſor they were very careful of 
this matter, and it was neceſſary it ſhould be fo, for 
it was then an uſual thing to take men by Writs gui- 


buſdam de caufis, and many of theſe words cauſed 
many Acts of Parliament ; and it may be ſome of 


theſe Writs may be ſhewn: and I ſay in the ſame 
year they complained that men were impriſoned by 
ſpecial command, and without Indictment or other le- 
gal Courſe of law, and they deſired that thing may 
not be done upon men by ſpecial command againſt 
the great Charter. \ 

The King makes anſwer, that he is well pleaſed 


therewith : that was the firſt anſwer ; and tor the 


future he hath added farther, if any man be grieved, 
ler him complain, and right ſhall be done unto him. 
This my Lord is an explanation of the great Char- 
ter, as alſo the Statute of 37 Eaw. III. ch. 18. is 
a Commentary upon it, that men ſhould not be 
committed upon ſuggeſtion made to the King, 
without due proofs of law againſt them, and ſo it is 
enacted twice in one year. 

We find more printed Books, as in Her. VI. 
Mrus de facts, Fitz. 182. which is a ſtrong caſe, 
under favour,in an action of treſpaſs for cutting down 
trees. The Defendant faith, that the place where the 
trees are cut, is parcel of the Manor of B, whereof 
the King is ſeized in fee, and that the King did 
command him to cut them : and the opinion of the 
Court was, that this was no goud plea, without 
ſhewing the ſpecialty of the command; and they 
ſaid, if the King command me to arreſt a man, and 
I arreſt him, he ſhall have an action of falſe impri- 
ſonment againſt me, although it were done in the 
King's preſence. 

In 1 Job. cap. 7. fol. 46. it is in print, and there 
we leave it. 

Huſſey Chief. Juftice faith, that Sir Fobu Mark- 
ham told King Edw. IV. that he could not arreſt a 
man upon ſuſpicion of Felony or Treaſon, as any 
of his ſubjects might; becauſe if he ſhould wrong a 
man by ſuch arreſt, the parties could haveno reme- 
dy againſt him, if any man ſhall ſtand upon it. 
Here is a ſignification of the King's pleaſure, not to 
have the cauſe of the commitment examined, he 
hath here another ſignification of his pleaſure by 


Writ, whereby the party is brought hither ad /ub- 


niciendum & recipiendum, that he hath made your 
Lordſhip Judge of that, which ſhould be objected a- 
gainſt this Gentleman, and either to puniſh him, or 
to deliver him ; and if here be no cauſe ſhewn, it is 
to be intended that the party is to be delivered, and 
that it 1s the King's pleaſure it ſhould be ſo: and the 
Writ is a ſufficient Warrant for the doing of it, there 
being no cauſe ſhewn of the impriſonment. And now, 
my Lord, I will ſpeak a word to the Writ of de 
homine replegiando, and no other Writ, for that was 
the common Writ ; and the four cauſes expreſſed in 
that Statute, to wit, the death of a man, the com- 
mand of the King, or his Juſtices, or Foreſt, were 
excepted in that Writ before that Statute made, as 
appears Bracton 133. ſo that the Writ was at the 


Common Law before that Statute, 
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And it appears by our Books, that if a man be 
brought hither by an Habeas Corpus, though he were 
impriſoned de morte hominis, as in the 21 Edw. IV. 
7, Winckfield was bailed here, this Court bailed him, 
for he was brought hither ad ſubjiciendum & recipi- 
endum, and not to lie in priſon God knows how long; 
and if the Statute ſnould be expounded otherwiſe, 
there were no bailing men outlawed or breakers of 
priſons, for they are not within this Statute, and yet 
this Court doth it at pleaſure. ; | 

But plainly by the Statute itſelf, it appears that it 
meant only the common Writ; for the preamble 
recites, that the Sheriffs and others, have taken and 
kept in priſon perſons detected of Felony, and let 
out to plevin ſuch as were not repriſable,to grieve the 


one party, and to the gain of the other; and foraſmuch 


as before this time it was not determined what pri- 
ſoners were repriſable, and what not, but only in 
certain caſes were expreſſed, therefore it is ordain- 
. 5 
* Now this is no more than for direction to the keep- 
ers of the priſons, for it leaves the matter to the diſ- 
cretion of the Judges, whether bailable or not; 
for when the Statute hath declared who are reple- 
viable, who are not, as men outlawed, thoſe who have 
abjured the Realm, breakers of priſons, burners of 
houſes, makers of falſe money, counterfeiting of the 
King's Seal, and the like ; it is then ordained, that, if 
the Sheriff or any other, let any go at large by ſurety, 
that is not repriſable, whether he be Sheriff, Con- 
ſtable,or any other that hath the keeping of priſons, 
and thereof be attainted, he ſhall loſe his Office and 
Fee for ever ; ſo that it extends to the common 
Goalers and Keepers of priſons, to direct them in 
what caſes they ſhall let men to bail, and in what 
caſes not : and that they ſhall not be Judges whom 
to let to replevin, and whom to keep in priſon ; but 
it extends not to the Judges, for if the makers of 
the Statute had meant them in it, _ ſhould have 
ut a pain or penalty upon them alſo, 
l So = 1 under your Lordſhip's 
favour, that as this caſe is, there ſhould have 
been a cauſe of the commitment expreſſed, for 
theſe Gentlemen are brought hither by Writ ad 
ſubjiciendum; if they be charged: and ad recipien- 
dum if they be not charged ; and therefore in regard 
there is no charge againſt them, whereupon they 
ſhould be detained in priſon any longer, we deſire 
that they may be bailed or diſcharged by your 
Lordſhip. 


Mr. Selden's Argument at the King*s-Bench Bar the 
| ſame day. 

Y Lords, I am of Counſel with Sir Edmund 
Hampden, his caſe is the ſame with the other 

two Gentlemen: I cannot hope to ſay much, after that 
that hath been ſaid 3 yet if it ſhall pleaſe your Lord- 
ſhip, I ſhall remember you of ſo much as is befallen 
my lot. Sir Edmund Hampden is brought hither by 
a Writ of Habeas Corpus, and the Keeper of the 
Gatehouſe hath returned upon the Writ, that Sir 


Edmund Hampden is detained in priſon per ſpeciale 


manaatum domini Regis, mibi fignificatum per War- 
rantum duorum Privati Concilii dicti domini Regis. 
And then he recites the warrant of the Lords of the 
Council, which is, that they do will and require him 
to detain this Gentleman ſtill in priſon, letting him 
know that his firſt impriſonment, Sc. 
May it pleaſe your Lordſhip, I ſhall humbly 
move you that this Gentleman may alſo be bailed ; 


for under favour, my Lord, there is no cauſe in the 
Vo I. VII. ho 
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return, why he ſhould be any farther impriſoned 
and reſtrained of his liberty. S 

My Lord, I ſhall ſay ſomething to the form of 
the Writ, and of the return; but very little to them 
both, becauſe there is a very little left for me to ſay. 

My Lord, to the form, I ſay it expreſſeth no- 
thing of the firſt caption, and therefore it is inſuffi- 
cient; Iwill add one reaſon, as hath been ſaid: the 
Habeas Corpus hath only theſe words, quod habeas 
corpus ejus una cum cauſa detentionit, & non captionis. 
But, my Lord, becauſe in all impriſonment, there 
is a cauſe of caption and detention, the caption is to 
be anſwered as well as the detention, 

I have ſeen many Writs of this nature, and on 
them the caption is returned, that they might ſee 
the rime of the caption, and thereby know whether 
the party ſhould be delivered or no, and that in re- 
gard of the length of his impriſonment. 

The next exception Itake to the form is, that there 
is much uncertainty in it, ſo that no man can tell when 
the writ came to the Keeper of the priſon, whether 
before the return or after; for it appears not when 
the King's command was for the commitment, or 
the ſignification of the Council came to him. It is 
true, that it appears that the Warrant was dated the 
7th of November ; but when it came to the Keeper 
of the priſon, that appears not at all: and therefore 
as for want of mentioning the ſame time of the cap- 
tion, ſo for not expreſſing the ſame time when this 
warrant came, I think the return is faulty in form, 
and void. 

And for apparent contradiction alſo, the return 
is inſufficient 3 for in that part of the return which is 
before the Warrant, it is ſaid, Quod detentus eſt 
fer ſpeciale mandatum domini Regis. The Warrant of 
the Lords of the Council, the very ſyllables of that 
Warrant are, that the Lords of the Council do will 
and require him ſtill to detain him, which is con- 
trary to the firſt part of the return. : 

Beſides, my Lord, the Lords themſelves ſay in 
another place and paſſage of the Warrant, that the 
King commanded them to commit him, and ſo it is 
their commitment; ſo that upon the whole matter, 
there appears to be a clear contradiction in the re- 
turn, and there being a contradiction in the return, 
it is void, | | 

Now, my Lord, I will ſpeak a word or two to the 
matter of the return; and that is touching the im- 
priſonment, per ſpeciale mandatum domini Regis, by 
the Lords of the Council without any cauſe ex- 
preſſed, and admitting of any, or either, of both of 
theſe to be the return: I think that by the conſtant 
and ſettled Laws of this Kingdom, without which 
we have nothing, no man can be juſtly impriſoned 
by either of them, without a cauſe of the commit- 
ment expreſſed in the return, My Lord, in both the 
laſt Arguments the Statutes have been mentioned 
and fully expreſſed : yet I will add a little to that 
which hath been ſaid, 

The Statute of Magna Charta, cap. 29. that 
Statut i fi t were fully executed as it ought to be, 
2 man would enjoy his liberty better than he 

oth. | 

The Law faith expreſsly, no Freeman ſhall be im- 
priſoned without due proceſs of the law; out of the 
very body of this Act of Parliament, beſides the ex- 
planation of other Statutes, it appears, Nullus liber 
homo capiatur vel impriſonatur niſi per legem terre, 
My Lord, I know theſe words legem terre, do leave 
the queſtion where it was, if the interpretation of che 
Statute were not. 1 think under your Lord- 


ſhip's 


122 16. Proceedings on the Habeas Corpus, 3 Car. I. 


ſhip'sfavour, there it muſt be intended by due courſe 


of law tobe either by preſentment or by indictment. 


My Lords, if the meaning of theſe words, per 
legem terræ, were but, as we ule to ſay, according to 
the laws, which leaves the matter very uncertain 
and per ſpeciale mandatum, &c. be within the mean- 
ing of theſe words, according to the law; then this 
Act had done nothing. The Act is, No Freeman 
ſhall be impriſoned but by the law of the land ; if 
you will underſtand theſe words, per legem terræ, in 

the firſt ſenſe, this Statute ſhall extend to Villeins 
as will as to Freemen ; for if I impriſon another man's 
Villein, the Villein may have an action of falſe 
- impriſonment. But the Lords and the King (for then 
they both had Villeins) might impriſon them; and 
the Villein could have no remedy. But theſe words 
in the Statute per legem terre, were to the Freeman, 
which ought not to be impriſoned, but by due 
proceſs of law: and unleſs the interpretation ſhall be 
this, the Freeman ſhall have no privilege above the 
Villein. | 

So that I conceive, my Lord, theſe words, per 
legem terre, muſt be here ſo interpreted, as in 42 


Eliz. The Bill is worth obſerving, it reciteth that 


divers perſons without any writ or preſentiment were 
caſt into priſon, Sc. that it might be enacted, 
that it ſhould not be ſo done hereafter, The an- 
ſwer there is, that this is an Article of the great 
Charter, this ſhould be granted. So that it ſeems 
the Statute is not taken to be an explanation of that 
of Magna Charta, but the very words of the Statute 
of Magna Cbaria. | 

I will conclude with a little obſervation upon theſe 
words, nec e eum mittimus ; which words of 
' themſelves ſignify not ſo much, a man cannot find 
any fit ſenſe tor them. : 

But, my Lord, in the 7th year of King Jobn, 
there was a great Charter, by which this Statute in 
the 9th of Henry III. whereby we are now regulated, 
was framed, and there the words are, nec eum in 
carcerem miitimus, we will not commit him to pri- 
ſon; that is, the King himſelf will not: and to 
Juſtify this, there is a ſtory of that time in Matthew 
Paris, and in that Book this Charter of King John 
is ſet down at large, which Book is very authentick, 
and there it is entred : and in the gth of Henry III. 
he faith, that the Statute was renewed in the fame 
words with the Charter of King John. And, my 
Lord, he might know it better than others, for he 
was the King's Chronologer in thoſe times : and 
therefore, my Lord, ſince there be ſo many Reaſons, 
and ſo many Precedents, and ſo many Statutes, 
which declare that no Freeman whatſoever ought to 
be impriſoned, but according to the laws of the 
land; and that the liberty of the ſubject is the 
higheſt inheritance that he hath 3; my humble re- 
queſt is, that according, to the ancient laws and pri- 
vileges of this Realm, this Gentleman, my Client, 
may be bailed. | 


The Argument of Mr. Calthrop, at the King's-Bench 
Bar, 22 Novembris, Mich. 3 Caroli Regis, 


I R Jobn Corbet being brought to the King's- 
Bench Bar, with Sir Edmund Hampden, Sir Walter 
Earl, and Sir John Heveningham, who were alſo 
brought thither by ſeveral writs of Habeas Corpus, 
with the ſame return; I being aſſigned by the Court 
of King's-Bench, upon a petition delivered, to bs of 
Counſel with Sir Jobn Corbet, did move that Sir 
John Corbet might be diſcharged of his impriſonment, 
and put in bail; for I did conceive that the return 


of this Habeas Corpus was inſufficient, both in the 
matter of the return, and in the manner of the re- 
turn, and ſo there ought not to be a longer detaining 
of Sir John Corbet in priſon. For as to the man- 
ner of the return, it is not laid down preciſely, that 
Sir John Corbet is detained in priſon by the ſpe- 
cial commandment of the King, ſignified by the 
warrant of the Lords of the Council; the which is 
not a direct affirmation that he is detained by the 
ſpecial command of the King, but that the L 
of the Council by their warrant have ſignified unto 
him that he was committed and ſtill detained by the 
ſpecial command of the King. | 
And howſoever the Lords of the Council had 
ſignified that he was detained by the commandment 
of the King, yet it may be he was not detained by 
the commandment of the King; for their ſignifica- 
tion of the ſame by warrant may be untrue, and the 
warrant of the Lords of the Council that is re- 
turned in h&c verba, importeth that the Keeper of 
the Gatehouſe rather took upon him to return, 
that it was ſignified unto him by the warrant of the 
Lords of the Council, that Sir Fob» Corbet was 
committed and detained by the ſpecial command- 
ment of the King; becauſe if the Keeper had taken 
upon him to affirm it upon his return, then needed 
he not to have returned the warrant of the Lords 
of the Council : and the warrant itſelf ſheweth that 


he had only his information from the Lords of the 


Council. For their warrant is to let the Keeper 
know, that both the firſt commitment, and this 
direction for the continuing him in priſon, were 
and are by his Majeſty's ſpecial commandment ; 
and I do not fee, as this return is made, that an ac- 
cord upon the caſe can lie upon the Keeper of the 
Gatehouſe, if Sir John Corbet was not committed 
nor detained by the ſpecial commandment of the 
King, ſo long as the warrant of the Lords of the 
Council be returned as it was made, becauſe he 
doth return the ſame as the Significavit of the Lords 
by their warrant, Regiſter 65. the writ of Ex- 
communicat* Capiend' goeth, Rex vicecom' Lin- 
coln* S. ſignificavit ncb* venerabilis pater Henricus 
Lincolnienſis Epiſcopus per Literas ſuas Patentes 
quod R. ſuus Parochial! propter ſuam maniſeſtan 
contumac* authoritate ipſius Epiſc. ordin* excom' eſt, 
nec ſe vult per cenſuram Eccleſiaſticam juſtic' ar* Sc. 
tthi præcipimus quod predif? R. per corpus ſuum ſocun- 
dum conſuetud Angliæ juſticꝰ Sc. And yet no man 
will ſay that there is an information of the King, 
that R. is excommunicated, but only that the Bi- 
ſhop of Lincoln had ſignified unto him that R. was 
excommunicated. And in Fitz. Nat. Br. 663. and 


| Regiſter 65. it appears that the form of the writ of 


Excommunication deliberand' is, Rex Vicecom* Lon- 
don Salut. Cum Thom' Jay allutar” London? qui 
nuper ad denuntiat. venerabil” patris Archie; Eborum 
pro contumaciis ſuis ratione contraftus in civitate noſtra 
Eborum habit* ut dicebat. tanquam excom* & claves 
Eccleſiæ contemnent” per corp? ſuum ſecundum con- 
ſuetud* Angliæ per te juſtic* precepimus, donec &c. 
efſet ſatisfaf?P eid* Archiepiſcop. ad ſatisfaciendum Deo 
et ſanctæ eccleſiæ, ſulſicientem expoſuit cautionem, per 
quod eidem Archiepiſcopus offic, Archidiac, Landon. 
mulug viciſſitudinꝰ obtentu ſcripſit ut ipſum abſolvat ab 
excom* ſenten” memorata ſicut idem Archiepiſcopus per 
Literas ſuas patentes nob* fignificavit, tibi præcipimus 
quod præd Thom, cum tibi conſtare poterit ipſum ab 
excom" predif per predif OfficiaP abſolvi a Priſon” 
qua detinetur fi ea occaſione & non alia detineai' in 
eadem fine dilatione deliberari fac. And yet it 
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cannot be ſaid, that although the King recited in 
his writ that the Archbiſhop had ſignified unto him 
that he had written unto the Official of the Arch- 
deacon, that the King ſaid, that the Archbiſhop had 
written; for he doth not affirm ſo much preciſely, 
but only referreth himſelf unto the Certificate of 
the Archbiſhop. | 12 

Plowden 122. Buckley and Rivers's caſe, it is put, 
that if a man will bring an action of debt upon an 
obligation, and declare that it appears by the obli- 
gation that the defendant ſtood bound to the plain- 
tiff in twenty pounds, the which he hath not paid, 
this declaration is not good; inſomuch as it is not 
alledged by matter in fact, that he was bound unto 
him in twenty pound, but the deed is alledged by 
recital only, 21 Ed. 4. 43. 

Plowden Com 126. & 143. Browning and 
Beeſton's caſe. | 

The Abbot of Waltham being N col- 
lector of a Diſme granted unto the King, in diſ- 
charge of himſelf, in the Exchequer, pleadeth, Quo 
inter recordat® Ter. Paſc. anno 15. domini Regis 
Edwardi I. inter alia continetur quod R. 2. had 
granted unto the predeceſſors of the ſaid Abbot, 
that he nor any of his ſucceſſors ſhould be any 
collectors of any Diſmes to be granted afterwards, 
and it was adjudged that this plea was ill. 

For the ſaying [it was contained among the Re- 
cords,] it is no preciſe affirmation that the King 
had granted to his predeceſſors, that they ſhould 
be diſcharged of the collecting any Diſmes, but it 1s 
only an allegation by way of recital, and not by 
preciſe affirmation, the plea may not be good. 

2 & 3 Mar. Dyer 117. & 118. the plaintiff's 
reply in bar of all pleadeth, that Fob» Abbot of M. 
was ſeized of his lands in right of his Church, and 
ſo ſeized by the aſſent of the tenant by indenture, 
14 Hen. 4. teſta!” quod prædictꝰ Abbat” & convent” 
demijerunt & tradiderunt unto the plaintiff; and 
ruled, that this form of pleading was ill, inſomuch 
as it was not alledged by preciſe affirmation, quod 
demiſerunt, ſed indentura teſtatur, quod demiſerunt ; 
which is not ſufficient, inſomuch as it is only an 
allegation by way of recital, that the indenture 
doth witneſs, and the ſame indenture may witneſs 
ſo much, and yet not be a demiſe. | 
And if in pleading there muſt be direct affirma- 
tion of the matter alledged, then 42 fortiori in a 
return, which muſt be more preciſe than in plea- 
ding, and fo by all the a I have formerly 
touched, it appeareth that this return is no expreſs 
affirmation of the Keeper of the Gatehouſe, that 
Sir Zobn Corbet is detained in priſon by the ſpecial 
commandment of the King, but only an affirma- 
tion of the Lords of the Council, who had ſigni- 
fied unto him that his detainment in priſon, was by 
ſpecial command of the King. 

The return which ought to be certain, and punc- 
tual, and affirmative, and not by the way of in- 
formation out of another man's mouth, may not 


1 good, as appeareth by the ſeveral books of our 
aw. 


23 Ed. 3. Rex vic 18 1. upon a Homine reple- 
giando, againſt the Abbot of C. the Sheriff re- 
\ turneth that he had ſent to the Bailiff of the Abbot, 
that anſwered him, that he was the Villain of the Ab- 
bot, by which he might not make deliverance, and 
a Sicut alias was awarded, for this return was in- 
ſufficient; inſomuch that he had returned the an- 


ſwer of the Bailiff. of the Abbot, where he ought 
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to have returned the anſwer of the Abbot himſelf 
out of his own mouth. | | 
Tin. 22 Ed. 2. Rot. 46. parent. vill' & Burg. 
Eveſque de Norwich, repP 68. Nat. Br. Caſe 34. 
Fitz. Nat. Br. 65. & 34 Ed. 3. Excom' 29. the 
caſe appeareth to be ſuch in a treſpaſs; the de- 
fendant pleadeth, the plaintiff is excommunicate, 
and ſheweth forth the letter of the Biſhop of Lin- 
coln, witneſſing that for divers contumacies, Sc. 
and becauſe he had certified no excommunic* done 
by himſelf, but by another, the letter of Excom- 
munication was annulled, for the Biſhop ought to 
have certified his own act, and not the act of an 
other. - | 
Hillarii 21 Hen. 8. Rot. 37. it appeareth by the re- 
turn of an Habeas Corpus, that Jobn Parker was com- 
mitted to priſon for ſecurity of the peace, and for 
ſuſpicion of felony, as per mandatum domini Regis nun- 
ciatum per Robertum Peck, de Cliffords-Inn ; and upon 
his return, 7obn Parker was bailed : for the return 
Commiſſ. fuit per ſpeciale mandatum domini Regis, 
nunciatum per Robertum Peck, was not good, inſo- 
much that it was not a direct return that he was 
committed per mandatum comini Regis. — 
And for the firſt point, I conclude, that this re- 
turn is inſufficient in form, inſomuch that it doth 
not make a preciſe and direct return, that he was 


committed and detained by the ſpecial command of 


the King, but only as it was ſignified by the war- 
rant of the Lords of the Council, which will not 
ſerve the turn. And upon the book of 9 Hen. 6. 44. 
the return of the cauſe of a man's impriſonment 
ought to be preciſe and direct upon the Habeas Cor- 
pus, inſomuch as thereby to be able to judge of the 
cauſe, whether it be ſufficient or not: . there 
may not any doubt be taken to the return, be it 
true or falſe, but the Court is to accept the ſame as 
true; and if it be falſe, the party muſt take his re- 
medy by action upon the caſe. 1 

And as concerning the matter of the return, it 
will reſt upon theſe parts. | 

Firſt, Whether the return, that he is detained 
in priſon by ſpecial commandment of our Lord the 
King, be good or not, without ſhewing the nature 


of the commandment, or the cauſe whereupon the 


commitment is grounded in the return. 0 
The ſecond is, Whether the time of the firſt 
commitment by the comandment of the King, not 
appearing to the Court, is ſufficient to detain him in 
riſon. 8 
l Thirdly, Whether the impriſonment of the ſub- 
jects without cauſe ſhewed, but only by the com- 
mandment of the King, be warrantable by the Laws 
and Statutes of this Realm. Hoa 
As to the firſt part, I find by the books of our 
law, that commandments of the King are of ſeveral 
natures, by ſome of which the impriſonment of a 
man's body is utterly unlawful: and by others of 
them, alchough the impriſonment may be lawful, 
yet the continuance of him without bail or main- 
priſe, will be utterly unlawful. 5 MAS, $00 
There is a verbal command of the King, which is 
by word of mouth of the King's only; and ſuch 
commandment by the King, by the books of our 
law, will . not be ſufficient either to impriſon a man, 
or to continue him in priſon, 16. 6. Monſtrans de 
faif fi, upon an action of treſpaſs brought for cut - 
ting of trees, the defendant pleadeth that the place 
where he cut them is parcel of the Manor of D. 
whereof the King is ſeized in fee, and the King 
e eee en 


commanded him to cut the trees, and the opinion 
of the Court there is, that the plea in bar was ill, 
becauſe he did not ſhew any ſpecial commandment 


of the King; and there it is agreed by the whole 


ourt, that if the King commandeth one to arreſt 
. and the A commanded did arreſt the 
other, an action of treſpaſs or falſe impriſonment 
is maintainable againſt the party that arreſted him, 
although it were done in the _ of the King. 
39 H. VI. 17. where one juſtifieth the ſeizure of 
the goods of a perſon that is outlawed by the com- 
mandment of the King, ſuch a party being no Offi-er, 
may not in an action brought againſt him have any 
aid of the King; for ſuch a commandment given 
to one that is not an Officer, will not any ways 
avail him, that is to juſtify himſelf by the return of 
that commandment. Rat ps 
7 Hen, VI. 10. If the King give me a thing, and 
I take the ſame by his commandment by word of 
mouth, it is not juſtified by law; nothing may pals 
without matter of Record. 3 
10 Hen. VII. 7. & 17. 18. it is agreed, that 
Juſtices may command one to art another that 1s 
in their view or preſence, but not one that is out 


of their view or preſence. (1 Croke. Holliday V. 


47e. 
3 50 10 Hen. VII. 13, ſaid, that where one 


is arreſted by a parol command in their view or pre- 
ſence, it is Hering that a record may be made of it, 
inſomuch that without ſuch a record there can hardly 
be a juſtification in another Term. g 
Secondly, There is a com mandment of the King 
by his Commiſſion, which according to Calvin's 


caſe in Coke's ſeventh Report, it is called by him, breve 


mandatum non rem di ibile; and by virtue of ſuch a 
commandment, the King may neither ſeize the goods 
of his ſubject, nor impriſon his body, as it is reſolved 
in 42 Al. pl. 5. where it is agreed by all the Juſtices, 
that a Commiſſion to take a man's goods, or impri- 
ſon his body without indictment or ſuit of the party, 
ar other due proceſs, is againſt the Law. 
Thirdly, There is a commandment of the King, 
which is grounded upon a ſuggeſtion made to the 


King or to his Council ; and if a man be committed 


to priſon by ſuch a ſuggeſtion, by commandment of 
the Ki 4 1 3 and not warranted by the 
2 the Realm. pe 
The 25 of Edward III. cap. 4. de Provifionibus, 
whereas it is contained in the great Charter of the 


Franchiſes of England, that none ſhall be impriſoned 


or arreſted of his Freehold or of his Franchiſes, nor 
of his free Cuſtoms but by the law of the land: 

It is awarded, conſented and eſtabliſhed, that 
from henceforth none ſhall be taken by petition or 
ſuggeſtion made to our Sovereign Lord the King, 
ar to his Council, until it be by indictment or pre- 
ſentment of his good and lawful neighbours, where 
ſuch deeds are done in due manner, or by proceſs 
made by writ original at the common law ; nor that 
none ſhall be arreſted of his Franchiſes, nor of his 


- freehold, unleſs he be duly brought in, and anſwer, 
and forejudged of the ſame by way of law: and if 


any thing be done againſt the ſame, it ſhall be re- 
dreſſed and holden for nought. a 

37 Ed. III. cap. 10. although it be contained in the 
great Charter, that no man be taken or impriſoned or 
put out; of his freehold, without due proceſs of the 
law; nevertheleſs divers perſons make falſe ſuggeſ- 
tions to the King himſelf, as well for malice as other 
wiſe, whereby the King is often greived, and divers 
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of the Realm put in great damages, contrary to the 
form of the ſame Statute. 

Wherefore ir is ordained, that all they that make 
ſuch ſuggeſtions, be ſent with their ſuggeſtions to 
the Chancellor or Treaſurer, and they and every of 
them find ſureties to purſue their ſuggeſtions, and 
endure the ſame pain as the other ſhould have had, 
in caſe that his ſuggeſtion be found untrue; and 
that then proceſs of the law be made againſt them, 
without being taken or impriſoned againſt the form 
of the ſame Charter, and other Statutes. 

So that it appears by theſe ſeveral Statutes, that 
ſuch commandments of the King as are grounded 
upon ſuggeſtion, either made to himſelf or to his 
Council, for the impriſonment of a man, are againſt 
the law. 

Fourthly, I find that there is a commandment of 
the King which is made under his hand, with his lig- 
net; for inthe fourth and the fifth of Philip and Mary, 
Dyer. 162. where the Statute of 1 Ric. 2, cap. 11. 
reſtrainerh the Warden of the Fleet for letting any 
man at large that is in upon judgement at the ſuit of 
any man, except it be by Writor other command- 
ment of the King; it was doubted, whether the 
Queen by letter under her hand and privy-ſignet 
doth give commandment to the Warden of the 
Fleet to ſuffer a man that is there in execution to go 
about his buſineſs, or the affairs of the Queen ; whe- 
ther this be a warrantable command or not within 
the Statute: and the Law hath always been con- 
ceived upon that book, that ſuch a commandment 
is not warrantable by Law. And if ſuch a command 
will not ſerve the turn, to give unto a man his li- 
berty, which the law favoureth, and had the coun- 
tenance of an Act of Parliment for the doing of it ; 
then I conceive it ſhould be a more ſtrong caſe, the 
King ſhould not have power by his commandment 
to impriſon a man without due proceſs of the Law, 
and reſtrain him of his liberty when there had been 
ſo many Acts of Parliment made for the liberty of 
the ſubjects. CO Yet, 

Fifthly, I do find that there is the commandment 
of the King, which is by his Writ under the Great- 
Seal, or the Seal of the Court out of which it iſſueth, 
Regiſt. f 69, & 70. In the Writ de cautione admit- 
tenda, I find the words, mandatum Regis expound- 
ed to be breve Regis, for the Writ goeth: Rex vic? 
ſalutem. Cum nuper ad requiſitionem S. de Iſle Cano- 
nici Lincolne venerabilis Patris H. Lincoln. Epiſcopi 
ipſo in remotis agente Vicarii general. per Literas ſuai 
Patentes nobis fignificantes Nicho. F. dif, Lincoln. 
Dioc. propter manifeſtam contumaciam Authoritate i 
fins Epiſcopi Ordinar. excommunicat. nec ſi vel 
Sc. vobis praceperimus quod præ fat. Sc. ſatisfactun 
ex parte ipſius N. qui virtute mandati noſtri pradif. 
Per vos Capt. & in Priſon. noſtra de Newgate detent. 
exiſtit, Cc. nos nolentes quod præfat. N. per breve no- 
trum predift. via præcludatur &c. proſegui poſſit in 
forma Juris maxim. Cc. integer eſſe debeat, wvobis 
precipimus quod ſcire Efc. quod fit Ac. quare predif. 
N. 2 Priſona præditt. deliberari non debeat. Rex 
juſticiar* ſuis de Banco ſalut. Cum nos nuper ad ſigni- 
ficationem S. de Iſle Ec. uſque ibi excommunicat. exli- 
tiſfe, nec ſe velle Sc. eſſet ſatisfattum ex parte igſius N. 
vir fure mandati naſtri pred. capt. & in Priſona noſtra 
de Newgate tunc detenti, Gc. et nolentes eo pratextu 
prefato / I a breve noſtrum pred. via præcludat. quo 
minus appeliat. ſue negotium &c, proceſſerat, & ap- 
pellant. ftatut. fc. per breve noſtrum præceperimus 
Prefat. vic. quod feire ſacerent, &c. vobis ſignific. & 

| conſull. 


conſult. & circumſpect. in placitis per breve prædict. 
coram vobis pendentibus procedere valeatis ſecundum le- 
gem & conſuctudinem Regni naſfrii. 

Stamf. 72. 5 E. III. c. 8. 1 E. III. c. 9. faith, 
that every Capias in a perfonal action is a command 
ment of the King, for it is Præcipimus tibi quod ca- 
pias &c. and yet the defendant, as there it is ſaid, is 


repleviſable by the Common Law. 7 R. 20. a. Cal- 


vin's caſe, ſaith that there are two kind of Writs, viz. 
brevia man datoria & remedialia, & brevia mandato- 
ria & non remedialia. Brrvia mandatoria & remedi- 
alia, are Writs of right, formedon, &c. debts, trel- 
paſſes, and ſhortly all Writs real and perſonal; 
whereby the party wronged is to recover ſomewhat, 
and to be remedied for that wrong which is done 
unto him. OF FF AQ SST 

Sixthly, I do find by our Books of Law, and by 
the Regiſter, that this ſpecial mandatum domini Regis, 
is expounded to be this Writ, and that the law taketh 
no notice of any other ſpeciale mandatum, than by 
this Writ. The which being ſo, when the return is 
made, that he is impriſoned and detained in priſon 
by the ſpecial commandmentof the King,' how can 
the Court adjudge upon this return, that Sir John 
Corbet ought to be kept in priſon, and not to be 
bailed; when the nature of the ſpecial command- 
ment is not ſet forth in the return, whereby it may 
appear unto the Court that he is not bailable? In 
Bratton, c. 12. 112. you ſnall ſee a Writ reciting, 
Precipimus tibi quod non implacites nec implacitari 
permitias talem de libero tenemenio ſuo in tali villa, fine 
HGeciali precepto noſtro vel Capitalis Fuſticiar' naſtri. 
And the reaſon of it there is given, quia nemo de 
libero tenemoento ſine brevi ſive libello conventionali niſi 
gratis voluerit reſpondebit. So as the exception of ſpe- 
cial commandment by the very book, appeareth to 
be breve ſive libellus conventionalis, Regiſl. 27 1. the 
Writ of Manucaption goeth in this manner: Rex 
vic. Salut. Cum nuper aſſignaverimus dilefies & fideles 
noſtros A. B & C. D. yh inquiſitiones de forſtallariis 
& tran/greſſionibus contra formam ſtatuli dudum apud 
Winton. editi in com. tuo fatiend. & ad illos quos inde 
culpabiles invenirent. capiend, & in Priſona noſtra ſal- 
vo cuſtod. faciend. done aliud inde præcepiſſemus quod 
C. D. & E. pro huijuſmodi forſtallamentis & tranſereſ- 
ſionibus unde coram prafats A. B. & C. inditt. fuerint, 
capt. & in priſona de L. detent. exiſt. a qua deliberari non 
poſſunt, ſint'mardato naſtro ſperiali, nos vblentes eiſdem 
C. D. & E. gratiam in hut parte facere ſpetialem, tibi 
hræcipimus quod ji prædiſt. C. D. & E. vtraſiohe præ- 
dick. & non alia in Priſons predift. detintantur, & 
pro tranſgreſſonibus illis ſecundum legem & tonſuetudi- 
nem Regni noſtri Augliæ replegiabiles exiſtunt Ec." tunc 
impos C. D. & E. 4 Priſona prædiſt. fliea'vecaſione 
& non alia detineantur in eadem interim deliberari fa- 
cias per manucapt. ſupradict. & habeas ibi unc coram 
doh Juſticiar. nomina manucapt. illorum & hoc 


eve. j 88 - 
And the expoſition of this /peciale mardatitm domi- 
vi Regis, mentioned in the Writ, is Expounded to 
be breve domini Regis, and thereupon is this Writ 
directed unt6'the Sheriff for the delivery of them. 
And ſo much for the firſt branch of the firſt part: 
I conclude, that the ſpecial command of the King 
without ſhewing the nature of the commandrnent of 
the King, is too general, and therefore inſuffici- 
ent; for he ought to have returned the nature of 
the commandinent of the King, whereby'the Court 
might have adjudged upon it, whether it were ſuch 
a commandment that the impriſonment of Sir Fobn 


Corbet be lawful or not; and whether it were ſuch a 
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commandment of the King, that although the im- 
priſonment were lawful at the firſt, yet he might be 
bailed bpdawdl7 37 1s 5 hy 
And as forithe: general return of /peciale manda- 
tum domini Regis, without ſnewing the cauſe of the 
impriſonment either ſpecial or general, I hold, that 
for that cauſe alſo the return is inſufficient. | 
Firſt, in regard of the Habeas Corpus, which is 
the commandment of the King only, made the 1 5th 
of November. | ; - nd | 
According to the Teſte of the Writ, commanding 
the Keeper of the Gatehouſe to have the body-of Sir 
Jobn Corbet, una cum cauſa detentionis, & ad ſubjici- 
endum & recipiendum ea que curia noſtra de eo ad tunc 
ibid. ordinar. contingat”. So as the commandment of 
the Writ being to ſhew the cauſe of his detaining in 
priſon, the Keeper of the Gatehouſe, doth not give 
a full anſwer unto the Writ unleſs the cauſe of the 
detainment in priſon be returned; and the Court 
doth not know how to give their judgment upon 
him, either for his impriſonment, or for his, diſ- 
charge, according to the purport of the Writ, when 
there is not a cauſe returned. And foraſmuch as 
upon an Ex ommengement certified, it hath been ad- 
judged oftentimes that Certificates were inſufficient, 
where the cauſe of the commitment hath not been 
certified; that the Court might adjudge whether 
the Eccleſiaſtical Judges, who pronounced the ex- 
communication had power over the original cauſe 
according to the Book of 14 Hen. IV. 14. 8. Rep. 
68. Trollop's caſe, and 20 Edw. III. Excommenge- 
ment 9. nde zt of +! IST Wbt. 
So upon an Habeas Corpus in this Court, where a 
man hath been committed by the Chancellor of 
England, by the Council of England, Marthes of 
Wales, Warden of the Stanneries, HighiCommiſ- 
fion, Admiralty, Dutchy, Court of Requeſt, Com- 
miſſion of Sewers or Bankrupts ; it hath ſeveral 
times been adjudged that the return was inſufficient, 
where the particular cauſe of impriſonment: hath not 
been ſnewn, to the intent that it might appear; that 
thoſe that committed him had juriſdiction over the 
cauſe, otherwiſe he ought to be diſcharged by the 
law: and I ſpare to recite particular cauſes id every 
kind of theſe, becauſe there are ſo many precedents 
of them in ſeveral ages of every King of this Realm: 
and it is an infallible maxim of the law, That as 
the Court of the King's- Bench, and Judges ought 
not to deny an Habeas Corpus unto: any prifoner that 
ſhall demand the ſame, by whomſoever he be com- 
mitted; ſo ought the cauſe of his impriſonment to 
be ſhewn upon the return, ſo that the Court may 
adjudge of the cauſe, whether the cauſe of the im- 
priſonment be lawful or not. And becauſe I will not 
trouble the Court with ſo many precedents, but ſuch 
as ſhall ſuit with the cauſe in queſtion, I will only 
produce and vouch ſuch precedents, here the 
party was committed either by the commandment 
of the King or otherwiſe by the commandment of 
the Privy- Council, which Samford. fol. vautermeth 
the mouth of the King; ſuch Acts as are done by 
the N being as Acts done by the King 
Wehn en, ee r abs in dad 
And in all theſe cauſes you ſhall find that there is 
a cauſe returned as well as a pale mandatum domi- 
ni Regis Fe. or mandatum Privati Concilii domini 
Regis, whereby the Court may adjudge of the cauſe, 
and bail them if they ſball ſee cauſe, oe 
la the 8th of Hen. VII. upon return of an Habeas 
Corpus awarded for the body of one Roger Sherry, it 
appeareth that he was committed by the Mayor of 
1 Vindſor 


fuer, ahi, Tuc ohis ju jaris of, & nov ir 
I | ts 
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Windſor for ſuſpicion of felony, and ad ſeam ipſius 


Regis proquibuſdam feloniis tranſcreſſionibus ac per 


mandatum domini Regis. 21 Nen. VII. upon the re- 
turn of an Habeas Corpus ſent for the body of Hugb 
Pain, it appeared that he was committed to priſon, 
per mandatum dominorum Privati Concilii domint Regis 
pro ſuſpicione felont@. 100 

Primo Henrici Oddavi, Rot. 9. upon the return 
of an Habeas Corpus ſent for the body of one Thomas 


Harriſon and others, it appears that they were 


committed to the Earl of Shrewsbury, being Marſhal | 


of the houſhold, per mandatum domini Regis, & pro 
ſuſpicione felonie,, & pro homicidio fatto ſuper Mare. 
3 & 4 Philip. & Marie, upon a return of an Ha- 
beas Corpus, ſent for the body of one Peter Man, it 
appeareth that he was committed pro ſuſpicione fe- 
loniæ, ac per mandatum domini Regis & Regine. 
4 & 5 Philipti & Marie, upon the return of an 
Habeas Corpus ſent for the body of one Thomas Neu- 
ort, it appeared that he was committed to the 
Tower, pro ſuſpicione contraſal! monetæ per priva- 


tum Concilium domini Regis & Regine. 


33 Elizab:the upon the return of an Habeas Corpus 
for the body of one Laurence Brown; it appeareth 


that he was committed, fer mandatumPrivati Concilii 


dominæ Regine pro diverſis cauſis ipſam Reginam tan- 
gent” ac etiam pro ſuſpicion? proditioms, 113152 

So as by all theſe precedents it appeareth where 
the return is either, per mandatum domini Regis, or 


mandatum dominorum Privati Concilii domini 


Regis; there isalſo a cauſe over and beſides the man- 
datum returned. As to that which may be object- 
ed, that per Mandatum domini Regis, or Privati 
Concilii domini Regis, is a good return of his impriſon- 
ment, I anſwer, | : 

Firſt, That there is a cauſe : for it is not to be pre- 


ſumed that the King or Council would commit one 


to priſon without ſome offence ; and therefore this 
 mandatum be ing occaſion'd by the offence or fault, 
the offence or fault muſt be the cauſe, and not the 
command of the King or Council, which is occa- 
fioned by the cauſe. eee 
Secondly, It appears that the juriſdiction of the 
Privy- Council is a limited juriſdiction, for they 
have no power in all cauſes, their power being re- 
ſtrained in certain cauſes by ſeveral Acts of Parlia- 
ment, as it appeareth by the Statute of 20 E. III. c. 11. 
25 E. III. . 1. Stat. 4. (vide 4 Inſtit. p. 53.) the private 
petition in Parliament permitted in the 1 R. II. where 
the Commons petition that the Privy- Council might 
not make any ordinance againſt the Common Law, 
Cuſtoms or Statutes of the Realm; the 4 Hey. IV. 
cap. 3. 13 Hen. IV. 7. 31 Hen. VI. And their 
juriſdiction being a limited juriſdiction, the cauſe 
and grounds of their commitment ought to appear, 
whereby it may 2 if the Lords of the Council 


did commit him for ſuch a cauſe as was within their 


juriſdiction: for if they did command me to be com- 
mitted to priſon for a cauſe wheteof they had not 


juriſdiction; the Court ought to diſcharge me of this 


impriſonment. - And howſoever the King is Vicarius 
Dei in terra, yet Bratton, cap. 8. fol. 107. faith, 
quod nibil aliud poteſt Rex in terris cum fit Miniſten 


Dei & Vicarius, quam ſolum quod de jure poteſt, nec 


obſtat, quod dicitur quod principi placet, legis habet vi- 
gorem, quia ſequitur in fine legis cum lege Regia que 
de ejusimperio lata eſt; id eſt, non quicquid de voluntate 


Regis temere præſumptum eſt, ſed animo condendi Jura, 


præſtant & habila ſuper bbc deliberatione & lr add. ref 


jurie. The which being ſo, then alſo it ought to 
appear upon what cauſe the King committeth one to 
priſon ; whereby the Judges which are indifferent 
beween the King and his Subjects, may judge whe- 
ther his commitment be againſt the Laws and Sta- 
tutes of this Realm or not. 

Thirdly, It is to be obſerved, that the King's 
command by his Writ of Habeas Corpus, is ſince the 
commandment of the King for his commitment; and 
this being the latter commandment, ought to be 
obeyed :. wherefore that commanding a return of 
the body cum cauſa detentionis, there muſt be a re- 
turn of ſome other cauſe than per mandatum domini 
Regis, the ſame commandment being before the re- 
turn of the Writ. 

| Paſch, 9 E. III. pl. 30. fol. 56. upon a Writ of 
Ceſſavit brought in the County of Northumberland, 
the Defendants plead, That by reaſon of the Countr 
being deſtroyed by wars with the Scots, King Ed. II. 


gave command that no Writ of Ceſſavit ſhould be 


brought during the wars with Scotland, and that the 
King had ſent his Writ to ſurceaſe the plea, and he 
averreth that the wars with Scotland did continue. 
Hearie that giveth the rule ſaith, That we have 
command by the King that now is, to hold this 
plea, wherefore we will not ſurceaſe for any Wric 
of the King that is dead. And fo upon all theſe rea- 
ſons and precedents formerly alledged, I conclude, 
that the return that Sir Fobn Corbet was committed 
and detained in priſon, per ſpeciale mandatum domini 
Regis, without ſhewing the nature of the command- 
ment, by which the Court may judge whether the 
commandment be of ſuch a nature as he ought to 
be detained in priſon, and that without ſhewing the 
cauſe upon which the commandment of the King 
is grounded, is not good. As to the ſecond part, 
which is, whether the time of the commitment by 
the return of the Writ, not appearing unto the 
Court, the Court ought to detain him in priſon or no? 
I conceive. that he ought not to be continued in 
priſon, admitting that the firſt commitment by the 


command of the King were lawful; yet when he 


hath continued in priſon by ſuch reaſonable time, as 
may be thought fit for that offence for which he is 
committed, he ought to be brought to anſwer, and 
not to continue ſtil] in priſon without being brought 
to anſwer. A by c | 
For it appears by the books of our laws, that li- 
berty is a thing ſo favoured by the law, that the law 
will not ſuffer the continuance of a man in priſon, 
for any longer time than of neceſſity ic muſt; and 
therefore the law will ncither ſuffer the Party, She- 
riffs or Judges to continue a man in priſon by their 
power and their pleaſure, but doth ſpeed the delivery 
of a man out of priſon, with as reaſonable expedi- 
tion as may be. * a 
And upon this reaſon it is reſolved in 1 C2 E!. 
Dyer 175. & 8 Ed. IV. 13. That howſoever the 


law alloweth that there may be no term between 


the teſte of an original Writ and the return of the 
ſame, here there is only a ſummons, and no im- 
priſonment of the body; yet it will not allow that 
there ſhall he a term;between the teſte of a Writ of 
Capias, and the return of the ſame, where the bod 

of a man is to be impriſoned: inſomuch that it will 
give noway,that the party ſhall haye any power to 
continue the body of a man impriſoned any longer 
time than needs muſt. 39 E. III. 7. 10 H. VII. 


11. 6 E, IV. 69. 11 E. IV. 9. 48 E. III. 1. 17 
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Keilawey's reports do all agree, that if a Ca- 
ias ſhall be awarded againſt a man for the appre- 
hending of his body, and the Sheriff will return the 
Capias, that is awarded againſt the party, a non eſt 
irventus, or that languidus eſt in priſona, yet the 
law will allow the party againſt whom it is awarded, 
for the avoiding of his corporal penance and dureſs of 
impriſonment, to appear gratis, and for to anſwer. 
or the law will not allow the Sheriff by his 
falſe return to keep one in priſon longer than needs 
muſt, 38 A. pl. 22. Brooks impriſonment ' 100. 
faith, That it was determined in Parliament that a 
man is ndt to be detained in priſon, after he hath 
made tender of his fine for his impriſonment z there- 
fore I defire your Lordſhip that Sir John Corbet may 
not be longer kept in durance, but be diſcharged 


according to the law. 


L. C. Juice. Mr. Attorney, you have heard 
many learned arguments, if you be provided to an- 


ſwer preſently, we will hear you; but if you will 


have a longer day, for that you are not provided to 
argue, you 1 we will give it you. | 

Doderidge. f you will, you may fee the prece- 
dents ; it may be yon have not ſeen ſome of them, 
and we muſt ſee them too. 

Attorn. Gen. Heath. May it pleaſe your Lordſhip, 
the Gentlemen that be of Counſel with the Knights at 
the Bar, they have ſaid much, and ſpoken very long 
for their Clients, and to good purpoſe and perti- 
nently. It is a cauſe that carrieth with it a great 
deal of weight, both towards the King and his Sub- 
jects alſo, and Iam not ſo haſty to put myſelf upon 
the main point of this cauſe, when it is almoſt time 
for your Lordſhip to riſe. 

My Lord, the Gentlemen have ſeverally ſpoken, 
and given and inſiſted upon ſeveral reaſons, and 
they have cited many precedents. I could ſay ſome- 
thing of them at this preſent, and that ſome of them 
have been miſtaken; and therefore I beſeech your 
Lordſhip, that I may have time to anſwer, that I 
may not wrong the cauſe of the King's part, or 
flight the cauſe on the ſubjects parr. 

But that which I deſire to ſay now, is, that theſe 
Gentlemen have all of them gone in one form, to 
divide the cauſe into two parts : 

The firſt, the form of the return. 

The ſecond, the matter of the return. 

For the form, methinks we may put an end to 
that now, if your Lordſhip pleaſe, that we may 
have no return to that another day, but I may apply 
myſelf unto the matter of the return. 

To the form of the return they have taken divers 
exceptions, but they eſpecially inſiſted upon two 
main heads: 

Firſt, That the return is not good, becauſe it is 
not an abſolute return. I confeſs the ground is well 
laid, and the major is good, that if this return be 
not poſitively the return of the Warden of the Fleet 
himſelf, but the relation of another, it is no good re- 


turn, therefore I need ſpend no time in that, the ground 


being well laid. But under your Lordſhip's favour, 
the major propoſition I deny, we differ only in that ; 
for I ſay that this return is certain, and that it is not 
the words of any man elſe, but the expreſs words of 
the Warden himſelf, and that this is added ex abu 
aanti to give ſatisfaction to the Court, that he had 
order to make the return: therefore I deſire your 
Lordſhip to caſt your eyes upon the ſubſtance of 
the return, and diſtinguiſh it into parts. 

The words are, Detentus eſt in priſona ſub cuſto- 
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dia mea per ſpeciale mandatum domini Regis, mibi ſig- 
nificatum per Warrantum duorum Privati Conctyi! 
dicti domini Regis, &c. If he had turned the ſe 
words, and ſaid, Deten!* eſt prout mihi fignifica per 
Warrantum duorum Privati Concilii per ſpeciale man- 
datum domini Regis, then it might be taken to be the 
words of the Lords of the Council : but the firſt 
words being poſitive, Detentus eſt per ſpeciale manda- 
lum domini Regis, that is ſufficient, and the reſt is 
ſurpluſage, and he doth not ſay, prout mibi ſignificat 
bur mibi ſignificat only; which is abſolute, and the 
reſolution thereof reſteth more in your Lordſhip's 
expounding of the words, than in putting any caſe 
upon them. | 

The ſecond exception is taken to the form of the 
return, for that there is not the cauſe of the impri- 
ſonment returned, but of the detaining alone. 

My Lord, I fay no more at preſent to that, but 
this, no man is bound to anſwer more than that which 
is the contents of the Writ, But the Writ it may be 
to know ſpecially the cauſe of the detaining, or what 
the cauſe of the caption is only, and if the Officer 
make anſwer to that which is required of him in the 
Writ, it is ſufficient. It may be, there be precedents 
both ways, I am ſure there are for detentions, and 


there is no cauſe why the Officer ſhould ſhew the 


time of his commitment : but if the priſoner ſhall 
deſire it, your Lordſhip may grant him a Writ, to 
_ the cauſe both of his caption and detention 
alſo, 

Thirdly, They ſay that this return is uncertain, and 
that it is the Warrant of the Lords of the Council, 
and not of the King, by which he is committed. 

For that, my Lord, I fay, that if it had all been 
left out, and he had only ſaid, Detentus fuit per ſpe- 
ciale mandatum domini Regis, it had been ſufficient : 
but when he doth more, it is ſuperfluous, and not ne- 
ceſſary, for it appeared before by whom he was com- 
mitted ; and when he returns the Warrant of the 
Lords of the Council, it is not their words that 
commit him : Butthey being the repreſentative body 
of the King, they do expreſs what the King's com- 
mand is, but they ſignify nothing of their own ; and 
therefore I defire your Lordſhip to deliver your opi- 
nion in that point of the return, whether it be poſi- 
tive or no. | L 

This cauſe, as it greatly concerns the Subjects, 1g 
it much concerns the King too. I am ſorry there 
ſhould be any occaſion to bring theſe things in queſ- 
tion; but ſince it is now here, I hope I ſhall give ſatis- 
faction to your Lordſhip, and to the parties too, 
and I deſire that I may have till Monday for it. 

L. C. Juſtice. I think it is not belt for us to 
declare our opinions by piece- meals, but upon all 
the caſe together, and as you are a ſtranger to 
the return, ſo are we; and there be many Prece- 
dents and Acts of Parliament not printed, which we 
muſt ſee. 

Doderidge. This is the greateſt cauſe that ever I 
knew in this Court, our judgments that we give be- 
tween party and party, between the King and the 
meaneſt ſubject, ought to be maturely adviſed on, 
for ſo are the entries of our judgments, Qued matura 
deliberatione habi!a, It was judged, &c. And we 
mult ſee the Precedents and Acts of Parliament, that 
we hear mentioned. N 

Juſtice Jones, Mr. Attorney, if it be fo that 
the Law of Magna Charta and other Statutes be now 
in force, and the Gentlemen be not delivered by this 
Court, how ſhall they be delivered? Apply yourſelf 


to ſhew us any other way to deliver them. | 
I Doderidge. 


128 16. Proceedings on the Habeas Corpus, 3 Car. I. 


Doderidge. Yea, or elſe they ſhall have a per- 
petual impriſonment. 5 
Per Curiam, Monday was appointed for the At- 
torney's argument, and in the interim the Counſel 
for the Gentlemen, were by order appointed to 
attend the Judges with all the precedents, and un- 


7 


printed Statutes which they mentioned, and that 
they ſhould let the Attorney ſee them alſo. 

And the Gentlemen being asked if they deſired 
to come again, anſwered they did, and a rule was 
entered for it. 8 


Monday, 26 November 1627. Tertio Michaelis 30 Caroli Regis in 


Banco Regis. 


Sir John Corbet, Sir Walter Earl, Sir John Heveningham, Sir Edmund Hampden, 
| Knights, were brought to the Bar. | | 


Attorn. Gen. Heath. AY it pleaſe your Lord- 

ſhip, theſe Gentlemen, 
Sir John Corbet, Sir Valter Earl, Sir Fobn Heven- 
ingham, and Sir Edmund Hampden, upon their 
motion to this Court to have their Habeas Corpus, 


and that themſelves and the cauſe of their detaining 


them in their ſeveral priſons, might be brought be- 
fore your Lordſhip, had it granted to them. 

My Lord, at the firſt motion of it, the knowledge 
thereof coming, and that they had ſuch a deſire, his 
Majeſty was very willing to grant unto them (as to 
all his ſubjects) this common caſe of Juſtice ; and tho* 
it be a caſe which concerns himſelf in a high degree, 
yet he hath been ſo gracious and ſo juſt, as not to re- 


fuſe to leave the examination and determination 


thereof to the laws of this kingdom, 

My Lord, it is very true that this is a very great 
_ cauſe, and hath raiſed a great expectation, and for 
the manner of it, more than was neceſſary ; but, my 
Lord, I am afraid theſe Gentlemen whom 1t con- 


cerns, have rather adviſed their Counſel, than their 


' Counſel them: but I ſhall take the caſe as now I 
find it, and as the Gentlemen's Counſel, on the other 
ſide, have led me the way to it. 

My Lord, the exceptions that have been taken 
by the Counſel on the other ſide, to the return made 
by the Warden of the Fleet, and the reſt of the 
Guardians of ſeveral priſons, have been two. For 
renewing of your Lordſhip's memory, we will read 
one of the returns, they are all alike. 

Then the return was read for Sir John Hevening- 

ham, by Mr. Keeling. 

Altorn, Gen. May it pleaſe your Lordſhip, 
againſt this return, the Counſel of the Gentlemen 
have taken ſome exceptions, and have divided their 
objections into two main points, the one the form, 
the other the matter. To the form they have ob- 
jected four ſeveral things. P | 

Firſt, That the return is not poſitive, but refer- 
red to the ſignification made by another, as the 
Lords of the Council. | 

Secondly, That the keepers of the priſons have 
not returned the cauſe of the commitment, but the 
cauſe of the cauſe, which is not good. 

Thirdly, That the return is imperfect, for that it 
ſhews only the cauſe of the detaining in priſon, and 
not the cauſe of the firſt commitment. 

And laſtly, That the return is contradictory in it- 
ſelf, for that in the firſt part thereof there is a cer- 

tification that the detaining of theſe Gentlemen in 
priſon, is per ſpeciale mandatum domini Regis; and 
when the Warrant of the Lords of the Council is 
ſhewed, it appears that the commitment is wb the 
command of the King, ſignified by the Lords of 
the Council : and by your Lordſhip's favour, I will 


give a ſeveral anſwer to every of theſe ſeveral ob- 
jections. And for the firſt, that the return is not 
poſitive and affirmative, but depends upon and 
hath relation to ſome other, and therefore it is not 
good ; I do agree that the ground is true, that if 
the return be not poſitive, it is not good: we differ 
only in the minor, that the return is not poſitive 
and affirmative ; for I agree that theſe Book caſes, 
that have been put, are good law: as 27 A. pl. 65. 
that if the Sheriff return that he hath ſent to the 
Bailiff of the Hundred, and he gives him that an- 


ſwer, that is no good return; for the Sheriff ought 


to make the return as of his own act without na- 
ming of the Bailiff of the Hundred in his return: for 
if he return, Quod mandavi Ballivo itineranti qui habet 
retorn omnium brevium & executionem eorund. per 
Cartam domini Regis qui mihi dedit nullum reſponſum ; 
this is not good, if he were not Bailiff of a franchiſe 
or ſigniory, for ſo is 21 H. VII. fol. 4. 

There hath been cited to maintain theſe objec- 
tions, 20 Ed. III. The record I have peruſed, and 
there I find that the Biſhop ſaid, that it is found ix 
Archivis inthe record, &c. that he was excommu- 
nicated ; but it was found to be in Archivis, &c. and 
that is no poſitive return that it is ſo. I will op- 
pugn what hath been ſaid by the Counſel on the 
other ſide ; it muſt be granted that if the return here 
be not poſitive, it is imperfect, and in 5 H. VII. 
28. it is ſaid that an imperfect return is no return at 
all, it is all one; but if the return was ſo, that was 
not much material, for then it were but temporary, 
and it might be amended: but, my Lord, they have 
miſtaken the minor propoſition, for they have taken 
it as granted that there is an imperfect return from 
the Lords of the Council. My Lord, I ſhall intreat 
you to caſt your eyes upon the return, and you ſhall 
find the firſt words poſitive and affirmative: the 


words are, Quod detentus eft ſub cuſtodia mea per ſpe- 


ciale mandatum domini Regis: the other words, mibt 
fignificatum, follow after, but are not part of 
the affirmation made before it. But if they will have 


1t as they ſeem to underftand it, then they muſt re- 


turn the words thus: Quod teſtificatum, or ſignifica- 
tum eſt mihi per dominos Privati Concilii quod deten- 
tus eſt per ſpeciale mandatum domini Regis ; and then 
indeed it had not been their own proper return, but 
the ſignification of another, the Lords of the Coun- 
cil : the turning of the ſentence will reſolve this 
point, the thing itſelf muſt ſpeak for itſelf, I con- 
ceive, by your Lordſhip's favour, that it is plain and 
clear, here is a poſitive return, that the detaining is 
by the commandment of the King: and the reſt of 
the return is rather for ſatisfaction to myſelf and 
the Court, than otherwiſe any part of the return. 


The 
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The ſecond objection hath — omar upon this, 


as that he hath returned the cauſe of the cauſe, and 
not the cauſe of itſelf: wherein under your Lord- 
ſbip's favour they are utterly miſtaken ; for the re- 
turn is affirmative, Ego Fohannes Liloe teſtifico, &c. 
[ know that among the Logicians there are two 


_ cauſes, there is Cauſu carſans, and Cauſa cauſata : 


the Cauſa cauſans here in this caſe is not the warrant 
from the Lords of the Council, for that is Cauſa 
caiſſala: but the primary and original cauſe, which 
is Cauſa cauſans, is ſpeciale mandatum domini Regis 3 
the other is but the Council's ſignification or teſtifica- 
tion, or warrant for him that made the return, 

To the third objection, that the return is imper- 
ſect, becauſe it ſhews only the cauſe of the detain- 
ing in priſon, and not the cauſe of the firſt commit- 
ment: 3 
My Lords, for that I ſhall not inſiſt much upon 
it, for that I did ſay the laſt day, which I mutt fay 
again, it is ſufficient for an Officer of the Law to 
anſwer that point of the Writ which is in command. 

Will your Lordſhip pleaſe to hear the Writ read, 
and then to lee whether the Wardens of the priſons 
ha ve not made anſwer to ſo much as was in com- 
mand? Then the Writ was read by Mr. Keeling. 

Altorn. Gen. My Lord, the Writ itſelf clears 
the objection, for it is to have the Party men- 
oned in it, and the cauſe of his detention returned 
into this Court; and therefore the anſwer to that is 
ſufficient. Only, my Lord, the Warden of the 
Fleet, and the reſt of the keepers of the priſons, had 
dealt prudently in their proceedings, if they had on- 
ly ſaid, that they were detained per /peciale manda- 
tum domini Regis, and it had been good, and they 
might have omitted the reſt : but becauſe if they 
ſhould make a falſe return they were liable to the 
actions of the Party, they did diſcreetly to have the 
certification of the Lords of the Council in ſuſpi- 
cion, that if this return was not true they were li- 
able to the actions of theſe Gentlemen. 

In 9 II. VI. 40, 44. it is ſaid, that whatſoever the 
cauſe be that is returned, it muſt be accepted by the 
Court; they muſt not doubt of the truth of the re- 
turn, and the Officer that ſhall return it, is liable 
to an action if the return is falſe; and therefore the 


Guardian of the priſons did wiſely, becauſe they 


knew this was a caſe of great expectation to ſhew 
from whom they had their Warrant, and ſo to ſee 


whether the cauſe returued be true or not. 


The laſt objection to the return is, that it is con- 
tradictory in itſelf, as that the firſt part of it is, 
that they are detained in priſon, per ſpeciale man- 
datum domini Regis; but in this relation of it, it 


ſhews that they are detained by the command of 
the Lords of the Council, for -the words of their 


Warrant are, to require you ſtill to detain him, Sc. 
But, my Lord, if they will be pleaſed to ſee the 
whole Warrant together, they ſhall find that the 


Lords of the Council ſpeak not their own words or 


command in that Warrant, but they ſay that you 
are to take notice of it, as the words and command 
of the King ; for, my Lord, the Lords of the 
Council are the ſervants to the King, they ſignify 
his Majeſty's pleaſure to your Lordſhip; and they 
lay, it is his Majeſty's pleaſure you ſhould know 
that the firſt commitment, and this preſent detain- 
ing him in priſon, are by his Majeſty's ſpecial 
commandment, 

And this, my Lord, is all that I will ſay for the 
ſufficiency of the form of the return, to prove that 
it is ſufficient. 


Vol. VII. 


brought by Sir T ho. Darnel, Cc. 


Touching the matter of the return, the main 
point thereof, it is but a ſingle queſtion, and J hope, 
my Lord, of no great difficulty; and that is, whether 
they be repleviſable, or not repleviſable ? It ap- 
pears that the commitment is not in a legal and 
ordinary way, but that it is per ſpeciale mandatum 
domini regis z which implies, not only the fact done, 
bur ſo extraordinarily done, that it is notorious to 
be his Majeſty's immediate Act and Will, it 
ſhould be ſo ; whether in this caſe they ſhould be 
bailable or not in this Court, which I acknowledge 
to be the higheſt Court of Judicature for ſuch a caſe 
as is in queſtion, 

The Counſel on the other fide deſire, that they 
may be bailed, and have concluded that they ma 
not be remanded; their grounds of argument e 
they were many that did ſpeak) I have in my col- 
lection divided into five points: 

The firſt was, reaſons that they muſt be ſo, ati- 
ſing from the inconveniences that would fall to the 
ſubjects, if ic ſhonld not be fo in the main points of 
their liberty. 

The ſecond was, they ſhewed divers Authorities 
out of their Law-books, which they endeavorued 


_ to apply. 


The third was, The Petition of the Commons 
anſwered by ſeveral Kings in Parliament. 

The fourth was, Acts of Parliament in print. 

The laſt was, Precedents of divers times, which 
they alledged to prove, that men committed by the 
King's commandment, and by the commandment 
of the Lords of the Privy-Council, (which I con- 
ceive to be all one, for the body of the Privy-Coun- 
cil repreſents the King himſelf,) that upon ſuch 
commitment in ſuch cduſes men have been bailed. 

In the courſe of my arguments, I will follow 
their method: firſt, to anſwer their reaſons, and 
then thoſe Books which they have cited, which I 
conceive to be pertinent to this queſtion, and then 
the Petition and Anſwer made in Parliament, and 
then their Acts of Parliament, next their Prece- 
dents 3 and laſtly, I will give your Lordſhip ſome 
reaſons of my own, which I hope ſhall ſufficiently 
ſatisfy your Lordſhip and all others, but the parties 
themſelves, for I except them. | | 

My Lord, the great and mighty reaſon that 
they inſiſted upon, was the inconveniences that 
might come to the ſubjects in their liberties, if this 
return ſhould be good ; and this reaſon they infer- 
red out of records and books of the Common Law, 
which gives the liberty of the ſubjects ; I do ac- 
knowledge that the liberty of the ſubject is juſt, and 
that it is the inheritance of the ſubject, but yet it 
is their inheritance ſecundum legem terre. 

My Lords, they put many caſes likewiſe to en- 
force it, 1 2 Eliz. Dyer, fo. 175. that the conti- 
nuance of a Capias ſhall be from term to term, 
without a term betwixt, becauſe otherwiſe the party 
defendant may be kept too long in priſon ; and 38 
A/ pl. 22. Broke tit. Impriſonment 100. that im- 
priſonment is but to detain the party till he have 
made fine to the King, and reli the King can- 
not juſtly detain him in priſon after the fine tendred ; 
and 16 H. VI. monſtrans de fai 182. if the King 


command me to arreſt a man, and thereupon 


I do arreſt him, he may have an action of falſe 
impriſonment, or of treſpaſs againſt me, though 
it be done in the King's preſence: and 1 H. VII. 4. 
the diſcourſe of Huſſey, where he ſaith that Sir Jobn 
Markham 2 King Edward the föurth, 
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that he ſhould not arreſt upon treaſon. or felony any 
of his ſubjects, becauſe he could not wrong his ſub- 
jects by ſuch arreſt, for they could not have re- 
medy againſt him. 1 
Theſe, my Lord, are the cauſes that they in- 
ſiſted upon for this purpoſe. 
To the two firſt, I ſhall give but one anſwer; 
which is, that the reſtraint in theſe two caſes, and 
moſt of the other caſes before cited, appears to be 


in the ordinary courſe of Judicature fit for Weſt- 
minſter-Hal!, and not for the King's Council-Table. 


A Writ of Capias was the firſt original of at, and 


therefore not to be applied to the cauſe of ours, 


And for the other two caſes, the law preſumeth 
that the active part of them is not ſo proper for the 
Majeſty of a King, who ever doth theſe things by his 
ſubordinate Officers; but that the ſubject ſhould 
not be committed by the King, was never heard 
of, for the King may commit any man at his plea- 
ſure, but that is not our caſe: but whether when 
the King hath committed one, he muſt render a 


cauſe of that commitment, that it may appear 


whether the party be bailable or not, or elle the 
party muſt be delivered. 

The Book 9 E. III. fol. 16. pl. 30. cited of a 
Cz/ſavit, the King having by Proclamation com- 
manded that in the County of Northumberland, no 
Ceſſavit ſhould be brought, Oc. ry the war; 
the tenant pleadeth this command, and it was de- 
nied him, and he, notwithſtanding that, was com 
manded to plead; but the reaſon thereof was, 
becauſe the commandment thereof was given by E. II. 
who being dead, the commandment was determined. 

The Book of Edward the third, 4. fol. 16. is in- 
deed, where the commandment was ,given by the 
ſame King, and that was liKewiſe denied him ; for 
the King cannot command your Lordſhip or any 


bother Court of Juſtice, to proceed otherwiſe than 


according to the Laws of this Kingdom ; for it is 
part of your Lordſhip's oath, to judge according to 
the Law of the Kingdom. But, my Lord, there 
is a great difference between thoſe legal commands, 
and that abſolute Poteſtas, that a Sovereign hath, 


by which a King commands; but when I call ir 


abſoluta poteſtas, I do not mean that it is ſuch a 
power as that a King may do what he pleaſeth, for 
he hath rules to govern himſelf by, as well as your 
Lordſhips, who are ſubordinate Judges under him. 
The difference is, the King is the head of the ſame 
fountain of Juſtice, which your Lordſhip adminiſters 
to all his ſubjects; all Juſtice is derived from him, 
and what he doth, he doth not as a 17 perſon, 
but as the head of the Commonwealth, as Juſtici- 
arius Regni, yea, the very eſſence of Juſtice under 


God upon earth, is in him: and ſhall not we gene- 


rally, not as ſubjects only, but as Lawyers, who 
govern themſelves by the rules of the Law, ſubmit 
to his commands, but make inquiries whether they 
be lawful, and ſay that the King doth not this or that 
in courſe of Juſtice ? 

If your Lordſhip fitting here ſhall proceed accor- 
ding to Juſtice, who calleth your actions in queſtion, 
except there are ſome errours in the proceeding, 
and then you are ſubject to a Writ of Errour. 

But who ſhall call in queſtion the Actions or the 
Juſtice of the King, who is not to give any account 
tor them? as in this our caſe, that he commits a 
ſubject, and ſhews no cauſe for it. 

The King commits and often ſhews no cauſe, 
for it is ſometimes generally, Per ſpeciale mandatum 


= 
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domini Regis, ſometimes Pro certis cauſis irſum do- 
minum Regem moventibus; but if the K ing do this, 
ſhall it not be good ? It is all one when the com- 
mitment is Per ſpeciale mandalum domini Regis, and 
when it is Pro certis cauſis iſſum dominum Regem mo- 
ventibus; and it is the ſame if the commitment be 
Certis de caufis ipſum dominum Regem tangentibus. 

And, my Lord, unleſs the Return to you doth 
open the ſecrets of the commitment, your Lord- 
ſhip cannot judge whether the party ought by Law 
to be remanded, ot delivered: and therefore if the 
King allow and give warrant to thoſe that make the 
return, that they ſhall expreſs the cauſe of. the com- 
mitment, as many times he doth, either for ſuſpicion 
of telony, or making money, or the like ; we ſhall 
ſhew your Lordſhip that in theſe cauſes this Court 
in its Juriſdiction were proper to try theſe criminal 
caules, and your Lordſhip doth proceed in them 
although the commitment be Per /peciale mandatum 
domini Regis, which hath not a ſecret in it in theſe 
cauſes, for with the warrant he ſendeth your Lord- 
ſhip the cauſe of the committing z and when theſe 
warrants are made and brought into this Court, your 
Lordſhip may proceed: but if there be no cauſe ex- 
preſſed, this Court hath always uſed to remand them; 
for it hath been uſed, and it is to be intended a mat- 
ter of State, and that it is not ripe nor timely for it 
to appear. 

My Lord, the main fundamental grounds of 
Arguments upon this caſe begins with Magna 
Charta, trom thence have grown ſtatutes for expla- 
nation thereof, ſeveral Petitions of Parliament, and 
Precedents for expedition ; I ſhall give anſwers to 
them all, | x 

For Magna Charta,in the 29th Chapter, hath theſe 
words ; No Freeman ſhall be taken nor impriſoned 
or diſſeiſed of his freehold, liberties, nor free cuſ- 
toms, nor be outlawed, or exiled, nor any other 
way deſtroyed, nor we will not paſs upon him nor 


condemn him, but by lawful Judgment of his Peers, 


or by the Law of the Realm. 

My Lord, this Statute hath been many times 
confirmed, the Lord Coke numbred up the number 
to be about twenty; and we are to conclude on this, 
it is the foundation of our liberties. 


No Freeman can be impriſoned but by legale ju- 


dicium Parium ſuorum, aut per legem terre, But 
will they have it underſtood that no man ſhould be 
committed, but firſt he ſhall be indicted or pre- 
ſented ? I think that no learned man will offer that, 
for certainly there is no Juſtice of Peace in a County, 
nor Conſtable within a Town, but he doth other- 
wiſe, and might commit before an Indictment can 
be drawn or a Preſentment can be made: what then 
is meant by theſe words, Per legem terræ? If any man 
ſhall ſay, this doth not warrant that the King may 
for reaſons moving him commit a man, and not be 
anſwerable for it, neither to the party, nor (under 
your Lordfhip's favour) unto any Court of Juſtice, 
but to the High Court of Heaven; I do deny it, 
and will prove it by our Statutes. 

My Lord, it was urged by the Counſel on the 
other ſide, that our printed Magna Charta, which 
ſaith, nec ſaper eum mittimus, is miſtaken 3 and 
that in divers Manuſcripts it is expreſly ſet down to 
be, nec eum in carcerem miltimus. I cannot judge of 
the Manuſcripts that I have not ſeen ; but, my 
Lord, I have one here by me, which was written 


many Ages ago, and the words in print are word 


tor word as that which is here written. 


Then 
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Then they ſay that Maltber Paris ſets it down fo 
in his hiſtory : my Lord, we do not govern ourſelves 
by Chronicle, but to anſwer that of Matthew Pa- 
ris, he reports a thing done in King John's time, 
but it was then but thought on, and it was enacted 
in the time of Henry the third; and there be many 
things ſaid to be done in Matthew Paris which were 
not, and many things omitted by him which were 
done. 

This Charter was but in election in the time of 
King John, and then it might be, nec cum in car- 
cerem millimus ; but it was n6t enacted till the time 


I Henry the third, and then that was omitted, and 


the Charter granted as now we have it. 

But if they do ſee no more than I in this clauſe, 

I know not why we ſhould contend about theſe 
words, ſceing the firſt part of this Statute faith, 
Nemo impriſonetur, why then may not I ſay as well, 
nec eum in carcerem mittimus ? I ſee no difference in 
the words, and therefore, my Lord, I ſhall not 1n- 
fiſt any longer upon the literal expoſition of the 
words of Magna Charta, but I will reſort to the 
reſt of it which is expreſt in the ſubſequent Statute 
and in common practice. 
The Counſel on the other ſide ſaid, that the 
Statute of 28 E. III. c. 3. expreſſeth and giveth life 
to this Charter; I ſhall deſire to have that Statute 
read. 

Keeling, Clerk. Item, Whereas it is contained 
in the great Charter, Sc. Vide all theſe Stat utes 
in Littleton's Argument in Parliament poſtea, h 

Attorney Gen. My Lord, the reading of this 
Statute will give anſwer to it; for it is apparent 


by the words thereof, none ſhall be taken by peti- 


tion, Sc. and that the Court be extended to the 
firſt arreſt, but they are to be underſtood that none 
ſhall be condemned, but he ſhall be brought to an- 


| ſwer, and be tried. 


And if it be expounded otherwiſe, it will be con- 
trary to that practice which was then in uſe. 

Bur it is utterly forbidden by this Statute, that 
any man ſhould be condemned upon ſuggeſtions 
or petitions made to the King or Council, without 
due trial by law. 

The next Statute they cited was 25 E. III. cap. 4. 
My Lord, I defire that that may be read. | 

Keeling, Clerk. Item, That no man, of what eſ- 
tate or condition ſoever he be, ſhall be put out 
of land or tenement, nor taken, nor impriſoned, 
nor diſinherited, nor put to death, without being 
brought to anſwer by due proceſs of Law, 

Altorney Gen. My Lord, this Statute is in- 
tended to be a final proſecution ; for if a man ſhall 
be impriſoned without due proceſs, and never be 
brought to anſwer, that is unjuſt, and forbidden by 
this Statute ; but when a man is taken in cauſes that 
are unknown to us, (who walk below ſtairs) we 
are not privy to the circumſtances which may cauſe 
the trial to be delayed ; and peradventure it is not 
time to bring the matter to trial, becauſe it is not 
yet come to maturity, and therefore this is not within 
the meaning of the Statute. 

Another Statute that they mention, is in the ſame 
you! and It is pag. 9. chap. 9. I deſire it may be 
read, 


Keeling, Clerk. Item, Becauſe the people of the 


Realm, Sc. Vide Littleton's argument poſtea. 


Altorney Gen. My Lord, it is very clear, that 
this Statute had no manner of thought of this cauſe 
in ge but whereas Sheriffs did procure Com- 

ol, VII, | 


brought by Sir Tho. Darnel, 2 9 131 


miſſions to be awarded to themſelves for their pri- 
vate gain to the prejudice of the ſubject, the Sta- 
tute condemneth thoſe Commiſſions, but it maketh 
nothing to this queſtion which we have now in hand. 
The next Statute which they cited, was 37 Ed. III. 
cap. 18. I beſeech it may be read. 

Keeling, Clerk. Item, Though it be contained 


in the great Charter, &c. Vide as aforeſaid, 


Attorney Gen. My Lord, this Statute ſeems 
to be a Commentary and Light to the other 
Statutes, the ſcope whereof is againſt private ſug- 
geſtions made to the King or his Council, and not 


in a legal way, and therefore it condemns them; and 


this is more fully expreſſed in the Statute of 38 
Ed. III. cap. g. which they likewiſe mentioned: b 
which Statute direction is given what ſecurity, thoſe 
perſons which make ſuch ſuggeſtions are to give, 
that they ſhould proſecute their ſuggeſtions, and 
what puniſhment they ſhall undergo, if their ſug- 
geſtions be found falſe. 5 

Nee ing, Clerk. Item, As to the Article made at 
the laſt Parliament, Sc. Vide as before ſaid. 

Attorney Gen. My Lord, this and the laſt 
Statute ſeem to conduce both to one purpoſe, that 
they that in their accuſations went not in a legal 
way, to bring the party to his anſwer, it was di- 
rected by this Statute, that they ſhould go a legal 
way. 

The laſt Act of Parliament in print, the Counſel on 
theother ſide produced, was the Statute of 1 R. II. 
chap. 12. which I deſire may be read. 

Keeling, Cl-rk. Item, Whereas divers people at 
the ſuit of parties were committed to the Fleet, &c. 
Vide as before, | 

Attorney Gen. My Lord, it appeareth that 
the ſcope of this Starute is againſt the Wardens 
of the Fleet, for ſome miſcarriages in them; but 
there 1s one thing in this Statute which I ſhall defire 
your Lordſhip to obſerve: and that is, for thoſe 
miſdemeanors he ſhall forfeit his office, except it be 
by Writ from the King, or his commandment ; fo 
that it was no new doctrine in thoſe times, that the 
King might then give ſuch commandment for com- 
mitting. The ſcope of this Statute had two hands: 
firſt, that the Warden ſhould forfeit his office; and 
ſecondly, that he ſhould recompence the party. 

In the fourth and fifth of Phil. & Mar. Dyer 162, 


it was reſolved, that if the Warden ſhall deliver a 


man out of priſon without command, he forfeiteth 
his office, and damage unto the party; but if he 
have the command of the King, that ſhall excuſe 
the forfeiture of his office : but he muſt bring the 
party hither, and here theſe Gentlemen are now, 
for that commandment of the King is no exception 
for him not to obſerve. | 

If he receives a Writ from this Court, to ſhew 
the Court from whence he receives his Warrant, it 
may excuſe the forfeiture of his office, but notwith- 
ſtanding he is ſubject to the action of the party. 

But, I deſire your Lordſhip to obſerve that part 
of the Statute, which the other Party would not 
make uſe of, which is, that the King may command 
by Writ or otherwiſe ; theſe were all the printed 
Statutes cited by the Counſel on the other ſide. 

But becauſe I would not miſinterpret theſe Sta- 
tutes, I thought it equal to deſire your Lordſhip 
that they might be read, 

Beſides the printed Statutes, they mentioned pe- 
titions by the Commons, and the anſwers to them 
of ſeveral Kings in Parliament. The firſt is, Rot. 
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pl. 6 Ed. III. numero primo & numero viceſimo: 
beſides theſe two, there is one other of 28 Ed. III. 
num. 18, : 

My Lord, of theſe three petitions and their anſwers, 
the two firſt were mentioned by the Counſel on the 
other ſide ; and that in 28 Ed. III. 28. I have produ- 
ced, all of them even to one purpole. 


The Commons then petitioned the King, that 


all the Statutes made in expoſition of Magna Char- 
ta, and of the Foreſt, may be kept and obſerved : 
the King makes anſwer, that it ſhall be done. 
And in one of the anſwers it is ſaid, if any man 
be grieved, he may complain. But what is all this 
to the point in queſtion ? Could there be any other 
anſwer to give life to theſe requeſts ? 2 

The King he is petitioned that ſome are injured ; 
he anſwers, that if they complain they ſhall be re- 
lie ved. | 

And now, my Lord,we are where we were, to find 
out the true meaning of Magna Charta, for there is 
the foundation of our caſe ; all this that hath been 
ſaid, concerneth other things, and is nothing to the 
thing in queſtion. 

There is not a word either of the commitment of 


the King, or commandment of the Council in all 


the Statutes and Records. 
And now, my Lord, Iam at an end of thoſe Sta- 


tutes, and come to that that was alledged and men- 
tioned to be in 3 H. VI. 46. and if I could have 


found it, I would have brought ir, but I could not 


find it ; therefore if they. have it, I deſire that they 
will ſhew it, but I think they have it not, and there- 


fore I will let that go. 


My Lord, I come to that which I inſiſted 


upon; the queſtion as it was at firſt, not whe- 
ther the King, or the Lords of the Council can 
commit a man, and ſhew no cauſe wherefore they 


do commit him, but whether the ordinary Courts 
of Juſtice have power to bail him or no; for that p 


I will inſiſt upon the Statute of Weſtm. primo, which 
I deſire your Lordſhip may be read, and then I will 


apply. Vide Weſtm. primo. 


My Lord, this Statute, if I miſunderſtand it not, 
is a full expreſſion to the purpoſe of Magna Charta; 
the ſcope whereof is to direct us in what caſes men 
impriſoned were to be bailed, 

It was eſpecially for direction to the Sheriffs and 
others; but to ſay Courts of Juſtice are excluded from 
this Statute, I conceive it cannot be. | 

It recites, that whereas heretofore it was not reſol- 
ved in what caſes men were repleviſable, and in what 
caſes not, but only in theſe four caſes ; for the death 
of a man, or by the commandment of the King, 
or of his Juſtices, or of the Foreſt. D 

My Lord, I ſay that this Statute expreſſeth not 
the Law was made by this Statute, that in theſe 
caſes men were not repleviſable; but it expreſſeth 
that the Law was clear in theſe caſes ; in theſe four 


Caſes it was clearly reſolved before. 


I pray rs my Lord, obſerve the time of the 

this Statute ; that of Magna Charta was 
made in the time of Hen. III. and this of Meſt min- 
ſter in the time of Edw. I. ſo that it was made in 
the time of the ſame. 

And, my Lord, if they had underſtood the Sta- 
tute of Magna Charta in another ſenſe, would they 
not have expreſſed it ſo in this Statute ? Was it not 
fitter for them than for us, they being nearer the 
firſt making of Magna Charta than we are? But cer- 
tainly the Statute of Magna Charia was expounded 


at the time, as I have ſhewed before ; if not, with- 
out all doubt at the time of making of Weſim. 
primo. 

The Parliament would not have been ſo careful to 
provide for things of leſſer moment, and omit this 
of ſo great conſequence, if there had been any que- 
[tion of it. In all times and ages Magna Charta 
hath been confirmed, but they ſhew not any one 
Law, that doth except againſt this poſitive Law of 
Weſtminſter the firſt, or any Acts of Parliament; 
nay more, in any printed Books, that in this caſe 
men ſhould be repleviſable. | 

My Lord, if you know nothing printed or un- 
printed, if any will defire to alter a courſe that al- 
ways hath been held, you will ſeek for precedents, 
for the conſtant uſe and courſe is the beſt expoſition 
of the law ; it is not enough for me to ſay, this it is, 
unleſs I make it good. 4 

Firſt then, I ſay, they on the other ſide cannot 
cite one Book, Statute, or other thing, to prove, 
that they for have been committed per ſpeciale 
mandatim domini Regis, are bailable. 

But, my Lord, I find ſome to the contrary, that 
they are not bailable, and I will cite ſome of them, 
and read of others; for I would not in a caſe of that 
expectation, that it ſhould be thought that any 
thing ſhould be miſ interpreted. 

In the 33 Hen. VI. folio viceſimo tertio, Robert 
Poyning*s caſe, he was committed pro diver ſis caufis 
ipſum dominum Regem tangent” ; this alters not the 
caſe, for it was as good as no cauſe, for it was the 
Warrant domini KRegrs, and there is no queſtion upon 
this: but, my Lord, I know this is not the point 
in queſtion, | 

The next thing, I ſhall ſhew unto your Lordſhip, 
is Paſch. 21 Edvardi primi, Rot. cla. ſecund. and 
this, my Lord, was near the time of making of the 
Statute of Meſtm. prim. and this precedent is to this 
urpoſe. | | 
The Sheriff of Leiceſterſhire and Warwickſtire, 
(for then there was but one Sheriff to both thoſe 
Shires) did receive commandment by letters from 
the King, That whereas the Earl of JY/arwick had 
commanded divers perſons to the cuſtody of the ſaid 
Sheriff, the King ſent a letter to the fig Sheriff, 
commanding that tothoſe who were committed to his 
cuſtody by the Earl of Y/arwick, he ſhould ſhew no 
grace to them; that is, they ſhould not be bailed. 

The Sheriff notwithſtanding this command, lets 
ſome of thoſe priſoners to bail ; whereupon he was 
complained of in Parliament, that he had done a- 
gainſt the King's commandment, and he was con- 
demned for it. | | 

This was in Parliament; I wonder this ſhould be 
done in Parliament, and that it was not ſaid there, 
that this commitment being done by the King's 
commandment, was not good; no, he was condem- 
ned in Parliament, for it was one that did break the 
Statute of Weſtm. primo. | 5 

My Lord, the uſe that I make of this record is 
this; it recites, that the Earl of Varuict commit- 
ted divers, it might be that he did commit them by 
direction from the King; but the record mention- 
eth not ſo much, but it ſhews, that the King by 
letters commanded the Sheriff, that he ſhould ſhew 
thoſe perſons no grace, and yet he did ; he was 
examined upon this, and by Parliament com- 
mitted. 

The next matter, I will offer to your Lordſhip's 
judgment for the true expoſition of the law in this 

Eo x caſe, f 
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caſe, is the Book we call the Regiſter, an authority 
reſpected, it is the foundation of all our Writs at 
the Common Law ; I bring not the Book. 

In this Book there is one Writ faith thus, Rex, 
Sc. Quod replegiar' fac A. niſi fuerit per ſpeciale 
mandatum domini Regis. Rf 

Juſtice Doderidge. In what Writ is that, de ho- 
mine replegiando ? | 

 Attarn. Gen. Yes, in the Writ de homine 


replegiand) ; and there is another Writ directed 


to the Conſtable of Dover, in the very ſame words; 
by which it appears, that they that are impriſoned 
by the King's command, non ſunt replegiabiles. 

Mr. Fitzberbert, a grave Judge, and is in autho- 
rity with us, peruſing theſe ' Writs, expreſſed it in 
theſe words plainly ; There are ſome caſes wherein 
« a man cannot have this Writ, altho* he be taken 
« and detained in priſon; as if he be taken by the 
« death of a man, or if he be taken by the com- 
« mandment of the King's Juſtices ;”” and mentions 


not Chief Juſtice : which I believe is to be intended 


not of the Chief of the Court of Judicature, but of 
the Chief Juſtice of England, for there was ſuch a 
one in thoſe days. Thus, my Lord, you ſee the 


| ,opinion of Mr. Fitzberbert in this caſe. | 


The next thing, that I will ſhew your Lordſhip, 
is the opinion of Mr. Stamford, in his Pleas of the 
Crown, fol. 72. where he ſets down the Statute of 
Wejtminſter primo, and then he adds, that by this it 
appears, that in four caſes at the Common Law a man 
is not repleviſable; in thoſe that were taken for the 
death of a man, or by the commandment of the 
King, or of his Juſtices, or of the Foreſt : and 
there he ſaith, that the commandment of the King 
is to be intended, either the commandment of his 
mouth, or of his Council, which is incorporated to 
him, and ſpeak with the mouth of the King. 

My Lord, I ſhall deſire no better Commentaries 
upon a Law, than theſe reverend grave Judges, who 
have put Books of Law in print. and ſuch Books as 
none, I believe, will ſay their judgments are weak. 

The next thing, I ſhall offer unto your Lordſhip 
is this, that I cannot ſhew with ſo great authoricy 
as I have done the reſt, becauſe I have not the thing 
itſelf by me; but I will put it to your Lordſhip's 
memory, I preſume you may well remember it ; it 
is the reſolution of all the Judges, which was given 
in the four and thirtieth of Queen Elizabeth, it fell 


out upon an unhappy occaſion, which was thus : the- 


Judges they complain that Sheriffs and other Offi- 
cers could not execute the proceſs of the law as they 
ought ; for that the parties on whom ſuch proceſs 
ſhall be executed were ſent away by ſome of the 
Queen's Council, that they could not be found: 
the Judges hereupon petitioned the Lord-Chancel- 
lor, that he would be a ſuſtor to her Majeſty chat 
nothing be done hereafter. And thereupon the 
Judges were deſired to ſhew in what caſes men that 
were committed were not bailable, whether upon 
the commitment of the Queen or any other. 

The Judges make anſwer, that if a man ſhall be 
committed by the Queen, by her command, or by 
the Privy-Council, he is not bailable: if your 


Lordſhip ask me what authority I have for this, - 


can only ſay, TI have it out of the Book of the Lord 
Anderſon, written with his own hand. 

My Lord, I pray you give me leave to obſerve 
the time when this was done ; it was in a time, and 
we may truly call it a good time, in the time of 
good Queen Elizabeth, and yet we ſee there was 
then cauſe of complaint : and therefore I would not 
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have men think that we are now grown ſo bad (as 
the opinion is we are) for we ſee that then in thoſe 
times there was cauſe of complaint, and it may be 
more than is now. 

This, my Lord, was the reſolution of all the 
Judges and Barons of the Exchequer, and not by 
ſome Great one. 

Now I will apply myſelf to that, which has been 
enforced by the Counſel on the other fide, which 
_ the reaſon that the ſubject hath intereſt in this 
caſe. 

My Lord, I do acknowledge it, but I muſt ſay 
that the Sovereign hath great intereſt in it too. 
And ſure J am, that the firſt ſtone of Sovereignty 
was no ſooner laid, but this power was given to the 
Sovereign; if you ask me whether it be unlimited, 
my Lord, I ſay it is not the queſtion now in hand: 
but the Common Law, which hath long flouriſhed 
under the Government of our King and his progeni- 
tors Kings of this Realm, hath ever had that reve- 
rend reſpect of their Sovereign, as that it hath con- 
cluded the King can do no wrong: and as it is in the 
Lord Berkley's caſe in Plowden's Com. 246. b. it is 
part of the King's prerogative that he can do no 
wrong. 


In the fourth of Edw. IV. fol. 25. the King can- 


not be a Diſſeiſor; and ſo it is alſo in the Lord Berk- 


ley's caſe in 32 Hen. VIII. Dyer, fol. 8. 


The King cannot uſurp upon a Patron, for the 


Common Law hath that reverend reſpe& to him, 
as that ĩt cannot conceive he will do any injury. 

But the King commits a ſubje&, and expreſſeth 
no cauſe of the commitment; what then? ſhall it 
be thought that there is no cauſe why he ſhould be 
committed? 

Nay, my Lord, the courſe of all times hath been, 
to lay there is no cauſe expreſſed, and therefore the 
matter 1s not ripe, and thereupon the Courts of Ju- 
dicature have ever reſted ſatisfied therewith, they 
would not ſearch into it, : 

My Lords, there be Arcana Dei, & Arcana Im- 
perii; and they that ſearch too far into them, and 
make themſelves buſier with them, than their 
pm do require, they will make themſelves, &c. 

will ſay no more; but I ſhall be able to ſhew that 
there ſhall as much prejudice come to the Kingdom, 
if God direct not the heart of the King, which is in 
the hand of God, as the rivers of waters: I fay, 
there may as much hazard come to the Common- 
wealth in many other things, with which the King 
is truſted, as in this particular there can accrue to 
the ſubject. 

If a Treaſon be committed, as it was not long ago, 
nor far removed from our memories; ſince there 
was a Treaſon, and the actors thereof fled, ſome to 
the Court of Rome, ſome to Bruſſels, when it was to 
be pur in execution ; the Treaſon being diſcovered, 
one is apprehended upon ſuſpicion of it, and is put 
into the Tower, and there he lieth and thinketh the 
time very long, and I cannot blame him. 

It may be he is innocent, and thereupon he brings 
a Habeas Corpus, and by virtue of that Writ he is 
brought hither 3 and will your Lordſhip think it fit 
or convenient to bail him, when the accuſation a- 
gainſt him muſt come from beyond the ſea ? I think 
you will rather ſo reſpect the proceedings of the 
State, as that you will believe theſe things are done 
with a cauſe, than inquire further of them. | 

Peradventure ſome great miſdemeanor may be 
committed, and ſome of the parties make away, fo 
as Proclamation cannot overtake them, and ſome 
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are taken; is it fit that they that are in priſon 


ſhould be tried before the principal be taken? 


I will give you an inſtance, that lately was put 
into my mind ; there be ſome priſoners in the 
Tower at this preſent, which were put in thither 


-when they were very young: if they ſhould bring 


an Habeas Corpus, they were impriſoned for State- 


matters, will your Lordſhip deliver them ? No, in 


that the State doth not think it fit to ſend them back 


into their own Countries, you will eſteem ſo reve- 


rendly of the State for committing children, that 
you will believe that there is great reaſon of State ſo 


- to do, or elſe they would not doit: many incon- 
veniences may follow, if it ſhould be otherwiſe, It 


may be, divers men do ſuffer wrongfully in priſon, 
but therefore ſhall all priſoners be delivered? that 


were a great miſchief. 


No doubt but the King's power is abſolute over 
his coins; if then he ſhall command his coin ſhall 
be turned to braſs or leather, I confeſs it were incon- 
venient ; but-if the King would do it, the anſwer 
that I can make is, that he would not undo the 


kingdom: but can your Lordſhip hinder it, as being 


an inconvenience if he would do it? The Cinque 


Ports are free for traffick for all his ſubjects 3 but 


the King in his Cabinet underſtands there is danger 
of War to come upon this Kingdom, thereupon 


he ſhuts the ports, that no man can go out; ſhall 


the Merchant ſay this is injuſtice in the King? And 


as in this, ſo in many other particulars this may ap- 


pear, but J will not go too high: and therefore we 
are too wiſe, nay, we are too fooliſh, in undertaking 


to examine matters of State, to which we are not 


born. Now, my Lord, I come to our Book-Caſes, 


by which it appears what our King may do, and no- 


thing can be ſo againſt it, but he will not do it; the 


King may pardon all Traitors and Felons, and if 


he ſhould do it, may not the ſubjects ſay, if the 
King do this, the bad will overcome the good ? but 


ſhall any ſay, the King cannot do this? no, we may 


only ſay, he will not do this? | 

The King may exempt men from the office of 
Sheriff, is not this inconvenient ? and may it not be 
ſaid, he may exempt ten in a Shire, and then the 
burden of the Country ſhall reſt upon the meaner 
ſort of people? Can any man ſay more to this, than 
that he will not do it? ; 

Inheritances are to be decided upon Trial, the Kin 


may exempt private men from being of a Jury; but 


if he exempt all men, who ſhall try our cauſes? for 


it is to be preſumed, that he will not do it. 


But to our caſe : By the Statute of Magna Charta, 


no man ſhall be put out of his frechold, c. But 
if the King will do it, muſt not the party that is ſo 


put out go to the King by petition ? But you will 
lay, it is a petition of right, and it may be theſe 
Gentlemen's is ſo; admit it be, yet when ſuch a pe- 


tition-comes to the King, muſt it not be anſwered 


with theſe words, Soit droit fait al parte ? and when 
the King will give that Warrant for it, then 
they mult have it done, and not before. 

And this may anſwer a perpetual impriſonment, 


and God forbid that this ſhould be ſo: and now, my 


Lord, I will trouble you no longer, but I will go 


to precedents. Precedents I know prevail much, 


and rule in many caſes ; and if the precedents they 
cite were not miſ- interpreted, I ſhould think they 
had ſaid a great deal. 
But, my Lord, I will anſwer their precedents 
with precedents; nay, I will ſhew your Lordſhip 
| 3 
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that the precedents which they have cited are no pre- 
cedents for them. 

And, my Lord, it is a dangerous thing for men 
in matters of weight to avouch precedents with con- 
fidence, when they make nothing for them: for, 
my Lord, precedents are now become almoſt pro- 
clamations, for they already run up and down the 
Town; and yet they know but part of them, and 
not all, and I think if they knew all, men would 
be more modeſt, 

But, my Lord, Iwill now come to theſe prece- 
dents, where I may ſay they have not dealt frecly 
with me, for they have ſhewed me many precedents 
more than they mentioned here, and it may be they 
have done the like unto your Lordſhip. 

They alledged but eight precedents before your 
Lordſhip, but they have brought ſixteen unto me: 
for theſe eight mentioned here, I will take them in 
order as they were cited, and anſwer, 

The firſt precedent they cited was in Hen. VIII. 


Kol. g. ot one Hlarriſon : we have the Record here to 


ſhew your Lordſhip, that he was committed for 
ſuſpicion of Felony, which was expreſſed in the 
Warrant; and then, my Lord, this is clear, if the 
King, or the Lords of the Council, will expreſs any 
thing within your Lordſhip's juriſdiction, there 1s 
good ground for your proceedings: but when there 
is nothing expreſſed, whether you will judge what the 
cauſe of the Warrant is, I will leave to your Lord- 
ſhip's judgment ; but it appears this was the cauſe, 
and that he was delivered. 

The next precedent was 22 H. VIII. Rot. 57. 
and it was Parker's caſe ; and it is true that his com- 
mirment appeared to be per ſpeciale mandatum domi- 
ni Regis, but it was alſo propoſed to be pro pace & 
ſuſpicione feloniæ; and the ſignification of the com- 
mand was given by Mr. Peck of Clifford's-Inn: but 
there the Warrant ſhews the cauſe of the commit- 
ment was for the peace and ſuſpicion of Felony, and 
therefore he was bailed, 

The next was in 40 Eliz. Wendon's caſe ; but, 
my Lord, that commitment was out of the Star- 
Chamber by an ordinary courſe: then they cited 
8 Fac. Thomas Ceſar's caſe, he indeed was commit- 
ted by ſpeciale mandatum domini Regis, and brought 
his Habeas Corpus, but the Roll faith remittitur : and 
is that a Warrant for them to ſay that he was de- 
livered ? | | 

Then Sir Thomas Vernon's caſe was cited; and, 
my Lord, when we looked into the Records, we 
found that he was committed for ſuſpicion of Trea- 
ſon ; and he was tried for it and diſcharged, 

The next precedent was Sir Thomas Monſon's caſe ; 
I wonder that they did cite that, for he was commit- 


ted by the Lords of the Council indeed ; but the 
ground of it was the ſuſpicion of the death of Sir 


Thomas Overbury, and he was diſcharged again 
by the Lords of the Council. Certainly if they had 
known this, they would not have named this as a 
precedent. 

The next was Reynor's caſe ; he, my Lord, was 
one of the Gun-Powder-Treaſon, and yet there was 


a Warrant to diſcharge him too. And therefore 


what theſe bn ne are, I ſhall ſubmit to your 
Lordſhip : I muſt confeſs, when they are cited toge- 


ther, they make a great noiſe ; but when they 
are examined ſeverally, they prove nothing. 

My Lord, there is one more precedent that 
was cited here before your Lordfhip, and I hope 
that one ſhall be as none. 


It 
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how could I then ſearch for this? 


1627. 

It was mentioned to be Lawrence Brown's caſe, 
20 Eliz. J know not what it is, but it is like to be 
of che ſame valu: as the reſt, Pro certis cauſis eos mo- 
TIE iti 5 &c. , 

And chus, my Lord, [ have gone through thoſe 
precedents that were alledged here before your 
Lordſhip; and now I will come to thoſe precedents 
that were brought to me, and not mentioned here. 

The firſt was John Browning's caſe, in 2 1 H. VIII. 


My Lord, theſe precedents came not to me before 


Salurday laſt, about candle: lighting; and yeſter- 
day was no time fitting to ſearch out precedents, and 
The next was William Rogers's caſe, of the ſame 
time. But the cauſe is expreſſed to be for ſuſpicion 
of Felony, which is a cauſe within the juriſdiction 
his Court. 50 % a; 5 | 
wn caſe was the like; in 4 & 5 Phil. & 
Mar. and ſo was Thomas Laurence's caſe, 9 Elix. 
and Edw. Harccuri's caſe, 5 Eliz. which was for 
ſuſpicion of Felony. Richard Beckwith, and not 
Barkwith, as was cited; for they have miſtaken both 
names and matters, was committed per ſpeciale man- 
datum demini Regis; and the Record faith he was 
bailed. But it was by reaſon of a letter from the 
Lords of the Council. 


The cauſe of Peter Man's commitment in the 4. 


and 5 of Philip and Mary, appears to be for ſuſpi- 


cion of Felony and Robbery, ; ; 

For Reynor's caſe, it is the ſame with Beckwith, 
and were both for one thing. | 

In the 8 Hen. VIE one Roger Cherry was com- 
mitted fer mandatum domini Kegis, and it was for a 
criminal caſe ; and he was afterwards indicted, and 
acquitted and delivered, | 0% i 
And there is another precedent thereof, that ſaith, 


he was afterwards arraigned, condemned, and hang- 


ed; we have the Record of it. 
And now, my Lord, I will ſhew ſome precedents 
on the other ſide, where men have been committed 


by the commandment of the King; and by the 


commandment of the Council, and have been deli- 
vered again by their directions: and of this kind 
there be two in the Tower, that as they were com- 


mitted by Warrant, ſo by Warrants again for 


their bailing they were delivered; the offences were 
againft the Foreſt, and for Murder. 
In the 4 Edw. III. M. 4. Edmund de Newport 


in Eſſex was indicted for an offence committed by 


him in the Foreſt. And M. 7. Jobn Fox was 
likewiſe indicted for an offence by him done in the 
Foreſt: and there be two Warrants to bail them. 

M. 20. Jobn Cobb was the like, and there was a 
letter from the King, Quod ponatur in Ballium uſque 
ad proximam Aſſiſam. | 

Theſe were offences within Weſtminſter primo, and 
there be ſeveral] Warrants to bail them. 

The Clerk of this Court hath many Records, by 
which it appeareth, that many have been commit- 
ted by the command of the King and of the Queen, 
and of the Council, and brought their Habeas Cor- 
Jus; and the ſucceſs was, that many of them were 
committed to the fame priſons, and divers were 


committed to the Marſhal of this Court: the rea- 
| lon was, for that many of them were to appear 


here, their cauſes being triable here; and it would 
have been a great trouble to ſend them back ſo far 
to priſon as into the Countries, and therefore they 
were delivered to the Marſhal of the King's hout- 
hold: again, many had their Trials in this Court, 
and ſome ſuffered, and ſome were delivered by ſpe: 


brought by Sir Tho: Darnel, &. 


cial command, as they : were committed by ſpeeial 
command. 5 | T3 
The number of theſe of this nature are infinite 
that have been in our times; we have found ſome 
forty precedents of men committed out of the Chan- 
cery, and by the High-Commiſſion, for contempts, 
and ſome by the Barons of the Exchequer, an 
ſome in Londan, that have been brought hither by 
Habeas Corpus. . * 
Ol this 1 ſhall obſerve, that in the 11 Jacobi, 
there was a private conſtitution in London, made be- 
tween the white Bakers, that they might live one 
by another, and the one not to indade the others li- 
berties; and for contempt againſt this ordinance; 
{ome were committed to priſon 3 as Thomas Heun- 
ning, and Lililepage : they had a Habeas Corpus, and 
the cauſe was ſhewn to be by reaſon of the {aid con- 
ſtitution, and thereupon the priſoners were ſent bath 
to London, to abide the order of the Mayor, For; 
my Lord, this Court hath been ever careful hot to 
examine the Decrees of the Chancery, or Court of 
Requeſts, but have only looked whether the cauſe 
returned, be within the juriſdiction of this Court; nor 
have they called in queſtion the by-laws and conſti- 
rutions of London, but they ſend them back to the 
Court of Juſtice that committeth them. 
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And hath this Court been ſo cateful of cheſe infe⸗ 


riour Courts to this which is the chief; and when the 
King, who is the head of Juſtice, ſhall commit a man, 
ſhall not they be as careful to do the like Juſtice ti 
him? But when the King ſaith to them, the com- 
mitment was by my Warrant and Commandment; 
will you queſijon this? and whether this commit - 
ment be good ot no? I hope you will not. & 
And now, my Lords, touching ſome prectdehts 
which have been takth out of their own ſhewing, 1 
ſhall make it appear,''that as they have been cotti- 
mitted by the King or Council, ſo they had War- 
rants alſo to diſchatge them: and they, my Lords, 
are two ancient Records, the firſt is 7 H. VII: Rot: 
6. the other Rot. 73. The firſt was Thomas Brown, 
he was committed to the Mar/oalſi4, per mandutuni 
domini Regis, & aliis certis de caufis 7 and afterwards 
the Records ſay, Dominus Rex quoad Chaſe relaxa- 


vit mandatum ſuum, and he was bailed, and the reft 
lay by it. | 


My Lords, I will conclude ; I could Be infinite 


in this caſe in precedents, but enough is enough, 
your Lordſhip knoweth the weight of precedents 3 
it is not enough to ſhew this was done, but alſo to 
ſhew the reaſon why it was done, I will trouble 
your Lordſhipno longer, but if any man ſhall doubt 
wherher that or any part thereof be truly recited, 
which hath been ſaid touching the Records or Sta- 
tutes, I can ſay no more but that the Statutes have 
been read, and the Records are ready ſorted out 
to be ſeen by your Lordſhip, 3 


I ſhall conclude (what I ſhall ſay) in this caſe, to 


anſwer the fear rather than the juſt ground of them 
that ſay, this may be a cauſe of great danger, 
with the words of Bra#ton, who 7 ake not to 
fatter the preſent age; lib. 1. cap. 8. in the end, 
ſpeaking of a writ for wrong done by the King to 
the Subject touching land, he hath theſe words, Si 
judicium a Rege teſtatur (cum breve non currat contra 
ipſum) locus erat ſupplicationi quod factum ſuum cor- 
rigat & emendet, quod quidem ji non fecerit, ſatis fuf- 
ficit ei ad panam quod dominum expeftet ultorem; nemo 
quidem de fattis ſuis prefumat diſputare; multo fortins 
contra fafum ſuum venire. | 
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My Lords, I engliſh it not, for I apply it not, 
any man may make uſe of it as he pleaſeth; and 
ſo I conclude both for the point of exception, and 
matter of the return, which I refer to your Lord- 
ſhip's judgment, whether all in the return but theſe 
words per ſpeciule nandatum demini Regis, be not 
ſuperfluous. And for the matter, whether theſe 
Gentlemen be bailable or not bailable, I have 
ſhewed your Lordſhip, that by the practice of all 
— 3 are not bailable, but have been remanded 
And therefore I pray your Lordſhip, that theſe 


Gentlemen may be remitted, and left to go the 


right way for their delivery, which is by a Peti- 
tion to the King. Whether it be a Petition of right 
or of grace, I know not; it muſt be I am ſure to 
the King, from whom I do perſonally underſtand 
that thele Gentlemen did never yet preſent any 
Petition to him that came to his knowledge. | 
I. C. Juſtice. Mr. Attorney, thus much we muft 
ſay to you, you have taken a great deal of pains, 
you having had ſo ſhort a time to conſider of this 
caſe; it is a caſc of very great weight and expec- 


tation, and we do not intend that you ſhall expect 


long for our reſolution, for that theſe Gentlemen 
are in priſon, and deſire no doubt to know where 
they muſt truſt; I hope we ſhall reſolve according 
to the reaſon of former times, and according to our 
conſciences : but this I muſt tell you, as I did thoſe 
that argued, you mult bring in your precedents, for 
though we have ſeen ſome of them, yet ſome of 
them we have not ſeen, therefore we deſire that your 
ſervants. or yourſelves do attend, and bring unto us 


after dinner thoſe. precedents you have mentioned 


on the King's part, for we intend to meet this 
afternoon, and you ſhall have our, opinions to-mor- 
row: and I muſt tell you on the other fide, that 
this cauſe being of ſuch weight, Counſel ſhould be 
wary, how they ſpeak any thing to inveigle the 
Court. 0 3225 

Touching ſuch precedents as you urged in ſome 
of them, we know there is ſomething urged which 
makes not for you, ſo you have omitted ſome ma- 
terial things to be ſhewn ; I ſpeak it to this purpoſe, 


not to prejudice the cauſe or to deliver my opinion, 


which becomes me nor, but to ſhew, that Coun- 
ſellors ſhould be careful: and this I dare ſay, there 
is matter in ſome. of the precedents themſelves that 
leads to another caſe, if they were intirely cited. 

The Term grows away, you ſhall not be long in 
expectation, we will meet this afternoon, and give 
you our opinions to-morrow morning. 

Mr. Noye. We deſire that Mr. Altorney may 
bring the precedents of 34 Elizabeth with him. 

Mr. Attorney. I will ſhew you any thing ; but, 
my Lord, I ſhall be bold to claim the privilege 
of my place, as the King's Counſel, when the 
King's Attorney hath ſpoken, there ought to be no 
Arguments after that ; but if you aſk to ſee any 
thing, you ſhall have it. 1 

L. d. Tuftice It is that we aim at, that truth and 
right may appear, and not to ſatisfy the one or the 


other part; but it is not deſired to make uſe of it by 


way of reply, but for ſatisfaction only. 

Serj. Bramſton. My Lord, for the precedents I 
cited, I did think they ſhould have been brought 
and read in the Court, that your Lordſhip might 
ſee them. 

I. C. Fuſtice, You ſhall need no Apology, the 
Records and Precedents ſhall be brought to the 


\ 


Court, and read openly, for the Court will not 
wrong you, and you ſha!l ſee the difference between 
them, and your relation of them; nor you muſt 
not wrong us, with your written verities. 


N Thurſday the twenty-eighth of November, 
Michaelis 3 Caroli Regis, Chief Juſtice Hyde, 
Juſtice Doderidge, Juſtice Jones, and Juſtice Yhitleck 
on the Bench: Sir Fohn Corbet, Sir Walter Earl, 
Sir Jobs Heveningham, and Sir Edmund Hampdey 
at the Bar. | 


L. C. Juſtice. Tam ſure you here expect the re- 
ſolution of the whole Court, as accordingly yeſter- 
day we told you you ſhould have. 3 

This is a caſe of very great weight and great ex- 
pectation, and it had been fit we ſhould have uſed more 
ſolemn arguments of it than now for the ſhortneſs of 
the time we can do; for you have been long in 
priſon,” and it is fit you ſhould know whereunto you 
ſhould truſt: I am ſure you expect juſtice from 
hence, and God forbid we ſhould fic here but to do 
Juſtice to all men according to our beft fkill and 
knowledge, for it is our oaths and duties fo to do, 
and Tam ſure there is nothing elſe expected of us. 
We are ſworn to maintain all the Prerogatives of the 
King; that is one branch of our oath ; and we are 
likewife {worn to adminiſter Juſtice equally to all 


people. 


We cannot, Itell you, deliver in folemn argu- 
ments, and give the judgments of every one of us 
touching this caſe, as the weight thereof requireth; 


but we have met together, and we have duly and 


ſeriouſly conſidered of it, and of all that which has 


been ſpoken of on either ſide, and we are grown to 


a reſolution, and my Brothers have enjoined me to 
deliver to you the reſolution of the whole Court; and 
therefore though it be delivered by my mouth, it is 
the reſolution of us all: I hope I ſhall not miſtake 
any thing of their intention in my delivery; but if! 
do, they ſit here by me, and I ſhall not take it Al if 
they right me. | 

Therefore I muſt tel] you, there hath been many 
points learnedly argued at the Bar, which we ſhall 
not touch, or give our refolution upon, but bend 
ourſelves to the point in judgement here. 

Theſe three Statutes, as for example, the Statute 
of Magna Charta, 25 E. III. and 36 E. HI. and the 
Statute of Weſtminſter primo, and divers other Sta- 
tutes that have been alledged, and particularly diſ- 
puted of, we all acknowledge and reſolve, that they 
are good Laws, and that they be in force; but the 
interpretation of them at this time belongs not to us, 
for we are driven to another point: and though the 
meaning of them belongs to the one way or the 
other, yet our judgment muſt be the fame ; for 
that which is now to be judged by us is this, Whe- 
ther one that is committed by the King's authority, 
and no cauſe declared of his commitment, accor- 
ding as here it is upon this return, whether we ought 
to deliver him by bail, or to remand him back 
again? Wherein you muſt know this which your 
Counſel will tell you, we can take notice only of this 
return; and when the caſe appears to come to us no 
otherwiſe than by the return, we are not bound to 
examine the truth of the return, but the ſufficiency of 
it, for there is a great difference between the ſuffi- 
ciency and the truth. 
WMWe cannot judge upon rumors nor reports, but 
upon that which is before uz on record; and there- 
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that hath return of Writs. 


but many precedents, which, I confeſs, are as 


1627. 
fore the Return is examinable by us, whether 1t be 
ſufficient or not. | 

The exceptions which have been taken to this Re- 
turn were two: the one for the form, the other for 
the ſubſtance. ; | 

For the form, whether it be formally returned or 
no, for it is not returned (as it is ſaid) politively and 
abſolutely, that they were committed by the King, 
but as it appears by a warrant from the Lords of the 
Council, and then there ſeems to be a contradiction 
in the Return. 1 

For firſt it ſaith, they were committed by the 
King's command, and afterwards it alledgeth it to 
be by a warrant of the Lords of the Council, and 
ſo it is repugnant. 

Now we conceive that this is a poſitive and an ab- 
ſolute return, and ſo the reaſon is, that he firſt 
returns that they are detained by the ſpecial com- 
mand of the King, and if he had ceaſed there, it 
had been poſitive 3 now there follows, that this was 
ſignified to them by the Lords of the Council. This 
is returned, to aſcertain the Court that he returned 
the cauſe truly, and to ſhew us that we ſhould not 
doubt the verity of this return; and not to ſhew to 
us that he hath no knowledge of the cauſe but by 
the ſignification of the Lords of the Council : ac- 
cording to that cafe of the Biſhop of Norwich, touch- 
ing the excommunication, he muſt teſtify his own 
knowledge, and not continetur in Archivis : ſo a She- 
riff muſt not return quod mandavi bal Sc. and he 
gives this anſwer, unleſs it be a Bailiff of a Liberty 
And ſo here if the Warden of the Fleet had re- 
turned that the Lords of the Council had ſignified 
unto him that his priſoner was detained by the King's 
commandment, that had been ſufficient: but when 


he returns poſitively at the firſt, that it is done by the 


King's direction, he ſhews aſterwards that which 
ſhould make it appear that he deals not falſely; which 
might have been omitted, but being mentioned 
that that is the ſcope of it, and not otherwiſe, the 
return is good and poſitive. | 2 
Now then to the other objections, becauſe he 
ſpeaks nothing of the caption why they were taken, 
you know it is the uſual return of all Officers to an- 
ſwer the point in queſtion'; there is not one word in 
the Writ that demands the cauſe why they were 
taken, but why they are detained: fo that the 
point in the Writ is ſufficiently anſwered ; for though 
ſometimes it is neceſſary that the cauſe of the cap- 
tion ſhould be certified, yet ſometimes it is ſuper- 
fluous : but in our caſe the cauſe of the detention is 
ſufficiently anſwered, which is the demand of the 
Writ, and therefore we reſolve that the form of this 
return is good. The next thing, is the malt point 
in Law, whether the ſubſtance or matter of the re- 
turn be good or no, wherein the ſubſtance is this, 
he doth certify that they are detained in priſon by 
the ſpecial command of the King, and whether this 
be good in Law or no, that is the queſtion. ' 
o this purpoſe, if you remember this point, 1 
ſay you did not cite any Book or Cafe in ene 
ron 
as any Book-Caſes; for Book-Caſes, I confeſs, 125 
taken and ſelected out of the Records and Reſo- 
lution of Judges, and that is it which is in our 
Books, though they be not ſo obvious for every eye, 
but are found out by pains and diligent ſearch, and 
being produced, are of the ſame. and equal autho- 
rity with * Book-Caſes; but this muſt be when 
OL, . | 
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Records are brought faithfully and entirely, ſo that 
the Court may judge of them. 
Now the precedents, you urged them to be ſo 
many, and ſo fully to the point, that we may 
thereby ſee that it is good to hear what can be ſaid 
on both ſides, and for to hear all, and view the Re- 
cords themſelves ; and therefore we required Fou to 
bring the Records to us, and you did ſo, and you 
brought us more than you mentioned here; and we 
have peruſed them all, that thereby we might ſee 
whether the Court be faithfully dealt withall or no, 


for though Counſellors may urge a Book for their 


own advantage, yet it is the duty of the Court to 
ſce and diſtinguiſh of their allegations as the truth 
may appear, 

This I told you yeſterday, when I told you your 
precedents warranted not ſo much as you urged 
them for; for if you remember, you urged ſome 
precedents to be, that where men were committed 
by the King, or by the Lords of the Council, and 
no cauſe expreſied why they were committed, they 
were delivered. ESA. 11. 
This is in effect our caſe, if the precedents afffm 
that when a man is committed by the King's c Q; 
mand, and no juſt cauſe is ſhewn, that upon ſuch a 


general return the party ſhall %% fd be delivered ; 


for if the return be not amended, then he ſhall be 
diſcharged, 2 „ 

For altho* men come with prepared minds, yet 
the preparation of every man's heart ought tu ſub- 
mit to the truth, and by the precedents, ou, ſhall 
ſee if it be ſo as you have alledged; wu I dare 
affirm, that no one of the Records that you have 
cited, doth inforce what you have concluded out of 


them, no not one; and therefore as you have cited 


NO and Precedents, Precedents all judge this 
caſe. F 
I will ſhew you how they differ from;the Records: 
you have concluded, when the King hath committed 
one, and expreſſeth not the cauſe, the Court hath 
delivered the party; but you ſhall ſee the contrary 
concluded, in every. caſe that you have [1k 
the cauſe of the commitment hath. been expreſſed, 
there the party hath been delivered by the Court, 


if the caſe ſo required; but where there hathobeen 


no cauſe expreſſed, they haye ever been remanded, 
or if they have been detivend they have been deli- 
vered by the King's direction, or by the Lords of the 
Council: If this fall now in proof, you ſee you have 
10 fair concluſions out of the Records; and 
that you may ſee, that this is ſo, I have brought the 


Records with me of your own propounding, and I 


will go through them from point to point, and 

1 5 9 5 — of, Te” emp 1 75 5 NE #7 
It is not material whether I call for them in that 
order as you produced them or no, and therefore I 
will take them as they are, firſt or, laſt in the King's 
Reign. They are in Sk + many, in the time of 
Hepry VII. Henry VIII. Queen Mary, Queen Eli- 


zabeſh, and King James's time. 8 
I I will ſhew you Sir Thomas Monſon's Caſe in 14 
Jacobi, which was in all our memories. by 

I will begin with Hill. 8 H. VII. &. Cherry's caſe; 
you vouched it to this purpoſe, That Cherry 
being committed by the Mayor of Windſor, : was 
brought hither by a Habeas Corpus, and the Mayor 


returns that he was committed per mandatum domini 


Regis, and that thereupon, he was delivered; but 
you ſhall find by the Record, that he was com- 
mitted by the Mayor - the ſuit of the King for 
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Felony, for which he was afterwards indicted, 
brought to a trial, and then diſcharged. 

Vide this Record in Mr. Se/den's Argument in the 
Parliament, 3 & 4 Caroli Regis, and ſo all the reſt 
poſtea, 

The next was 19 H. VII. Urſwick's caſe; and 
you ſay he was brought hither by the Warden of the 
Fleet, who, as you ſaid, returned that he was com- 
mitted er ma» datum domini Regis, and you ſaid he 


was diſcharged, but he was bailed upon the Lords 


Letter, and brought hither to record his return, 
for he was bound to appear here, and then he was 
diſcharged ; but that was the cauſe of his bringing 
hither. Vide the Records as aforeſaid. 

The next was Hugh Pain's caſe, in 21 H. VII. 
and that you urged thus: You ſay that he was 
brought hither by a Habeas Corpus by the Warden 
of the Fleet, who returned that he was committed 
by the King's Council, and he was bailed: now 
we find that he was committed by them for ſuſpicion 
of felony; and that cauſe was declared, and he was 
bailed: ſo that you ſee there was a cauſe expreſſed. 
Vide the Records aforeſaid. | 
The next is 2 H. VIII. Thomas Beckley and Ro- 


her Harriſon's caſe; theſe you ſaid were brought in 


hither by George Earl of Shrewsbury, and Thomas 
Earl of Surrey; and the return was, that they were 
committed by the command of Hen. VII. and that 
they were bailed; but you ſhall find that they were 


committed for ſuſpicion of felony ; and that Harriſon 
vas committed by Hen. VII. but it was for Homi- 


cide upon the Sea, and fo the cauſe is expreſſed, 
and afterwards he was bailed. The next was in 22 
H. VIII. Jobn Parker's caſe: you urged it to this 
purpoſe, That he was brought hither by a Habeas 
Corpus by the Sheriffs of London, and they you 
faid returned, that he was committed per ſpeciale 
mandatum domini Regis nunciatum, &c. by Robert 
Preck, Sc. The cauſe why you urged this was two- 


fold; firſt, that he was committed by the King's 


command, and yet he was bailed : ſecondly, that he 
was committed per mandatum domini Regis nunciat” 
per ſuch a one: but you ſhall find by the Record 
that he was commitred for the ſecurity of the peace, 
and for ſuſpicion of felony, and that was the cauſe 
for which he was bailed, for he is bailable by Law 


when ſuch a cauſe appears. Vide the Record as 


afore. Ban rs 
Go on to the next, and that is Peter Man's caſe, 
in the 3'& 4 Philip and Mary; you urged that to 


this purpoſe, you ſay, that he was brought by the 
| Keeper of the Gate-Houſe, and you ſay, that he 


returned, that he was committed by the command 
of the King and Queen's Council, and thereupon 
he was bailed ; but you ſhall find that he was com- 
mitted for ſuſpicion of felony and robbery, and there- 
upon he was bailed, _ {Bed eee, ai 
The next is in the 4 & 5 Phil. & Mar. Edward 
Newport's caſe ; you ſaid that the Conſtable of the 
Tower brought him hither, and returned that he was 


committed by the Council of the King and Queen, 


and that he was bailed : but you ſee by the Records, 
that he was committed for ſuſpicion. of coining, 


which is bailable only in this Court, and therefore 


it was removed hither, Yet this I muſt tell you, 
that it is true, in one Record it appears not, but as 


| 2 have cited it ; but you may ſee how it is ſupplied 


y another Record, and the cauſe, and he was de- 


livered by a proclamation, Vide both Records in 
Mr. Selden's argument. * ak 


1 


Doderidge. He could not be delivered by pro- 
cla mation, unleſs it was for a criminal cauſe. 

L. C. Juſtice Hyde. Obſerve another thing in 
the Book, he is brought hither by the ſpecial com- 
mand of the Council ; fo that although it appears 
not in the Record, yet if the King or Lords mean 
to have him tried for his life, he is brought hither. 
Then you cited Robert Conſtable's caſe, ꝙ Eliz. and 
you ſaid he was brought hither by the Lieutenant 
of the Tower, who returned that he was committed 
by the Lords of the Council, and thereupon he was 
bailed; but you ſhall find that he came hither to 


plead his pardon, and he was pardoned, Vide the 


Record as aforeſaid. 

Thomas Laurence's caſe in ꝙ Eliz. is the ſame with 
Conſtable's, for it appears that he was brought hither 
to plead his pardon, and he was pardoned, and that 
was the cauſe he was brought hither, | 

The next was in the 21 Eliz. Fohn Browning's 
caſe; it is true he was committed by the Lords of 
the Council, and he was brought by a Habeas Cor- 
pus to the Chamber of Sir Chriſtopber Wray, Chict- 
Juſtice, and he was there bailed, 

The next was 33 Eliz. William Rogers; and he, 
you ſaid, was brought hither by the Keeper of the 
Gatebouſe, who returned, that he was committed 
to him by the Lords of the Council, yet there was + 
a cauſe expreſſed, and that was for ſuſpicion of coin- 
ing of money. 

The next was in 39 Eliz. Laurence Broome; you 
ſay that he was brought hither by the Keeper of the 
Gatehouſe, who returned that he was committed 
for diyers cauſes, moving the Lords of the Coun- 
cil, and thereupon he was delivered ; but the Re- 
cord is, that the return alſo was for ſuſpicion of 
Treaſon, and although the ſuſpicion of Treaſon ap- 
pov not in one Record, yet there is another for it. 

ere you ſee the cauſe of his commitment, and that 
he was bailed, but it was by the King's command, 
uſque Of. Michaelis. Vide the Record. 

I blame not you that are of Counſel with theſe 
Gentlemen for urging this Record, for this cauſe is 
not expreſſed in your Record, but that he was com- 


mitted by the command of the Council only; but 


he was committed for ſuſpicion of Felony with Sir 
Thomas Smith, Vide the Record. . I 
The next is in 40 Eliz. Edward Harcour!'s caſe, 
and Th mas Wenden's caſe ; I bring them together, 
becauſe they are both in one year. In the 40 of Eliz. 
Edward Harcourt, you ſay, was committed to the 
Gatehouſe by the Lords of the Council ; and the re- 
turn was, that he was committed by them, Certis de 
cauſſis ipſos moven'iþus ignotis, and he was bailced. 
Here is another in the ſame time. committed to 
the ſame priſon by the Lords in the Star-Chamber, 
it was Thomas Wenden's caſe ; and he you ſay was 
committed by them certis de cauſis, (as the other 
was) and that he was bailed ; but you ſhall fin in 
the margin of the Roll, Traditur in balP ex afſenſu 
Concilii dominæ Reginæ; and that was the relation 
of the Queen's Attorney, ſo that you ſee how the 
precedent fits you. Ss: . 
The next are two more Commitments to the Gate- 
bouſe, Beckwith and Reyner ; thy, you ſaid, were 
committed to the Gatebauſe, brought their Habeas 
Corpus, and the Keeper of the Gatebouſe returned, 
that they were committed by virtue of a W rr..nt 
from the Archbiſhop of Canterbury, Henry Earl of 
Northampton, Lord Warden of the Cinque Ports, 
and others of the P riyy · Council * requiring the faid 
| | 5 1; ape 
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Keeper to receive the ſaid Beckwith and Reyner into 


his charge; until they ſhould have further order 
from them in that behalf; and you ſay they were 
bailed. : ; 

Vide the Record in Mr. Selden aforeſaid. 

Now you ſhall ſee the direction to bail him; he was 


| bailed by the direction from the Lords of the Coun- 


cil, as appears by their letter. Vide as aforeſaid. 

Now we come to Cæſar's caſe, in 8 Jacobi; you 
urged that to this purpoſe: you ſay he was commit- 
ted to the Marſbalſea, who upon a Habeas Corpus 
returned, that he was committed per ſpeciale manda- 
tum domini Regis, and you ſay, becauſe the return 
was ſo general, the rule of the Court was, that it 
ſhould be amended, or elſe he ſhould be diſcharged. 
l I will open to you what the reaſon of that rule was, 
for that notice was taken, that the Keeper of the 
priſon had uſed a falſe return, and had uſurped the 
name of the King ; I know not how, but the com- 
mitment was not by the King's command ; and that 
was the cauſe that he had a day given him to amend 
his return, but his body was remanded to priſon, as 
you ſhall ſee by the Record. Vide the Record, &c. 

The laſt precedent that you uſed, was that of Sir 
Thomas Monſon ; and that was ſo notorious, and ſo 
late, that I marvel that was offered at all, it made me 
jealous of all the reſt,that was ſo notorious 3 and now 
I have omitted none you brought me. Yide the 
Record. 

By this Record you may ſee that he was commit- 
ted by divers Lords of the Council ; and it was for 
the ſuſpicion of the death of Sir Thomas Overbury ; 
and it is notoriouſly known, that he was brought 
hither to plead his pardon. 

I will not tell you that you read all theſe prece- 
dents, for you read none, but urged them here be- 
fore us; but we required you to bring them to us, 
and they were brought to us, Mr. Corbet brought 
them all but one, and that Mr, Noye brought, it 
was in the 22 Hen. VIII. Parker's caſe: and one 
Mr. Holborn, a man whoſe face I never ſaw before, 
nor is he now in mine eye, did yeſterday bring us 
one precedent to this purpoſe ; and it was Sir Jobn 
Brocket*s caſe in 1 Fac. he was committed to the 
Gatehouſe, and upon a Habeas Corpus, the Keeper 
returned that Commiſi' fuit per Warrantum Domino- 
rum de Privat” Concilio, cujus tenor ſequitur in bæc 
verba, viz. To the Keeper of the Gatehouſe, Sc. 
vide Mr. Selden's precedents 3 but ſee upon what 
ground he was bailed, It was a ſpecial command of 
the Lords of the Council. Vide the Record. 

| Theſe are all the Records and Precedents that you 
miniſtred unto us in your argument, and that were 
delivered unto us, for I have dealt faithfully with 
you ; and now you have ſeen them in the caſes, I 
would have any man judge of the concluſion which 
you made the laſt day, that whena man is commit- 
red, and the caſe not known, but it is certified to be 
by the King's ſpecial commandment, and the Ha- 
beas Corpus is procured by yourſelves and ſpeeded by 
the King, that we can diſcharge or bail them. 

Then the precedents are all againſt you every one 
of them, and what ſhall guide our 3 ſince 
there is nothing alledged in this caſe but precedents? 
6 that if no cauſe of the commitment be expreſſed, it 

15 to be preſumed to be for matter of State, which 
we cannot take notice of; you ſee we find none, 
no not one, that hath been delivered by bail in the 


like caſes, but by the hand of the King or his di- 
rection. | 
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If we ſhould ceaſe here, you ſee you have ſhewn 
nothing to ſatisfy us, and we know that you that 
be of their Counſel, will ſatisfy your Clients therein. 

But you ſhall ſee that we have taken a little pains 
in this caſe,and we will ſhew you ſome precedents ort 
the other ſide ; and I believe there be five hundred 
of this nature, that may be cited to this purpoſe. I 
ſhall go retrograde, and go backwards in citing the 
years of the precedents that I ſhall mention. | 

I will begin with 7 H. VIII. Edward Page, he 
was brought hither by the Steward of the Mar/bal- 

ſea, who returned that he was committed per man- 
datum domini Regis, and he was remitted, ſo that 
he was not delivered upon this general return, but 
he was remanded. 

The next was 12 H. VII. there you ſhall ſee a 
precedent where one was committed, his name was 
Thomas Leto, he was committed for felony, and al- 
ſo per mandatum domini Regis, and the King's At- 
torney came hither and releaſed the King's com- 
mand, and thereupon he was bailed. 

Mr. Noye. It is all one with Parker's caſe. 

L. C. Fuſtice. No, for here were two cauſes of 
the commitment, Hobart was then the King's At- 
torney, and he ſignified in open Court that he was 
diſcharged by the King's command, and Poſtea tra- 
ditur in ball” pro ſuſpicione feloniæ. 

The next was Humphrey Broch, 9 H. VII. Rot. 
14. you ſhall find it much to that purpoſe as the 
other was before; he was impriſoned for an outlaw- 
ry, and by the commandment of the King alſo, 
and after that the releaſe of the King's command- 
ment was certified to the Chief-Juſtice, he was 
thereupon diſcharged. Vide the Record. 

The next is 7 H. VII. Thomas Brown, Jobn Raw- 
lings, Robert Sberman and others, were committed 
per mandatum domini Regis, and for felony, outlawry, 
and other cauſes, as appears by the Records, and 
after the King releaſeth his commandment, and 
that the outlawry ſhould be reverſed, and for the 
felony he was bailed. Vide the Record. 

So that you may ſee the offences mentioned in 
the Warrant for the commitment were triable here, 
and when the King releaſes his commandment they 
were bailed for the reſt, but they that were com- 
mitted by the commandment of the King wete re- 
leaſed by the King. 

In 7 H. VII. the caſes of William Bartholomew, 
Henry Carre, William Chaſe, and others, is to the fame 
effect, by all which you may ſee, that when the 
King releaſeth his commandment, they were bail- 
ed for the reſt, and as they were committed by the 
King's commandment, ſo they were releaſed by the 
King's command. 

Now here I ſhall trouble you with no more prece- 
dents, and you ſee your own what concluſion they 
produce. And as to thoſe ſtrong precedents alledged 
on the other ſide, we are not wiſer than they that went 
before us; and the common cuſtom of the law is, 
the Common Law of the land, and that hath been 
the continual common cuſtom of the law, to which 
we are to ſubmit, for we come not to change the law, 
but to ſubmit to it. 

We have looked upon that precedent that was 
mentioned by Mr. Attorney ; the reſolution of all 
the Judges of England, in 34 Eliz. We have conſi- 
dered of the time, and I think there were not before, 
nor have been ſince, more upright Judges than they 
were, Wray was one, and Anderſon another: in 
Eaſter Term this _ certified under the hands of N | 
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_ the Judges of England, and Barons of the Exche- 


quer in a duplicate, whereof the one was delivered 
to the Lord-Chancellor, and the other to the Lord- 
Treaſurer, to be delivered to the Queen. We have 


compared our copies, not tak ing them the one from 


che other, but bringing them: we have long had 
them by us together, and they all agree word for 
word, and that which Mr. Attorney ſaid, he had 
out of Judge Anderſon's Book, and it 1s to this pur- 
poſe, ro omit other things, that if a man be com- 
mitted by the commandment of the King, he is not to 
be delivered by a Hab-as Corpus in this Court, for 


we know not the cauſe of the commitment. Yide this 
at the latter end of the firſt part of Mr. Selden's 


argument, as aforeſaid. 
But the queſtion now is, whether we may deliver 

this Gentleman or not; you ſee what hath been the 

practice in all the King's times heretofore, and your 


own Records; and this reſolution of all the Judges 


teacheth us, and what can we do but walk in the 
ſteps of our fore- fathers? If you ask me which way 


you ſhould be delivered, we ſhall tell you, we muſt 


not counſel you. 


_ Mr. Attorney hath told you that the King hath 
done it, and we truſt him in great matters, and he 


is bound by Law, and he bids us proceed by Law, 
as we are ſworn to do, and fo is the King; and we 
make no doubt but the King, if you ſeek to him, 
he knowing the cauſe why you are impriſoned, he 
will have mercy, bur we leave that. If in Juſtice 
we ought to deliver you, we would do it; but upon 
theſe- grounds, and theſe Records, and the prece- 
dents and reſolutions we cannot deliver you, but 
you muſt be remanded. Now if I have miſtaken 
any thing, I deſire to be righted by my brethren, I 
have endeavoured to give the reſolutions of us all“. 


| They continu'd in cuſtody till the 29th of 78. 


nuary following, when his Majeſty in Council order'd 
all the impriſon'd Gentlemen to be releas'd; and 
Writs being iſſued about this time for electing 


Members of Parliament, to meet March the 17th, 


thoſe Gentlemen who ſuffer*d for the Loan, were 
elected in many places. On the 17th of March the 
Houſe met, and Sir John Finch was choſen Speaker, 


On the 2oth, the Houle ſettled their Committees ; 


and the 22d was ſpent in opening the Grievances, as 
Billeting of Soldiers, Loans by Benevolences and Privy- 
Seal, and the impriſoning certain Gentlemen who refus'd 


to lend upon that Acccunt, who afterwards bringing 


their Habeas Corpus, were notwith/tanding remanded 


10 priſon ; nor did the Houſe incline to ſupply his 


Majeſty till theſe Grievances were redreſſed. 


1 

To which purpoſe Sir Francis Seymour ſpoke thus: 
T\ HIS is the great Council of the Kingdom, 
and here (if not here alone) his Majeſty may 

ſee as ina true glaſs the State of the Kingdom; we 
are called hither by his Majeſty's Writs to give him 
faithful counſel, (ach as may ſtand with his honour; 
but this we muſt do without flattery: we are ſent 


& N 


* Mr. Whitlock in his Memorials of the Engliſh Affairs, Page 8. (Edit. 1732.) ſays, % Five of the impriſon'd Gentlemen, by Ha- 


3 Car. J. 
hither by the Commons to diſcharge that truſt re- 
poſed in us, by delivering up their juſt grievances, 
and this we muſt do without fear: let us not there: 


fore be like Cambyſes's Judges, who being demanded 
of their King whether it were not lawful for him to 


do what in itſelf was unlawful ; they rather to pleaſe 


the King, than to diſcharge their own conſciences, 
anſwered, That the Perſian Kings might do what 
they liſted, This baſe flattery tends to miſchief, be- 
ing fitter for reproof than imitation ; and as flattery, 
ſo fear taketh away the judgment : let us not then 
be poſſeſſed with fear or flattery, of corruptions the 
baſeſt. For my own part, I ſhall ſhun both theſe, 
and ſpeak my conſcience with as much duty to his 
Majeſty as any man, but not neglecting the Publick, 
in which his Majeſty and the Commonwealth have 
an Intereſt : but how can we ſhew our affections, whilſt 
we retain our fears ? or how can we think of giving of 
Subſidies, till we know whether we have any thing 
ro give orno? For it his Majeſty be perſuaded by 


any to take from his ſubjects what he will, and 


where it pleaſeth him; I would gladly know what 
we have to give ? It's true, it is ill with thoſe ſub- 
jects that ſhall give laws to their Princes, and as ill 
with thoſe Princes which ſhall uſe force with thoſe 
Laws; that this hath been done, appeareth by the 
billeting of Soldiers, a thing no way advantageous. 
to his Majeſty's ſervice, but a burden to the Com- 
mon- wealth; this alſo appeareth by the laſt Levy of 
Money againſt au Ad of Parliament, Again, Mr, 
Speaker, what greater proof can there be of this, 
than he impriſonment of divers Gentlemen for the 
Loan, who if they had done the contrary for fear, 
their fault had been as great as theirs that were the 


projectors in it; and to countenance theſe proceed- 


mgs, hath it not been preached (or rather prated) 
in our pulpits, that all we have is the King's, 
Jure Divino, ſay theſe time-ſervers; they forſake 
their own function, and turn ignorant Stateſ- 
men: we ſee how willing they will be to change a 
good Conſcience for a Biſhoprick, and (Mr. Spea- 
ker) we ſee how eaſy it is for a Prince, how juſt and 
good ſoever, to be abuſed, in regard he muſt fee 


with other mens eyes, and hear with other mens 


ears. Let us not flatter his Majeſty, it is too appa- 


rent to all the World, the King and People ſuffer 


more now than ever; his Majeſty in his affairs a- 
broad, and his People in their eſtates at home: but 
will you know the reaſon of all this, let us look back 
to the actions of former Princes, and we ſhall find 
that thoſe Princes have been in greateſt want and 

extremity that exacted moſt of their ſubjects, and 
moſt unfortunate in the choice of their miniſters, 
and to have failed moſt in their undertakings ; hap- 
Py is that Prince that hath thoſe that are faithful of 
his Council. That which his Majeſty wanted in the 


management of his affairs concerning France and 


Spain, J am clear, was his want of faithful Council 
to adviſe: the reaſon is plain, a Prince is ſtrongeſt 
by faithful and wiſe Council; I would I could truly 
ſay, ſuch have been imployed abroad. I will con- 

fels, 


J 


« beas Corpus were brought to the King's-Bench; and (by their Counſel aflign'd) took exceptions to the Return, For that it had 
not the cauſe of their Commitment, but of their Detainor in Priſon, per ſpeciale mandatum Regis, which is no particular cauſe ;. and 
« the Law being molt tender of the ſubjects liberty.” Ney, Selden, Bramſton, Calthrope and-others, who were of Counſel for the 


Priſoners, prayed they might be releas'd and diſcharg'd. 


Heath, the King's Attorney, at another day-argued in maintenance of the Return. Hyde Chief- Juſtice declar'd the opinion of 
the Court, That the Return was poſitive and abſolute, by the King's ſpecial command, and the ſignification of it by the Lords of the 
Council is only to inform the Court. And that the Habeas Corpus is not to return the cauſe of the Impriſonment, but of the detentian. 
in Priſon; that tie matter of this Return is ſufficient, and the Court is not to examine the truth of the Return, but muſs take it as it 


1g. So the Priſoners were remanded, - « 


feſs, and ſtill ſhall from my heart, he is no good 
ſubject, nor well affected to his Majeſty and the 


State, that will not willingly and freely lay down 


his life, when the end may be the ſervice of his Ma- 


jeſty, and the good of the Common-weal. But on the 


contrary, when againſt a Parliament-Law, the ſub- 
f have taken from him his goods againſt his 7 a 25 
AIs is che criſis of Parliaments; we ſhall 


ject ſha 
ice his liberty againſt the laws of the land; ſhall 


it be accounted want of duty in us to ſtand uponour 
privileges, hereditary to us, and confirmed by fo 
many Acts of Parliament? | | 
In doing this we ſhall but tread the ſteps of our fore- 
fathers, who ever preferred the publick Intereſt before 
their own right, nay, before their own lives; nor can 
it be any wrong to his Majeſty to ſtand upon them, 
ſo as thereby we may be the better enabled to do his 
Majeſty ſervice. But it will be a wrong to us and our 
poſterity and our conſciences, if we willingly forego 
that which belongs unto us by the law of God, and 
of the Land, and this we ſhall do well to preſent to 
his Majeſty 3 we have no cauſe to doubt of his Ma- 


jeſty's gracious acceptation. 


a Sir Thomas Wentworth. 

HIS debate carries a double aſpect towards 
dme Sovereign and the Subject; though both 
be innocent, both are injured and both to be 
cured, Surely, in the greateſt humility I ſpeak it, 
theſe illegal ways are puniſhment and marks of 
indignation, the raiſing of Loans ſtrengthned by 
commiſſion, with unheard of inſtructions and oaths ; 
the billetting of Soldiers by the Lieutenants, and 
Deputy-Lieutenants, have been as it they could 
have perſuaded Chriſtian Princes, yea Worlds, that 
the right of Empires had been to take away by 
ſtrong hands, and they have endeayoured, as far as 
poſſible for them, to do it. This hath not been 
done by the King (under the pleaſing ſhade of 
whoſe Crown I hope we ſhall ever gather the fruits 
of Juſtiee) but by projectors, who have extended 
the prerogative of the King beyond the juſt ſymme- 
try, which maketh a ſweet harmony of the whole : 
they have brought the Crown into greater want than 
ever, by anticipating the Revenues ; and can the 
ſhepherd be thus ſmitten, and the ſheep not ſcattered ? 
They have introduced-a Privy-Council, raviſhing at 
once the ſpheres of all ancient Government, impriſon- 
ing us without either bail or bond; they have taken from 
us, what? what ſhall I ſay indeed, what have they 
left us? all means of ſupplying the King and ingra- 
tiating ourſelves with him, taking up the root of all 
propriety, which if it be not ſeaſonably ſet again in- 


to the ground by his Majeſty's own hands, we ſhall 


have, inſtead of beauty, baldneſs. To the making 
of thoſe whole, I ſhall apply myſelf, and propound 
a-remedy to all theſe diſeaſes. By one and the ſame 
thing have King and People been hurt, and by the 
ſame muſt they be cured 3 to vindicate, what, new 
things? no, our ancient vital liberties, by re- inforce- 
ing the ancient laws made by our anceſtors, by ſet- 
ting forth ſuch a character of them, as no licentious 
{pirit ſhall dare to enter upon them 3 and ſhall we 
think this is a way to break a Parliament? no, our 
deſires are modeſt and juſt, I ſpeak truly, both for 
the Intereſt of the King and People; if we enjoy not 
theſe, it will be impoſſible for us to relieve him. 

Therefore let us never fear they ſhall not be ac- 


| cepted by his goodneſs ; wherefore I ſhall ſhortly 


deſcend to my motions, conſiſting of four parts, two 
of which have relation to our perſons, two to the 
propriety of goods. For our perſons ; firſt, the free- 


Cont of them from impriſonment, Secondly, from 


relating to the Liberty of tbe Subject. 


employment abroad, contrary. to the ancient cuſ- 
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toms: for our goods, that no Levies be made, but 
by Parliament. Secondly, no billeting of Soldiers. 
It is moſt neceſſary that theſe be reſolved, that the 
ſubject may be ſecured in both. 


Sir Benjamin Rudyard. Lo 1 


_ . know by this if Parliaments live or die, the 
King will be valued by the ſucceſs of us, the Coun- 
ſels of this houſe will have operations in all, *ris fit 
we be wiſe ; his Majeſty begins to us with affection, 
proclaiming, that he will rely on his People's love. 
Preſervation is natural, we are not now on the bene 


£//e, but on the /; be ſure England is ours, and 


then prune it. Is it no ſmall. matter that we have 
provoked two moſt potent Kings? we have united 
them, and have. betrayed ourſelves. more than our 


Enemies could. Men and Brethren, what ſhall we 


do? Is there no Balm in Gilead? If the King draw 
one way, and the Parliament another, we muſt all 
ſink. I reſpect no particular, I am not ſo wiſe to 
contemn what is determined by the major part, one 
day tells another, and one Parliament inſtructs ano- 
ther. I deſire this Houſe to avoid all conteſtations, 
the hearts of Kings are great, tis comely that Kings 
have the better of their ſubjects. Give the King 
leave to come off, I believe his Majeſty expects but 
the occaſion, * Tis lawful, and our duty to adviſe 
his Majeſty, but the way is to take a right courſe to 
attain the right end; which I think may be thus: 
by truſting the King, and to breed a truſt in him; 
by giving him a large ſupply according to his wants, 
by proſtrating our grievances humbly at his feet, 
from thence they will have the beſt way to his heart, 
that is done in duty to his Majeſty. And to ſay 
all at once, let us all labour to get the King on our 
ſide, and this may be no hard matter, conſidering 
the near ſubſiſtence between the King and People. 


Sir Edward Coke. 

D UM tempus babemus, bonum oberemur. I am 
abſolutely for giving a ſupply to his Majeſty z 

yet with ſome caution. To tell you of foreign dan- 
gers and inbred evils, I will nor do it ; the State is 
inclining to a Conſumption, yet not incurable; I 
fear not foreign Enemies,. God ſend us peace at 
home: for this diſeaſe I will propound remedies, I 
will ſeek nothing out of mine own head, but from, 
my heart, and out of Acts of Parliament.. I am 
not able to fly at all grievances, but only at Loans. 
Let us not flatter ourſelves z who will give Subſi- 
dies, if the King may impoſe what he will? and if, 
after Parliament, the King may inhaunce what he 
pleaſeth? I know the King will not do it, I know 
he is a religious King, free from perſonal vices ; but 
he deals with other mens hands, and ſees with o- 
ther mens eyes. Will any give a Subſidy that will 
be taxed after Parliament at pleaſure? the King 
cannot tax any by way of Loans, I differ from 
them, who would have this of Loans go amongſt 
Grievances, but I would have it go alone. ; 
Il begin with a noble Record, it chears me to 
think of it, 25 E. III. it is worthy to be written in. 
letters of gold; Loans againſt the will of the Subject, 
are againſt Reaſon, and the Franchiſes of the Land, and 
they deſire. reſtitution : what a word is that Fran- 
chiſe? The Lord may tax his Villein high or low, but 
it is againſt the Franchiſes of the Land, for Freemen . 
to be taxed but by their conſent in Parliament, Fran- 
chiſe is a French word, and in Latin it is Libertas. In. 

Magna Charta it is provided, that, Nullus liber homo 
| capiatur 
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-2piatur vel impriſonetur aut diſſeifietur de libero tene- 
mento ſuo, &c. niſi per legale judicium parium ſuorum 


vel per legem terre ; which Charter hath been con- 
frmed by good Kings above thirty times. 


When theſe Gentlemen had ſpoken, Sir Jobs 
' Cook, Secretary of State, took up the matter for 


the King, and concluded for. redreſs of Grievances, 
ſo that ſupplies take the precedeney; and faid : 


Mr. Secretary Cook. : 
Had rather you would hear any than me; I will 
not anſwer what hath been already ſpoken 3 my 
intent is not to ſtir, but to quiet ; not to provoke, 


but to appeaſe: my deſire is, that every one reſort - 


to his own heart to reunite the King and the State, 
and to take away the ſcandal from us; every one 


ſpeaks from the abundance of his heart: I do con- 


elude out of every one's concluſion, to-give to the 
King,to-redreſs grievances ; all the difference is about 
the manner. We all are Inhabitants in ene Houſe; 
the Commonwealth, let every one in ſomewhat a- 
mend his Houſe, ſomewhat is amiſs » but if all-the 
Houſe be on fire, will we then think of mending 
what is amiſs ? will you not rather quench the fire? 


the danger alk apprehend. The way that is pro- 


unded, I ſeek not to decline, illegal courſes have 
n taken, ir muſt be confeſſed, the redreſs mult be 
by Laws and Puniſhment: bur withal, add the Law 
of neceſſity ; neceſſity hath no law, you muſt abih- 


tate the State to do, what you do by petition re- 


quire. It is wiſhed we begin with grievances, I 
To not that we prepare them, but ſhall we offer 
them firſt? will not this ſeem a condition with his 
Majeſty ? Do we not deal with a wiſe King, jealous 
of his honour? all Subſidies cannot advantage his 
Majeſty ſo much, as that his ſubjects do agree to 
ſupply him; this will amaze the Enemy more than 
ten Subſidies: begin therefore with the King, and 
not with ourſclves. 


5 Sir Robert Phillips. 

HIS day's debate makes me call to mind 
the cuſtom of the Romans, who had a ſolemn 
Feaſt once a year for their Slaves, at which time 
they had liberty (without exception) to ſpeak what 
they would, whereby to eaſe their afflicted minds ;. 
which being finiſhed, they ſeverally returned to 
their former ſervitude. This may, with ſome re- 
ſemblance and diſtinction, well ſet forth our pre- 
fent ſtate ; where now, after the revolution of ſome 
time, and grievous ſufferings of many violent op- 
preſſions, we have (as thoſe Slaves had). a day of li- 
berty of ſpeech ; but ſhall not, L truſt, be herein 
Slaves, for we are free, we are not Bondmen, but 
Subjects: theſe, after their Feaſts, were Slaves 
again; but it is our hope to return Freemen. I am 
glad to ſee this morning's work, to ſee ſuch a ſenſe 
of the Grievances under which we groan. I ſee a 
concurrence of grief from all parts, to ſee the Subject 
wronged, and a fit way to ſee the Subject righted: 
Iexpected to ſee a diviſion, but! fee an honourable 
conjunction, and I take it a good omen. It was 
wiſhed by one, that there were a forgetfulneſs of all; 
let him not proſper that wiſheth it not. No, there 


zs no ſuch ways to perfect remedy, as to forget inju- 


ries; but not ſo to forget, as not to recover them. 

It was uſual in Rome to bury all injuries, on purpoſe 

to recover them. It was ſaid by a Gentleman, that 

ever ſpeaks freely, We muſt ſo govern ourſelves, as 

if this Parliament muſt be the Criſis of all Parliaments, 
3 


3 Car. I. 


and this is thelaſt, T hope well, and there will be 
no cauſe for the King, our Head, to except againſt 
us, or we againft him. The dangers abroad are 
preſented to us, he is no Engliſhman that is not ap- 
prehenſive of them. ES | 

We have provoked two potent Kings (the one 
too near) who are too ſtrongly joined together; 
the dangers are not chimerical, but rea}, I ac- 
knowledge it, but it muſt be done in proportion of 
our dangers at home: I more fear the violation of 
publick Rights at home, than a foreign Enemy, 
Mult it be our duties and direction to defend foreign 
dangers, and eſtabliſh ſecurity againſt them, and 
ſhall we not look at that which ſhall make us able 
and willing thereunto? We ſhall not omit to con- 
fide and truſt his Majefty, otherwiſe our Counſels 
will be with fears, and that becomes not Engli/p- 
men. The unaccuſtomed violences (I have nothing 
but a good meaning) trench into all we have. Fo 
the four particulars already mentioned, wherein we 
ſuffer, one more may be added, left God forbear 
to hear me in the day of my trouble ; our Religion is 


made vendible by Commiſſions : Alas! now a tole- 


ration is granted (little leſs) and men for pecuniary 
annual rates diſpenſed withal, whereby Papiſts with» 
out fear of Law, practiſe Idolatry, and ſcoff at 
Parliaments, at Laws, and all. It is well known, 
the people of this State are under no other ſubjection, 
than what they did voluntarily conſent unto, by 
the original contract between King and People; 
and as there are many Prerogatives and Privileges 
conferred on the King, ſo there are left to the Sub- 


jet many neeeſſary Liberties and Privileges, as 


appears by the common Laws and Acts of Parlia- 
ment, notwithſtanding what theſe two Sycophants 
(Sibthorp and Manwaring ). have prated in the Pulpit 
to the contrary. Was there ever yet King of Eng- 
land that directly violated the Subjects Liberty and 
Property, but their act ions were ever complained 
of in Parliament, and no ſooner complained of, chan 
redreſſed? 21 E. HI. there went out a Commiſſion 
to raiſe money in a ſtrange manner; the ſucceeding 
Parliament prayed redreſs,and, till H. VIII. we never 
heard of the ſaid Commiſſions again. 

Another way was by Loan, a Worm that canker'd. 
the Law, the Parliament did redreſs it, and that 
money was paid again. The next little Engine was. 
Benevolence; what the force of that was, look into 
the Statute of R. III. which damned that particular 
way, and all other indirect ways. 

Since the Right of the Subject is thus bulwarkꝰd 
by the Law of the Kingdom, and Princes upon 
complaint have redreſſed them, Iam confident we 
ſhall have the like cauſe of joy from his Majeſty, 

I will here make a little digreſſion: Fhe County 
(Somerſetſhire) I ſerve for were pleaſed to com- 
mand me to ſeek the removal from them of the grea- 
teſt burthen that ever people ſuffered. It was ex- 
cellently ſaid, Commiſſionary Lieutenants do de- 
prive us of all Liberty; if ever the like was ſeen of 
the Lieutenancy that now is, I will never be be- 


lieved more: They tell the people, they muſt pay 


ſo much upon warrant from a Deputy-Lieutenant, 


or be bound tothe good behaviour, and ſent up to 


the Lords of the Council; it is the ſtrangęſt Engine 
to rend the liberty of the Subject that ever was: 
There is now a Decemwviri in every County, and 
amongſt that Decemviri, there is ſome Claudius Appius 
that ſeek their own revenges. We complain of 
Loans and Impoſitions, but when Deputy-Lieutenants 
may ſend Warrants to· impriſon our perſons at plea- 
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lore, if we pay not what they ſent for, it concerns 
vs to preſerve the Country in freedom, and to con- 
Jer of this kind of people. There is now Nece/- 
/ity brought in for an argument; all know that Ne- 
celſty is an armed man, and that Nece/fity is an evil 


Counſellor, 1 would we had never known that Coun- 


ſ-1 ; we are almoſt grown like the Turks, who ſend 
their Fanizaries, who place the Halbert at the door, 
and there he is Maſter of the houſe. We have 
Soldiers billetted, and Warrants to collect money, 
which if they do not, the Soldiers muſt come and 
rife, The Romans ſending one into Spain, found 
no greater complaint, than the diſcontent that did 
ariſe from Soldiers placed amongſt them. I would 
you would look into Forteſcue, where he puts the 
Prince in mind, what miſery he ſaw, where Soldiers 
were put upon the people : But, faith he, no man 
is forced to take Soldiers but Inns, and they are to 
be paid by them. I deſire we reſort to his Majeſty 


for redreſs, and to reduce all into bounds. 


The other way of Grievance is a Judgment in 
a legal courſe of proceeding ; we have had three 
Judgments of late times, all exceeding one another 
in prejudice of the Subject: The firſt was, that 
which was judged in all formality, the Poſtnati (Scots) 
caſe, which People I honour ; for we find many of 


them love us more than we do ourſelves: I do not 


complain of it, but only mention it. 

The other Judgment was for Impoſitions, which 
was given in the Exchequer, and this Houſe twice 
after wards damned that Judgment: How remiſs 


our eyes are upon that, I grieve to ſee. 


There is a Judgment, if I may ſo call it, a fa- 
tal Judgment againſt the Liberty of the Subject, 
Mich. 3 Car. in Sir John Heveningbam's caſe, ar- 
gued at the Bar, and pronounced but by one alone. 
I can live, although another without Title be put 
to live with me; nay, I can live, although I pay 
Exciſes and Impoſitions for more than I do: but to 
have my liberty, which is the ſoul of my life, taken 
from me by power, and to be pent up in a Goal 
without remedy by Law, and this to be ſo adjudged 
to periſh in Goal; O improvident Anceſtors ! Oh 
unwiſe Forefathers! to be ſo curious in providing 
for the quiet poſſeſſion of our Lands and Liberties 
of Parliament, and to neglect our Perſons and Bodies, 
and to let them die in priſon, and that durante 
beneplacito, remedileſs. If this be Law, ' what do 
we talk of our Liberties? why do we trouble our- 
felves with the diſpute of Law, Franchiſes, Pro- 
priety of Goods? It is the Summa totalis of all mi- 
feries ; I will not ſay it was erroneous, but I hope 
we ſhall ſpeak our minds, when that Judgment 
comes here to be debated. What may a man call 
this? if not Liberty, Having paſſed in ſome confu- 
ſion in the faſhion of my delivery, I conclude: 
We will conſider two particulars, his Majeſty, and 
his People. His Majeſty calls to us, and craves 
our aſſiſtance to revive again his honour, and the 


honour of the Nation : The People ſend us, as we- 


hope, with that direction, that we ſhall return to 
them with that Olive-branch, that aſſurance of being 


free from thoſe calamities, under which they can 


hardly breath. Our ſins have brought on us thoſe 
mileries, let us all bring our Portion to make up 
the wall : we come with loyal hearts; his Majeſty 
thall find, that it is we that are his faichful Coun- 
lellors; let all Sycophants be far removed from his 
Majeſty, ſince we cannot help his Majeſty without 
opening our grievances z let us diſcharge our duties 
therein: yet while we ſeek Liberty, we will not 
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forget Subjection. All things a State can be capable 
of, either bleſſings or puniſhments, depend on this 
meeting: if any think the King may be ſupplied» 
and the Commonwealth preſerved without redreſs of 
Grievances, he is deceived. The Kings of England 
were never more glorious than when they truſted 
their Subjects; let us make all haſte to do the 
Errand for which we came; let the Houſe conſider 
to prepare our Grievances fit for his Majeſty's view, 
not to make a Law to give us new Liberties, but 
declaratory, with reſpective Penalties; ſo that 
thoſe which violate them, if they would be vile, 
they ſhould fear infamy with men; and then we 


ſhall think of ſuch a Supply as never Prince received, 


and with our money we ſhall give him our hearts, 
and give him a new people rais'd from the dead: 
Then I hope this Parliament will be entitled, the 
Parliament of Wonders, and God's judgments di- 
verted, and theſe beams of goodneſs ſhall give us 
life, and we ſhall go home to our own Countries, 
and leave our Poſterities as free as our Anceſtors 
left us. DD 


But this day, as alſo the two next days Debate, 
produced no Reſolutions. 


Monday, 24 March, Secretary Cook renewed the 
motion of Supplies for his Majeſty, yet ſo, that 
Grievances be likewiſe taken into conſideration: 

Then he made a motion, That the ſame Com- 
mittee may hear Propoſitions of general heads of 
Supply, and afterward go to other buſineſſes of the 
day for Grievances, Others preferred the conſide- 
ration of Grievances, as a particular root that invaded 
the main Liberty of the Subject. It is the Law 
(ſaid they) that glorious fundamental Right, where- 
by we have power to give; we deſire but that his 
Majeſty may ſee us have that Right therein, which, 
next to God, 
but we ſhall give his Majeſty all ſupply we can, 
The time was, when it was uſual to defire favours 
for ſowing of diſcords, as Gondomar did for Raleigh's 


head. But the debates of this day came to no Re- 


ſolution, 

The day following, being the 25th, Mr. Secre- 
tary Cook tendred the Houſe certain Propoſitions 
from the King, touching Supply; and told them, 
That his Majeſty finding time precious, expects 
that they ſhould begin ſpeedily, leſt they ſpend 
that time in deliberation, which ſhould be ſpent 'in 
action; that he eſteems the Grievances of the Houſe 
his own, and ſtands not on Precedence in point of 
Honour. Therefore to ſatisfy his Majeſty, let the 
ſame Committee take his Majeſty's Propoſitions 
into conſideration, and let both concur, whether to 
ſit on one in the forenoon, or the other in the after- 
noon, it is all one to his Majeſty. 

Hereupon the Houſe turned themſelves into a 
Committee, and commanded Edward Littleton Eſq; 
unto the Chair, and ordered the Commirtee to take 
into conſideration the Liberty of the Subject, in his 
Perſon, and in his Goods; and alſo to take into 
conſideration his Majeſty's Supply. In this Debate 
the Grievances were reduced to fix Heads, as to our 
Perſons. PTY 

1. Attendance at the Council-board. 

2. Impriſonment. | 

3. Confinement. | 

4. Deſignation for foreign Imployment. 

5. Martial Law. 

6. Undue Proceedings in matter of A | 

| : = 
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The firſt matter debated, was the Subject's Li- 
berty in his perſon; the particular inſtance was in 


the caſe of Sir John H-veningham, and thoſe other 
Gentlemen who were impriſoned about Loan-money, 


and thereupon had brought their Habeas Corpus, 


had their Caſe argued, and were nevertheleſs re- 
manded to Priſon, and a Judgment, as it was then 
ſaid, was entred. | 


Then Sir E/war/ Coke ſpoke as follows. 
T is true that the King's Prerogative is a part of 
the Law of this Kingdom, and a ſupreme part, for 
the Prerogative is highly tendred and reſpected of 
the Law; yet it hath bounds ſet unto it by the 
Laws of England. But ſome worthy Members of 
this Houſe have ſpoken of foreign States, which I 
conceive to be a foreign Speech, and not able to 
weaken the fide I ſhill maintain. | 
That Mr. Attorney (Sir Robert Heath) may 
have ſomething to anſwer unto, I will ſpeak, without 
taking another day, to the body of the Cauſe, yet 
keeping ſomething in ſtore for another time. I have 
not my Vade mecum here, yct I will endeavour to 
recite my Authorities truly. I ſhall begin with 
an old Authority, for Errorem ad ſua principia referre, 
eſt refellere. = 
The ground of this error was the Statute of 
Weſtm. I. cap. 15. which ſaith, That thoſe are not 
repleviable, who are committed for the death of a 
man, or by the commandment of the King, or his 
Juſtices, or for the Foreſt (for ſo it was cited ;) 
and Stamford 72. expounding hereof, the com- 
mandment of the King to be the commandment of 
the King's mouth, or of his Council: but it is clear 
that by or @ceptum is underſtood the commandment 
of the Juſtices of the King*s-Bench and Com mon- 
Pleas; and this is contemporanea expoſitio, que eſt 
fortiſſima in lege. = . 
To this purpoſe vid: Weſtm. 1. cap, g. the Book 
of 2 R. II. item cap. 20. de mal:faftoribus in parc. the 


Book of 8 Hen. IV. 5. item 25. 26. 29. cap. ejuſdem 


ftatuti. whereby it may appear that the command- 
ment here ſpoken of to be the commandment of 
the King, is his commandment by the Judges, Præ- 
ceptum Domini Regis in Curia, non in Camera. So 
it is likewiſe taken 1 R. II. cap. 12. in a Statute 
made in the next King's Reign, and expreſsly in 
Dyer, fol. 162. F. 50. & fol. 192.$. 24. Shall I fur- 
ther prove it by matter of Record? Fac hoc & vi- 
ves; it is 18 E. III. Rot. 33. coram Rege, Jobn Bil- 
ſton's caſe; who being committed and detained in 
priſon by the commandment of the King, was diſ- 
charged by Habeas Corpus, eo quod Breve Domini 


egis non fuit ſuffi ciens cauſa. | 
A 1 AA a e in title of Accuſation 
are direct to the point, and alſo the 16 Hen. VI. 
Brooke and Littleton, 2. 8. monſtrans de fait 18 2. per 
Cur. The King cannot command a man to be ar- 
reſted in his preſence: the King can arreſt no man, 


becauſe there is no remedy againſt him, 1 Hen. VII. 


4. likewiſe prædict. ſtat. cap. 18. the King's pleaſure 


is not binding without the aſſent of the Realm. 
I never read any opinion againſt what I have ſaid, 


but that of Stamford, miſtaken (as you ſee) in the 


Debates in Parliament, 


o 


3 Car. I. 
ground: yet ſay not that a man may not be com- 
mitted without preciſe ſhewing the cauſe in parti- 
cular ; for it is ſufficient if the cauſe in general be 
ſhewed, as for Treaſon, Sc. 1 E. II. Rat. de fran- 
gend. priſon. nullus habeat judicium, Ec. there the 
cauſe of impriſonment muſt be known, elſe the Sta- 
tute will be of little force; the words ther of do 
plainly demonſtrate the intent of the Statute to be 
accordingly. 

I will conclude with the higheſt authority, that 
is, 25 chap, of the As of the Apoltles, the laſt 
verſe, where Saint Paul faith, I is againſt reaſon to 
ſend a man to pr:fon without ſbewing a Cauſe. | 

Thus, Mr. Attorney, according to the rules of 
Phyſick, I have given you a Preparative, which 
doth precede a Purge, I have much more in 
ſtore *. : 


Mr. Crefwel!”s Speech: 
I Stand up to ſpeak ſome what concerning the point 
of the Subjects grievances by impriſonment of 
their Perſons without any declaration of the cauſe, 
contrary unto, and in derogation of the fundamental 
Laws and Liberties of this Kingdom. 

I think I am one of the Puiſnes of our profeſſion, 
which are of the Members of this Houſe ; but how- 
ſoe ver ſure I am in that r ſpect of my own inabilities, 
I am the Puiſue of all the whole N therefore 
according to the uſual courſe of Students in our pro- 
feſſion, I (as the Puiſne) ſpeak firſt in time, becauſe 
I can ſpeak leaſt in matter. | 

In purſuance of which courſe I ſhall rather put the 
caſe than argue it: and therefore I ſhall humbly de- 
fire firſt of all, of this honourable Houle in general, 
that the goodnels of the cauſe may receive no preju- 
dice by the weakneſs of my Argument ; and next 
of all, of my Maſters here of the ſame profeſſion 
in particular, that they by their learned judgements 
will ſupply the great defects I ſhall diſcover by de- 
claring of my unlearned opinion. | 

Before I ſpeak of the Queſtion, give me leave, 
as an entrance thereunto, to ſpeak firſt of the 
occaſion. | 

You ſhall know, Juſtice is the life and the heart's- 
blood of the Commonwealth; and if the Common- 
wealth bleed in the maſter-vein, all the balm in 
Gilead is but in vain to preſerve this our body of 
policy from ruin and deſtruction. Juſtice is both 
Columna & Corona Reipublice, ſhe is both the Co- 
lumn and the Pillar, the Crown and the Glory of the 
Commonwealth. This is made good in. Scripture 
by the judgment of Solomon, the wiſeſt King that 
ever reigned on earth. For firſt, ſhe is the Pillar; 
for he ſaith, that by Juſtice the Throne ſhall be 
eſtabliſhed : Secondly, ſhe is the Crown; for he 
faith, that by Juſtice a Nation is exalted. - 

Our Laws, which are the rules of this Juſtice, 
they are the ue plus ultra to both the King and the 
Subject: and as they are the Hercules Pillar, ſo are 
they the Pillar to every Hercules, to every Prince, 
which he muſt not paſs. -., | 

Give me leave to reſemble her to Nebuchadnezzar's 
tree : for ſhe is ſo great, that ſhe doth ſhade not 
only the Palace of the King, and the Houſe of the 

| Nobles, 


I riſe not to make an argument in this point, the greateſt that ever was in this place, or elſewhere. This Liberty, which all 
men, as well Lawyers as others, believe, as I hope, hath been violated, tho not without complaint: but except in this late courſe, 


I am confident, was never adjudged before. The Habeas Corpus was brought, the Cauſe was returned by command of the King, 


intimated by the Lords of the Council; Argument was made; ſeven Acts of Parliament were mentioned, and all were paſſed over, 
and only commended; and upon that a Declaration of Judgement given, and ſo adjudged ; That upon any commitment by the King 
or the Council, no enlargement can be. I ever obſerved, in any great cauſe, ſolemn arguments uſed to be made. We ſee his 
Majeſty and his Council are both intereſted in this. I do deſire that ſome of the King's Council may ſpeak what they can to ſatisfy 


us of this great power. 


MSS. Pymmii apud virum honoratum Thomam Hales Baronettum. See Selden's Life, in his Works, Vol. I. p. 12. 
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Nobles, but doth alſo ſhelter the cottage of the 
pooreſt Beggar. | . 

Wherefore, if either now the blaſts of indignation, 
or the unreſiſtable violator of laws, Neceſſity, hath ſo 
bruiſed any of the branches of this tree, that either 
our perſons, or goods, or poſſeſſions have not the 
ſame ſhelter as before; yet let us not therefore neg- 
lect the root of this great tree, but rather with 
all our poſſible endeavour and unfeigned duty, both 
apply freſh and fertile mould unto it, and alſo 
water it even with our own tears, that ſo theſe bruiſed 
branches may be recover'd, and the whole tree again 
proſper and flouriſh, For this I have learned from 
an ancient Father of the Church, that though preces 
Regum ſunt armate, yet arma ſubditorum are but 
only preces & lachryme. 

I know well that Cor Regis inſcrutabile; and that 
Kings, although they are but men before God, yet 
And therefore to my 
gracious and dread Sovereign, (whoſe virtues are 
true qualities ingenerate both in his judgment and 
nature) let my arm be cut off, nay, let my foul 
not live that day, that I ſhall.dare to lift up my arm 
to touch that forbidden fruit, »thoſe flowers of his 
princely Crown and Diadem. 

But yet in our Eden, in this garden of the Common- 
wealth, as there are the flowers of the Sun, which are 
ſo glorious that they are to be handled only by royal 


Majeſty ; ſo are there alſo ſome daiſies and whole- 


ſome herbs, which every common hand that lives 
and labours in this garden may pick and gather up, 
and take comfort and repoſe in them. Amongſt 
all which this oculus diet, this bona libertas is one, and 
the chief one. | . | 

Thus much in all humbleneſs I preſume to ſpeak 
for the occaſion. I will now deſcend to the queſtion : 
wherein I hold, (with all dutiful ſubmiſſion to bet- 
ter Judgments) that theſe Acts of power in impri- 
ſoning and confining of his Majeſty's Subjects in 
ſuch manner, without any declaration of the cauſe, 
are againſt the fundamental Laws and liberties of this 
Kingdom. | | 
And for theſe reaſons thus briefly drawn, I con- 
clude, 

1. The firſt, from the great favour which the 
Law doth give unto, and the t care which it 
hath ever taken of the Liberty and Safety of this 
Kingdom. 

I ſhould not need to take the queſtion in pieces, 
nor handle it in parts dividedly, but as one entire ; 
becauſe I hold no other difference between impri- 
ſonment and confinement than only this, that one 


hath a leſs and ſtreighter, the other a greater and 


larger priſon. And this word confinement not be- 
ing to be found in any one caſe of our Law, if 
therefore it is become the language of State, it is 
too difficult for me to define. | 2 
To proceed therefore in maintenance of my firſt 
reaſon ; I find our Law doth ſo much favour the 


Subject's Liberty of his perſon, that the body of a 


man was not liable to be arreſted or impriſoned for 
any other cauſe at the Common-Law, but for force, 
and things done againſt the peace. For the Com- 
mon- Law (being the preſerver of the land) ſo ab- 
horreth force, that thoſe that commit it ſne accounts 
her capital enemies, and therefore did ſubject their 
bodies to impriſonment. But by the Statute of 
Marlebridge, Cap. 2 4. which was made 35 Hen. III. 
who was the eighth King from the Conqueſt, be- 
cauſe Bailiffs would not render accounts to their 
_ * enacted, that their bodies ſhould be 
0 L. VII. - | 
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attached: And afterwards by the Statute 23 Ed. III. 
17. who was the eleventh King after the Conqueſt, 
becauſe men made no conſcience to pay their debts; 
it was enacted that their bodies ſhould likewiſe be 
attached. But before thoſe Statutes no man's body 
was ſubject to be taken or impriſoned otherwiſe than 
as aforeſaid. Whereby it is evident, how much the 
Common-Law favoured the Liberty of the Subject 
and protected his body from impriſonment. 

I will inforce the reaſon further by a rule in Law, 
and ſome caſes in Law upon that rule. | 

The rule is this, That Corporalis injuria non re- 
cipit eſtimationem e futuro : So as if the queſtion be 
not for a wrong done to the perſon, the Law will 
not compel him to ſuſtain it, and afterwards accept 
a remedy ; for the Law holds no damage a ſuffi- 
cient recompence for a wrong which is corporal. 

The caſes in Law to prove this, ſhall be theſe. 

If one menace me in my goods, or that he will 
burn the evidence of my land, which he hath in his 
cuſtody, unleſs I make unto him a bond; there I 
cafinot avoid the bond, by pleading of this menace. 
But if he reſtrains my perſon, or threatens me with 
battery, or with burning my houſe, which is a pro- 
tection for my perſon, or with burning an inſtru- 
ment of manumiſſion, which is an evidence of my 
enfranchiſement; upon theſe menaces ln 1 
ſhall avoid the bond by plea. 

So if a Treſpaſſer drives my beaſt over an other 
man's ground, and I purſue to reſcue it, there I am 
a Treſpaſſer to him on whoſe ground Iam, But 
if a man aſſault my perſon, and I for my ſafety fly 
over into another man's ground, there I am no 
Treſpaſſer to him, for uod quis in tuitione ſui 
corporis fecerit, jure id feciſſ: exiſtimatur. | 

Nay, which is more, the Common Law did fas - 
vour the Liberty not only of Freemen, but even 
of the perſons of Bondmen and Villeins, who 
have no propriety either in Lands or Goods, as 
Freemen have; and therefore by the Law, the 
Lord could not maim his Villein ; nay, if the Lord 
commanded another to beat his Villein, and he 
did it, the Villein ſhould have his action of bat- 
tery againſt him for it. Y | 

f the Lord made a leaſe for years to his Villein, 
if he did plead with his Villein, if he tendred his 
Villein to be Champion for him in a Writ of Right; 
any of thoſe Acts, and many other, which I omit, 
were in Law enfranchiſements, and made theſe - 
Villeins Freemen. Nay, in a ſuit brought againſt . 
one, if he by Attorney will plead that he is a Villein, 
the Law is ſo careful of Freedom, that it diſ- 
allows this Plea by Attorney, but he muſt do it 
propria perſona, becauſe it binds his poſterity and 
blood to the Villein's alſo. And thus much in the 
general for my firſt reaſon. Dei 

2. My next reaſon is drawn by an argument 2 
majori ad minus; I frame it thus: If the King ſhave 
no abſolute power over our lands or goods, then 2 


fortiori not over our perſons, to impriſon them with- 


out declaring the cauſe, for our perſons are much 
more worth than either lands or goods; Which is 
proved by what I have ſaid already, and Chrift him- 
ſelf makes it clear, where he ſaĩith, An non eſt corpus 


ſupra veſtimentum? Is not the body of moreworth than 


the raiment? Where the Canoniſts ſay, that veſti- 


mentum comprehendeth all outward things which are 


not in the fame degree with that which is corporal. 
And our Law maketh it alſo plain; for if a Villein 
purchaſeth frank-land, this males it Villein- land 
according to the nature 1 his perſon; but it holds 

' nor 


14 
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not e converſo, frank-land ſhall not free the perſon. 
Now that the King hath no abſolute power either 


over our lands or goods, I will only at this time but 
put a caſe or two: for without proof of the pre- 


miſſes, my concluſion would not follow. 


Firſt for land; The King cannot by his Letters- 
Patent make the ſon of an Alien heir to his father, 
nor to any other, for he cannot diſinherit the right 
heir, ſaith the book, nor do no prejudice to The 
Lord of his Eſchteat. The King by his Prerogative 


| ſhall pay no toll for things bought in fairs and mar- 


kets; but a cuſtom for paying toll to go over the 
ſoil and frecholds of another ſhall bind the King, 
for this toucheth the inheritance of the Subject; and 
therefore the King ſhall not have fo much as a way 


over his lands without paying ; and if not a way, 


then certainly not the land itſelf. | | 
Next for goods; If a man hath a jewel in gage 
for ten pound, Sc. and is attainted for Treaſon, 


the King ſhall not have this jewel, if he pays not the 


ten pound. So if Cattel be diſtreined, and the 
owner of them afterwards be attainted, yet the 


E ing ſhall not have them until he have ſatisfied that 


for which they were diſtreined. And if in theſe 
cafes, where the owners of the goods are ſuch ca- 
pital offenders, the King cannot have them; much 
ſs ſhall he have them when the owner is innocent, 
and no offender, | 2 
Nay, I may well ſay that almoſt every leaf and 
page of all the volumes of our Common Law 


prove this right of propriety, this diſtinction of 


meum and tun, as well between King and Subject, 


as one Subject and another: and therefore my con- 
cluſion follows, that if the prerogative extend not 
neither to lands nor to goods, then 4 fortiori not to 


the perſon, which is more worth than either lands or 


goods, as I faid. And yet I agree, that by the very 
law of nature, ſervice of the perſon of the fubject 
is due to his Sovereign; but this muſt be in ſuch 
things which are not againſt the law of nature: but 


to have the body impriſoned without any cauſe de- 


chred, and fo to become in bondage, I am fure is 
contrary unto and againſt the law of nature, and 
therefore not to be inforced by the Sovereign upon 
his Subjects. " 17 15 
3. My next reaſon is drawn ab inutili & incom- 


modo. For the Statute de frangentibus priſonam 


made 1 E. II. is, quod nullus qui priſonam fregerit, 
fubeat judicium vitæ vel membrorum pro fractione pri- 
fone” tantum, niſi cauſa pro qua captus impriſonetur tale 


judicium + = any Whence this concluſion is clearly 


gathered, 'That if a man be committed to priſon 
without:.declaring what cauſe, and then if either 
Ma lefuctor do break the priſon, or the Goaler ſuffer 
him td eſcape, albeit the priſoner fo eſcaping had 


committed Crimen læſæ majeſtatis, yet neither the 


Goaler nor any other that procured his eſcape, by 
theTawAuffer any corporal puniſhment for ſetting 
him at large; which, if admitted, might prove in 
conſequence a matter of great danger to the Com- 


monwoealth. 


4. My next reaſon is drawn ab Regis bonore, from 
that great honour the Law doth attribute unto ſove- 
reign Majeſty : and therefore the rule of law is, that 
Solum | Rex hoc non: putiſt facere, quod nom poteſt in- 

Juſt agere. And therefore if a ſubje& hath the do- 


nation, and the King the preſentation to a Church, 


whereunto the King preſents without the ſubject's 
nomination, here the quare impedit lies againſt the 


Incumbent, andtheKing is in law no diſturber. 


Debates in Parhament, 


the law, it was before the Conqueror himſelf ad- 


3 Car. I. 

And Huſſey Chief-Juſtice in 1 Hen. VII. fel. 4. 
ſaith, that Sir John Markham, told King Edw. IV. 
he could not arreſt a man either for Treaſon or 
Felony, as a ſubject might, becauſe that if the King 
did wrong, the party could not have his action a- 
gainſt him. a 

What is the reaſon that an action of falſe impri- 
ſonment lies againſt the Sheriff, if he doth not re- 
turn the King's Writ, by which he hath taken the 
body of the ſubject, but this, becauſe the Writ 
doth breviter enarrare cauſam captionis, (which if it 
doth not, it ſhall abate, and is void in law) and be- 
ing returned, the party when he appears may know 
what to anſwer, and the Court upon what to judge ? 
And if the King's Writ under his great Seal cannot 
impriſon the ſubject, unleſs it contains the cauſe, 
ſhall chen the King's warrant otherwiſe do it with- 
out containing the cauſe ; that his Judges upon re- 
turn thereof may likewiſe judge of the ſame, either 
to remain, or judge the party impriſoned ? 

I ſhould argue this point more cloſely upon the 
Statute of Magna Charta 29. quod nullus liber homo 
impriſonetur; the Statute of Weſt. 1. cap. 15, for 
letting perſons to bail ; and the judgments lately 
given in the King's- Bench: but the latter of theſe 
Statutes having been by that honourable Gentleman 
Sir Edward Coke (to whom the profeſſors of the 
law both in this and all ſucceeding ages, are, and 
will be much bound) already expounded unto us, 
and that alſo fortified by thoſe many contemporary 
expoſitions and judgments by him learnedly cited; 

zand there being many learned Lawyers here, whoſe 
time I will not waſte, who were preſent ; and 
ſome of them perhaps of Counſel in the late cauſe 
adjudged in the King's-Bench, where you (to whoſe 
perſon I now ſpeak) do well know I was abſent, 
being then of Counſel ina caufe in another Court, 
and my practice being in the Country, far remote 
from the treaſure of Antiquity, and Records condu- 
cing to the clearing of this point; therefore the 
narrowneſs of my underſtanding commends unto me 
ſober ignorance, rather than preſumptuous know- 
ledge, and alſo commands me no further to trouble 
your patience. | 

But I will conclude with that which I find repor- 
ted by Sir John Davis, who was the King's Serjeant, 
and ſo, by the duty of his place, would no doubt 
maintain to his uttermoſt the prerogatives of the 
King hs royal Maſter; and yet it was hy him thus 
ſaid in thoſe reports of his upon the caſe of Taniſtry 
Cuſtoms, p. 29. That the Kings of England always have 

a monarchy- royal, and not a monarchy-ſeigno- 
ral: where, under the firſt (faith he) the ſubjects 
«« are freemen, and have propriety in their goods, ' 
« and free-hold, and inheritance in their lands ; 
ce but under the latter they are as Villeins and Slaves, 
e and have propriety in nothing. And therefore 
&« (faith he) when a Royal Monarch makes a new 
«© Conqueſt, yet if he receives any of his Nation's 
ancient Inhabitants into his protection, they and 
« their heirs after them ſhall enjoy their lands and 
<< liberties according to the law. And there he 


. «© youcheth this precedent and judgement following, 


« given before William the Conqueror himiclt, viz. 

«« That one Sherborn a Saxon, at the time of tlie 
«© Conqueſt being owner of a caſtle and lands in 
&« Norfolk, the Conqueror gave the ſame to one 


„ Warren a Norman; and Sherborn dying, the 


<« heir claiming the ſame by deſcent according to 
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1628. relating to rbe Liberty of the Subjef. 


« judged for the heir, and that the gift thereof by 
« the Conqueror was void.“ Lis 

If then it were thus in the Conquerors time, and 
by his own ſentence and judgment, and hath ſo con- 
tinued in all the ſucceſſions of our Kings ever ſince, 
what doubt need we have, but that his moſt excel- 
lent Majeſty upon our humble petition proftrared at 
his feet, (which, as was well ſaid, is the beſt paſſage 
to his heart) will vouchfafe unto us our ancient Ii- 
berties and birth-rights, with a thorough reforma- 
tion of this and other juſt grievances? And fo l 
humbly crave pardon of this hogourable Houſe, 
that I have made a ſhort leſſon long. 


Upon this and other arguments made in this caſe 
of the Habeas Corpus, the Houſe referred the whole 
buſineſs to a Committee, to examine all the pro- 
ceedings: concerning which, Mr. Selden afterwards 
made report to the Houſe, that Mr. Waterhouſe, a 
Clerk in the Crown-Office, being examined before 
the Committee, did confeſs, that by direCtion from 
Sir Robert Heath, the King's Attorney-General, he 
did write the draught of a judgment in the cafe be- 
fore-mention'd, which was delivered to Mr. Attor- 
ney. And Mr. Keeling being examined before the 
Committee, did confeſs, that after Mich. term laſt, 
the Attorney-General wiſhed him to make a ſpecial 
entry of the Habeas Corpus: to which he anſwered, 
he knew no ſpecial entry in thoſe caſes, but only a 
Remititiur: but ſaid to Mr. Attorney, that if he 
pleaſed to draw one, and the Court after aſſented to it, 
he would then enter it. The Attorney did accord- 
ingly make a draught, and the Copy thereof Mr. 
Keeling produced to the Committee. 
ſaid, that he carried this draught to the Judges, but 
they would not affent to a ſpecial entry : neverthe- 
leſs, the Attorney-General divers times ſent to him, 
and told him there was no remedy, but he muſt en- 
ter it. Yct a week before the Parliament met, the 
Attorney-General called for the draught again, 
which accordingly he gave unto him, and never 
heard of it more. 

Sir Robert Philips, upon this report, gave his 
opinion, „That this intended judgment in the 
% Habeas Corpus, was a draught made by ſome man 
c that deſired to ſtrike us from all our liberties: 
“ hut the Judges juſtly refuſed it. But if the Judg- 
es did intend it, we fit not here (ſaid he) to an- 
ſwer the truſt we are ſent for, if we preſent not 
« this matter to his Majeſty, Let this buſineſs be 
further ſearched into, and ſee how this judgment 
<< lies againſt us, and what the Judges do fay con- 
«« cerning the ſame.” 


Mar. 27. The Houſe proceeded in further debate 
of the liberty of the ſubject. When 

Mr. Hache reſumed the debate of the matter 
concerning the Habeas Corpus. . 

The late judgment (ſaid he) which lies in bar, 
« 18 only an award, and no judgment; and in the 
Lord Chief-Juſtice's argument, there was no 
word ſpoken, that the King might commit 
< or detain without cauſe. 

For the King to commit a man, is indignum 
Hegi: Mercy and Honour flow immediately 
« from the King, Judgment and Juſtice are his too, 
but they flow from his Miniſters ; the ſword is 
carried before him, but the ſcepter in his hands. 


FTheſe are true emblems of a good King. 


The Law admits not the King's power of de- 


«© taining in priſon at pleaſure. In ancient times 


* priſons were but pro cuſtodia, carceres non ad pæ- 
Vo L, II. i | 


And further 
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„% nam, ſed ad cuſtodiam. Admit the King may 
© commit a man, yet to detain him as long as he 
«« pleaſerth, is dangerous, and then a man ſhall be 
e puniſhed before his offence : Impriſonment is a 
* maceration of the body, and horror to the mind 
«© it is vita pejor norte.“ - Þ 
Then the Houſe commandcd that cafe in the Lord 

Chief-Juſtice Anderſonꝰs Book, all of his own hands 
writing, to be openly read. The words of the Re- 
port were theſe : 1 

„Divers perſons fueront committes a ſeveral 
temps a ſeveral prifons, ſur pleaſure ſans bon cauſe 
« _ de queux eſt iant ameſnes en banck le Roy. 
Et parte en le Commune banck fucront atcor- 
dant a le ley de la terre mife a large & :difcharge 
de le impriſonment, pur que aucuns gfants fue- 
e ront-oltendus & procure un commandment a les 
«© Judges que ils ne fera iſſent apres. Ceo nient 
„ meens les Judges ne ſurceate mes per adviſe enter 
<«« eux ils feſoint certain Articles le tenour de queux 


« enſue, & deliver eux al ſcigneurs Chauncclor & 


«« Treaſurer & eux ſubſcribe avec toute lour maines, 
« Jes Articles font come enſuont.“ 

[We her Majeſty's Juſtices of both Bunches, and 
Barons of the Exch:quer, deſire your Lordſhips, 
that by ſome good means ſome order may be taken, 
that her Highneſs's Subjects may not be committed 
or detain*d in priſon by commandment of any No- 
bleman or Counſellor againſt the laws of the Realm; 
either elſe help us to have acceſs to her Majeſty, 
to the end to become ſuitors to her for the fame : 
tor divers have been impriſoned for ſuing ordinary 
actions and ſuits at the Common-Law, until the 
have been conſtrained to leave the ſame againſt their 
wills, and put the ſame to order, albeit judgment 
and execution have been had therein, to their great 
loſſes and griefs: for the aid of which perſons, her 
Majeſty's Writs have ſundry times been directed to 
ſundry perſons, having the * of ſuch perſons 
unlawfully impriſoned, upon which Writs, no good 
or lawful cauſe of impriſonment hath been returned 
or certified. Whereupon, according to the laws, 
they have been diſcharged of their imprifonment z 
ſome of which jperſons fo delivered, have been a- 
gain committed to prifon in ſecret places, and not to 
any common or ordinary priſon, or lawful Officer 
or Sheriff, or other lawfully authorized, to have ot 
keep a Goal; ſo that upon complaint made for their 
delivery, the Queen's Courts cannot tell to whom 
to direct her Majeſty's Writs ; and by this means 
Juſtice cannot be done. And moreover, divers 
Officers and Serjeants of London have been many 
times committed to priſon for lawful executing of 
her Majeſty's Writs, ſued forth of her Majeſty's 
Courts at Weſtminſter z and thereby her Majeſty's 
Subjects and Officers are ſo terrified, that they dare 
not ſue or execute her Majeſty's Laws, her Writs 
and Commandments: divers others have been ſent 
for by Purſivants, and brought to London from 
their dwellings, and by unlawful impriſonment have 
been conſtrained, not only to withdraw their law- 
ful ſuits, but have alſo been compelled to pay the 
Purſivants, ſo bringing ſuch perſons great ſums of 
money. All which, upon complaint, the Judges are 
bound by office and oath to relieve and help, by 
and according to her Majeſty's laws. And when 
it pleaſeth your Lordſhips to will divers of us to ſet 
down in what caſes a priſoner ſent to cuſtody by her 
Majeſty or her Council, are to be detained in pri- 
ſon, and not to be delivered by her Majeſty's Court 
or Judges; we think, that if any perſon be com- 
mitted by her 1 s command,from her perſon, 

2 or 


reaſons. 2. Acts of Parliament. 3. Precedents, 
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or by order from the Council- board; and if any one 
or two of her Council commit one for High-Trea- 
ſon, ſuch perſons ſo in the caſes before committed, 


may not be delivered by any of her Courts, without 


due trial by the law, and judgment of acquittal had: 


Nevertheleſs the Judges may award the Queen's 
Writ, to bring the bodies of ſuch priſoners before 


them; and if upom return thereof, the cauſes of their 


commitment be certiſied to the Judges, as it ought 
to be; then the Judges in the caſes before, ought 
not to deliver him; but to remand the priſoner to 
the place from whence he came, which cannot be 
conveniently done, unleſs notice of the cauſe in ge- 
neral, or elſe in ſpecial, be given to the Keeper or 
Goaler that ſhall have the cuſtody of ſuch priſoner. 
All the Judges and Barons did ſubſcribe their names 
to theſe Articles, Ter. Paſche 34 Eliæ, and delivered 
one to the Lord- Chancellor, and another to the 
Lord-Treaſurer: after which time there did follow 
more quietneſs than before, in the cauſe before- 


mentioned. ] | 


After the reading of this Report, Sir Edward 
Coke ſaid, That of my own knowledge this Book 
was written with my Lord Anderſon's own hand, it 
is no flying report of a young Student. I was Solici- 
tor then, and Treaſurer Burleigh was as much a- 

ainſt commitment as any of this kingdom; it was 


the White Staves that made this ſtir. Let us draw 


towards a concluſion : the queſtion is, Whether a 


Freeman can be impriſoned by the King, without 


ſetting down the caule ? I leave it as bare as Æſop's 
Crow, they that argue againſt it, Humores moti & 
non remoti corpus deſtruunt. It is a maxim, the Com- 
mon Law hath admeaſured the King's Prerogative, 
that in no caſe it can prejudice the Inheritance of 


the ſubjects; had the Law given the Prerogative to 


that which is taken, it would have ſet ſome time to it, 


elſe mark what would follow. I ſhall have an Eſtate 


of Inheritance for life, or for years in my land, or 
propriety in my goods, and I ſhall be a tenant at 
will for my liberty: I ſhall have propriety in my 
own houſe, and not liberty in my perſon, Perſpi- 
cue vera non ſunt probanda. The King hath diſtri- 
buted his Judicial Power to Courts of Juſtice, and 
to Miniſters of Juſtice ; it 1s too low for fo great a 
Monarch as the King is, to commit men to priſon ; 
and it is againſt law, that men ſhould be commirred, 
and no cauſe ſhewed. I would not ſpeak this, but 
that I hope my gracious King will hear of it; yet 
it is not I Edward Coke that ſpeaks it, but the re- 
cords that ſpeak it ; we have a national appropriate 
Law to this Nation, divi/is ab orbe Britannis. 


8 Mr. Selden. 

Was ſent hither, and truſted with the lives and 

liberties of them that / ſent me. Since I came, I 

took here an oath to defend the King's prerogatives 
and rights. Iprofeſs, tho* once I was of Counſel, 
and then I ſpoke for my fee, for the Gentlemen in 
their Habeas Corpus; yet now I ſpeak according 
to my knowledge and conſcience. 2 
The queſtion is, whether any ſubject or freeman, 
that is committed to priſon, and the cauſe not 
ſhewn in the Warrant, he ought to be bailed, or 
delivered? I think, confidently, it belongs to eve- 
ry ſubject, that is not a Villein, that he ought to be 
bailed, or delivered. : 

I ſhall ſpeak in this courſe. 1. I will ſhew the 


4. Anſwer objections. 


4 Car. I. 


I. Reaſons drawn from three heads ; 
1. From remedies provided by the Common 
Law againſt impriſonment. . For that precious thing 


of liberty there are divers remedies, by which it ap- 


pears, if no known cauſe be of further detainment,he 
is to be delivered. I will not mention the action of falſe 
impriſonment, but the Writ de odis & atia, which 
is not taken away, for that it is in Magna Chart, 
That Writ was ſent to know, if the party impri- 
ſoned were committed for any cauſe of malice and 
hatred, and this was to be enquired of in Jary. For 


the Writ de homine replegiando, if one be impriſo- 


ned under the Sheriff, he mult be delivered, if he 
be not detained for a cauſe for which he is not re- 
pleviſable. For the Hab:as Corpus, the Keeper is 
to bring the body ad |/ubjiciendum & recipiendum. 
If there be no cauſe, how can the Court conſider of 
the cauſe? For appeal, by the old law in the time 
of Hen. I. one impriſoned might have his appeal, 
as appears by Bracton, c. 25. lib. de corona. Fleta, 
c. 42. | | 
2. The ſecond reaſon is from the conſideration of 
Freemen and Villeins, All admit we are liberi bo- 
mines; but do but conſider the difference of Villeins 
and Freemen, and I know .no difference in their 
perſons, but only the one cannot be impriſoned, as 
the other may. Whoever can ſay I can impriſon 
him, Iwill ſay he is my Villein. It is the ſole di- 
ſt inction of Freemen, that they cannot be impriſoned 
at pleaſure. 

In old time none but Jews and Villeins could be 
impriſoned, and confined. The Fews were as 


demeſne Villeins of the King; he could ſend to 


them to lend money, and if they did not, he im- 
priſoned them. SHR , 

3. From matter of puniſhment. When any 
thing is declared by any new Statute to be an of- 
fence, it goes, that he ſhall be fined and impriſon- 
ed. To what end were this in any Act of Parlia- 
ment, if impriſonment was at the King's will. 

II. For Acts of Parliament, Magna Charta, c. 
19. In that Act when it was firſt made, it was nec 
eum in carcere mittemus, 17 Job. that Statute was 
made, and then it had thoſe words. The courſe 
then was to ſend down all Acts of Parliament and 
Charters to the Abbeys to be enrolled. Matthew 
Paris. 345. & 342. recites that Charter of 17 


obn. 
They object in Magna Charta, there is lex terre, 
and by the law one may be impriſoned. | 
Lex terre is the proceſs of law, for the law impri- 
ſons no man at all, bur it is meant the proceſs of law, 
5 Edw. III. Upon ſome occaſion it was enacted, 


That none be attached contrary to the great Char- 


ter and the law of the land. 25 Ed. III. divers 
were committed to the Tower, and no man knew 
wherefore, whereupon was 25 Edw. III. made. 28 
Edw. III. c. 3. 36 Edw. III. v. 9. is againſt impri- | 
ſonment, per ſpeciale mandatum. | 
III. For precedents, 18 Edw. III. rot. 33 H. I. 
Hen. VIII. rot. 9. 12 Fac. rot. 153. | 
IV. Objections againſt it. Fir, Againſt the 
reaſon; a man may be committed for a point of 
State that may not be known; I underſtand not 
matters of State; I expected not the objection in a 
Cotirt of Juſtice; and it may be a word for any 
King to try the courage of his Judges, and to ſup- 
poſe there is a cauſe of State, when perhaps there 1s 
no cauſe appears to them, It is as if they ſent him 
back to priſon, they knew not wherefore ; which 


cannot be in a Court of Juſtice, where they are 
. ſworn todo juſtice. N 


Sec ondly, 
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Secondly, As to the Acts of Parliament, the 
Judges gave no anſwer, but only commended 
them; but the Attorney anſwered them with one 
blow to ſtrike them all: that they are to be conſide- 
red for common, and ordinary cauſes, that happen 
in Meſtminſter- hall only. But do but conſider Mag- 
na Charta, which reflects upon the King; nec ſuper 
eum ibimus. By the law, if 1 bring an Appeal of 
Murder againſt a Nobleman, which is my ſuit, he 
ſhall not be tried by his Peers; but if he be indict- 
ed for that murder, which is the King's ſuit, he 
ſhall z which ſhews, that that which is in Magna 
Charta is meant of the King, though it be not in 
the third perſon. 


Third Objection is againſt the Statute of Meſt- 
minſter, I. c. 15. But the King's command, is the 
command of the King by his Juſtices 3 and alſo the 
word repleviſable, never ſignifies bailable: bailable, 
is in a Court of Record, by the King's Juſtices J but 
repleviſable, is by the Sheriff. The Statute is to 
the Sheriff, and it ſhews the particular cauſes, and 
concludes that the Sheriff ſhall loſe his Bailiwick. 
The Sheriff could never replevy one for Murder, or 


- 


matters of the Foreſt z but in the King*s-Bench for 


Murder, or matters of the Foreſt they may, 3. aff. 
19. 21 Edw, IV. 25. 22 Hen. VI. 48. Newton. 
If any man be taken by our command, or by the 
command of the King, if the Sheriff take the par- 
ty, he muſt come to us, we will grant a Super- 


ſedeas. 


Fourthly, They object 2 the precedents ci- 
ted; they are all of this kind, they were impriſoned, 
per mandatum domini Regis, or concilii, without caule, 


or the cauſe is expreſſed. When the cauſe is ex- 


preſſed, and is within the cognizance of the Court, 
there they bailed them; but when it is for Felony or 


Treaſon, it may be done beyond the ſeas, and then 


the Court. has no cognizance of them. When no 
cauſe is ſer, yet bailment is alledged; then they an- 
ſwer, divers were ſo bailed, but the cauſe appears 
by Paper-Books ; but I never ſaw theſe Books to be 
Records, and Judges of Record made their judg- 
ment in Records, and the cauſe only appears by 
Record. 

For the reſolution cited 34 Eliz. all precedents 
were read, Acts of Parliament indeed were paſſed 


over, and yet that was not read. As we have that. 


liberty here, ſol dare ſay, no Prince in Chriſtendom 
doth aſſume this power to impriſon any without any 
cauſe. I find no ſteps or veſtigium of any ſuch 
power“. 


Saturday, March 29. 1628. Mr. Sollicitor ſpake 
as followeth: 

My care when I ſpake laſt was to give ſatisfaction 
that the judges did not err in their late reſolutions; 
but if they did, it was cum patribus : the Judges 
knew nothing of the cauſe of the Gentlemens impri- 


ſonment; if they had known the cauſe of their Im- 


priſonment in private, they would have appealed to 
his Majeſty for his Grace; for to reiterate all the 
authorities I will not, I have ſomething to ſay in the 


Die Veneris, Mar. 28. I riſe to make a Motion, Yeſterday a learned Argument was made by Mr. Solicitor, and 21 Edw. I. 


1628. relating to the Liberty of the Subjef?. 
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point, to put into the ſcale, which might have 
been then ſaid, had it not been for the unhappy dif- 
ference that might have been between the two 
Courts in Neſtminſter-Hall, the King Bench and 
the Chancery-Court. bs a 

In 13 Fac. divers were committed for diſobe- 
dience to the Decree of the Court of Chancery, as 
namely Reffwel and others, and it was reſolved, 
That the Judges could not deliver ſuch; and at the 
ſame time ſome were committed by Warrant from 
the King and the Lords of the Council, and this 
came in Queſtion, Mich. 19. Jac. and ſo conti- 
nued divers Terms. There was then Tecourſe had 
to thoſe arguments, and I have a report here of that 
time what the Judges did then, part whereof I will 
read, | 

It was reſolved by + Coke, Crook, Dodderidge and 
Houghton, that the return was good, and that the 
cauſe need not to be diſcloſed, being per mandatum 
concilii, as Arcana Regni (and the report further 
ſaith, that in 34 Eliz. it was reſolved accordingly) 
and by Coke *rwas ſaid, That if the Privy-Council 
commit one, he is not bailable by any Court of 
Juſtice, and Stamford's opinion is to, fol. 72. See 
what opinion the Judge had of the reſolution in 34 
Elix. and of Stamford. + 
To this Sir Zdward Coke replied : This report 
moves not me at all; that report is not yet twenty 
one years old, but under age, being in 13 Jac. 
In truth, when I read Stamford, I was of his opinion 
at the firſt, but ſince, looking into thoſe Records 
before mentioned, I was of another mind **., He 
brings in anill time 13 Fac. when there was claſhing 
between the Court of King's-Bench and Chancery, as 
alſo there were then many of the Traytors that were 
of the Powder-Treaſon, committed er manda- 
tum Concilii. 


Upon Monday, April 1. the debate being re- 
aſſumed, Sir Robert Philips moved, That con- 
ſidering the Houſe was now ready for the Queſtion, 
they might hear the reſolution read of all the Judges 
in 34 Eliz. about this matter. 

Then Sir Edward Coke ſtood up and ſaid, The 
Glaſs of Time runs out, and ſomething caſt upon us 
hath retarded us; when I ſpake againſt the Loans 
and this matter, I expected blows, and ſomewhat 
was ſpoken, though not to the matter. 

Concerning that (that hath been objected) I did 
when I was a Judge, I will ſay ſome what. Indeed 
a motion was made, but no argument or debate; or 
reſolution upon advice ; I will never palliate with 
this Houſe, there is no Judge that hath an upright 
heart to God, and a clear heart to the world, but 
he hath ſome Warrant for every thing that he doth. 


I confeſs when I read Stamford then, and had it in 


my hands, I was of that opinion at the Council- 
Table; but when I perceived that ſome Members 


of this Houſe were taken away, even in the face of 


this Houſe, and ſent to priſon, and when I was not 
far off from that place my ſelf, I went to my book, 


and would not be quiet till I had ſatisfied myſolt. 


am- 


was cited by him, which makes clearly for the Subject, alſo for that ſalus populi. I am ſure that libertas popwll eſt ſalus populi. 
And Feſtus himſelf that ſear Paul to Agrippa was a Lawyer of the Empire; and to ſend a Priſoner without ſignifying the Crimes 
laid againſt him, ſeem d unreaſonable to Feſtus to do. By the Law of the Empire none were to be committed above thirty days, and 


the Goaler is under a penalty to certify the cauſe of the Priſoners commitment: and if the Goaler be ſlac k, he is to be fined. When 


they ſpeak here of the Judgment given in the King's. Bench, they ſay the Precedents were miſ-· recited. Let a Sub- committee ſearch 
m'o thoſe Judgments and Precedents, I heard here a quouſque, and there is nothing but a remittitur. The courſe of the Officer 


i5 10 enter qubuſdue, &c. and that is till they be delivered by Law, and is all the Judgment that can be. Ex MSS. Pymmii. See ; 


Selder's Life in his Works. 


+ Coke was then a Jucpe, and in favour at Court. 
** Cole of one mind * 


£ 


» when a Judge, and in favour; of another, when out of Court, and diſcontented. 


__ 
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Stamford at the firſt was my guide, but my guide 
had eived me, therefore I ſwerved from it: I 


have now better guides, Acts of Parliament and 


bother precedents, theſe are now my guides, I de- 


fire to be free from the imputation that hath been 
laid upon me. | 


As for the copy of the intended Judgement, 
fear, had it not been for this Parliament, it had 


been entred e'er this time; a Parliament brings 
Judges and all other men into good order: if any 
Clerk had drawn this draught, he would have done it 
by a precedent, and there can be no precedent found 
that warrants it, and: therefore I believe that ſome 
other did it. | 

This draught of the judgment, ſhould it be entred, 
will ſting us to death, quia nulla cauſa juit oſtenta, ideo 


ne fuit baileabile, and that it appears to be ſo by the 


Records, I perſuade myielf Mr. Attorney drew it; 
I had a copy of my Lord Auderſon's report of the 
Judges reſolution, 34 E/iz. long ago: but I durſt 
not vouch it (and it was ſo in that copy) for that it 
was Apocrypha, and did not anſwer his gravity 
that made it, and yet it was cited in the King's- 
Bench, That all the Judges of England ruled it ſo. 


Then the Houſe of Commons came to the fol- 
lowing Refol: tions. 

Reſol ved upon the queſtion, Nemine contradicente, 

I. Thatno Freeman ought to be detained or kept 
in priſon, or otherwiſe reſtrained by the command 
of the King or Privy-Council, or any other, unleſs 


ſome cauſe of the commitment, detainer or reſtraint 
be expreſſed, for which by Law he ought to be 


committed, detained or reſtrained, 


4 Car. I. 


II. That the Writ of Habeas Corpus may not be 
denied, but ought to be granted to every man that 
is committed or detained in priſon, or otherwiſe re- 
ſtrained, though it be by the command of the King, 
. Privy- Council, or any other, he praying che 
ame. | 

III. That if a Freeman be committed or de- 
tained in priſon, or othefwiſe reſtrained by the com- 
mand of the King, the Privy-Council, or any other 
no cauſe of ſuch commitment, detainer, or reſtraint 
being expreſſed, for which by Law he ought to be 
committed, detained, or reſtrained, and the ſame 
be returned upon an Habeas Corpus, granted for 
e. ſaid party; then he ought to be delivered or 

- 


And then taking into conſideration the Property 
of the Subject in his goods, they came to this reſo- 
lution, to which there was not a negative; viz, 

That it is the ancient and undubitable Right of 
every Freeman, that he hath a full and abſolute _ 
property in his goods and eſtate; that no Tax, 
Tallage, Loan, Benevolence, or other like charge 
ought to be commanded, or levied by the King, 
or any of his Miniſters, without common conſent 
by Act of Parliament, | 

The Commons having ſhewed their care of the 
Subjects in the Liberty of their Perſon, and Propricty 
in th:ir Goods, did now prepare to tranſmit their 
reſolutions to the Lords for their concurrence ; and 
ſeveral Members were appointed to manage a con- 
ference with the Lords concerning the ſame: and 
Monday, April the 7th, the conference was held, 


and opened by Sir Dudley Diggs. 


A Corr ERENCE defired by the Lords, and had by a Committee of both 


Houſes, concerning the Rights and Privileges of the Subje&s. 


MV Lok ps, 
Shall, I hope, auſpiciouſly begin this conference 
I this day, with an obſervation out of Holy 


Story, in the days of good King 7% b, 


(2 Chron. 34.) when the land was purged of Ido- 


latry, and the great men. went about to repair 
the Houſe of God ; while money was ſought for, 
there was found a Book of the Law which had been 
neglected, and afterwards being preſented to the 


good King, procured the bleſſing, which your 


Lordſhips may read in the Scriptures. (2 Kings 22.) 

My good Lords, I am confident your Lordſhips 
will as chearfully join with the Commons, in ac- 
knowledgement of God's great bleſſing in our good 
King Joſiah, as the Knights, Citizens, and Bur- 
geſſes of the Houſe of Commons, by me their un- 


worthieſt ſervant, do thankfully remember your 
moſt religious and truly honourable invitation of 


them to the late petition, for cleanſing. this land 
from Popiſh abominations; which I may truly call 
a 3 and a happy repairing of the houſe of 
God. And, to go on with the parallel, whilſt we the 
Commons, out of our good affections, were ſeeking 
for -money, we found, I cannot ſay a book of the 
Law, but many, and thoſe fundamental points 
thereof neglected and broken, which hath occaſioned 
our deſire of this conference : wherein I am firſt 
commanded to ſhew to your Lordſhips in general, 
that the Laws of England are grounded on reaſon, 
more ancient than books, conſiſting much in un- 
written cuſtoms, yet ſo full of juſtice and true 


Sir Dadley Diggs. 


equity, that your moſt honourable Predeceſſors 
and Anceſtors many times propugned them with a 


nolumus mutari ; and fo ancient, that from the Saxon 


diys, notwithſtanding the injuries and ruins of time, 
they have continued in moſt parts the ſame, as may 
appear in old remaining monuments of the Laws of 
Ethelbert, the firſt Chriſtian King of Kent, 1na the 
King of the Weſt-Saxons, Offa of the Mercians, 
and of Alfred the great Monarch, who united the 
Saxon Heptarchy, whoſe Laws are yet to be ſeen, 
publiſhed, as ſome think by Parliament, as he ſays 
to that end, Ut gui ſub uno rege, ſub una lege rege- 
rentur. And though the Book of Litchfield ſpeak- 
ing of the troubleſome times of the Danes, ſays 
that then Jus ſopitum erat in regno, leges & conſue- 
tudines ſopitæ ſunt, and prava voluntas, vis, & vio- 
lentia magis regnabant quam judicia vel juſtitia; yet 
by the bleſſing of God, a good King, Edward, 
commonly called St. Edward, did awaken thoſe 
Laws, and as the old words are, Excitatas repa- 
ravit, reparatas decoravit, decoratas confirmavit. 
Which confirmavit, ſhews that good King Edward 
did not give thoſe Laws, which William the Con- 
ueror, and all his Succeſſors, ſince that time have 
worn unto, 

And here, my Lords, by many caſes frequent in 
our modern Laws, ſtrongly concurring with thoſe 
of the ancient Saxon Kings, I might, if time were 
not precious, demonſtrate that our Laws and Cuſ- 


toms were the ſame. 
I | I 


1628. 


[ will only intreat your Lordſhips leave to tell 
you, that as we have now, even in thoſe Saxon times 
they had their Courts-Baron, and Courts-Leer, 
and Sheriffs-Courts, by which, as Tacitus ſays of 
the Germans their Anceſtors, Jura reddebant per 
pages & vices 3 and I do believe, as we have now, 
they had their Parliaments, where new Laws were 
made cum conſenſu prelatorum, magnatum & totius 
communitatis z or as another writes, cam con/ilio 
prelatorum, nobilium, & ſapientum laicorum. I will 
add nothing out of Glanvile that wrote in the time 
of H. II. or Bran that wrote in the days of H. III. 
only give me leave to cite that of Forte/cue, the 
learned Chancellor to H. VI. who writing of this 
kingdom, ſays, Regnum illud in omnibus nationum, 
& Kegum temporibus, eiſdem quibus nunc regitur le- 
gibus & conſuetudinibus, regebatur. But, my good 
Lords, as the Poet ſaid of Fame, I may ſay of our 
Common- Law; | po 
: Ingrediturque ſolo caput inter nubila condit. 
Wherefore the cloudy part being mine, I will make 
haſte to open way for your Lordthips to hear more 
certain arguments, and ſuch as go on more fure 
grounds. 5 

Be pleaſed then to know, that it is an undoubted 
and fundamental point of this ſo antient Common- 
Law of England, that the Subject hath a true pro- 
perty in his Goods and Poſſeſſions, which doth pre- 
ſerve, as ſacred, that meum & tuum, that is the 
nurſe of induſtry, and mother of courage, and 
without which there can be no juſtice, of which 
meum & tuum is the proper object. But the un- 


doubted birthright of free Subjects, hath lately not 


a little been invaded and prejudiced by preſſures, 
the more grievous, becauſe they have been purſued 
by impriſonment, contrary to the Franchiſes of this 
land; and when, according to the Laws and Statutes 
of this Realm, redreſs hath been ſought for in a le- 
zal way, by demanding Habeas Corpus from the 

udges, and a diſcharge or trial according to the 
Law of the land, ſucceſs hath failed ; that now in- 
forceth the Commons, in this preſent Parliament 
aſſembled, to examine by Acts of Parliament, 
precedents and reaſons, the truth of the Engli/b Sub- 
jects Liberty, which I ſhall leave to learned Gen- 
tlemen, whoſe weighty arguments, I hope, will 
leave no place in your Lordhips memories, for the 
errours and infirmities of your humbleſt ſervant, 
that doth thankfully acknowledge the great favour 
of your honourable and patient attention. 


Ar. Littleton's Argument, made by the command o 
the Houſe of Commons out of Ats of Parliament, 
and Authorities of Law, ex pounding the ſame, at 
the firſt Conference with the Lords, concerning the 
Liberty of the perſon of every Freeman“. | 


My Loxrvps, 


P ON the occaſions delivered by the Gentle- 

man that laſt ſpake, your Lordſhips have 
heard the Commons have taken into their ſerious 
conſideration, the matter of perſonal Liberty, and 
after long debate thereof on | give days, as well by 
ſolemn arguments, as ſingle propoſitions of doubts 
and anſwers, to the end no ſcruple might remain 
in any man's breaſt unſatisfied, they have upon a full 
ſcarch, and clear underſtanding of all things perti- 


relating to the Liberty of the Jubject. 
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nent to the queſtion, unanimouſly declared; That 
no Freeman ought to be committed or detained in 
priſon by the command of the King or Privy-Coun- 
ci], or any other, unleſs ſome cauſe of the commit- 
ment, detainer, or reſtraint be expreſſed, for which 
by Law he ought to be committed, detained, or 
reſtrained. And they have ſent me, with other of 
their Members, to repreſent unto your Lordſhips 
the true grounds of ſuch their reſolution, and have 
charged me particularly, leaving the reaſons of Law, 
and precedents, for others, to give your Lordſhi 
ſatisfaction, that this Liberty is eſtabliſhed and con- 
firmed by the whole State, the King, the Lords 
Spiritual and Temporal, and Commons, by ſeveral 
Acts of Parliament; the authority whereof is ſo 
great, that it can receive no anſwer ſave by inter- 
pretation or repeal by future Statutes. And thoſe 
that I ſhall mind your Lordſhips of, are ſo direct 
in point, that they can bear no other expoſition 
at all, and ſure I am they are ſtil] in force. 

The firſt of them is the Grand Charter of 
the Liberties of England, firſt granted in the ſeven- 
teenth year of King Jobn, and renewed in the ninth 
year of Henry the third, and ſince confirmed in 
Parliament above thirty times. The words are theſe, 
ch. 29. Nullus liber homo capiatur, vel impriſonetur, aut 
diſſeiſietur de libero tenemento ſuo, vel libertatibus, vel 
liberis conſuetudinibus ſuis, aut utlageretur, aut exu- 
letur, aut aliquo modo deſtruatur, nec ſuper eum ibi- 
mus, nec ſuper eum mitiemus, niſi per legale judicium 


parium ſuorum, vel per legem terre. 


Theſe words nullus liber homo, &c. are expreſs e- 
nough, yet it is remarkable, that Matthew Paris, 
an Author of ſpecial credit, doth obſerve, fol. 432. 
that the Charter of 9 Hen, HI. was the very fame 
as that of 17 King Jobn, in nullo diſſimilis are his 
words; and that of King Jobn he ſetteth down ver- 
batim, fol. 342. and there the words are directly, 
Nec eum in Carcerem millemus: and ſuch a corrup- 
tion as is now in the print, might eaſily happen *twixt 
9 Hen. III. and 28 Edw. I. when this Charter was 
firſt exemplified, but certainly there is ſufficient 
left in that which is extant to decide this queſtion. 
For the words are, that no Freeman fhall be taken 
or impriſoned, but by the lawful judgment of his 
Peers; which is by a Jury of Peers, ordinary Jurors 
for others, who are their Peers, or by the law of 
the land: which words, law of the land, muſt of 
neceſſity be underſtood in this Nation, to be by 
due proceſs of the law, and not the law of the land 
generally, or otherwiſe it would comprehend Bond- 


F men (whom we call Villeins) who are excluded by the 


word liber; for the general law of the land doth al- 
low their Lords to impriſon them at their pleaſure 
without cauſe, wherein they only differ from the 
Freemen in reſpect of their perſons, who cannot be 
impriſoned without a cauſe. And that this is the true 
underſtanding of theſe words per legem terre, will 
more plainly appear by divers other Statutes that I 
ſhall uſe, which do expound the law accordingly. 
And though the words of this grand Charter be ſpo- 
ken in the third perſon, yet they are not to be un- 
derftood of ſuits betwixt party and party, at leaft 
not of them alone, but even of the King's ſuits a- 
gainſt his ſubjects, as will appear by the occaſion of 
getting of that Charter, which was by reafon of the 
differences betwixt thoſe Kings and their people, and 


there. 


This Argument of Mr. Litrleron is printed in Cottoni Poſthuma; as if made by Sir Robert Cotton Bart. But whoever conſults 
the Hiſtorians of thoſe times, will find, that Diggs, Lireleron, Selden, and Coke, were the four Lawyers appointed by the Houle of 


Commons to manage that memorable Conference. 
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therefore properly to be applied unto their power 
over them, and not to ordinary queſtions betwixt 
ſubject and ſubject. | 3 | 
Secondly, The words per legale judicium parium 
ſuorum, immediately preceding the other of per le- 
gem terr@, are meant of Trials at the King's ſuit, 
and not at the proſecution of a ſubject. And there- 
fore, if a Peer of the Realm be arraigned, at the 
ſuit of the King, upon an Indictment of murder, he 
ſhall be tried by his Peers, that is, Nobles; but if 
he be appealed of murder by a ſubject, his Trial 
ſhall be by an ordinary Jury of 12 Freeholders, as 
appeareth in 10 Edw. IV. 6. 33 Hen. VIII. Brooke 
Title, Trials 142. Stan, Cor. li. 3. ca. 1. fol. 152. 
and in 10 Edw. IV. 6. it is ſaid, ſuch is the mean- 
ing of Magna Charta, for the ſame reaſon ; there- 
fore as per judicium parium ſuorum, extends to the 
King's ſuit, ſo ſhall theſe words per legem terre, 
And in 8 Ed. II. rot. parliament. numb. 7. there is 
a petition that a Writ under the Privy-Seal went to 
the Guardians of the great Seal, to cauſe lands to be 
ſeized into the King's hands, by force of which there 
went a Writ out of the Chancery to the Eſcheator, 
to ſeize, againſt the form of the grand Charter, that 
the King nor his Miniſters ſhall out no man of his 
Freehold without reaſonable judgment, and the 
party was reſtored to his land; which ſheweth the 
Statute did extend to the King. | 
There was no invaſion upon this perſonal liberty, 
till the time of King Edw. III. which was ſoon re- 
ſented by the ſubject, for in g Ed. III. cap. . it is 
ordined in theſe words; It is enacted that no man 
from henceforth ſhall be attached by any accuſation, 
nor fore-judged of life or limb, nor his lands, tene- 


ments, goods nor chattels ſeized into the King's 


hands, againſt the form of the great Charter, and 


the law of the land. 25 Edt. III. cap. 4. it is 


more full, and doth expound the words of the grand 
Charter, and is thus; Whereas it is contained in the 
grand Charter of the Franchiſes of England, that no 
Freeman ſhall be impriſoned, nor put out of his 
Freehold, nor free cuſtom, unleſs it be by the law 
of the land; it is awarded, aſſented, and eſtabliſh- 
ed, that from hence none ſhall be taken by petition 
or ſuggeſtion, made to our Lord the King, or to 
his Council, unleſs it be by Indictment, or preſent- 
ment. of his good and lawful people of the fame 
neighbourhood ; which ſuch deeds ſhall be done in 
due manner, or by proceſs made by Writ original ac 
the Common Law, nor that none be outed of his 
Franchiſes, nor of his Freehold, unleſs he be duly 
brought in to anſwer, and fore-judged of the ſame 
by the courſe of the law, and if any thing be done 
againſt the ſame 3 it ſhall be redreſſed and holden for 


- nought. 


Out of this Statute I obſerve, that what in Mag- 
na Charta, and the preamble of the Statute is term- 


ed by the Law of the Land, is in the body of the 


Act expounded to be by proceſs made by the Writ 
original at the Common Law, which 1s a plain in- 
terpretation of the words (law of the land) in the 
grand Charter. And I note that this law was made 


upon the commitment of divers to the Tower, no 


man yet knoweth for what. ; 2 
28 Egw, III. cap. 3. It is more direct, this li- 


berty being followed with freſh ſuit by the ſubject, 


where the words are not many, but very full and 


ſignificant ; that no man of what ſtate or condition 
ſocver he be, ſhall be put out of his lands or tene- 
ments, nor taken, nor impriſoned, nor diſinherited, 
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nor put to death, without he be brought in to an- 
{wer by due proceſs of la w. 

Here your Lordſhips ſee the uſual words, the 
law of the land, are rendred by due proceſs of the 
law. | 
36 Edvw, III. rot. parliament, numero 9. Amongſt 
the petitions of the Commons, one of them bein 
tranſlated into Eugliſb out of French, is thus; firſt, 
that the great Charter, and the Charter of the Fo- 
reſt, and other Statutes made in his time, and the 


time of his Progenitors, for the profit of him, and 


his Commonalty, be well and firmly kept; and 
put in due execution, without putting diſturbance, 
or making arreſt contrary to them by ſpecial com- 
mand, or in other manner, 

The anſwer to the petition, which makes it an 
Act of Parliament, is, Our Lord the King, by the 
* aſſent of the Prelates, Dukes, Earls, Barons, and 
the Commonalty, hath ordained and eſtabliſhed, 
that the ſaid Charters and Statutes be held and put 
in execution, according to the ſaid petition." It is 
obſervable that the Statutes were to be put in execu- 


tion according to the ſaid petition, which is, that 


no arreſt ſhould be made contrary to the Statutes, 
by ſpecial command. This concludes the queſtion, 
and is of as great force, as if it were printed, for 
the Parliament-Roll is the true Warrant of an Act, 
and many are omitted out of the Books, that are 
extant in the Roll. 

36 Edw, III. Rot. Parliamenti, num. 22. explai- 
neth it further; for there the petition is, whereas it 
is contained in the grand Charter and other Statutes, 
that no man be taken or impriſoned by ſpecial com- 
mand without Indictment, or other due proceſs to 
be made by the law ; and oftentimes it hath been, 
and yet is, many are hindred, taken and impriſo- 
ned without Indiẽtment, or other proceſs made by 


the law upon them, as well of things done out of 


the Foreſt of the King, as for other things ; that it 
would therefore pleaſe our ſaid Lord to command 
thoſe to be delivered, which are ſo taken by ſpe- 
cial command, againſt the form of the Charter and 
Statutes as aforeſaid. | 

The Anſwer is, 

The King is pleaſed, that if any man find him- 
ſelf grieved, that he come and make his complaint, 
and right ſhall be done unto him. 37 Edw. III. 
cap. 18. agreeth in ſubſtance with them ;. it ſaith, 
though it be contained in the great Charter, that 


no man be taken nor impriſoned, nor put out of his 
Freehold without proceſs of the law; nevertheleſs 


divers people make falſe ſuggeſtions to the King 
himſelf, as well for malice as otherwiſe, whereat 
the King is often grieved, and divers of the Realm 


put in damage againſt the form of the ſame Char- 


ter; wherefore it is ordained, that all they which 
make ſuch ſuggeſtions, ſhall be ſent with the ſame 
ſuggeſtions to the Chancellor, Treaſurer, and his 
grand Council, and that they there find ſurety to 
purſue their ſuggeſtions, and incur the ſame pain 
that the other ſhould have had, if he were attaint- 
ed, in caſe that the ſuggeſtion be found evil; and 
that then proceſs of law be made againſt them with- 


out being taken or impriſoned, againſt the form of 


the ſaid Charter, and other Statutes. Here the law 
of the land in the grand Charter is explained to be 
without proceſs of law. | | 
42 Edw. III. cap. 13. At the requeſt of the 
Commons by their petition put forth in this Parlia- 
ment, to eſchew miſchief and damage done to _" 
| N | | | 0 
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of his Commons by falſe accuſers, which oftentimes 
have made their accuſations, more for revenge and 
ſingular benefit, than for the profit of the King, or 
of his people; of which accuſed perſons, ſome have 
been taken and cauſed to come before the King's 
Council by Writ, and otherwiſe upon grievous 
pains againſt the law; it is aſſented and accorded 
tor the good governance of the Commons, that 
no man be put to anſwer without preſentment be- 
fore Juſtices or matter of record, or by due Procels 
and Writ original, according to the old law of the 
land ; and if any thing from hence be done to the 
contrary, it ſhall be void in the law, and holden 
for error. 

But this is better in the Parliament Roll, where 
the Petition and Anſwer, which make the Act, are 
ſet down at large; 42 Edw, III. Rot. Parliamenti, 
numero 12. 
| The Petition. 

« ſiem, Becauſe that many of your Commons 
« are hurt and deſtroyed by falſe accuſers, who 
« make their accuſations more for their revenge 
« and particular gain, than for the profit of the 
« King, or of his people: And thoſe that are ac- 
« cuſed by them, ſome are taken, and others are 
« made to come before the King's Council by Writ, 
« or other commandment of the King, upon grie- 
« yous Pains contrary to the law: That it would 
« pleaſe our Lord the King, and his good Council, 
« for the juſt government of his people, to ordain, 
<« that if hereafter any accuſer propoſe any mattter 
&« for the profit of the King, that the ſame matter 
« be ſent to the Juſtices of the one Bench or of the 
<« other, or the Aſſizes, to be enquired and deter- 
% mined according to the law; and if it concern 
< the accuſer oa party, that he take his ſuit at the 
«<< Common Law; and that no man be put to an- 
«© {wer without preſentment before the Juſtices or 
matter of record, and by due Proceſsand original 
« Writ, according to the ancient law of the land. 
And if any thing henceforward be done to the 
* dcontrary, that it be void in law, and held for 
« error.” | 

Here by due Proceſs and original Writ, accord- 
ing to the ancient law of the land, is meant the ſame 
thing, as per legem terre, in Magna Charta; and 
the abuſe was, they were put to anſwer by the com- 
mandment of the King. 


| The King's Anſwer is thus. 

© Becaule that this Article is an Article of the 
grand Charter, the King willeth that this be 
«* done, as the petition doth demand.” By this 
appeareth that per legem terre, in Magna Charta, 
is meant, by due proceſs of the law. 

Thus your Lordſhips have heard Acts of Parlia- 
ment in the point, But the Statute of Meſtminſt. 1. 
cap. 15. 1s urged to diſprove this opinion, where 
it is expreſsly ſaid, that a man is not repleviable, 
who is committed by the command of the King ; 
therefore the command of the King, without any 
cauſe ſhewed, is ſufficient to commit a man to pri- 
fon. And becauſe the ſtrength of the Argument 
may appear, and the anſwer be better underſtood, I 
will read the words of the Statute, which are thus. 

And foraſmuch as Sheriffs and others, which have 
taken and kept in priſon perſons detected for telony, 
and oftentimes have let out by replevin ſuch as were 
not repleviable, and have kept in priſon ſuch as were 
repleviable, becauſe they would gain of the one 
party, and grieve the other; and foraſmuch' as be- 
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fore this time it was not certainly determined what 
perſons were repleviable, and what not, but only 
thoſe that were taken for the death of a man, or by 
the commandment of the King, or of his Juſtices, 
or for the Foreſt ; it is provided, and by the King 
commanded, that ſuch priſoners as were before out- 
lawed, and they which have abjured the Realm, 
Provers, and ſuch as be taken with the mannor, and 
thoſe which have broken the King's priſon, Thieves 
openly defamed and known, and ſuch as be appealed 
15 approvers; ſo long as the approvers are living, 
if they be not of good name, and ſuch as be taken 
for burning of houſes feloniouſly done, or for falſe 
money, or for counterfeiting the King's Seal, or per- 
ſons excommunicate taken at the requeſt of the Bi- 
ſhop, or for manifeſt offences, or for treaſon touching 
the King himſelf, ſhall be in no wiſe repleviable by 
the common Writ, or without Writ.] 

But ſuch as be indicted of Larceny by inqueſts taken 
before Sheriffs or Bayliffs by their office, or of light 
ſuſpicion, or of petty Larceny, that amounteth not 
above the value of twelve pence, if they were not 
guilty of fome other Larceny afor-time, or guilty of 
receipt of Felons,or of commandmer.t. or of force, or 
of aid of felony done, or guilty of ſome other treſpaſs, 
for which one ought not to loſe either life or member: 
and a man appealed by an approver, after the death 


of the approver ; if he be no common thief or de- 


famed, ſhall from henceforth be let out by ſuffici- 
ent ſurety, whereof the Sheriff will be anſwerable, 
and that without giving aught of their goods. And 
if the Sheriff, or any other, let any go at large, by 
ſurety, that are not repleviable, if he be Sheriff or 
Conſtable, or-any other Bailiff, or ſuch as hath a 
fee; which hath keeping of priſons, and thereof be 
attainted, he ſhall loſe his Office and Fee for ever. 
And if the Under-Sherif, Conſtable or Bailiff, or 
ſuch as hath fee for keeping of priſons, do it con- 
trary to the will of his Lord, or any other Bailiff 
being not of fee, they ſhall have three years impri- 
ſonment, and make a fine at the King's pleaſure ; . 
and if any man with-hold priſoners repleviable, 
after that they have offered ſufficient ſurety, he 
ſhall pay a grievous amercement to the King ; and 
if he take any reward for the deliverance of ſuch, he 
ſhall pay double to the priſoner, and alſo ſhall pay 
a grievous amercement to the King. | 
be Anſwer. h | 

It muſt be acknowledged, that a man taken by 
the commandment of the King is nor repleviable, 
for ſo are the expreſs words of this Statute : but this 
maketh nothing againſt the declaration of the Houſe 
of Commons; for they ſay not, the Sheriff may re- 
plevy ſuch a one by ſureties, /c:licet manucaptores, 
but that he is bailable by the King's Court of Juſ- 
tice : for the better apprehending whereof, it 1s to 
be known, that there is a difference between reple- 
viable, which is always by the Sheriff upon pledg- 
es or ſureties given, and bailable, which is by a 
Court of Record, where the priſoner is delivered to 
his bail, and they are his Goalers, and may impri- 
fon him, and ſhall ſuffer for him body for body, as 
appeareth 33 & 36 Edw. III. titulo Mainprize 12 & 
13. where the difference betwixt bail and mainprize 
is expreſsly taken. | | 

[And if the words of the Statutc themſelves be ob- 
ſerved, it will appear plainly that it extends to the 
Sheriff and other inferior Officers, and doth nor 
bind the hands of the Judges. 

The preamble, which is the key that openeth the 


entrance into the meaning of the makers of the law, 
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is; «+ Foraſmuch as Sheriffs and others have taken 
« and kept in priſon perſons detected of Felony.“ 
Out of theſe words I obſerve that it nominateth She- 
riffs, and then if the Judges ſhould be included, 
they muſt be comprehended under that general 
word, ot hes; which doth not extend to thoſe of an 
higher rank, but to inferiors, for the beſt by all 
courſes is firſt to be named. And therefore if a 
man bring. a Writ of cuſtoms and ſervices, and 
name rents and other things, the general ſball not 


include homage, which is a perſonal ſervice, and of 


an higher nature, but it ſhall extend to ordinary 
annual ſervice, 31 Edw, I. Droit. 67, So the Sta- 
rute of 13 Elix. cap. 10. which beginneth with 


Colleges, Deans and Chapters, Parſons, Vicars, 


ind concludes with theſe words, “and others having 
ſpiritual promotions,” ſhall not comprehend Biſhops 
that are of an higher degree, as appeareth in the 
Archbiſhop of Canterbury's caſe, reported by Sir 
Edward Coke, lib. 2. fol. 46. B. 

And thus much is explained in the very Statute 
towards the end, when it doth enumerate thoſe who 
were meant by the word, others, namely Under- 
Sheriffs, Contlables, Bailiffs, &c. 

Again, the words are, Sheriffs and others which 
have taken and kept in priſon. Now every man know- 
eth, Judges do neither arreſt, nor keep men in 
priſon ; that 1s the office of Sheriffs. and other infe- 
rior Miniſters. Therefore this Statute meant ſuch 
only,and not Judges. | 

The words are turther, that they let out by reple- 
vin ſuch as are not repleviable, that is the proper 
language for a Sheriff; nay, more expreſs afterward 
in the body of the Statute, that ſuch as are there 

mentioned, ſhal] in no wiſe be repleviable by the 
common Writ, which is de homine replegiando, and 
is directed to the Sheriff, nor without Writ which 
is by the Sheriff e icio. But that which receives 
no anſwer is this, that the command of the Juſtices, 
who derive their authority from the Crown, is there 
equal as to this purpoſe with the command of the 
King. And therefore by all reaſonable conſtruc- 
tion, it muſt needs relate to Officers that are ſub- 
-ordinate to both, as Sheriffs, Under-Sheriffs, Bai- 
liffs, Conſtables, and the like. And it were a harſh 
expoſition to ſay that the Juſtices might not diſ- 
charge their own command, and yet that reaſon 
would conclude as much ; and that this was meant 
of the Sheriff and other miniſters of Juſtice, ap- 
pears by the recital 27 Edi. 1. cap. 3. and like- 
wiſe by Fleta, a manuſcript ſo called, becauſe the 
Author lay in the Fleet when he made the Book : for 
he, lib. 2. cap, 52. in his Chapter of Turns, and the 
' Views of the Hundred Courts in the Country, ſetteth 
down the articles of the charges that are there to be 
inquired of ; amongſt which, one of them is de re- 
Plegiabilibus injuſte detentis & irreplegiabilibus dimiſſis ; 
which cannot be meant of not bailing by the Juſ- 
tices, for what have the inferior Courtsin the Coun- 
try to do with the acts of the Juſtices ? 

And to make that more plain, he ſetteth down 
in that chapter, that concerneth Sheriffs only, the 
very Statute of Weſtminſter 1. which he tranſlates 
verbatim out of the French into the Latin; ſave that 
he renders taken by the command of the Jultices, 
thus, per judicium Juſticiariorum; and his preface to 
the Statute plainly ſheweth, that he underſtood it 
of replevin by Sheriffs; for he ſaith, Qui debent per 
plegios dimitti, qui non, declarat hoc Statutum; and 
per plegios is betore the Sheriff. 


Debates in Parliament, 
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But for direct authority, it is the opinion of New- 
ton, Chief-Juſtice, 22 Hen. VI. 46. where his 
words are theſe: It cannot be intended that the 
«« Sheriff did ſuffer him to go at large by main- 
<« prize, for where one is nn” by the Writ of the 
„King, or the Commandment of the King, he is 
« irrepleviable 3 but in ſuch caſe his friends ma 
e come to the Juſtices from him if he be arreſted, 
„ and purchaſe a Superſedeas.” This Judge con- 
cludes; that the Sheriff cannot deliver him that is 
taken by the command of the King, for that he is 
irrepleviable, which is the very word of the Sta- 
tute: but, ſaith he, his friends may come to the 
Juſtices, and purchaſe a Superſedeas. So he declares 
the very queſtion, that the Sheriff had no power, but 
the Juſtices had power to deliver him that is com- 
mitted by the King's command ; and both the an- 
cient and modern practice manifeſt as much: for 
he that is taken for the death of a man, or for the 
Foreſt, is not repleviable by the Sheriff, yet chey 
are ordinarily bajled by the Juſtices, and were by 
the King's Writs directed to the Sheriffs in the 
times of Edw. I. and II, as appears in the cloſe 
Rolls, which could not be done if they were not 
bailable. And it is every day's experience, that the 
Juſtices of the King*s-Bench do bail for murder, and 
for offences done in the Foreſt, which they could 
not do, if the word irrepleviable, in Yeſtmin, 1. 
were meant of the Juſtices, as well as of the 
Sheriffs, 

For authorities that have been offered to prove 
the contrary, they are in number three. The firſt is 
21 Edw. III. Rot. 2. which alſo is in the Book of 
Pleas in Parliament at the Tower, upon an action 
there brought, "i 44. It is not an Act of Parlia- 
ment, but a Reſolution in Parliament upon an action 
there brought, which was uſual in thoſe times. And 
the caſe is, that Stephen Rabez, the Sheriff of the 
Counties of Leiceſter and Warwick, was queſtioned, 
for that he had let at large by ſurety, amongſt 
others, one William, the fon of Walter le Peſons, 
againſt the will and command of the King, where 
as the King had commanded him by letters under 
the Privy-Seal, that he ſhould do no favour to any 
man that was committed by the Earl of Warwick, 
as that man was; whereunto the Sheriff anſwered, 
that he did it at the requeſt of ſome of the King's 
houſhold upon their letters; and becauſe the Sheriff 
did acknowledge the receipt of the King's letters, 
thereupon he was committed to priſon according to 
the form of the Statute. 

To this I anſwer, the Sheriff was juſtly puniſhed, 
for that he is expreſsly bound by the Statute of 
Weſtminſt. 1. which was agreed from the beginning; 
but this is no proof, that the Judges had no power 
to bail this man. 

The next authority is 33 Hen. VI. in the Court 
of Common Pleas, fol. 28. b. 29. where Robert 
Poynings, Eiquire, was brought to the bar upon a 
Capias, and was returned, that he was committed 
per Duos de Concilio, (I believe it is miſprinted for 


- Dnos de Concilio, i. e. Dominos de Concilio, which is 


ſtrongeſt againſt what I maintain) pro diverſis caufis 
regem tangentib. And he made an Attorney there 
in an action, whence it's inferred, that the return 
was good, and the party could not be delivered. 
To this the anſwer is plain. 1. No opinion is de- 
livered in that Book, one way or other, upon the 
return, neither is there any teſtimony whether he 
were delivered, or bailed, or not. 2. It appears 
expreſsly, that he was brought thither, to be char- 


ged 
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cd in an action of debt, at another man's ſuit, and 
>> deſire of his own to be delivered, or bailed; and 
then if he were remanded, it 1s no way material to 
che queſtion in hand. But that which is moſt relied 
upon, is the opinion of Stauf. in his Book of Pleas of 
the Crown, lib. 2. cap. 18. fol. 72, 73. in his Chap- 
ter of Mainprize, where he reciteth the Statute of 
IVeftm, 1. cap. 15. and then ſaith thus; *“ By this 
ee Statute it appears, that in four caſes at the Com- 
« mon Law a Man was not repleviable; to wit, thoſe 
« that were taken for the death of a man, by the com- 
« mand of the King, or his Juſtices, or for the Fo- 
« reſt;"” thus far he is moſt right. Then he goeth on, 
and ſaith, *+ As to the command of the King, that 
« is underſtood by the command of his own mouth, 
« or his counſel, which is incorporated unto him, 
« and ſpake with his mouth, or otherwiſe every 
« Writ or Capias to take a man, which is the King's 
« command, would be as much; and as to the 
« command of the Juſtices, that is meant their ab- 


ee ſolute commandment, for if it be by their ordi- 


« nary commandment, he is repleviable by the 
« Sheriff, if it be not in ſome of the caſes prohibi- 
« ted by the Statute,” 

The anſwer that I give unto this is, that Stanford 


had ſaid nothing whether a man may be committed 


without cauſe by the King's command, or whether 
the Judges ought not to bail him in ſuch caſe, only 
that ſuch a one is not repleviable; which is agreed, 
for that belongs to the Sheriff, And becauſe no man 
ſhould think he meant any ſuch thing, he concludes 
the whole ſentence touching the command of the 
King and the Juſtices, that one committed by the 
ordinary command of the Juſtice, is repleviable 
by the Sheriff ; or at leaſt it appears not that he 
meant, that a man committed by the King, or by 
the Privy-Counſel without cauſe, ſhould not be 
bailable by the Juſtices, and he hath given no opi- 
nion in this caſe; what he would have ſaid, if he 
had been asked the queſtion, cannot be known, nei- 
ther doth it appear, that by any thing that he hath 
ſaid, he meant any ſuch thing as would be inferred 
out of him. And now, my Lords, I have perfor- 
med the commands of the Commons, and as I con- 
ceive ſhall clear the declaration of perſonal liberty, 
an ancient and undoubted truth, fortified with ſeven 
Acts of Parliament, and not oppoſed by any Statute. 
or Authority of Law whatſoever, See Littleton”s 
Precedents after Mr. Selden's. 


Mr. Selden's Argument. 
My Lorps, 


| Y OUR Lordſhips have heard from the Gen- 


tleman that laſt ſpake, a great part of the 
grounds, upon which the Houſe of Commons, 
upon mature deliberation, proceeded to that clear 
reſolution touching the right of the Liberty of their 
perſons. The many Acts of Parliament, which 
are the written Laws of the land, and are expreſs| 
in the point, have been read and opened, and fach 
objections as have been by ſome made to them, 


and ſome Objections alſo made out of another Act 


of Parliament, have been cleared and anſwered. 
It may ſeem now prehaps (my Lords) that little 
remains needful to be further added, for the inforce- 
ment and maintenance of ſo fundamental and eſta- 
bliſned a right and liberty belonging to every Free- 
man of the Kingdom. But in the examination of 
ueſtions of Law of Right, beſides the Laws or 
Acts of Parliament, that ought chiefly to direct 
and regulate every man's judgement, whatſoever 
Vor. VII. 
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hath been put in practice to the contrary, there are 
commonly uſed alſo former Judgments or Precedents, 
and indeed have been ſo uſed ſometimes, that the 
weight of Reaſon, of Law, and of Acts of Parlia- 
ment, hath been laid by, and reſolutions have 
been made, and that in this very point, only upon 
the interpretation and apprehenſion of precedents. 
Precedents, my Lords, are good media, or proofs 
of illuſtration or confirmation where they agree 
with the expreſs Law; but they can never be proof 
enough to overtarow any one Law, much leſs ſe- 
ven ſeveral Acts of Parliament, as the number of 
them is for the point. The Houſe of Commons 
therefore taking into conſideration, that in this 
queſtion, being of ſo high a nature, that never any 
exceeded it in any Court of Juſtice whatſoever, all 
the ſeveral ways of juſt examination of the truth 
ſhould be uſed, have alſo moſt carefully informed 
themſelves of ell former judgments and precedents 
concerning this great point either way, and have 
been no leſs careful of the due preſervation of his 
Mjeſty*s juſt Prerogative than of their own Rights. 
The precedents here ate of two kinds, either meerly 
matter of Record, or elſe the former reſolutions of 
the Judges, atter ſolemn debate in the point, 

This point that concerns precedents, the Houſe 
of Commons have commanded me to preſent to 
your Lordſhips, which I ſhall as briefly as I may, 
lo I do it faithfully and perſpicuouſiy. To that 
end, my Lords, before I come to the particulars 
of any of thoſe precedents, I ſhall firſt remember 
to your Lordfſhips, that which will ſeem as a ge- 
neral key for the opening and true apprehenſion of 
all them of Record, without which key, no man, 
unleſs he be vers'd in the entries and courſe of the 
King's-Bench, can poſſibly underſtand them. 

In all caſes, my Lords, where any Right or 
Liberty belongs to the Subjects by any poſitive 
Law written or unwritten, if there were not alſo 
a remedy by Law, for the enjoying or regaining 
this Right or Liberty, when it is violated or taken 
from him, the poſitive Law were moſt vain, and 
to no purpoſe ; and it were to no purpoſe, for any 
man to have any Right in any land or other inhe- 
ritance, if there were not a known remedy, that is, 
an Action or Writ, by which in ſome Court of ordi- 
nary Juſtice, he might recover it. And in this caſe 
of Right of Liberty of Perſon, if there were nor 
a remedy in the Law for regaining it, when it is re- 
ſtrained, it were of no purpoſe to ſpeak of Laws, 
that ordain it ſhould not be reſtrained. Therefore 
in this caſe alſo, I ſhall firſt ſhew you the remedy, 
that every Freeman is to uſe for the regaining of 
his Liberty, when he is againſt Law impriſoned, 
that ſo upon the legal courſe and form to be held 
in uſing that remedy, the precedents or judgments 
upon it, for all Judgments of Record riſe out of 
this remedy, may be eaſily underſtood. There 
are in Law divers remedies for inlarging of a 
Freeman impriſoned, as the Writs of Odio & atia, 
and of Homine replegiando, beſides the common or 
moſt known Writs of Habeas Corpus, or Corpus 
cum cauſa, as it is called alſo, 

The firſt two Writs are to be directed to the 
Sheriff of the County, and lie in ſome particular 
caſes, with which it would be untimely for me to 
trouble your Lordſhips, becauſe they concern not 
that which is committed to my charge. But that 
Writ of Habeas Corpus, or Corpus cum cauſa, is 
the higheſt remedy in Law, for any man thart is 
impriſoned, and the only remedy for him, that is 
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impriſoned by the ſpecial command of the King, or 
the Lords of the Privy-Council, without ſhewing 
. cauſe of the commitment: neither is there in the 
Law any ſuch thing, nor was there ever mention 
of any ſuch thing in the Laws of this land, as 
a Petition of Right to be uſed in ſuch caſes for Li- 
berty of the Perſon, nor is there any legal courle 
for inlargement to be taken in ſuch caſes, howlo- 
ever the contrary hath upon no ground or colour 
of Law been pretended. Now, my Lords, it any 
man be ſo impriſoned by any ſuch command, or 
otherwiſe, in any priſon whatſoever through Eg 
land, and deſire by himſelf, or any other in his 
behalf, this Writ of Habeas Corpus for the purpoſe 
in the Court of King's-Bench, the Writ is to be 
granted to him, and ought not to be denied him, 
no otherwiſe than another ordinary original Writ 
in the Chancery, or other common proceſs of Law 
may be denied which amongſt other things the 
Houſe reſolved alſo, upon mature deliberation, 
and I was commanded to let your Lordſhips know 
ſo much. This Writ is directed to the Keeper of 
the priſon, in whoſe cuſtody the priſoner remains, 
commanding him that, after a certain day, he bring 
in the body of the priſoner, ad ſubjiciend, & reci- 
piend. juxta quod curia conſideraverit, c. una cum 
cauſa captionis, & detenlionis; and oftentimes una 
cum cauſa detentionis only, captionis being omitted. 
The keeper of the priſon thereupon returns by 
what Warrant he detains the priſoner, and with 
his return filed to his Writ, brings the priſoner to 
the Bar at the time appointed ; when the return 1s 
thus made, the Court judgeth of the ſufficiency or 
inſufficiency of it, only out of the body of it, with- 
out having reſpect to any other thing whatſoever ; 
that is, they ſuppoſe the return to be true what- 
ſoever it be : if it be falſe, the priſoner may have 
his action on the Caſe againſt the Goaler that 
brought him. Now, my Lords, when the pri- 
ſoner comes thus to the Bar, if he deſire to be 
bailed, and that the Court upon the view of the 
return think him in Law to be bailable, then he 
is always firſt taken from the Keeper of the priſon 
that brings him, and committed to the Marſhal 
of the King's-Bench, and afterwards bailed, and 
the entry perpetually is Committitur Mariſcallo & 
poſtea traditur in Bal! ; for the Court never bails 
any man, until he firſt becomes their own priſoner, 
and be in Cuſtodia Mariſcal of that Court. But 
if upon the Return of the Habeas Corpus, it appear 
to the Court, that the priſoner ought not to be 
bailed, nor diſcharged from the priſon whence he 
is brought, then he is remanded or ſent back again 
there to continue, until by courſe of Law he may 
be delivered; and the entry in this caſe is Remitlitur 
quouſque ſecundum legem de tberatus fuerit, or Remit- 
litur quouſque, Ec. which is all one, and the higheſt 
award or judgment that ever was or can be given 
upon an Habeas Corpus. But if the Judges doubt 
only whether in Law they ought to take him from 
the priſon whence he came, or give a day to the 
Sheriff to amend his Writ, as often they do, then 
they remand him only, during the time of their 
doubt, or until the Sheriff hath amended his return, 
and the entry upon that is Remittitur only, or Ne- 
mittitur priſone pred. without any more. And fo 
remittitur generally is of far leſs moment in the 
award upon the Habeas Corpus, than remirtitur 
quonſque &c. how ſoever the vulgar opinions raiſed 
dut of the late Judgment be to the contrary. All 
theſe things are of moſt known and conſtant uſe in 
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the Court of King's-Bench, as it cannot be doubted 
bur your Lordſhips will eaſily know from the grave 
and learned, my Lords the Judges. 

Theſe two courſes, the one of the entry of Com. 
miltitur Mareſcall. & poſtea traditur in Ballium, and 
the other remiltitur quouſque, Sc. & remiltitur ge. 


nerally, or remiltitur priſone pred. together with 


the nature of the Habeas Corpus, thus ſtated ; it will 
be eaſter for me to open, and your Lordſhips to ob- 
ſerve, whatſoever ſhall occur to the purpoſe in the 
precedents of Record, to which I ſhall come now 
in the particular, But before I come to the pre- 
cedents, I am to let you know the reſolutions of 
the Houſe of Commons touching the enlargement 
of a man committed by the command of the King, 
or the Privy -Council, or any other, without cauſe 
ſhewed of ſuch commitment: it is thus; That if x 
Fizeman be committed or detained in priſon, or 
otherwiſe reſtrained by the command of the King, 
the Privy-Council, or any other, and no cauſe of 
ſuch commitment, detainer, or reſtraint, be ex- 
preſſed, for which by Law he ought to be com- 
mitted, detained, or reſtrained ; and the ſame be 
returned upon an Habeas Corpus granted for the 
party, then he ought to be delivered and bailed. 

his reſolution, as it is grounded upon the Ads 
of Parliament already ſhewn, and the reaſon of the 
Law of the Land, which is committed to the 
charge of another, and anon alſo to be opened to 
you, is ſtrengthened alſo by many Precedents of 
Record. 


But the precedents of Record that concern this | 


point, are of two kinds, for the Houſe of Com- 


mons hath informed itſelf of ſuch as concern ir 


either way. The firſt, ſuch as ſhew expreſs!y, that 
Perſons committed by the command of the King, 
or of the Privy-Council, without other cauſe ſhewed, 
have been enlarged upon bail when they prayed it; 
whence it appears clearly, that by the 10 they 
are bailable, and ſo by Habeas Corpus to be ſet at 
liberty : for though they ought not to have been com- 
mitted without a cauſe ſhewed of the commitment, 
yet it is true that the reverend Judges of this Land did 
pay ſuch reſpect to ſuch commitments, by the com- 
mand of the King, or of the Lords of the Council, 
(as allo to the commitment ſometimes of inferior 
perſons) that upon the Habeas Corpus, they rarely 
uſed abſolutely to diſcharge the perſons inſtantly, 


but only to enlarge them upon bail; which ſuffi- 
ciently ſecures and preſerves the Liberty of the Sub- 


ject, according to the Laws that your Lordſhips 
have already heard, nor in any of the caſes is there 
any difference made between ſuch commitments by 
the Lords of the Council, that are incorporated 
with him. The ſecond kind of precedents of Re- 
cord are, ſuch as have been pretended to prove the 
Law to be contrary, and that perſons ſo committed 
ought not to be ſet at liberty upon bail, and are 
in the nature of objections out of Record. 

I ſhall deliver them ſummarily to your Lord- 
ſhips with all faith, and alſo true copies of them; 
out of which it ſhall appear clearly to your Lord- 
ſhips, that of choſe of the firſt kind, there are no 
leſs than twelve, moſt full and directly in the point, to 
prove that perſons ſo committed are to be delivered 
upon bail : and amongſt thoſe of the other kind, 
there is not ſo much as one, not one, that proves at 
all any thing to the contrary. I ſhall ficſt, my 
Lords, go through them of the firſt kind, and 
ſo obſerve them to your Lordſhips, that ſuch ſcru- 
ples as have been made upon them by ſome * 
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have excepted againſt them, ſhall be cleared alſo, 
according as I ſhall open them ſeverally. : 

The firſt of the firſt kind is of Ed. IIId's time, 
it is in Paſche 18 Ed. III. Rot. 33. The caſe 

us. 

ig Ed. III. had committed by Writ, and that 
under his great Scal (as moſt of the King's com- 
mands in thoſe times were) one John de Bildeſton, 
a Clergyman, to the priſon of the Tower, without 
any cauſe ſhewed of the commitment. The Lieu- 
renant of the Tower is commanded to bring him 
to the King's-Bench, where he is committed to the 
Marſhal ; but the Court aſks of the Lieutenant, 
if there were any cauſe to keep this Bildeſton in pri- 
ſon, beſides that commitment of the King; he an- 
ſwered no: whereupon the Roll ſays, Quia videtur 
cur. bre. pred. ſufficient. non eſſe cauſam pred. Joban. 
de Bildejton in priſona Dom. Regis hic detinena” idem 

„hannes admitlitur per manucaptionem Willielmi de 
Wakefield, and ſome others, where the Judgement 
of the point is fully declared in the very point. 

The ſecond, in the firſt kind of Precedents of 
Record, is in the time of H. VIII. one 7obn Parker's 
Caſe, who was committed to the Sheriff of London, 
pro ſecuritate pacis, at the ſuit of one Brinton, ac pro 
fſuſpicione felonie@ committed by him in Glouceſterſhire, 
ac per mandatum Dem. Rs. he is committed to the 
Marſhal of the King's-Bench, & poſtea iſto eodem 
termino traditur in all'. Here were other cauſes of 
the commitment, but plainly one was by the com- 
mand of the King, ſignified to the Sheriffs of London, 
of which they took notice; but ſome have inter- 
pretedthis, as if the commitment had been for ſuſ- 
picion of felony by the command of the King, in 
which caſe it is agreed of all hands, that the pri 
ſoner is bailable; but no man can think ſo of this 
precedent, that obſerves the context, and underſtands 
the Grammar of it, wherein moſt plainly ac per 
mandatum dom. Regis hath no reference to any other 
cauſe whatſoever, but is a ſingle cauſe enumerated 
in the return by itſelf, as the Record clearly ſhew- 
eth; it is in 22 H. VIII. Rot. 37. 

The third is of the ſame King's time, it is 35 H. 
VIII. Rot. 3 3. John Binck's Caſe; he was committed 
by the Lords of the Council pro ſuſpicione feloniæ ac 
pro, aliis cauſis illos maventibus, qui committitur Mari/- 
calt & immediate ex gratia curiæ ſpeciale traditur in 
Bal” They committed him for ſuſpicion of felony, 
and other cauſes them thereunto moving, wherein 
there might be matter of State, or whatſoever 
elſe can be ſuppoſed, and plainly the cauſe of their 
commitment is not expreſſed ; yet the Court bailed 
him without having regard to theſe unknown cauſes 
that moved the Lords of the Council. But it has 
indeed ſome difference from either of thoſe other two 
that precede, and from the other nine alſo that 
tollow ; for it is agreed, that if a cauſe be expreſſed 
in the return, inſomuch that the Court can know 
why he is committed, that then he may be bailed, 
but not if they know not the cauſe, Now if a man is 
committed for a cauſe expreſſed, & pro aliis cauſis 
Dominos de Concilio moventibus ; certainly the Court 
can no more know in fuch a caſe what the cauſe is 
than any other. 

The fourth of theſe is in the time of Queen Mary, 
it is Paſch. 2 & 3 P. & Mar. Rot. 5$. Overton's 
caſe: Richard Overton was returned upon an Habeas 
Corpus, directed to the Sheriffs of London, to have 
been committed and detained per mandatum prænobi- 
lium Dominorum honorabilis Concilii Dominorum Regis 
& Reginz, qui committitur Marr, & immediate 
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traditur in Bal', In anſwer to this precedent, or 
by way of objection to the force of it, it hath been 
ſaid, that this Overton at this time ſtood indifted 
of High Treaſon. It is true, he was fo indicted, 
but that appears in another Roll, that hath no 
reference to the Return, as the Return hath no refe- 
rence to that Roll; yet they that object this againſt 
the force of this precedent, ſay, that becauſe he was 
indicted of Treaſon, therefore though he was com- 
mitted by the command of the Lords of the Coun- 
ci], without cauſe ſhewed, yet he was bailable for 
the Treaſon, and upon that was here bailed : than 
which objection nothing is more contrary, either 
to law or common reaſon, It is moſt contrary 
to Law, for that clearly every Return is to be ad- 
Judged by the Court out of the body of itſelf, and 
not by any other collateral or foreign Record 
whatſoever, Therefore the matter of the indi&- 
ment here, cannot in Law be cauſe of bailing of 
the priſoner 3 and ſo it is adverſe to all common 
reaſon, that if the objection be admitted, it muſt 
of neceſſity follow, that whoſoever ſhall be com- 
mitted by the King, or Privy-Council, without 
cauſe ſhewed, and be not indicted of Treaſon, or 
ſome other Offence, may not be inlarged, by 
reaſon of ſuppoſition of matter of State. But that 
whoſoever is ſo committed, and withal ſtands fo 
indicted, though in another Record, may be en- 
larged, whatſoever the matter of State be for which 
he was committed. The abſurdity of which aſſer- 
tion needs not a word for further confutation, as 
if any of the Gentlemen in the laſt judgment, 
ought to have been the ſooner delivered, if he had 
been alſo indicted of Treaſon ; if ſo, Traytors and 
Felons have the higheſt privilege in perſonal li- 
berty, and that above all other Subjects of the 
Kingdom. | 

The fifth of this kind, is of Queen Mary's time 
alſo, it is Paſch. 4& 5 P. & Mar. Rot. 45. the 
caſe of Edward Næt port: he was brought into the 
King's-Bench by Habeas Corpus out of the Tower 
of London, Cum cauſa, viz. quod commiſſus fuit per 
mandatum concilii Domine Reginæ qui committitur 
Marr. & immediate traditur in Ballium. | 

To this the like anſwer hath been made, as to 
that other caſe of Overton's next before cited; they 
ſay that in another Roll of another Term of the 
ſame year, it appears he was in queſtion for ſuſpi- 
cion of coining, and it is true he was ſo ; but the 
return, and his commitment mention'd in it, have no 
reference to any ſuch offence, nor hath the bailment 
of him relation to any thing, but to the abſolute 
commitment by the Privy-Council : So that the 
anſwer to the like objection made againſt Overton's 
caſe, ſatisfies this alſo, 

The ſixth of theſe, is of Queen Elizabeth's time, 
Mich. 9 El. Rot. 35. the caſe of Tho. Laurence; 
this Laurence came in by Habeas Corpus, returned 
by the Sheriffs of London, to be detained in priſon 
per mandat. Concilii Domine Reginæ, qui commiltitur 
Marr. & ſuper hoc traditur in Ballium. 

An objection hath been invented againſt this alſo ; 
it hath been ſaid that this man was pardoned, and 
indeed it appears ſo in the margin of the Roll, 
where the word pardonatur is entred : but clearly 
his enlargement by bail was upon the body of the 
Return only, unto which, that note of pardon in 
the margin of the Roll hath no relation at all; and 
can any man think, that a man pardoned (for 
what * ſoever it be) might not as well be 
committed for ſome Arc anum, or matter of State, 
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as one that is not pardoned, or out of his innocency 
wants no pardon ? | 

The ſeventh of theſe is in the ſame year, and of 
Eaiter-Term following ; it is P. 9. Kol. 68. Rog. 
Conſtable's caſe : he was brought by Habeas Corpus 
out of the Tower, and in the return it appeareth 
he was committed there, per mandatim privali 
Concilii Doming Regina qui committitur Marr. & 


Foſtea iſto eodem te / traditur in Ball'. The like 


objection hath been made to this, as that before of 
Laurence. but the ſelf-ſame anſwer clearly iatisfies 
for them both. ta 

The eighth is of the fame Queen's time in Pa.. 
20 El. Rot. 72. Jobn Browning's caſe. This Browning 
came by Habeas Corpus out of the Tower, whither 
he had been committed, and was returned to have 
been committed, per frevat. Concil. Domina Reginæ, 
qui committitur Marr. & poſtea ito erdem termino tra- 
ditur in Ball. To this it hath been ſaid, that it was 


done at the Chiet-Juſtice //ray's Chamber, and not 


in the Court: and thus the authority of the prece- 
dent hath been leſſen'd or ſlighted. If it had been 
done at his Chamber, it would have proved at leaſt 
this much, that Sir Chriſtopher Wray, then Chief 
Juſtice of the King's-Bench, being a grave, learned 
and upright Judge, knowing the Law to be fo, did 
bail this Browning, and enlarge him, and even fo 


far the precedent were of value enough; but it is 


plain, that though the Habeas Corpus were return— 
able, as indeed it appears in the Record itſelf, at 
his Chamber in Serjeanti- Inn, yet he only committed 
him to the King's-Bench preſently, and referred the 
conſideration of inlarging him to the Court, who 
ifterward did it: For the Record ſays, Et poſtea 


| iſto eodem termina traditur in Ball. which cannot be 


of an enlargement at the Chief- Juſtice's Chamber. 
The ninth of this firſt kind is Hill. 40 El. Rot, 62. 
Edvard Harecour!'s caſe 3 he was impriſoned in the 


Gatehouſe, and that per Dominos de privato Concilio 


Dominos Reging@ pro cerlis cauſis eus moventibus et ei 
iznotis : and upon his Habeas Corpus was returned 
to be therefore only detained, Qui commitlitur 
Marr. & poſtea iſto eodem terming traditur in Ball. 
To this never any colour of anſwer hath been yet 


- offered. 


The tenth is Caleſhie's caſe in the vacation after 
Hill. Term 43. El. Rot. Robert Caleſbie was com- 
mitted to the Fleet per warrantum diverſor, præno- 
bilium viror. de privats cencilio Domine Reginæ; he 
was brought before Juſtice Fenner, one of the then 
Juſtices of the King's-Bench by Habeas Corpus at 
WWincbeſter-bouſe Southwark, Et commiſſ. fuit Marr, 
per prafat. Edwardum Fenner, & ſtatim traditur 
in Ball. | 

The eleventh is Rich. Beckwith's caſe, which was 
in Hill. wwelfth of King James, Rol. 153. He 
was returned upon his Habeas Corpus to have been 
committed to the Gatehouſe by divers Lords of the 
Privy-Council ; Qui committitur Marr. et poſtea iſto 
eollem termino traditur in ball. 

To this it hath been ſaid by ſome, that Beckwith 
was bailed upon a letter, written by the Lords of 
the Council to that purpoſe to the Judges; but it 
appears not that there was ever any letter written 
to them to that purpoſe : which though it had been, 
would have proved nothing againſt the authority 
of the Record ; for it was never heard of, that 
Judges were to be directed in point of Law by 
letters from the Lords of the Council, although it 
cannot be doubted, but that by ſuch letters, ſome- 
times they have been moved to bail men, that 
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would or did not aſk their enlargement without ſuch 

letters, as in ſome examples I ſhall ſhew your 

g oak among the precedeats of the ſecond 
ind, | 

The twelfth and laſt of theſe, is that of Sir 
The, Monſon's caſe; it is Mich. 14 Fac. Rot. 147. 
He was committed to the Tower per warrantum 
2 diverſis Dominis de rivato Concil io Domini Regis 
locum tenenti directum; and he was returned by the 
Lieutenant to be therefore detained in priſon, 
qui commiltitur Marr, & ſuper traditur hoc in Ball, 

To this it hath been anſwered, that every body 
knows by common fame, that this Gentleman was 
committed for ſuſpicion of the death of Sir Thy, 
Overbury, and that he was therefore bailable ; a 
moſt ſtrange interpretation, as if the body of the 
Return, and the Warrant of the Privy-Council, 
ſhould be underſtood, and adjudged out of fame 
only. Was there not as much a fame, why the 
Gentlemen, that were remanded in the laſt judg- 
ment, were committed, and might not the ſelf-ſame 
reaſon have ſerved to enlarge them, their offence 
(if any were) being I think much leſs than that for 
which this Gentleman was ſuſpected ? 

And thus I have faithfully opened the number 
of twelve precedents, moſt expreſs in the very point 
in queſtion, and cleared the objections that have 
been made againſt them. | 

And of ſuch precedents of Record as are of the 
firſt kind, which prove plainly the practice of for- 
mer ages, and judgement of the Court of King's- 
Bench, in the very point, on the behalf of the Sub- 
ject, my Lords, hitherto, 

I come next to thoſe of the ſecond kind, or ſuch 
as are pretended, that perſons ſo committed are not 
to be enlarged by the Judges upon the Habeas Cor- 
Fus brought, but to remain in priſon ſtill at the com- 
mand of the King or Privy-Council. | 

Theſe are of two natures ; the firſt of theſe are, 
where ſome aſſent of the King or the Privy- Council 


appears upon the enlargement of a priſoner ſo 


committed; as if, that becauſe ſuch aſſent appears, 
the enlargement could not have been without ſuch 
aſſent. | | 

The ſecond of this kind, are thoſe which have 
been urged as expreſs teſtimonies of the Judges 
denying bail; and in ſuch caſes, I ſhall open theſe 
alſo to your Lordſhips: which being done, it will 
molt clearly appear, that there is nothing at all in 
any of theſe, that makes any thing at all againſt 
the reſolution of the Houſe of Commons, touching 
this point ; nay, it is ſo far from their making 
any thing againſt it, that ſome of them add good 
weight alſo to the proof of that reſolution. 

For thoſe of the firit nature of this ſecond kind 
of precedents, they begun in the time of H. VII. 
Tho, Brugge, and divers others were impriſoned in 
the King's-Bench ad mandatum Dom, Regis, they 
never fought remedy by Habeas Corpus, or other- 
wile, for ought appears: But the Roll ſays, that 
Dominus Rex relaxavit maudatum, and ſo they were 
bailed, But can any man think, that this is an 
Argument either in Law or common reaſon, that 


therefore they could not have been bailed without 


ſuch aſſent? It is common in caſes of common per- 
lons, that one being in priſon for ſurety of the peace 
or the like, at the ſuit of another, is- bailed 
upon the releaſe of the party plaintiff ; can it follow, 
that therefore he could not have been bailed with- 
out ſuch releaſe ? nothing is more plain than the 
contrary. It werethe ſame thing to ſay, that if it 
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appear, that if a plaintiff be non- ſuit, therefore un- 
lets he had been non-ſuit, he could not have been 
barr'd in the ſuit. The caſe laſt cited is Mich. 
7 H. VII. rot. 6. = 

The very like is in the ſame year, Hill. 7 H. VII, 
Rot. 13. The caſe of Will. Bartholomew, Will. Chaſe, 
and divers others, and the ſelf-ſame anfwer, that is 
given to the other, clears this. 

So in the ſame year, Paſch. 7 H. VII. Rot. 18. 
Jobn Beomond's caſe is the fame in ſubſtance with 
thoſe other two, and the ſelf-ſame anſwer alſo ſa- 
tisfies, t hat clears them. | | 

The next caſe is, Mich. 12 H. VII. Rot. 8. Tho. 
Yew's caſe 3 he was committed ad ſec. pacis, for the 
ſecurity of the peace, at the ſuit of one. Freeman, 
and beſides, ad mandatum Dom, Regis. And firſt, 
Freeman relaxavit fec. pacis, and then Sir James 
Hobbart, the then King's Attorney-General relax- 
avit mandatum Dom. Regis; and hereupon he is 
bailed, The releaſe of the King's Attorney, no more 
proves that he could not have been enlarged, with- 
out ſuch releaſe or aſſent, than that he could not 
have been bailed, without releaſe of furety of the 
peace by Freeman. | | | 

The very like is in Hill. 9 H. VII. Rot. 14. The 
caſe of Humpbry Broch, which proves no more here 
than the reſt of this kind already cited. | 

Then for this point alſo, Broome”s caſe of Queen 
Elizabeth's time, is Trin. 39 El. Rot. 128. Lau- 
rence Broome was committed to the Gatehouſe per 
mandatum Dom. Concilii Domine Reginæ, and being 
returned ſo upon the Habeas Cerpus, is firſt com- 
mitted to the Marſhalſea as the courſe is, and then 
bailed by the Court ; which indeed is an expreſs 
precedent, that might perhaps well have been added 
to the number of the firſt twelve: which ſo plainly 
ſhews the practice of enlarging priſoners in this caſe, 
by judgment of the Court upon the Habeas Corpus. 
But it is true, that in the Scrolls of that year, 
where the bails are entred, but not in the Record 
of the Habeas Corpus, there was a note, that this 
Broome was bailed per mandatum privati Concilii ; but 
plainly this is not any kind of Argument, that 
therefore in Law he might not have been other- 
wiſe bailed. 

The felf-ſame is to be ſaid of another of this kind, 
in Mich. 40 El. Rot. 37. Wenden's caſe. Tho. Wen- 
den was committed to the Gatchouſe by the Queen 
and the Lords of the Council pro certis caufis gene- 
rally; he is brought by Habeas Corpus into the 
King*s-Bench, and bailed by the Court. But it is 
ſaid, that in the Scrolls of that year, it appers 
that his enlargement was per conſenſum Dom. privati 
Concilu ; and it is true that the Queen's Attorne 
did tell the Court, that the Lords of the Council 
did aſſent to it. Follows it therefore, that it could 
not have been without ſuch aſſent? 

Next is Hill. 43 El. Rot. 89. When divers Gen- 
tlemen of ſpecial quality were impriſoned by the 


command of the Privy- Council; the Queen being 


graciouſly pleaſed to enlarge them, ſends a com- 
mandment to the Judges of the King's-Bench, that 


they ſhould take ſuch a courſe, for delivering them 


upon bail as they ſhould think fit: and they did fo, 
and enlarged them upon Writs of Habeas Corpus. 
Follows it therefore, that this might not have been 
done by Law, if the parties themſelves had de- 
fired it? 

So in Trin. 1 Fac. rot. 30. Sir John Brocket being 
committed to the Gatehouſe, is returned to ſtand 
commuted per mandatum privati Concilii, and he is 

MY 


inlarged virtute warranii a Concilio predife. | But 
the ſame anſwer that ſatisfies for the reſt before ci- 
ted, ſerves for this alſo. . 

The laſt of theſe, is Reynar's caſe, in Mich. 12 
Fac. rot. 119. He was committed to the Gatehouſe, 
by the Lords of the Council, and being brought in- 
to the King's- Bench by Habeas Corpus, is inlarged 
upon bail; but this they ſay was upon a letter writ- 
ten from one of the Lords of the Council to the 
Judges. It is true, that ſuch a letter was written, 
but the anſwer to the formet precedents of this na- 
ture, are ſufficient to clear this alſo. | 

And in all theſe obſerve, | fre 

7, That it appears not, that the patty ever de- 
ſired to be inlarged by the Court, or was denied it. 

2. Letters either from the King or Council can- 
not alter the law in any caſe: fo that hitherto, no- 
thing hath been brought on the contrary part, that 
hath any force or colour of reaſon in it. 53 

We come now, my Lords, to thoſe precedents 
of the other nature cited againſt the liberty of the 
ſubject: that is, ſuch as have been uſed to miſlike 
that perſons ſo committed may not be inlarged by 
the Court. 0 

They are in number eight, but there is not one 
of them that proves any ſuch thing, as your Lord- 
ſhips will plainly ſee upon opening them. 

he firſt four of them are exactly in the ſame 
words, ſaving that the names of the perſons and the 
priſons differ; -I ſhall therefore recite them all one 
after another, *and then clear them together, 

The firſt is Richard Everard's caſe, Hill, 7. 
Hen. VII. rot. 18. He and others were committed 
to the Marſpalſea of the houſhold, per mandatum 
domini Regis, and ſo returned upon a Habeas Corpus 
into the King*s-Bench 3 whereupon the entry is only 
Qui commitlitur Marr. Sc. 8 

The ſecond is Hill, 8 Hen. VII. Richard Cher- 
ry*s caſe; he was committed to tie Mayor of Wind- 
for, per mandatum domini Regis, and fo returned up- 
on a Habeas Corpus; and the entry is only, Qui com- 
mittilur Marr. Ec. 1971 | 

The third is Hill. 9 Hen. VII. rot. 14. Cbriſto- 
pher Burton's caſe, who was committed to the Mar- 
/halſea of the houſhold, per mandatum domini Regis, 
and ſo returned upon his Habeas Corpus ; and the en- 
try is likewiſe, Qui committitur Marr. Se. 

The fourth is George Ur/wick's caſe, Paſ. 1 
Hen. VII. rot. 19. he was committed to the Sheriffs 
of London, per mandatum domini Regis, and return- 
ed ſo upon his Habeas Corpus, Qui commiliitur 
Marr. &c. | 

Theſe four have been uſed principally, as expreſs 
precedents, to prove that a priſoner ſo committed 
cannot be inlarged ; and perhaps at the firſt ſight, 
to men that know not, and obſerve not the courſe 
and entries of the Court of King's-Bencb, they may 
be apprehended to prove as much: but in truth 
they rather prove the contrary, at leaſt there is no 
colour in them of any ſuch matter as they have been 
uſed for. To which purpoſe I beſeech your Lord- 
ſhips to call to your memories, that which I firſt 
obſerved to you touching the courſe of that Court. 
Where a priſoner is brought in by Habeas Corpus, 
he is (if he be not to be remanded) firſt committed 
to the Marſhal of the Court, and then bailed as his 
caſe requires. This is ſo certain, as it can never be 
otherwiſe. Now theſe men being thus committed 
by the expreſs command of the King, are firſt, you 
ſee, taken from the priſons whither they were firſt 
committed; wherein you may obſerve, my RR. 

that 
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that it a general ſuſpicion of matter of State were of 
force in ſuch a caſe, it might be as needful in point 
of State, to have the priſoner remain in the priſon, 
where the King by ſuch an abſolute command com- 
mitted him, as to have him at all committed. 
When they have taken them from the priſons where 
before they were. they commit them to the Mar 

ſhal of their own Court, which is but the firſt ſtep 
to bailing them. Now it appears not indeed that 
they were bailed, for then Traditur in Ball. had 
followed, - but nothing at all appears that they were 
denied it; perhaps they never asked it, perhaps they 
could not find ſuch as were ſufficient to bail them, 
And in truth, whenſoever any man is but removed 
from any priſon in Eugland (though it be for debt 
or treſpaſs only) into that Court, the entry 1s but 
in the ſelf-ſame ſyllables as in theſe four caſes. 

And in truth if theſe proceedings did prove, that 
any of the priſoners named in them were not bail- 
able, or had been thought by the Court not to have 
been bailable ; it will neceflarily follow, that no 
man living that is ordinarily removed from any pri- 
ſon into the King's-Bench; or that is there upon any 
ordinary action of debt, or action of treſpaſs, could 


| be bailed, for every man that is brought thither, and 


not remanded, and every man that 1s arreſted bur 
for a debt or treſpaſs, and was returned into that 


Court, is likewiſe committed to the Marſha] of that 
Court, and by the ſelt-ſame entry, and not otherwile ; 


yet theſe four have been much ſtood on, and have 


ſtrangely miſled the judgment of ſonte that did not, 


or would not ſeem to underſtand the courſe of that 
Court. E 

The fifth of this nature is, Edward Page's caſe; 
it is Tr, 7 Hen. VIII. This might have been well 
reckoned with the former four, had not the miſ- 
entry of the Clerk only made it vary from them. 
Edward Page was committed to the Marſpalſea of the 
houſhold, and that per mandatum domini Regis, and 
returned to be therefore detained, and the entry is 


Qui commiltitur Marr. Hoſpitii Dom. Regis. This 


word Marr. is written in the margin of the roll; 
this hath been uſed to prove, that theJudges remand- 
ed this priſoner ; if they had done ſo, the remand- 
ing had been only while they adviſed, and not any 


ſuch award which is given when they adjudge him 


not bailable. But in truth the word Commiltitur 
ſhews, that there was not any remanding of him, 
nor doth that Court ever commit any man to the 
Mar/halſea of the houſhold : and beſides, the word 
Marr. for Mareſcallo in the margin, ſhews plainly 
that he was committed to the Marſhal of the King*s- 
Bench, and not remanded to the Marſbalſea of the 


houſhold; for ſuch entry of that word in the margin, 


is perpetually in caſes of that nature, when they 
commit a man to their own priſon, and ſo give him 
the firſt ſtep to bailment, which he may have if he 
ask it, and can find bail. And doubtleſs theſe words 
of Hoſpitii pred, were added by the error of the 
Clerk for want of diſtinction in his underſtanding 
from the Marr. of the King's-Bench, to the Marſhal 
of the houſhold. | | 
The ſixth of theſe is Thomas Cæſar's caſe ; it is 
8 Fac. rot. 99. This Cæſar was committed to the 
Marſpalſea of the houſhold, per mandatum domini 
Regis, and returned to be therefore detained, and 
indeed a remittitur is in the roll, but not a remillitur 
quouſqur, but only that kind of remitlilur which is 


only uſed while the Court adviſes. And in truth 
this is ſo far from proving any thing againſt the re- 


ſolution of the Houſe of Commons, that it appears 


. 
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that the opinion of the reverend Judges of that 
time was, that the return was inſufficient, and that 
if it were not amended, the priſoner ſhould be diſ- 
charged. For in the Book of rules in the Court of 
Mich. Term (when Ce/ar's caſe was in queſtion) 
they expreſsly ordered, that if the Steward's Mar- 
ſhal did not amend their return, the priſoner ſhould 
be abſolutely diſcharged : the words of the rule are, 
Mſi Seneſchallus & Mareſcal. Hoſpitii domini Regis 
ſufficienter returnaverint breve de Habeas Corpus 
Thomæ Ceſar dier. mercur. prox. poſt quindenam 


ſcilicet Martin. def. exonerabitur. And this is alſo 


the force of that precedent, but yet there 'hath been 
an interpretation upon this rule. It hath been ſaid 
that the Judges gave this rule, becauſe the truth 
was, that the return was falſe, and that it was well 
known, that the priſoner was not committed by the 
immediate command of the King, but by the com. 
mand of the Lord-Chamberlain, and thence (as it 
was ſaid) they made this rule: but this kind of in- 
ter pretation is the firſt that ever was ſuppoſed, that 
Judges ſhould take notice of the truth or falſ- 
hood of the return, otherwiſe than the body of the 


return could inform them. And the rule itſelf ſpeaks 


plainly of the ſufficiency only, and not 
truth — falſhood of it. get en Ba 0 
The ſeventh of theſe, is the caſe of James De/- 
maiſtres, Edward Emerſon, and ſome others that 
were Brewers, and were committed to the Marſhal- 
ſea of the houſhold, per mandatum domini Regis, and 
ſo returned upon Habeas Corpus: and it is true, that 
the roll ſhews that they were remanded, but the re- 
manding was only upon adviſement. And indeed the 
grave and upright Judges of that time were ſo care- 
ful, leſt upon the entry of the remanding, any ſuch 
miſtake might be, as might perhaps miſlead poſte- 
rity in ſo great a point, that they would expreſsly 
have this word (immediate) added to the Remittitur, 
that ſo all men that ſhould meet with the roll might 
ſee, that it was done for the preſent only, and not 
upon any debate of the queſtion. And beſides, 
that there is no quouſque to it, which is uſually add- 
ed; when the higheſt award upon debate or reſolu- 
tion of this kind 1s given by them. 
The eighth of theſe is, the caſe of Sallonſtall; it 
is Hill. 12 Fac. Sir Samuel Saltonſtall was commit- 
ted to the Fleet, per mandatum domini Regis; and 
beſides, by the Court of Chancery, for diſobeying an 
order of that Court, and is returned upon his Habeas 
Corpus, to be therefore detained, And it is true 
that a Remiltitur is entered in the roll, but it is on- 
ly a remittilur priſonæ predi”, without quouſque (e- 
cundum legem deliberatus fc; is: and in truth it ap- 
pears on the Record, that the Court gave the War- 
den of the Flze?, three ſeveral days at ſeveral times, 
to amend his return, and in the interim remittitur 
Priſone pred*, Certainly if the Court had thought 
that the return had been good, they would not have 
given ſo many ſeveral days to have amended it; for 


il that mandalum domini Regis had been ſufficient in 


the caſe, why need it to have been amended ? 

The ninth and laſt of theſe is, Tr. 13 Fac. Rot. 
71. the caſe of the ſame Sir Samuel Salton/tall : he 
is returned by the Warden of the He,, as in the 
caſe before, and generally, vemitliiur is in the roll, 
which proves nothing at all, that therefore the 
Court thought he might not by law be inlarged; 
and beſides, in both caſes he ſtood committed alſo 
for diſobeying an order in the Chancery. 

Theſe are all that have been pretended to the con- 


trary in this great point, and upon the view of 
them 
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them thus opened to your Lordſhips, it is plain, 
chat there is not one, not ſo much as one at all; 
chat proveth any ſuch thing, as that perſons com- 
mitted by the command of the King, or the Lords 
of the Council without cauſe ſhewed, might not be 
enlarged ; but indeed the moſt of them expreſsly 
prove rather the contrary. | 

Now, my Lords, having thus gone through the 
precedents of Record, that concern the point of ei- 
ther ſide, before I come to the other kind of prece- 
dents, which are the ſolemn reſolutions of Judges 
in former times; I ſhall (as I am commanded alſo 
by the Houſe of Commons) repreſent unto your 
Lordſhips ſomewhat elle they have thought very 
conſiderable z with which they met, whilſt they 
were in a moſt careful enquiry of whatſoever con- 
cerned them in this great queſtion. ; 
It is, my Lords, a draught of an entry of a judg- 
ment in that great caſe lately adjudged in the Courr 
of King's - Bench, when divers Gentlemen impriſoned 


per ſpeciale mandatum domini Regis, were by the a- 


ward and order of the Court, after ſolemn debate, 
ſent back to priſon, becauſe it was expreſsly ſaid, 
they could not in Juſtice deliver them, though they 
prayed to be bailed, Thecaſe is famous, and well 
known to your Lordſhips, therefore I need not 
further to mention it: as yet indeed there is no judg- 
ment entered upon the roll, but there is room e- 
nough for any kind of judgment to be entered. 
But, my Lords, there is a form of a judgment, a 
moſt unuſual one; ſuch a one as never was in any 
ſuch caſe before (for indeed there was never before 
any caſe ſo adjudged) and thus drawn on by a 
chief Clerk of that Court (by direction of Mr. At- 
torney-General) as the Houſe was informed by the 
Clerk, in which the reaſon of the judgment, and 
remanding of thoſe Gentlemen, is expreſſed in ſuch 
ſort, as if it ſhould be declared upon Record for 
ever, that the laws were, that no man could ever be 
inlarged from impriſonment that ſtood committed 
by ſuch an abſolute command. 5 | 
The draught is only in Sir John Heveningham's 
caſe, being one of the Gentlemen that was remand- 
ed, and it was made for a form for all the reſt. The 
words of it are after the uſual entry of a Curia advi- 
ſare vult for a time; That viſis retur. prædict. nec non 
diverſis antiquis recordis in Curia hic remanent.conſimi- 
les caſus continentibus, maturag; deliberatione, inde pri- 
us habita, eo quod nulla ſpecialts cauſa captionis ſive de- 
tentionis pred. Fohannis exprimitur, ſed generaliter quod 
detentus eſt in priſona pred”. per ſpeciale mandatum 
domini Regis, ideo præd'. Fobannes remittitur prefat. 
cuſtodi Marr. Hoſpitii pred. ſalvo cuſtodiend. quouſq; 
Sc. that is quou/que ſecundum legem deliberatus 
ſuerit. And if that Court, that is the higheſt for or- 


dinary Juſtice, cannot deliver him /ecundum legem ; 


what law 1s there, I beſeech you, my Lords, that 


can be ſought for in any other inferior Court to de- 
liver him. Now, my Lords, becauſe this draught, 
if it were entered in the roll, (as it was prepared for 
no other purpoſe) would be as great a declaration, 
contrary to the many Acts of Parliament already 
cited, contrary to all precedents of former times, 
and to all reaſon of law; to the utter ſubverſion of 
the higheſt _ and right belonging to every 
Freeman of this Kingdom, and for that eſpecially 


alſo it ſuppoſes that divers ancient records had been 
ons 2 by the Court in like caſes, by which 
ol, VII. | 
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records their judgments were directed; whereas in 
truth, there is not any one record at all extant that 
with any colour (not ſo much indeed as with any 
colour) warrants the judgment: therefore the Houſe 
of Commons thought fit alſo, that I ſhould with 
the reſt that hath been ſaid ſhew this draught alſo to 
your Lordſhips. 

I come now to the other kind of precedents, that 
is, ſolemn reſolutions of Judges, which being not of 
record, remain only in authentick copies: but of 
this kind there is but one in this caſe, that is the re- 
ſolution of all the Judges in the time of Queen Eli- 
zabeth, It was in the 34th of her reign, when divers 
perſons had been committed by ablolute command; 
and delivered by the Juſtices of the one Bench or the 
other; whereupon It was deſired, that the Judges 
would declare in what cafes perſons committed b 
ſuch command were to be ialarged, which hath been 
variouſly cited, and variouſly apptehended. 
| The Houſe of Commons therefore deſiring with 
all care, to inform themſelves as fully of the truth 
of it, as poſſibly they might, got into their hands 
from a member of their Houſe, a Book of ſelected 
caſes ; collected by a reverend and learned Chief. 
Juſtice of the Common-Pleas, that was one of 
them that gave the reſolution, which is entred at 
large in that Book : I mean the Lord Chief-Juſtice 
Anderſon, it is written in the Book with his own 
hand, as the reſt of the Book is, and howſoever it 
hath been cited, and was cited. in that great judg-. 
ment upon the Habeas Corpus in the King's-Bench, 
as if it had been, that upon ſuch commitments the 
Judges might not bail the priſoners ;, yet it is moſt 
plain that in the reſolution itſelf, no ſuch thing is. 
contained, but rather expreſſed the contrary, halt 
better repreſent it to your Lordſhips by reading it, 
than by opening it. 1 


Then it was read here. [See ante 1 47, 1 48.] 


If this reſolution doth reſolve any thing, it doth 
indeed upon theenquiry reſolve fully the contrary to 
that which hath been pretended, and enough for the 
maintenance of the ancient and fundamental point of 
liberty of the perſon, to be regained by Habeas Cor- 
pus when any is impriſoned. And I the rather 
thought it fit now to read it to your Lordſhips, that 
it might be at large heard ; becauſe in the great judg- 
ment in the King Bench, though it was cited at the 
bar, as againſt this point of perſonal liberty, as alſo 
at the Bench, yet though every thing elſe of record 
that was uſed, were at large read openly, this was 
not read either at Bar or Bench: for indeed if it 
had, every hearer would eaſily have known the 
force of it, to have been indeed contrary to the 
judgment. 

My Lords, having thus gone through the charge 
committed to me by the Houſe of Commons, and 
having thus mentioned to your Lordſhips, and o- 
pened the many precedents of records, and that 
draught of the judgment in this like caſe, as alſo 
this reſolution; I ſhall now (as I had leave and di- 
rection given me, leſt your Lordſhips ſhould be put 
to much trouble, and expence of time in finding or 
getting Copies at large of thoſe things which I have 
cited) offer alſo to your Lordſhips authentick Co- 
pies of them all, and ſo leave them, and whatſoever 
elſe J have ſaid, to your Lordfhips further conſi- 
G 
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The true Copy of the Precedents of Record. 


Inter Record. Dom. Regis Caroli in Theſauro 
Recepr. Scaccarii ſui ſub cuſtodia Dom. Theſaurar. 
& Camerar. ibidem remanen. viz. Placita co- 
ram Domino Rege apud Weſtmonaſt. de Ter' 
Paſche anno Regis Edwardi III. poſt conqueſt. 
Angliæ 18. inter alia ſic continetur ut ſequitur. 


Not. 33. Adbuc de termino Paſch. 


Ominus Rex mandavit dilecto & fideli ſuo 
Roberto de Dalton Conſtabular* Turris ſuæ 


| London vel ejus locum tenent' bre. ſuum in hæc 


verba: Ed wardus Dei gratia Rex Angliz, Franciæ, 
& Dominus Hiberniæ dilecto et fideli ſuo Roberto 
de Dalton Conſtabular' Turris ſuæ London vel 
ejus locum tenent, ſalutem. Mandamus quod Jo- 
hannem Bildeſton capellan* quem vic. noſtr. 
London ad mandatum noſtrum apud pred. Turrim 
vobis liberavit ab eiſdem recipiatis & in priſona 
noſtra Turris London pred. ſalvo cuſtodir' fac' 


quouſque aliud ſuper hoc duxerimus demandand. teſte 


meipſo apud Turrim noſtram London 30 die Martii 
Anno regni noſtri Angliæ 16. Regni vero noſtri 
Franciæ 30. Et modo ſcilt. in Craſt. Aſcen. Dom. 
anno Regis nunc 8. coram Domino Rege apud 
Weftminſf venit Johannes de Wynwick locum 
renens pred. Conſtabular. & adduxit coram Juſticiar? 
hic in Cur. pred. Johannem de Bildeſton quem 


ille a prefat. Vicecomit. virtute brevis pred, recepit. 


&c. Et dicit quod ipſe a Domino Rege habuit man- 
dat. ducend. & liberand. corpus ipſius Johannis 
de Bildeſton prefat. Juſticiar. hic, &c. Et queſitum 
eſt de pred. Johanne de Wynwick ſi quam aliam 
detentionis prefat. Johannis de Bildeſton habeat 
Cauſam, Qui dicit quod non niſi bre. pred. tantum. 
Et quia videtur cur. bre. pred. ſufficien. non eſſe 
predict. Johannis de Bildeſton priſon. Marr' Re- 
gis hic retinen. &c. Idem Johannes dimittitur 
per manus Willielm. de Wakefield rectoris Eccle. 
de Willingham, Jobannis de Wynwick in Com. 
Kanc. Johannis de Norton in Com. Norff. Nicolai 
de Blandefford in Com. Middl. & Rogeri de Brom- 


ley in Com. Stafford, qui eum manuceperunt 
habend. eum coram Domino Rege in Octabis 


Sancti Trin. ubicunque &c. viz. Corpus pro cor- 
ore, &c. Ad quas Octabis Sanct. ＋ 

mino Rege apud Weſtm. ven. pred. per manus 

pred. Et ſuper hoc mandavit Juſticiar. ſuis hic 


quoddam bre. ſuum Clauſ. in hæc verba, Edwardus 
Dei gratia Rex Angliæ, & Franciæ, & Dominus 
Hiberniæ, dilectis & fidel. ſuis Willielmo Scot, & 


ſociis ſuis juſticiar? ad placita coram nobis tenend. 
aſſignat. ſaltem cum nuper mandaverimus dilecto 
& fideli noſtro Roberto de Dalton Conſtabular' 
Turris noſtræ London vel ejus locum tenen. quod 
Johannem de Bildeſton Capellanum capt. & detent. 


in priſona Turris pred. per preceptum noſtrum pro 


ſuſpicione contrafactionis magni Sigilli noſtri cum 


Attachiat. & aliis cauſis caption. & detentionem 
. tangent. ſalvo & ſecur* duci fa& coram nobis 
in Craſt. Aſcen. Dom. ubicunque tunc fuiſſemus in 


Anglia priſonæ Mareſcall. noſtr. coram nobis li- 
berand. in eadem quouſque per quendam informa- 


torem eſſemus plenius informat. cuſtod. & tuta 


inde informatione pred. ulterius pred. ſuper hoc 


fieri fecerimus quod fore viderimus faciend. ſecun- 


dum legem, & conſuetudinem Regni noſtri An- 
liz, nos in caſu quod dictus Informator non ven, 


rin. coram 
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coram nobis ad infor mand. nos plenius ſuper premiſſ E 
volentes eidem Johannem ea de cauſa Juſticiar? de. 
ferre in hac parte vobis mandamus quod fi preg. 


Informator in Quinden. Sanct. Trin. prox. futur 
vel circa non venit ſuper hoc plenius informat 


tunc advent. ejuſdem informator is minime expecta t. 


eidem Johanni ſuper hoc fieri fac. Juſtic. comple. 
ment. prout fore videritis faciend. ſecundum legem 
& conſuetudinem Regni noſtri Angliæ, teſte meipſo 
apud Weſtminſt. 12 Maii Anno Regni noſtjj © 
Angliz 18. Regni vero noſtri Franc* quinto. Quo 
quidem bre. reſpect. fact. eſt proclamatio quod 
ſiquis dictum regem ſuper premiſſ. informare vel 
erga ipſum Johannem proſequi voluerit, quod ye. 
niat. Et ſuper hoc venit pred. W. de Wakefield, 
Nicholas de Wandſworth, Johannes Brynwyn, 
Johannes de Longham, Johannes de Norton, & 
Rogerus de Bromley omnes de Com* Midd' & mar 
pred. Johannem de Bildeſton habend. eum coram 
Domino Rege de die in diem uſque ad prefat' quin- 
den. Sanct. Trin. ubicunque, &c. Ad quem diem 
Anno 18. coram Domino Rege apud Weſtminſt. 
venit pred. Johannes de Bildeſton per manus pred. 
& iterata facta eſt proclam. in forma qua ſuperius, 
&c. et nullus venit ad dictum Regem informan@ 
&c, per quod conceſſ. eſt quod pred. Johannes de 
Bildeſton eat inde fine die falva ſemper actione 
Dom. Regis fi qua, &c. | 


De Ter Santi. lla; Anno 22 E. VIII. & per ont 
Rot. ejuſdem Rotul. 38. 


Johannes Parker per Ricardum Choppin, & 
W. Daunſey Vic' London virtute brevis Dom. 
Regis de Latitat, pro pace verſus ipſum Johannem 
Parker ad ſect. Johannis Bruton eis inde direct. 
& coram Rege duct. cum cauſa, viz. quod idem 
Johannes Parker capt. fuit in civitate pred. pro 
ſecu* pacis pred. & pro ſuſpicione feloniz per ip- 
ſum apud Croweall in Com. Gloceſt. perpetrat. per 
nomen Johannis Parker de Thornbury in Com, 
Gloceſt. Corſer, alias dict. Johan. Charbs de eodem 
Com! Surgeon, ac per mandatum Dom. Regis nun- 
ciat' per Robertum Peck gen* de Cliffords-Inn, 
qui committitur Marr* &c. & poſtea iſte eodem 
termino traditur in Ballium Thomæ Atkins de 
Thornbury pred. Weaver, & Willi. Nole de 
eadem villa & Dom. uſque a die Paſche in unum 
men. Weaver ubicunque &c. Et quod idem Jo- 
hannis Parker citra eundem diem perſonaliter com- 
paruit coram Juſticiar* Dom, Regis ad prox. ge 
neral. Goal deliberation* in Com. Gloceſt, prox. 
renend. ad ſubjiciend. & recipiend. ea omnia, & 
ſingula quæ prefat. Juſticiar* de eo tunc ordinare 
contigerint, &c. viz. Corpus pro corpore &c. 
Ad quem diem pred. Johannis Parker licet ipſi 4. 
placit. ſolemniter exact. ad comparend, non ven. 
ideo caperet eum pler* Trin. ad quem diem ex 
Octab. Trin. poſtea Trin. 24 H. VIII. ex Craft. 
quinden. Paſche. Ad quem diem bre. & vic* retum 
quod ad Huſt. tent. apud London. die lune 275 
poſt feſt. Sancte Scholaſtice Anno Regis H. VIII 
25. Johannes Parker, & W. Nole utl' fuer. prout 
patet per bre. Regis de Ter* Paſche Anno 25. Rs. 


pred. | 


De Ter. Sant. Mich. anno 35 H. VIII. & per conti. 
; ejuſdem Rot. 33. 

Johannem Bincks per Ro. Baker Ar. Seneſcall. 

Cur, Marr, & Radum Hapton Mar' ejuſdem Cur. 


virtute brevis Dom. Regis de Habeas Cope 
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{ubjiciend. & recipiend. &c. eis inde direct. coram 
Domino Rege duct* cum cauſa, viz. quod ante 
dventum brevis pred. Johannes Bincks captus fuit 
per mandatum privati Concilii Dom. Regis pro 
ſuſpicione feloniæ, & pro alis cauſis illos movent. 
& duc' ad Goal. Marr. & ibidem detent. virtute 
Goal' pred. qui committitur Marr. &c. Et imme- 
diate ex gra' cur. ſpecial pred. Johannes Bincks 
de Magna Marlow in Com. Buck. Weaver traditur 
in Ball, Thomæ Bignam de London Gent. & 
Johanni Woodward de Marlow pred. Taylor 
uſque in craſt. Sanct. Martin. ubicunque &c. ut- 
que pleg. corpus pro corpore, &c. Ad quem diem 
comperuit & Robertus Drury Ar & Johannes 
Boſſe gen. Domino Juſticiar* Dom. Regis ad pacem 
in Com. Buck. virtute brevis Dom. Regis eis 
direct. Domino Regi certificaverunt quod nullum 
indictamentum de aliquibus. feloniis & tranſg. ver- 
ſus ipſum Johannem Byncks coram eis ad preſens 
reſident. Et ulterius de fama et geſtu ipſius Jo- 
hannis Byncks per ſacrum proborum & legaizum 
homin. Com. Buck. diligenter inquiri fecerunt, & 
nihil aliud preter bonum de co coram cis eſt com- 
pertum. Ideo concefl. eſt quod pred. Jo. Byncks 
de premiſſis eat inde fine die delibe:atur per procla- 
mationem & jur. prout moris eſt. 


De Ter. Paſ. Anno 2 & 3 Ph. & Mar. Rol. 58. 


Ricardus Overton nuper de London gen. per 
Tho. Leigh, & Jobannem Machell vic“ London 
virtute brevis Dom. Regis & Reginæ de Habeas 
Corpus ad ſtand. rect. &c. eis inde direct. coram 
Willielmo Portman mil' capital. Juſticiar. &c. duct. 
cum cauſa, viz. quod pred. Ricardus Overton 
g. die Octobr. ult. preter commiſſ. fuit priſon de 


' Newgate, & ibidem in eadem priſona ſub cuſtod. 


dict. Vic. detent. ad mandatum pernobilium duo- 
rum honorabilis concil. pred. Regis & Reginæ 
qui committit. Marr, &c, et immediate traditur 
in Ball. Willielmo Overton de London gen. & 
Johanni Tayler de parochia Sanct. Martini apud 
Ludgate London merc. uſque Octab. Trin. viz. 
uterque manucaptor. pred. corpus pro corpore & 
poſtea Tr. 2 El. Reginæ, corpus Overton & 
pleg. ſuos Octabis Michael. ad quem diem ex 
menſ. Paſch. ad quem diem vic. ret. quod ad Huſt, 
ſuum tent. Guildhall Civitatis London die Lune 
poſt feſtum Sanct. Gregor. Epi. pred. W. Overton 
utl' eſt & per bre. Paſ. Anno ſuprad. 


De Ter. Sanf7. Mich. Anno 2 & 3 P. & Mar. Rot. 
16, habet Chart. allocat. Trin. 2 & 3 Phil. & M. 


Ricardus Overton nuper de Lond. gen. capt. 
Octab. Hill. pro quibuſdam altis prodic. unde in- 
dictat. eſt, ad quem diem Paſc. ad quem diem ex 
Cr. Animarum. 


De Termino Paſch 4 & 5 P. & Mar. & per cont. 
ejuſdem Rot. 45. 


Edwardus Newport gen. per Robertum Oxen- 
bridge mil' Conſtabular. Turris pred. virtute bre. 
Dominor. Regis & Reginæ de Habeas Corpus 
ad ſubjiciend, &c. ei inde direct. ad Barr. coram 
Domino Rege & Regina duct. cum cauſa, viz. 
quod ipſe ſibi commiſſ. fuit per mandat. concilii 
Dominæ Reginæ, qui committitur Marr. & imme- 
diate traditur in Ball. prout. &c. Et poſtea ſine 
die per proclamation. virtute brevis de geſtu & 
fama prout, &c. Rot. 17. ejuſdem anni. 
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De Ter. Mich. Anno 4 & 5 P. & Mar. per Com. 
ejuſdem Rotul. 17, 


Memorand. quod 14. die Octobr. Anno 4 & 5 
Phil. & Mar. Edwardus Newport de Hanley in 
Com. Wigorn. ac capt. fuit per Uxbridge in 
Com. pred. pro ſuſpicione contra factionis quarun- 
dem pec. auri vocat French crowns, per ipſum & 
alibi in Com. Wigor. fier. ſuppoſit. & ea de cauſa pet 
mandatum Concil' Dominor. Regis & Reginæ com- 
miſſ. ad Barr. tunc duct. fuit, qui committitur Marr. 
&c. et ſuper hoc idem Edwardus Newport traditur 
in Ball. Thomæ Charge de Latton in Com. Eſſex 


gener' Edwardo Hales de Parochia Sancti Olavi, 


London, gen. Johanni Baker, Clerico Ordinar. Lon- 
don, Johanni Gill de Parochia Sanct. Tho. Apo- 
ſtoli London, Clothworker, & Richardo Parks de 
Brownſgrave in Com. Wigorn, Yeoman, uſque Octa- 
bis Hill. ubicunque &c. viz. quilibt. pleg. proced. 
ſub pœna 100 l. & pred. Edwardus ſub na 2001. 
quas, &c. Ad quem diem comperuit & commit- 
titur Conſtabular. Turris London per mandatum 
Concil, Dom. Regis & Reginæ ibid. ſalvo cuſtodiend. 
quouſque &c. Et poſtea Paſ. 4 & 5 P. & M. traditur 
in Ball. prout. patet per Scrivect. finium iſtius ter, 
& poſtea M. 5 & 6 P. & M. exonerat. per cur. eo 
quod tam per Sacrorum 12. probor. & legalium 
hominum de pred. Com. Midd, coram Dom. 
Rege & Domina Regina hic in cur. mea parte 
jurat. & onerat. quam per Sacrament, 12. probor. 
legal. homin, de pred. Com. Wigor. coram Ed- 
wardo Saunders, & Johanne Whiddon mil. & aliis 
Juſtictar* dictor' Dom. Regis & Reginæ ad pacem 
ac de diverſis feloniis tranſgreſſ. & aliis malefact. 
in eodem com' perpetrat. audiend. & terminand. 
aſſignat. virtute brevis dictor. Dominor. Regis & 
Reginæ eis inde direct. in ea parte jurat. & onerat. 
ad inquirend. de geſtu & fama ipſius Edwardi 
compert. exiſtit quod idem Edwardus eſt de bonis 
geſtu & fama, ideo proclamatio eſt inde facta prout 
moris eſt ſecund. _— & conſuetudinem Reg. 
Angliz, &c. conceff. eſt, quod pred. Edwardus eat 


inde fine die. 
De Ter. Paſ. 9 El. Rot. 35. 


Tho. Lawrence per Chriſtopher* Drap. Majorem 
civitatis London* Ambroſium Nicholas & Ricu- 
Lambert vic. ejuſdem civitatis virtute brevis Dom. 
Reginæ de Habeas Corpus, &c. eis inde direct. 
& coram Domina Regina dict. cum cauſa, viz. 
ques 7. die Novembr. Anno regni Dom. Fl. nunc 

eginæ Angliz 8. pred. Thomas Lawrence indicto 
brevi nominat captus fuit in civitate pred. & in pri- 
ſona Dom. Reginæ ſub cuſtod. pred, coram vic. 
detent. per mandatum Concil* Dom. Reginæ qui 
committitur Marr. &c. & ſuper hoc tradit. in Ball' 
prout patet per Serivect. finium iſtius ter. 


De Ter. Paſch. 9 El. Rot. 68. 
Robertus Conſtable Ar* per Franciſcum Jobfon 


mil' locum tenend. Turris London virtute brevis 


Dom. Reginæ de Habeas Corpus ei inde direct. 
& coram Domina Regina dict. cum cauſa, viz. quod 
idem Robertus Conſtable prefat. Franciſco Jobfon 
commiſſus fuit per mandatum privat. Concil' Dom. 
Reginæ falvo cuſtodiend. qui committitur Marr. 
&c. et poſtea iſto eodem Ter. traditur in Ball. 
prout patet inter Scrivect. finium iſtius Ter. 
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Ter. Paſ. Anno 20 El. & per cont. ejuſdem Rot. 72. 


Johannes Browning per Owen Hopton mil? lo- 
cum tenen? Turris Dominæ Reginæ London vir- 


tute brevis Habeas Corpus ad ſubjiciend. ei inde 


direct, & coram dilz&o & fideli Ch. Wray mil. 
capit. Juſticiar. Dom. Reginæ ad placita coram 
nobis tenend: aſſignat. apud heſpitium ſuum in 


Serjeants- Inn Fleet-ſtreer London” die lunæ, viz. 


12 die Maii duct. cum cauſa viz. quod pred. 
Johannes Browning commiſſus fuit eidem locum 
tenend. per mandatum privati concil* Reginæ ſalvo 
cuſtodiend. &c. qui com. Mar. &c. & poſtea iſto 


eodem Ter. traditur in Ball prout pat. per Scrivect. 


finium iſtius Ter. f 
De Ter. San#, Hillar. Anno 40 El. Regine & per 
cont. ejuſdem Rot. 62. ; 


. Edwardus Harecourt per Hugonem Parlour 
cuſtod. priſonæ Domine Regine de Gatehouſe 


infra civitatem Weſtminſt. in Com. Middl. virtute 


brevis Dominæ Reginæ de Habeas Corpus ad ſubji- 
ciend. &c. ei inde direct. & coram Domina Regina 
apud Weſtminſt. dicta cum cauſa, viz, quod ante 
advent. brevis pred. ſcil. 7. die Octobr. an. Regni 
Dom. Regin. nunc 39. corpus Edw. Harecourt. 
per duos privat. Concil. dictæ Dominæ Reginæ ei 
commiſf. fuit ſalvo & ſecure cuſtodiend. certis de 
cauſis ipſos movent. & ei ignotis, qui committitur 
Marr. &c. et poſtea iſto eodem Ter. traditur in 
Ball. prout patet per Scrivect. finium iſtius termini. 


De Vacatione Hillar. Anno 43 El, 


Robertus Cateſbie per Johannem Philips Guar- 
dian* de le Fleet virtute brevis Dominæ Reginæ 
de Habeas Corpus ad ſubjiciend, &c. ei inde direct. 


& coram Edwardo Fenner uno Juſticiar. Dominæ 


Reginæ ad placita coram ipſa Regina tenend. 


aſſignat. apud Wincheſter-Houſe in Burgo de South- 


wark in Com. Surr. di&, cum cauſa, viz. quod pred, 
Robertus commiſſus fuit priſonæ pred. primo die 
Martii Anno 43 El. . Warr. diverſorum prænobi- 
lium virorum de privato Concilio Dominæ Reginæ 


in hæc verba: 
To the Warden of the Fleet, or bis Deputy: Theſe 


ſhall be to will and require you, 10 receive at the bands 


of the Keeper of th: Compter of Woodſtreet, the perſon 
of Robert Cateſbie Efquire, and him to detain, and 
keep ſafely in that priſon under your charge, until you 
all have other direction to the contrary, whereof 


this fhall be your Warrant. 


Et prefat. Robertus commiſſus fuit Marr. per 
prefat. Edwardum Fenner, & ſtatim traditur in Ball 


prout patet, &c. 


Ter. Hill. Anno 43 Eliz, Reginæ 12 Jac. Regis. 


Ricardus Beckwith gen* per Aquilam Wuykes 
cuſtod. priſonæ de Gatehouſe in Com. Midd. vir- 
ture brevis Dom. Regis de Habeas Corpus ad ſubji- 
ciend, ei inde direct: & coram Domino Rege duct. 
cum cauſa viz. quod ante advent. brevis predict. 
ſcilicet 10 die Julii Anno Regni Dom. Jac. Regis 
dei gratia Angliæ, Franc. & Hibernie fidei de- 
fenſor. &c. 11. & Scot. 47. predict. Ricardus 
Beckwith ſibi commiſſus fuit priſonæ predict. ſub 
cuſtod. ſua virtute cujuſdem Warrant. ſibi fact. & 
direct. per Georgium divina providentia Cant. 
Archiepiſcopum totius Angliæ Primat. & Metro- 

olitan. Henric. Com. Northampton Dominum 
Guardian. 5 portuum & un, de privato Concil. 
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Regis, Tho. Com. Suffolk Dom. Camerar' Res; 
Familiæ ac facr* Concil. Dom. Regis dean 
Domini Wooton gubernator Regiæ familiæ, Johan 
nem Dom. Stanhope Vice-Camerar' Regiæ familiæ; 
cujus Warrant. tenor ſequitur in hæc verba. ; 
To Aquila Wykes, Keeper of the Gatehouſe in 
Weſtminſter, or his Deputy : Whereas it is thought 


meet that Miles Rayner and Richard Beckwith 


be reſtrained of their Liberty, and committed 
Priſon of the Gatehouſe ; Ti ih Hall be to will = 
require you 19 receive the perſons of the ſaid Rayner 
and Beckwith into your charge, and ſafe keepin 
in that priſon, there to remain until you ſhall bs 
further order from us in tbat behalf, for which this ſhall 
be your Warrant. Dated at Whitehall tbe 1075 of 
July, 1613. Et poſtea iſto eodem termino: 


De Ter. Mich. An. 14 Fac. per cont. ud. Rot. 147, 


Thomas Mounſon miles per Georgium 
locum tenent* Turris Dom. Regis 8 Bass 
brevis Dom. Regis de Habeas Corpus ad ſubjiciend. 
&c. ei inde direct. coram Domino Rege apud Woſt. 
duct. cum cauſa viz, quod ante adventum brevis 
predict. Thomas ſibi commiſſus fuit per Warrant 
adverſ. Dominis de privato Concilio Regis ſibi Fs 
rect, &c. Qui committitur Marr, &c. & ſuper hoc 
traditur in Ball* prout patet per Scrivect. fin. iſt ius 
Termini. ; 


De Ter Mich, 7 H. VII. & per cont. ejuſdem Rot. 6, 


Tho. Brugg junior, nuper de Yanington i 
Com” Hertford ger”, Togo Rawleus — "x 
Lemſter in Com*pred* Yeoman, Rob. Sherman nuper 
de Lemſter in Com. predict. Walter Thomas nuper 
de eadem in Com. predict. Hoſier, Tho. Ballard 
nuper de eadem in eodem Com. Smith Cadwallader 
ap John Duy nuper de Kerry in Marchia Walliæ in 
Com. Salop adjacen. gen. Reginald ap Breingham, 
alias Sherman, nuper de Lemſter in Com. He- 
reford Sherman, & Thomas Turner nuper de 
Kingſland in Com. Hereford Courſer, ſunt in cuſtod. 
Marr. ad mandatum Dom. Regis, &c. ac pro aliis 
certis de caufis prout patet alibi de Record. &c. per 
Record. iſtius Ter. poſtea iſto Termin. Dominus 
relaxavit mandatum ſuum & proſecut. predict. 
comparuerint per Attorn. &c. Et quod utlag. 
verſus prefat. Thomam Bugg revocatur iſto ter- 
mino & predict. Johannes Rawleus pro felon. & 
murdro predict. traditur in Ball prout patet alibi, 
&c. _=_ hic Marr. de ejus corpore per cur, exonera- 
tur, &c. 


Ter. Hillar. 7 H. VII. & per cont. ejuſdem Rot. 18. 


Wi. Bartholomew, Johannes Bartholomew, Wil- 
lielmus Chace, Henr. Carr, Tho. Roteſley, Tho. 


Street, Robertus Feldone, & Henr. Bancks ſunt in 


cuſtod. Marr. ad cuſt. mandat. dom. Regis, &c. 
per record. iſtius termin. ac predict. Willielmus 
Chace pro pace Randulpho Joſſelen inveniend. &c. 
Paſche ſequen. pet. poſtea termin. ſequen. dictus 
Dominus Rex mandatum ſuum predict. quoad Wil- 
lielmus Chace relaxavit per Regis Attornat. & pro 
pace & pro felon. & murdro traditur in ball. 


De Ter. Paſ. 7 H. VII. & per cont. Rot. ejuſdem 18. 


Johannes Beomond de Weddesbury in Com? Staff. 
Ar' eſt in cuſtod. Mar' ad mandatum Dom. Regis, 
&c. per record. iſtius ter? poſtea ſcilicet Trin“? 


Hen. VII. ſequen' predict. Johannes Beomond de 
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mandato predict, exoneratus exiſtit ideo Mar* de eo 
per eandem Cur? exoneratus exiſt, 


De Ter. Mich. Anno 12 H. VII. Rot. 8. 


as Lewe de villa de Staff. in com' Stafford 

WE per Johannem Shawe & Ricardum Had- 
don vic? London virtute brevis Dom. Regis de Ha- 
beas Corpus, ad Sect. ipſius Regis eis inde direct. 
coram Rege duct. cum cauſa quod idem Thomas 
Yewe attachiatus fuit per Ricardum Whittington 
Serjeant apud Baynard's Caſtle Civitatis predict. & 
rilona dicti Dom. Regis infra eandem Civitatem 
falvo cuſtodiend. cauſa pro ſuſpicione felon. apud 
Coventrie in com* Warr? perpetrat. ad Suggeltio- 
nem Willielmi King Innholder, ac inſuper idem 
Tho. Yewe detinetur in priſona predict. virtute cu- 
juſdem alterius querel. verſus ipſum ad ſectam Jo- 
hannes Freeman Sergeant de eo quod inveniat. ei in- 
ſufficiend. Secur. pacis indicta cur. coram Johanne 
Waiger nuper vic. Ac ulterius idem Tho. Yewe 
detent. eſt in dicta priſona pro 23 J. debit. & 2 5. 
8 d. dampnis & cuſtag. quos Robertus Corbet Mer- 
cer, ex cognitione ĩpſius defend. verſus eum recupe- 
ravit in eadem cur. coram eodem Johanne Waiger 
nuper vic. Ac etiam idem Tho. detinetur in dicta 
riſona ad mandatum domini Regis, per Johannem 
Shawe, Alderman, Civitatis London, qui commit- 
titur Marr. &c. poſtea ſcilicet ter' Sanct. Trin. 
Anno 19 Regis H. VII. predict. Johannes Free- 
man relaxavit ſecur. pacis verſus eundem Tho. Yewe 
dictuſq; Robertus Corbet cognovit ſe fore ſatisfact. 
de debito & dampnis predict. Ac Jacobus Hubberd 
Attornat. General. dom. Regis relaxavit mandatum 
dom. Regis. ac pro ſuſpicione felonie predict. tra- 
ditur in Ball. Symon. Little de London Taylor & 
Johanni Aſhe de London Skinner uſque Octabis 
Mich. ubicunq; &c. Ad qui diem comperuit & 
Robertus Throgmorton miles unus cuſtod. pacis 


predict. com' Warr' return* quod null. Indicta- 


ment. de aliquibus felon? five tranſgreſſ. verſus pre- 
far, Tho. Yewe coram eo & Sociis ad preſens reſi- 
det. & ulter, virtute brevis dom. Regis ſibi & Sociis 
ſuis direct. per Sacrament. 12 probor. & legal. ho- 
minum de villa de Coventry predict. de geſtu & 
fama predict. Thome diligenter inquiſitionem fece- 
runt, & nihil de eo preter bonum coram eo & Sociis 
ſuis eſt compertum ſed de bono geſtu & fama, ideo 
conceſſ. eſt quod predict. Tho. eat inde ſine die. 


Ter. Hillar. Anno 9 H. VII. & per cont. ejuſdem 
Rot. 14. | 


Humfridus Broche nuper de Canterbrig. in Can- 
tabr. Scholar. per Robertum Willoughbie dom' 
Brooke mil. Seneſcall. Hoſpitii dom. Regis, ac Jo- 
hannem Digbie mil. Marr* cur” Marr* Hoſpitit pre- 
dict'ꝰ virtute cujuſdem brevis dom. Regis de Habeas 
Corpus ad ſectam ipſius Regis ad ſtand. rect', &c. 
ad ſect. partis utlag. eis inde direct. coram Rege 
duct. cum cauſa viz. quod idem Humfridus com- 
miſſus fuit Gag l. Marr* Hoſpitii dom. Regis & hac 
de cauſa & non alia idem Humfridus in priſona pred. 
detinetur, qui committitur Marr* &c. poſtea Pal. ſe- 
quen* Rex relinquit mandatum ſuum Capital. Juſti- 
clar* per Tho. Lovett mil. oſten' & pro utlag. 
pred, traditur in Ball. prout patet alibi, 


De Ter' $8. Trinit” anno 39 El. & per cont. Rot. 


ejuſdem 113. 


Lawrence Broome per Hugonem Parlour cuſtod. 
priſone Domine Regine de la Gatehouſe, virtute bre- 
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vis Domine Regine de Habeas Corpus ad ſubjiciend. 
&c. ei inde direct. & coram Domina Regina apud 
Weſtminſt' duct. cum cauſa viz. quod predict. 
Lawrence Broome in arcta cuſtod. ſua remanſet per 
mandatum duorum de Concilio difte Domine Re- 
gine pro certis cauſis eos moven' qui committitur 
Marr* & poſtea iſte codem termino traditur in 
Ball. prout patet, &c. 


Per Scrivect. Fin. Ter” Sd“ Trin. anno 39 El. Regine. 


Lawrence Broome de parva Baddow in Com. 
pred. husband. traditur in Ball' ad ſubjiciend. &c. 
ad mandat. privat. Concil. Damine Regine ſuper 
Habeas Corpus. 

Verſus Rando. Mayall de Hatfield Beverell in 


Com” pred? Gener. 


Verſus Henrico Odall de eadem Gen. 
Verſus Will. Eckaſden de Weſtminſt' Brick- 
ayer. BL | 
Verſus Ric, Morgan de Weſtminſt' Labourer, 
Uterq; ſub pena 40/7. & princeps ſub pena 100 
marcarum, 
Pro ſuſpicione proditionis cum Johanne Smith mil. 


De Ter“ S# Michaelis anno 4 El. & per cont. Rot. 
ejuſdem 37. | 

Tho. Wenden per Hugonem Parlour gen' cu- 
ſtod. priſone Domine Regine de le Gatehouſe, vir- 
tute brevis Domine Regine de Habeas Corpus ad 
ſubjiciend, &c. ei inde direct' & coram Domina 
Regina apud Weſtm' duct. cum cauſa, viz. quod 18 
die Junii, Anno Regni Dotnine El. nunc Regine 
Anglie 38. corpus, &c. infra nominat. Tho. Wen- 
den extra cur* ejuſdem Domine Regine coram ipſa 
Domina Regina privati Concilii Dom. Regis, cu- 
Jus tenor ſequitur in hæc verba, ſcilicet; Theſe are 
to will and require you to receive into your charge and 
cuſtody, the perſon of John Brocket, Knight, and him 
to retain in ſafe keeping under your charge, until you 
Hall have further order for his inlargement; whoſe 
commitment being for ſome ſpecial matter concerning the 
ſervice of cur ſovereign Lord the King, you may not 
fail to regard this Warrant accordingly. From the 
King's Palace at Whitehall, the laſt of March, 1605. 
Eaq; fuit cauſa detentionis pred. Johannis in priſo- 
na pred. qui committitur Marr. &c. & poſtea tra- 
ditur in Ball* prout patet, &c, | 


Ter” Mic. anno 12 Fac. Regis, Rot. 119, 


Milo Reyner per Aquilam Wykes cuſtod. pri- 
fone de le Gatehouſe, virtute brevis dom. Regis de 
Habeas Corpus ad ſubjiciend. &c, coram Domino 
Rege duct. cum cauſa viz. quod ante advent. bre- 
vis pred. ſcilt. 10 Julii Anno Dom. 1613. pred. 
Milo Reyner commiſſus fuit priſonæ pred & huc 
uſq; detent, virtute Warr* cujuſdem fact. & direct. 
per Georgium Archiepilcopum Cant. Henr. Com. 
Northampton, Tho. Com. Suffolke. Willielm. 
Dom. Knolles, Edwardum Dom. Wooton, & Ed- 
wardum Dom. Stanhope, cujus Warranti tenor ſe- 
quitur in hc verba. To Aquila Wykes, Keeper of 
the Gatehouſe in Weſtminſter, or his Deputy: Where 
as it 15 thought meet that Miles Reyner and Richard 
Beckwith be reſtrained of their liberty, and committed 
to the priſon of the Gatehouſe ; Theſe ſhall be to will 
and require you, to receive the perſons of Reyner and 
Beckwith into your charge and keeping, until you ſhall 
have further order from us in that behalf, for which 
this ſhall be your ſufficient Warrant, dated at White- 
hall, he 10th of July, 1613. Et hæc eft cauſa de- 
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tentionis ſue in priſona pred. qui committitur Marr? 
&c. & poſtea iſto eodem ter* traditur in Ball? prout 
patet, &c. | | 


Ter. Hill. 5 H. VII. & per Con!” ejuſdem, Rot. 18. 


Ric'us Everard nuper de Colcheſter in Com. 
Eſſex clericus, & Robertus Wight nuper de Nor- 
wico Smith, per Robertum Willoughbie mil? Dom. 
de Brooke, Seneſchall' Hoſpitii Dom. Regis, & 


Johannem Turbervile mi Marr. Hoſpiti pred. vir- 


tate bre. de Habeas Corpus ad ſectam ipſius Regis 

o quibuſdam proditionibus, & felon” unde indicto 
Com. Eſſex indictat. ſunt eis inde direct. coram Do- 
mino Rege duct. cum cauſa, viz. quod iidem Ricar- 
dus Everard & Robertus Wight commiſſ. fuer? cu- 
ſtod. Marr. pred. per mandat. Dom. Regis, qui 
committitur Marr. &c. 


Ter. Hill. 8 H. VII. & per Cont. cjuſdem, Rot. 13. 


Roger Cherrie nuper de nova Windſor in Com' 
pred. Yeoman, alias dict. Rogerus Stearries nuper 
de eadem in eodem Com' Yeom. per Johan, Baker, 
Majorem villa: Dom. Regis de nova Windlor in Com. 
pred. virtute brevis Dom. Regis, de Habeas Cor- 
pus ad ſect. ipſius Regis pro quibuſdam feloniis & 
tranſgr. unde in Com. Midd. indictatus eſt ſibi inde 
direct. coram Domino Rege duct. cum cauſa, viz. 
quod idem Roger” commiſſus fuit Gaol. Dom. Re- 
gis infra villa pred. per mandat. Dom. Regis, qui 


committitur Marr. &c. | 


Ter. Hillar. 9 E. VII. & per Cont. uſdem, Rot. 14. 


Chriſtophorus Burton nuper de Rocheſter in Con 
Cantii Hackneyman, per Robertum Willoughbie 
Dom. Brooke mil' SeneſchalP Hoſpitii Dom. Re- 

is, & Johannem Digbie mil' Marr. cur. Marr. 
ofpitii pred. per mandatum Dom. Regis. Et hæc 
eſt cauſa & non alia, qui committitur Marr. &c. 


Ter. Paſ. Anno 19 H. VII. & per Cont. ejuſdem, 
Rot. 23. 

Georgius Urſewicke de London, Mercer, per 
Oliverum Wood locum tenen. priſone Dom. Regis 
de le Fleet, virtute brevis Dom. Regis de conſer- 
vand. diem, &c. ei inde direct. coram rege duct. 


cum cauſa viz. quod idem Georgius, 13 Maii, 


Anno 19. Regis commiſſus fuit priſone de le Fleet, 
per mandatum ipſius Dom. Regis ſalvo cuſtodiend. 
ſub pena 40 l. qui committitur Marr. &c. 


Ter. Trin. Anno 8 H. VIII. per Cont. ejuſdem, 
Rot. 23. 


Edwardus Page nuper de London, Gent. per 
Georgium Com. Salopiz Seneſchall. Hoſpitii Dom. 
Regis, & Henricum Shamburne Marr. cur. Mar. 
Hoſpitii pred. virtute brevis Dom. Regis de Habe- 
as Corpus, ad ſect. ipſius Regis ad conſervand. 
diem, &c. eis inde direct. & coram Rege duct. 
cum cauſa, viz. quod idem Edwardus captus & de- 


tentus in priſona Regis Marr. pred. per mandatum 


Dom. Regis ibidem ſalvo cuſtodiend. &c. qui com- 
mittitur Marr. Hoſpitii Dom, Regis. 


Ter. Mich. Anno 8 Fac. & per Cont. ejuſdem, 
Rot. 99. 

Tho: Cæſar per Tho. Vavaſour mil* Marr. Hoſ- 
itii Dom. Regis & Marr. ejuſdem Hoſpitii 
om. Regis, virtute brevis Domini Regis de Ha- 

beas Corpus ad ſubjiciend. &c. ei inde direct. & 
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coram Rege apud Weſtminſt. duct. cum cauſa, 
viz, quod ante adventum brevis pred. ſcil. 18 Juli 
Anno Regni dicti Dom. Regis nunc Angliz, &c. 7. 
Tho. Czfar in brevi fuit pred. nominat. captus apud 
Whitehall in Com? Middl. per ſpeciale mandatum 
Dom. Regis ac per eundem Regem adtunc & ibj. 
dem commiſſ. fuit priſon, Marr. ibidem ſalvo cy. 
ſtodiend. quouſq; &c. Et ea fuit cauſa captionis 
& detentionis ejuſdem Tho. Cæſar, qui com- 


mittitur priſonæ Marr. pred. 


Ter. Sancti Mich, 8 Fac. Regis. 


Niſi pred. Seneſchall. & Marr. Hoſpitii Dom. 
Regis ſufficienter return* bre. de Habeas Corpus, 
Tho. Czfar die Mercur. per quinden. Sanct. Mar- 
tint defendens exonerabitur. 


Ter. Hill. 12 Fac. Rot. 157, 


Jacobus Demaiſtres, Edwardus Emerſon, Geor- 
gius Brookeſhall & W. Stephens, per Tho. Vava- 
ſour mil' Marr. Marr. Hoſpitii Regis virtute bre. 
Dom. Regis de Habeas Corpus ad ſubjiciend. &c. 
ei inde direct. coram domino Rege apud Weſtminſt. 
duct. cum cauſa, viz. quod ante adventum brevis 
pred. ſcilt. 22 Januar. Anno Regis Jacobi Angliæ, 
&c. 12. & Scot. 48. pred. Jacobus Demaiſtres, Ed- 
wardus Emerſon, Gregorius Brookeſhall, & W. 
Stephens in brevi huic Schedul' annex. nominat. 
commifſ. fuer” GaoP Marr. Hoſpitii Dom. Regis, 
pro cauſis ipſum Regem & ſervic* ſuum tangen. & 
concernen. Et hæc eſt cauſa Captionis pred. Ja- 
cobi, Edwardi, Georgii & Willielmi, & poſtea 
immediate remittitur præfat. Marr, Hoſpitii pred. 


Ter. Hill. 12 Fac. Regis. 


Samuel Saltonſtall miles per Johannem Wilkinſon 
arm' guard. de le Fleet, virtute brevis Dom. Regis 
de Habeas Corpus ad ſubijciend. &c. ei inde direct. 
& coram Domino Rege apud Weſtminſt. duct. cum 
cauſa, viz. quod pred. Samuel commiſſ. fuit priſonæ 
pred. 11 Martii, 1608. per Warrant, a Dominis de 
privato concilio Dom. Regis & quod detentus fuit 
etiam idem Samuel in priſona pred. virtute cujuſ- 
dem ordinis in cur. Can* Dom. Regis fact. cujus or- 
dinis tenor patet per Rot. Record. iſtius Termini ad 
quem diem pred. Samuel remittitur priſonæ pred. 
Et ſecundus dies prox. ter* datus eſt guardian. pri- 
ſonæ pred. ad emendand. return. ſuum ſufficien. ſu- 
per pred. bre. de Habeas Corpus, & quod tunc in- 
tulerit hic in cur. corpus pred. Samuel Saltonſtall 
mil'. Ad quam quidem diem prefat. Guardian. 
priſonæ pred. ſuper pred. bre. de Habeas Corpus 
retorn. quod pred. Samuel commiſſus fuit priſonæ 
pred. 11 die Martii 1608. per Warrant. a Dom. 
de privat' Concil. dicti Dom. Regis apud Whitehall 
tunc ſeden. & quod poſtea 11 die Febr. 1610. 
commiſſ. fuit extra cur. Canc. Dom. Regis apud 
Weſtminſt. pro contemptu ſuo eidem cur. illat. Et 
quod detent. fuit etiam idem Samuel in priſona pred. 
per mandat. Dom. Cancellar' Angliz ſuper quo 
pred. Samuel iterum remittitur priſonæ pred. & ul- 
terius dies dat? eſt prefat. Guardian. ad emendend. 
return. ſuum ſuper Habeas Corpus ver. defend. prout 
ſtare voluit uſq; diem Jovis prox* Menſ. Paſch. Et 
tunc ad habend. Corpus, &c. Ad quam diem prefat. 
guardian. intulit corpus hic in cur. & return* ſuper 
Habeas Corpus quod pred. Samuel commiſſ. fuit 
priſonæ pred. f 1 die Marti, 1608. virtute cujuſdem 
Warranti a Dominis de privato Concil' Dom. Regis 
tunc ſeden. apud Whitehall, & quod etiam hay 
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comtniſſ. fuit priſon 11 Febr. Anno Regis 
Ja. 8. per cur. Canc. Dom. Regis apud Weſtminſt. 
Tunc exiſten. pro quadam cbntempt. per eundem 


Samuel eidem eur. illat. & perpetrat. proinde ſalvo 


cuſtodiend. qui remittitur priſonæ pred. 


Ter. Tr. amo 13 Fac. & per Cont. ejuſdem, Rot. 17. 

Samuel Saltonſtall miles per Johannem Wilkin- 
ſon Guardian. priſonz de le Fleet, virtute brevis 
Dom. Regis de Habeas Corpus ad ſubjiciend. & re- 
cipiend, &c. ei inde direct. & coram Domino Rege 
apud Weſtminlt. duct. cum cauſa, viz. quod pred. 
Samuel Saltonſtall commiſſus fuit priſonæ pred. 12 
die Martii Anno Regis Jacob. Angliæ, &c. ſexto, 
virtute cujuſdam Warrant. a dominis de privat. Con- 
cilio Dom. Regis tunc ſeden. apud Whitehal com- 
miſſus fuit etiam idem Samuel Saltonſtall miles pri- 
ſonæ pred. 12 die Febr. Anno 1610. & Anno Reg. 
Jac. Angliæ, &c. 8. per conſiderat. cur. Cancell 


dicti Dom. Regis apud Weſtminſt. pro contempt. ' 


eidem cur. adtunc per pred. Samuel illat. ibidem 
proind, ſalvo cuſtodiend. Et hc ſunt cauſæ capti- 


onis & detentionis pred. Sam. Saltonſtall mil. in 


priſona pred. cujus tamen corpus ad diem & locum 
infra content. parat. habeo prout mihi precipitur. 


True Copies of the Records not printed, ubich 
were uſed by Sir Edward Littleton. 


later Record. Domini Regis Caroli in Theſaur. 
Recept. Scaccarii ſui ſub cuſtodia Theſaurar. & 

Camerar. ibidem remanent. viz, Pl. coram ipſo 

Domino Rege, & concilio ſuo, ad Parliamentum 
ſuum poſt Paſch. apud London in Maner* Arch- 
Epiſcopi Ebor*, anno Regni Domini Regis Ed. 
It. 21, Inter alia fic continetur ut ſequitur, Rot. 
2. indorſo. | | 


Tephanus Rabaz Vicecomes Leic. & Warw. co- 
8 ram ipſo Domino Rege & ejus Concilio arena- 
tus & ad Rationem poſitus de hoc quod cum J. B. 
E. H. & W. H. nuper balliv' ipſius Vicecomitis 


per Dom. Regem fuiſſent afſign* ad Goalas Domini 


Regis deliberand. eidem vic quendam W. P. per 
quendath appellatorem ante adventum eorum Julti- 
ciariorum ibidem appellat. & capt. vivente iplo ap- 
pellatore uſque diem deliberationis coram eis fact. 
demiſſ. per pleviam contra formam Statuti, &c. 
Et etiam quendam R. de C. qui de morte hominis 
judicatus fuit, & per eundem Vicecomit' captus, 
idem R. ſine ferris coram eiſdem Juſticiar' ad deli- 
berationem præd' produxit contra conſuetudinem 
Regni, & ſimiliter quendam Walterum filium Wal- 
teri le Perſone qui per præceptum Comitis War- 


wici captus fuit, dimiſit per pleviam contra vocem &. 
preceptum Domini Regis; cum idem Dominus Rex 


per literas ſuas ſub privato Sigillo ſuo eidem Vice- 
comit. precipiet quod nulli per preceptum pred. 


Com. Warwici capt. aliquam gratiam vel favorem 


fac. &c. Et ſuper hoc prefat. J. B. qui preſens eſt, 
& qui fuit primus Juſticiar, pred. premiſſ. recorda- 


tur & pred. vicecomes dicit quoad. pred. W. P. 


ipſe nunquam a tempore captionis ipſius W. per 


pred. appellatorem demiſſ. fuit per pleviam aliquam 


ante advent. pred. Juſticiar. Imo dicit quod per di- 
mid. Anni ante adventum eorum Juſticiar. captus 
ſuit. Et quoad pred. R. bene cognoſcit quod ipſe 
dimiſit eum per pleviam, & hoc bene facere potuit 
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ratione ac authoritate officii ſui, eo quod ciptus fuit 
pro quadam ſimplici tranſgreſſione, & non pro ali- 
qua felonia, pro qua replegiari non potuit. Et 
quoad 3. viz, W. filium Perſone bene cognoſcit quod 
ipſe captus fuit per preceptum pred. Com. Warwioi 
& — dimiſit eum per pleviam. Sed dicit quod hoc 
fecit ad rogatum quorundam de Hoſpitio & Curia 
Dom. Regis, qui eum ſpecialiter inde rogaverint per 
literas ſuas. Et ſuper hoc idem vicecom. queſivit 
per Dom. Regem quis eum rogavit, & literas ſuas ei 
direxit, & ubi literæ illæ ſunt, dicit quod Walterus 
de Langton eum per literas ſuas inde rogavit, ſed 
dicit quod literæ illæ ſunt in partibus ſuis Leic. Et 
ſuper hoc idem Vicecomes profert bre. Dom. Regis 
de privato ſigillo eidem vic. direct. quod teſtatur 
quod Dominus Rex eidem Vic. precipit, quod om- 
nes illos tranſ. contra pacem, & de quibus Comes 
Warwici ei ſcire fecit, caperet, & ſalvo cuſtodir. 
abſque aliqua gratia eis facienda. Et quia pred. 
Juſticiar* expreſſe recordat. quod ipſe & ſocii ſui 
per bonam & legalem inquiſitionem de militibus & 
aliis communibus coram eis fact. invenerunt quod 
pred. W. de Petling dimiſſus fuit per pleviam per 
magnum tempus ante adventum eorundem juffe. 
uſq; adventum eorundem & per vic. pred. Et eti- 
am quia pred, vic. cognoſcit quod pred. R. dimiſſus 
fuir per pleviam per ipſum vic. & hoc dic. quod 
bene facere potuit, eo quod captus fuit pro levi 
tranſgreſſion. & per record. ejuſdem Juſticiar. com- 
pert. eſt quod captus fuit pro morte hominis quod eſt 


contrar. dict. pred. vicecom. & ſimiliter quod idem 


vicecom. cognovit, quod recepit literam Dom. 
Regis, per quam Rex ei precepit, quod nullam gra- 
tiam fecerit illis qui capt. fuer, per preeept. pred. 
Com. & idem vicecomes contra preceptum illud di- 
miſit pred. Willielmum filium Walteri per pleviam 
qui captus fuit per preceptum pred. Comitis prout 
idem vicecomes fatetur. Et fic tam rations ipſius 
tranſgr. quam aliarum pred. incidit in penam Stat. 
Conſ. eſt, quod pred. vicecomes committatur priſonæ 
Juxta formam Statuti, &c. 


Ex Rot. Parliamenti de anno 35 Regis Ed. III. 


Numero 9. 


Primerement que la grand Chartre, & le Chartre 
de Foreſt, & les autres Statuts fait en ſon temps & 
de ſes Progenitors per profits de luy, & de la Com- 
menalty ſoient bien & ferment gardes, & miſe en 
due execution ſauns diſturbance mettre ou arreſt 
faire le contre per ſpecial mandement, ou en autre 
manere. Noſtre Seignior le Roy per aſſent Prelates, 
Dukes, Comites, 3 & la Commenaltie ad 
ordeine & eſtabili que les dits Chartres & Statuts 
ſoĩent tenus & miſe en execution ſelon le dit Pe- 


tition. | | 
Stat. 36 Ed. III. Num. 22. 


Item, comme il ſoit contenus en le grand Chartre 
& autres Statuts que nul home ſera priſe ne impri- 
ſon per ſpecial mandement ſauns Indictment, ou 
autre proces a faire per le ley & ſoient foits ad eſtre, 
& uncore eſt que pleſures gents ſont. empeſches priſe, 
& impriſon ſauns indiftement ou autre proces fait 
per le ley ſur eux, cibien del choſe fait hors de le 
foreſt le Roy, come per autre cauſe que pleſe 
a noſtre dit Sr. command. & deliv. ceux que ſont 
auxi priſe per tiel ſpecial mandement contre le forme 
de Chartres & Statuts avant dits. | 

Item, pleſt ou Roy & fi nul de ſent greine vin- 
gne, & fait le plaint & droit ſerra fait aluy, _ 
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Parliament. Anno 42 Ed. III. Numero 12. 
Item, pur ceo que pluſours de voſtre come 


| ſon tamerce & diſturbes per faulx accuſors queux 
ſont lour accuſements plus pur lour vengeances & 


ſingulers profits que pur le profit de Roy ou de fon 
peuple, et les accuſes per eux aſcuns ont eſt pris & 
aſcuns ſont faire ven, de le Conceil Roy per brief ou 
autre mandement de Roy ſub grande pain encoun- 
tre la ley, Pleſe a noſtre Sr. le Roy & ſon Conceil 
pur droit gouvernment de ſon peuple ordeign que fi 
deſire aſcun accuſors purpoſe aſcun matire pur profit 
du Roy que cele matire ſoit mander a ſes Juſtices 
dePun Banke ou del' autre, ou d' Aſſiſes deut en- 
quere & terminere ſelonque la ley, & fi le touche 


la onſour ou partic eit ſa ſont a la come ley, & que 


null home ſoit mis a reſpondere ſans preſentment 
deut Juſtices, ou choſe de Record, ou per due 


proces & breife, original ſelon l' ancient ley de la 


terre, & ſi rien deſire enovant ſoit fait a Pencontre, 
ſoit voide en ley, & tenu pur error. Pur ceo que 
ceſte Article eſt Article de le grande Charter le Roy 
voet que ceo ſoit fait come la Petition demande. 


Ex Rot. clanſ. de Anno Regni Regis, Ed. I. primo, 
Membrano 1. 


Thomas de Clere de Beckwith captus & detent- 


in priſona de Northampton pro tranſgreſſione foreſt- 


habet literas Rogero de Clifford, Juſticiar' Foreſt. 
citra Trent. quod ponatur per Ball' Dat. apud 
Sanct. Martin. Magn. London 20 die Octobr. 


Membrano 7. 


Stephanus de Lindley capt. & detent. in priſona 
ro tranſgreſ. per ipſum fact. in foreſt. Regis de 
| indley habet literas Regis Galfrido de Nevill, Juſ- 


ticiar. ultra Trent. quod ponatur per ballium, 


Membrano 8. 


Tho. Spademan capt. & detent. in priſona de 


Oxon. pro morte Willielmi Winne unde rectat. eſt, 
habet literas Regis Vicec. Oxon. quod ponatur per 


ball'. 
Membrano 9. 


Willielmus de Deane, Matheus Cruſt, Roger 


de Bedell, W. Halfrench, Robertus Wyat, A- 
lexander Hareing, Harry de Shorne, Nicolas de 


Snodilonde, Turgeſius de Hertfield, Robertus de 
Pole, & Ricardus Galiot, capti & detent. in priſo- 
na de Cant. pro morte Galfridi de Cottiller unde 
appellati ſunt, habent literas Regis Vic* Kan. quod 
ponantur per Ball' Dat. 23 Marti. 4 


Clauſ. Auno 2 Ed. I. Membr. 12. 


Rex Rogero de Clifford, Juſticiar. Foreſt. citra 
Trent mandamus vobis quod ft Robertus Unwin, 
capt. & detent. in priſona noſtra de Aylesbury pro 
tranſgr. Foreſt. noſtr. invenerit vobis 12 probos & 


legales homines de Ball. veſtra qui manucapiant eum 


habere coram Juſticiar. noſtr. ad placita Foreſt, cum 
in partes, &c. ad Stand. inde rectat. tunc apud 
Robertum fi ſecundum Aſſam Foreſt. fuer. re- 
pleg. per dictos duodecim, interim traditur in Ball, 
licut pred. eſt & habeatis nomina illorum 12 homi- 
num. Et hoc bre. &c. Dat. 27. Februar. 


Clauſ. Anno 2 Ed. I. Num. 14. 
Unwynus de Boycot, Galfridus de Wickeram, & 


Hugo de Stone, detent. in priſona Regis de 
Aylesbury pro tranſgr. venationis habuit bre. direct. 
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Rogero de Clifford Juſticiar. Foreſt. quod ſi ſecun- 
dum Aſſiſſ. Foriſtæ erunt repleg. uſque advent. Juſ- 
ticiar. Regis ad placita Foreſt, cum in partes illas 
venerint. Dat. apud Coddington, 28 die Decembr. 


Numero 18. | 
Guilbert Conray de Keddington, & Hugo le 
Taylor de Keddington capt. & detent. in priſona 
ſancti Edmundi pro morte Edmundi Bunting unde 
rectati ſunt habuerint literas Regis vic“ Suff. quod 
ponantur per Ball, | | 


Clanſ. Anno 3 Ed. I. Num. 11. 


Galfridus de Hairton captus & detentus in priſona 
Regis Ebor' pro morte Adel' Clerke, unde rectatus 
eſt habet literas Regis vic* Ebor. quod ponatur per 
Ball Dat. apud Weſtminſt, 15 Junii. 


Numero 20, 


Robertus Belbarbe captus & detentus in priſona 
de Newgate pro morte J homæ Pollard, unde recta- 
tus eſt habet literas Regis vic. Midd. quod ponatur 
per Ball' Dat. 28 Februar. | N 


Clauſ. num. 4 Ed. I. Membr. 5. 
Mandatum eſt Rado de Sandwico quod ſi W. de 


Pattare, & Johannes filius ejus, Walterus Home, 


Walterus Corwen, Henricus Path, & W. Cadegan, 
capt. & detent. in priſona Regis de Sanct. Brionell 
pro tranſgr. For. unde rectati ſunt, invenerint ſibi 
12 probos & legales homines de Ball. ſua, viz. quili- 
bet eorum 12 qui eos manucap? habere coram Juſti- 
ciar, Regis ad placita Foreſt, cum in partes illas 
venerint ad ſtand, inde rectat. tunc ipſos Willielm. 
Johannem, Walterum, Walterum, Henricum, & 
Willielm. pred. 12 fi ſecundum Aſſiſſ. fuer, repleg. 
tradantur in BalP ut pred, eſt, & habant ibi nomina 
illorum 12 hominum & hoc bre. Teſt, Rege apud 
Bal locum Regis 29. die Auguſti. 


Claiſſ. Anno 4 Ed. I. Membr. 16. 


Henricus filius Rogeri de Kenn de Cottesbrooke 
capt. & detent. in priſona noſtra Northampton pro 
morte Simonis de Charrettell, unde appellatus eſt, 
habet literas Regis vic! Northampton quod ponatur 
per ballium. | Iu” 


Clau /. Auno 5 Ed. I. Membr, 1. = 


Mandatum eſt Galfrid. de Nevil Juſticiar, Fo- 
reſt, ultr. Trent. quod S. Walterus de le Greene cap- 
tus & detentus in priſona de Nottingham pro tranſgr. 
For? invenerit ſibi 12 probos & legales homines qui 
eum manucapiant, &c. ad ſtand' inde rectat. ſecun- 
dum aſſiſſ. For* Regis tunc ibidem Walter. pred. 
12, traditus in ballium ſicut pred, eſt. Dat; 16. Nov. 


Membrano 2. 


Thomas de Upwell & Juliana uxor ejus capt. & de- 
tent. in priſona deWynboteſham pro morte Stephani 
Southel, unde rectar, ſunt, habent literas vic' Norff. 
quod ponantur per Ballium. Dat. apud Rothelm 28 


die Septembr. | 


Clauſ. Anno 6 Ed. I. num. 2. 

Bilherus Peſtle captus & detentus fuit in priſona 
Regis de Nor wic. pro morte Julianæ quondam uxor' 
ſuæ, unde rectatus eſt & habet literas vic Norff. quod 
ponatur per Ball' Teſte Rege apud Weſtmialt 
12 Novemb. 


Membr ano 


1628. 
Membrano 4. 


Mandatum eſt vic? Nottingham quod fi Tho. de 
Cudart rectat. de tranſgr. Foreſt. quod feciſſe dice- 
batur in Foreſt. de Sherwood, invenerit ſibi ſex pro- 
bos & legales homines de Balliva ſua qui eum ma- 
nucap' habere coram rege ad mandatum regis ad 
ſtand. rect. coram rege cum Rex inde cum eo loqui 
voluerit, tunc pred. Tho. pred. ſex hominib. tradat 
in ballium juxta manucapt. ſupradict. Dat. 15. die 


Decembr, 


Membrano 4. | 


Tho. Burrell captus & detent. in priſona Regis 
Exon. pro morte Galfrid. Geffard unde rectat. eſt 
habet literas Dom. Regis vic? Devon. quod ponatur 
per ball. 


Clauſ. Anno 1 Ed. Il. Membr. 1. 


Johannes Brynn de Rollinwrith capt. & detent. 
in priſona Regis Oxon. pro morte Johannis de Sut- 
ton, unde rear. eſt habet literas Regis vic. Oxon, 
quod ponatur per Ball. uſque prim. Aſſiſ. ſi ea oc- 
caſione, &c. Teſte Rege apud Briſtol, 28 Junii. 


Membrano 2. 


W. Spore Capell. capt. & detent. in priſona Re- 
gis Oxon. pro morte Johannis Spore unde indictatus 
eſt, & habet literas Regis vic Devon. quod ponatur 
per ballium uſque ad prox. Aſſiſ. fi ea occaſione, 
&c. Teſte rege apud Windſor 28 die Mai. 


Numero 10. 


Gilbertus Fairchild capt. & detent. in Gaole 
Regis Dorceſter pro morte Henrici de Langton, unde 
indictat. eſt haber literas quod ponatur per ballium 
uſque ad prim' aſſiſ. Teſte Rege apud Weſtminſt. 
28 Februar'. 


Clauſ. Anno 2 Ed. II. Membr. 1. 


Willielmus Sandie de Cobham capt. & detent. in 
priſona Regis Cant. pro morte Johannis de Sprink, 
Johannis Ermona de Dunberke, unde rectatus eſt 
habet literas Regis vic Kanc' quod ponatur per Ball 
uſque ad primam Aſſiſ. fi ea occaſione, &c. Teſte 
rege apud Ceſtre. 29 Junii. 
Radulph. Corynn capt. & detentus in Gaole Regis 
de Lincolne pro morte Willielmi fili Symonis Por- 
ter unde rectat. eſt & habet literas Regis vic* Lin- 
colne quod ponatur per BalP uſque ad primum 
Aſſiſ. ſi ea occaſione, &c. Teſte rege apud Sheene 
3 die Junii. 
Membrano 7. | 

Johannes de Githerd capt* & detent. in priſona 
Regis Ebor* pro morte Mathei Sampſon de Ebor* 
unde rectatus eſt habet literas Regis vic“ Ebor' quod 
ponatur per BalP uſque ad prim* Aſſiſ. Dat. apud 
Langele 30 die Aprilis. 


* Clauſ. 3 Ed. II. Membr. 13. 


Adam de Pepper captus & detent. in Gaole Re- 
gis Ebor' pro morte Henrici le Symer* de Eaſtrick 
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unde rectatus eſt habet literas Regis vic? Eborꝰ quod 
Ponat' per Ball uſque ad primum aſſiſ. Teſte rege 
apud Weſtminſt. 7 die Febr. | 


Numero 14. 


Margareta uxor Willielmi Calbot capta & de- 
tenta in GaoleRegis Norwici pro morte Agnetis filiz 
WillielmiCalbot,& Matildæ ſororis ejuſdem Agnetis, 
unde rectata eſt habet literas Regis vic? Norff. quod 
ponatur per Bull” Teſte rege apud Sheene 22 Jan. 


Numero 18. 


Johannes Frere captus & detent. in Gaole Regis 
Oxon. pro morte Adæ de Egeleigh unde rectat. eſt 
habet literas Regis vic* Devon. quod ponatur per 
Ball* Teſte apud Weſtminſt, 8 Decembr, 


Clauſ. Anno 4 Ed. Il. Membr. 7, 


Robertus Shereve capt. & detent. in Gaole Regis 
de Colceſtr. pro morte Roberti le Moigne, unde 
rectat. eſt habet literas Regis vic* Eſſex quod pona- 
tur per Ball' uſque ad prim' Aſſiſ. Dat. 22 die 
Maii. | f 

Numero 8. 

W. Filius Roberti le Eiſhere de Shirborne capt. 
& detent. in Gaole Regis Ebot* pro morte Roberti 
le Monus de Norton, unde rectatus eſt habet literas 
Regis vic. Ebor. quod ponatur per Ball. uſque ad 
primam Aſſiſ. Dat. 25 April. | 


Clauſ. Anno 4 Ed. II. Numero 22. 


Thomas Ellis de Stanford capt. & detent. in pri- 
ſona Regis Lincolne pro morte Michaelis filii Wil- 
lielmi de Fodering, unde rectat. eſt habet literas Re- 
gis vic. Lincolne quod ponatur per Ball* uſque ad 
prim. Aſſiſ. Teſte Rege apud novam Weſtmonaſt, 
8 die Septembr. 


Sir Edward Coke took up the Argument, as 
to the rational part of the Law, and began 
with this Introduction v. - 


OUR Lordſhips have heard ſeven Acts of 
Parliament in point, and thirty-one prece- 
dents ſummarily collected, and with great . under- 
ſtanding delivered; which I have peruſed, and un- 
derſtand them all thoroughly, and that there was not 
one of them againſt the reſolution of the Houſe of 
Commons. Twelve of the precedents are in terminis 
terminantibus, a whole Jury of precedents, and all in 
point; and to my underſtanding, they admit of no 
anſwer : but I am perſuaded, in my conſcience, that 
a number of them was never. ſhewed at the King”s- 
Bench, becauſe T know out of whoſe quiver two of 
them came, and that they were not knowh before. 
I am much tranſported with joy, becauſe of the 
hopes to proceed with good ſucceſs in this weighty 
buſineſs, your Lordſhips being ſo full of Juſtice, 
and the very theme and ſubject doth promiſe ſucceſs, 
which 


* The Lord-Preſident, who reported the Conference to the Houſe, begun thus: The Conference upon Monday laſt with the 
Lower-Houſe, was about the Liberty of the Subject; to ſet this forth, they employed four Speakers: the firſt was Sir Dudley Diggs, 
a Man of a voluble and eloquent Speech, his 25 was the Introduction; the ſecond was Mr, Littleton, a grave and learned Lawyer; 


whoſe part was to repreſent the retolution o 


the Houſe, and their Grounds whereupon they went ; the rhird was Mr. Selden, a great 


Antiquary and a pregnant Man, his part was to ſhew tHe Law, and the precedents in point; the fourth was the Lord Coke. that fa- 
mous reporter of the Law, whoſe part was to ſhew the reaſon of all that the others had ſaid, and all that which was ſaid was but 
an ath:mance of the Common-Law. From a MS. belonging to the late Peter Le Neve, E/q; and wrote at thas time, whertin the 


Z 


8 is related. 
ol. VII. 
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which was, Corpus cum cauſa, the freedom of an 
Engliſhman, not to be impriſoned without cauſe 
ſnewn; which is my part to ſhew, and the reaſon 


and the cauſe why it ſhould be fo. And I doubt not 


but we ſhall go on happily, and, my Lords, it wou'd 
be unſeaſonabls to be prolix and copious, becauſe, 

uod intempeſtum injucundum. I would ſpeak here a 
fitele to ſome points which are not ſo clear and ob- 
vious, for otherwiſe perſpicua vera non ſunt proban- 
da,and to gild gold were idle and ſuperfluous ; there- 
fore ſhall briefly clear to your Lordſhips, ſome 
doubts made of the Statute of Meſtminſter, which 
ſays, Sheriffs and others may not replevy men in 
priſon for four cauſes, 


1. For Death of a man. 

2. Commandment of the King, 

3. Abſolute command from the Juſtices. 
4. For Matters of the Foreſt. 


I was once a Judge of the King's-Bench, and 


did wonder how the Judges of theſe times thus 
interpret the Statute, ' The Statute only ſhews what 
Sheriffs can only do, by way of replevin ; the She- 
riffs Court is a petty and baſe Court, and not of Re- 
cord, where the Sheriff is not the Judge, but the 
Jurors, that is, 7obu a Noke, and John a Stiles, Wil- 


lam Roe, and John Doe, and ſuch worthies as theſe. 
Again, the Statute ſaith there, he cannot be reple- 
vied if he be taken for the death of a man; and no 


marvel, who ever thought it? for the Scripture ſaith, 
Sanguis nulio modo expiari poteſt niſi Sanguine. But if 
he cannot be there replevied, at the King's-Bench he 
may, it is there done every day. Mr. Sheriff, you 


ſhould replevy a man in ſuch a caſe, Ergo, not bail 


him, my Lords the Judges, 2 :) what 
not Judges bail? what not the King's-Bench, the 
higheſt Court of Record of ordinary juriſdiction, for 
the King's-Bench is higher than the Chancery, And 
this he prov'd by Heraldry, Additio probat minori- 
tatem, that addition _ the younger Brother. 
Now the Teſte of the King's-Bench, is coram Dom. 
Ree, without any addition, but that of the Cban- 
cery, coram Dom. Rege in Cancellaria, with that 
addition of a Cadet, a younger Brother. I am 
very ſorry I am ſo much ſtraitned for want of time, 
for I am much delighted with theſe things, What, 


may not the Judges meddle with any thing in the 


Foreſt? if that were ſo, I would never dwell in a 
Foreſt, to be wholly under the juriſdiction of the 
Wardens and Regarders, Theſe glofles and interpre- 
tations are very ſtrange to me, and others who 
have been Judges. My Lords, all thoſe arguments 
offered unto your Lordſhips in this laſt conference, 
are of a double nature. 1. Acts of Parliament, 2. 
Judicial Precedents. For the firſt, I hold it a pro- 
er argument for your Lordſhips, becauſe you, m 

ds Temporal, and you, my Lords we Ba 
gave your aſſent unto thoſe Acts of Parliament; and 
therefore if theſe cannot perſuade you, nothing can. 
For the ſecond, which are judicial precedents, it is 
Argumentum ab authoritate, and Argumentum ab au- 
thoritate valet affirmative ; that is, I conceive, tho? it be 
no good argument to ſay negatively,the Judges have 
given no opinion in the point, Ergo, that is not law; 
yet affirmatively it concludes well: the Judges have 
clearly delivered their opinions in the point, Ergo, it 
is good law; which I fortify with a ſtrong axiom, 


* PVidethe Writ de Nativo habendo. 
f Firz-Herbert fait un non de ces, 


4 Car. J 


Neminem oportet ſapientiorem eſſe legibus, as lon g as 
theſe laws ſtand unrepealed. Now theſe two argu- 
ments being ſo well preſſed to your Lordſhips by 
my Colleagues, I think your Lordſhips may won- 
der what my part may be; it is ſhort, bur ſweet: 
It is the reaſon of all thoſe laws and precedents, and 
reaſon muſt needs be welcome to all men ; for all 
men are not capable of the underſtanding of the 
law, but every man is capable of reaſon. And thoſe 
reaſons I offer to your Lordſhips, in affirmance of 
the ancient laws and precedents made for the liberty 
of the ſubject, againſt impriſonment without cauſe 


expreſſed, and ſhall ſhew them in order and me. 


thod, to confirm the ſame. 


. Areipſa. 

. A minori ad majus, 

. From the remedies provided. | 

. From the extent and univerſality of the ſame. 


. From the infiniteneſs of the time. 
. A Fine. 


s D »- 


The firſt general reaſon is, d re ipſa, even from 
the nature of impriſonment, ex viſceribus cauſe ; for 
I will ſpeak nothing but ad idem, be it cloſe or other 


impriſonment : and this argument is threefold, be- 


cauſe an impriſoned man upon will and pleaſure is, 

1. A Bondman, | 

2. Worſe than a Bondman. 

3. Not ſo much as a man; for mortuus homo non 
eſt homo, a priſoner is a dead man. | 

1. No man can be impriſoned upon will and 
pleaſure of any, but he that is a Bondman and Vil- 
lein, for that impriſonment and bondage are propria 
quarto modo to Villeins“. Now fropria guarto mods, 
and the ſpecies, are convertible ; whoſoever is a 
Bondman, may be impriſoned upon will and plea- 
ſure; and whoſoever may be impriſoned upon will 
and pleaſure, is a Bondman. | 

2. If a Freeman of England might be impriſoned 
at the will and pleaſure of the King or his command- 
ment, then were they in worſe caſe than Bondmen 
or Vilſeins; for the Lord of a Villein cannot com- 
mand another to impriſon his Villein without 
cauſe, as of diſobedience, or refuſing to ſerve, 
as it is agreed in the year- books. And here he ſaid, 
that no man ſhould reprehend any thing that he ſaid 
out of the Books or Records: he ſaid +, he 
would prove a Freeman impriſonable upon com- 
mand or pleaſure, without cauſe expreſſed, to be 
abſolutely in worſe caſe than a Villein; and if he 


did not make this plain, he defired their Lordſhips 


not to believe him in any thing elſe : and then pro- 


duced two Book-caſes, 7 E. III. fol. 50. in the new 
print, 348 old print. A Prior had commanded 
one to impriſon his Villein, the Judges were rea- 
« dy to bail him, till the Prior gave his reaſon, 
e that he refuſed to be Bailiff of his Manor; and 
* that ſatisfied the Judges, 2d Caſe, 33 Ed. III. 
“e title Treſp. 253. in Faux impriſonment, it was of 
„ an Abbot, who commanded one to take and 
& detain his Villein, but demanded his cauſe ; he 
gives it, becauſe he refuſed, being thereunto re- 
„ quired, to drive his Cattle. | 

% Ergo, Freemen impriſoned without cauſe 
e ſhewn, are in worſe caſe than Villeins, that mult 
„ have a cauſe ſhewn them why they are impri- 


c ſoned. 
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« 3, A Freeman impriſcned without cauſe, is ſo 
« far from being a Bondman, that he is not ſo much 
« 15a man, but is indeed a dead man, and ſo no 
« man: Impriſonment is accounted in law a civil 
« death, perdit domum, familiam, vicinos, patriam, 
« andistolive amongſt wretched and wicked men, 
« malefactors and the like.“ And that death and 
impriſonment was the ſame, he proved by an argu- 
ment ab effefis, becauſe they both produce the like 
immediate effects; he quoted a Book for this: If a 
man be threatned to be killed, he may avoid a feoff- 
ment of lands, gifts of goods, &c. 39 H. I. 65, Sc. 
ſo it is if he be threatned to be impriſoned ; the one 
is an actual, the other is a civil death. And this is 
the firſt general argument, drawn à re ip/a, from 
the nature of impriſonment, to which res ip/a con- 
filium dedit. | 

The ſecond general reaſon he took alſo from his 
Books, for he ſaid he had no law, but what by 
great pains and induſtry he learnt at his Book, for 
at ten years of age, he had no more law than other 
men of like age: and this ſecond reaſon is, d 
minori ad majus ; he takes it from Bracton, fol. 105. 
minima pena corporalis, eſt major qualibet pecu niaria. 

But the King himſelf cannot impoſe a Fine upon 
any man, but it muſt be done judicially by his 
Judges, per Juſticiarios in Curia, non per Regem in 
Camera; and fo it hath been reſolved by all the 
Judges of England: he quoted 3 R. II. fol. 11. 

The third general reaſon is taken from the num- 
ber and diverſity of remedies, which the laws give 
againft impriſonment, viz. 

Breve de bomine replegiando. 

De odio & atia. 

De Habeas Corpus. | 

An Appeal of impriſonment, 

Breve de manucaptione. | 

Two of theſe are antiquated, but the Writ de 
odio & atia is revived, for that was given by the 
Statute of Magna Charta, chap. 26. and therefore 
though it were repealed by the Statute of 28 E. III. 
cap. 9. yet it is revived again by Statute 42 E. III. 
cap. 1. by which it is provided, that all Statutes 
made againſt Magna Charta are void. Now the law 
would never have given ſo many remedies, if the 
Freemen of England might have been impriſoned at 
free will and pleaſure. | 

The fourth general reaſon is from the extent and 
univerſality of the pretended power to impriſon : 
for it ſhould extend not only to the Commons of 
this Realm, and their poſterities, but to the Nobles 
of the Land, and their Progenies, to the Biſhops 
and Clergy of the Realm, and their Succeſſors. And 
he gave a cauſe why the Commons came to their 
Lordſhips, Commune periculum commune requirit aux- 
ilium. Nay, it reacheth to all perſons, of what 
condition, or ſex, or age ſoever ; to all Judges and 
Officers, whoſe attendance is neceſſary, &c. with- 
out exception; and therefore an impriſonment of 
ſuch an extent, without reaſon, is againſt reaſon. 

The fitth general reaſon is drawn from the inde- 
finiteneſs of time, the pretended power being limi- 
ted to no time, it may be perpetual during life; and 

this is very hard: to caſt an old man into priſon, 
nay, to cloſe priſon, and no time allotted for his 
coming forth, is a hard caſe, as any man would 
think that had been ſo uſed. And here he held it 
an unreaſonable thing, that a Man had a remedy 
for his Horſe or Cattle, if detained, and none for 
his Body thus indefinitely impriſoned ; for a priſon 
without a prefixed time, is a kind of hell. 

Vor, VII, 


relating to the Liberty of the Jubject. 
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The ſixth and laſt argument is 2 Fine; and /a* 
Pens incipit d Fine, and he wilh'd he had begun 
there alſo; and this Argument he made threefold. 

Ab honeſto. This being leſs honourable. 

Ab utili, This being leſs profitable, 

A luto. This Impriſonment by will and plea- 

ſure, being very dangerous for the 
King and Kingdom. 

1. Ab honeſto. It would be no honour to a King 
or Kingdom, to be a King of Bondmen or Slaves, 
the end of this would be both dedecus & damnum, 
both to King and Kingdom, that in former times 
hath been ſo renowned. 

2. Ab utili. It would be againſt the profit of the 
King and Kingdom, for the execution of thoſe laws 
before remembred, Magna Charta, 5 Edo. III. 25 
Edv. III. 28 Edw. III. whereby the King was inhi- 
bited to impriſon upon pleaſure: you ſee (quoth he) 
that this was vetus que ela, an old queſtion, and now 
brought in again, after ſeven Acts of Parliament; 
I fay, the execution of all theſe laws are adjudg'd in 
Parliament to be for the common profit of the King 
and P-ople ; (and he quoted the Roll) this pretend- 
ed power being againſt the profit of tlie King, can 
be no part of his prerogative. 

He was pleaſed to call this a binding-reaſon, and 
to ſay that the wit of man could not anſwer it; in- 
deed the great men kept this roll from being prin- 
ted, but that it was equivalent in force to the printed 
rolls. | 

3. A reaſon 4 tute. It is dangerous to the King 
for two reſpects; firſt, of loſs ; ſecondly, of de- 
ſtroying the endeavours of men. Firſt, if he be 
committed without the expreſſion of the cauſe, 
though he eſcape, albeit in truth it were for Trea- 
ſon or Felony, yet this eſcape is neither Felon 
nor Treaſon ; bur if the cauſe be expreſſed for Cal. 
picion of Treaſon or Felony, then the eſcape,though 
it be innocent, is Treaſon or Felony. [The Act, 
which is in Latin, is nif cauſa pro qua captus, & impri- 
o legem & 
conſuetudinem terre futſſet convictus.] He quoted a 
cauſe in print likea reaſon of the law, not like re- 
mittitur at the riſing of the Court; for there the pri- 
ſoner traditur in Ballium quod breve Regis non fuit 
ſufficiens cauſa : the King's command. He quoted 
another famous cauſe ; the Commons in Parliament 
incenſed againſt the Duke of Suffolk, deſire he 
ſhould be committed: The Lords and all the Judges, 
whereof thoſe great worthies, Pre/cot and Forteſcue, 
were two, delivered a flat opinion, that he ought 
not to be committed without an eſpecial cauſe, He 

ueſtioned alſo the name and etymology of the 
Wric in queſtion, Corpus cum cauſa, Ergo, the 
cauſe muſt be brought before the Judge, elſe how 
can he take notice hereof ? | 

Laſtly, he preſſed a place in the Goſpel, As 25. 
laſt ver/e, which Feſtus conceives is an abſurd and 
unreaſonable thing, to ſend a priſoner to a Roman 
Emperor, and not to write along with him the cauſe 
alledged againſt him : Send therefore no man a pri- 
ſoner, without his cauſes along with him, hoc fac 
& vives. And that was the firit reaſon, 4 to, that 
it was 'not ſafe for the King in regard of loſs, to 
commit men without a cauſe. | 

The ſecond Reaſon is, that ſuch commitments 
will deſtroy the endeavours of all men, Who will 
endeavour to employ himſelf in any profeſſion, ei- 
ther of War, Merchandiſe, or of any Liberal 
Knowledge, if he be but a tenant at will of his li- 
berty ? For no tenant at will, will ſupport or improve 

Z 2 any 
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any thing, becauſe he hath no certain eſtate ; Ergo» 
to make men tenants at will of their liberties, de- 
ſtroys all induſtry and endeavours whatſoever, And 
ſo much tor theſe ſix principal reaſons: taken, 


A re ii fa. 

A minori ad majus. 

Jremediis. 
From the extent and univerſality. 
From the in finiteneſs of the time. 


G 8 82 


ne. 
1 Honour. 
| Profit. 
Loſs of Security. 
Induſtry. 


Theſe were his Reaſons. 


Here he made another proteſtation, That if a re- 
medy had been given in this caſe, they would not 


have meddled therewith by no means; but now that 


remedy being not obtain'd in the King*;-Bench, with- 
out looking back upon any thing that hath been 
done or omitted, they deſire ſome proviſion for the 
future only. And here he took occaſion to add 
four Book-caſes and Authorities, all in the point; 
ſaying, that if the learned Counſel on the other fide 
could produce but one againſt the Liberties, ſo pat 
and pertinent, oh] how they could hug and cull it ! 
16 Vl. VI. tit. monſtrance de fait 82. by the whole 
Court, the King in his preſence cannot command a 
man to be arreſted, but an action of falſe impriſon- 
ment lieth againſt him that arreſteth: If not the 
King in his royal preſence, then none others can do 
it. Non fic itur ad aſtra. 1 Hen, VII. 4. Huſſey 
reports the opinion of Markham, Chiet- Juſtice to 


Edu, V. that he could not impriſon by word of 


mouth; and the reaſon, becauſe the party hath no 


remedy ; for the law leaves every man a remedy of 


cauſloſ impriſonment. He added, that Markham 
was a worthy Judge, though he fell into adverſities 
at I:ſt by the Lord River,'s means. Forteſcue, Chap. 
8. Proprio ore nullus Regum ujus eſt, to impriſon any 
man, Sc. 4 El. Times bleſſed and renowned for 
Juſtice and Religion, in Plow, 235. the Com- 
mon Law hath ſo admeaſured the King's prerogative, 
as he cannot prejudice any man in his inheritance z 
and the greateſt inheritance a man hath, is the liber- 
ty of his perſon, for all others are acceſſiry to it; 
for thus he quoteth the Orator Cicero, Major bære- 
ditas venit unicuigue noſtrum a Fure legibus quam à 
parentibus. | 

And theſe are the Authorities he cited in this 
point. | 

Now -he propounded and anſwered two objec- 
tions; Firſt, in point of State; Secondly, in the 
courſe held by the Houſe of Commons. 

May not the Privy-Council commit, without 
cauſe ſhewed in no matter of State where ſecrecy is 
required? Would not this be an hindrance to his 
Majeſty's ſervice? 


It can be no prejudice to the King by reaſon of 


matter of State, for the cauſe muſt be of higher or 
lower nature, It it be for ſuſpicion of Treaſon, miſpri- 
ſion of Treaſon, or Felony,it may be by general words 
couched ; if it be for any other thing of ſmaller na- 


ture, as contempt, and the like, che particular 


cauſe muſt be ſhewed, and no ind;viduum vagum, or 
uncertain cauſe to be admitted. 


Debates in Parliament, 


4 Car. I. 


Again, if the law be ſo clear as you make it, 
why needs the declaration and remoaſtrance in Par- 
liament? 

The ſubject hath in this caſe ſued for remedy in 
King*s-Bench by Habeas Corpus, and found none; 
therefore it is neceſſary to be cleared in Parliament. 


And here ended his diſcourſe. And then he made a 


recapitulation of all that had been offered unto their 
Lordſhips, that generally their Lordſhips had been 
adviſed by the moſt faithful Counſellors that can be; 


dead men, theſe can't be daunted by fear, nor miſ. 


led by affection, reward or lope of preferment, and 
therefore your Lordſhips might ſaf2ly believe them: 
particularly cheir Lordſhips had three ſeveral kinds 
of proofs, 550 


1. Acts of Parliament, judicial Precedents, good 
Reaſons. Firſt, you have had many ancient Acts of 
Parliament in the point, beſides Magna Charta; that 


is, ſeven Acts of Parliament, which indeed are 


thirty ſeven, Magna Charta being confirmed thirty 
times, for ſo often have the Kings of England given 
their Royal Aſſent thereto. 

2. Judicial Precedents of grave and reverend 
Judges, in ter minis terminantibus, that long ſince de- 
Pa the World, and they were many in number. 

recedents being twelve, and the Judges four of a 
Bench made four times twelve, and that is forty-eight 
Judges. SEA 

3. You have, as he termed them, vividas rati- 
ones, manifeſt and apparent reaſons: towards the 
concluſion he declareth to their Lordſhips, that 
they of the Houſe of Commons have, upon great 
ſtudy and ſerious conſideration, made a great mani- 
feltation unanimouſly, Nullo contradicente, concern- 
ing this great liberty of the ſubject, and have vin- 
dicated and recovered the body of this fundamental 
liberty, both of their Lordſhips and themſelves, from 
ſhadows, which ſome times of. the day are long, 
ſome times ſhort, and ſome times long again; and 
therefore we muſt not be guided by ſhadows : and 
they have tranſmitted to their Lordſhips, not capita 
rerum, heads or briefs, for theſe compendia are diſ- 
pendia ; but the Records at large, in terminis ter- 
minantibus. And ſo he concluded, that their Lordſhips 
are involved in the ſame danger, and therefore 2x 
congrio & condigno, they deſired a conference, to 
the end their Lordſhips might make the like de- 
claration as they had done; Commune periculum requi- 
rit commune auxilium; and thereupon take ſuch tur- 
ther courſe, as may ſecure their Lordihips and 
them, and all their poſterity, in enjoying of their 
ancient, undoubted and fundamental liberties. 


We ſubſtance of the Objeckions made by Mr. Attorney- 


General (Sir Robert Heath) before a Committee 
of both Houſes, to the argument that was made by 
the Houſe of Commons, at the firſt conference with the 


Lords. 


Eter the firſt conference, which was deſired 
by the Lords, and had by a Committee of 
both Houſes in the Painted Chamber, touching 


the Reaſons, Laws, Acts of Parliament, and 
Precedents concerning the Liberty of the perſon 
of every Freeman; Mr. Attorney-General being 


heard before the Committee of both Houſes, as it 
5 was 
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was aſſented to by the Houſe of Commons, that he 
might be, before they went up to the conference; 
after ſome preamble made, wherein he declmed 
the anſwering all Reaſons of Law, and Acts of 
Parliament, came only to the precedents uſed 
in the argument before delivered; and fo endea- 
voured to weaken the ſtrength of them, that had 
been brought in behalf of the ſubjects, and to ſhew 
that ſome other were directly contrary to the Law, 
comprehended in the reſolutions of the Houſe of 
Commons, touching the bailing of priſoners, re- 
turned upon the Writ of Habeas Corpus to be com- 
mitted by the ſpecial command of the King, or 
the Council, without any cauſe ſhewed, for which 
by Law they ought to be committed. And the 
courſe which was taken (it pleaſed the Com- 
mittee of both Houſes to allow of) was, that Mr. 
Attorney ſhould make his objeCtions to every par- 


| ticular precedent, and that the Gentlemen ap- 


pointed, and truſted herein by the Houſe of Com- 
mons, by ſeveral Replies ſhould ſatisfy the Lords 
touching the Objections made by him, againſt, 
or upon every particular, as the order of the 
precedents ſhould lead them. He began with the 
firſt twelve precedents that were uſed by the Houſe 
of Commons at the conference defired by them, to 
prove that priſoners returned to ſtand ſo committed, 
were delivered upon bail by the Court of King's- 
Bench, 

The firſt was that of Bildeſton's caſe in the 18 
Ede. III. Rot. 33. 

To this he objected; firſt, that in the return 
of him into the Court, it did not appear, that this 
Bi diſtun was committed by the King's command; 
and ſecondly, that in the Record it did appear alſo 
that he had been committed for ſuſpicion of coun- 
ter fei ing the great Seal, and ſo by conſequence was 
bailable by the Law, in regard there appeared a 
cauſe why he was committed: in which caſe it 
was granted by him (as indeed it was plain and 
agreed of all hands) that the priſoner is bailable 


though committed by command of the King. And 


he ſaid that this part of the Record, by which it 
appeared he had been committed for ſuſpicion of 
Treaſon, was not obſerved to the Lords in the 


Argument before uſed ; and he ſhewed allo to the 


Lords, that there were three ſeveral kinds of Re- 
cords, by which the full truth of every award, or 
-bailing upon an Habeas Corpus, is known Firlt, 
the Remembrance-Roll, wherein the award is given; 
ſecondly, the File of the Writ and the Return; and 
thirdly, the Scruet-Roll or Scruet finium, wherein 
the bail is entred, and that only the Remembrance- 


Roll of this caſe was to be found: and that if the 


other two of it were extant, he doubted not but 
that it would appear alſo, that upon the return it- 
ſelf, the cauſe of the commitment had been ex- 
preſſed. And ſo he concluded, that this proved not 
for the Reſolution of the Houſe of Commons, 
touching the matter of bail, where a priſoner was 
committed by the King's ſpecial command without 
cauſe ſnewed. 

To theſe objections the reply was, Firſt, that it 
was plain that Bildeſton was committed by the 
King's expreſs command. For ſo the very words 
of the Writ are to the Conſtable of the Tower, 
quod cum teneri & cuſtodiri facias, c. than which 
nothing can more fully expreſs a commitment by 
the King's command. Secondly, however it be 
true, that in the latter part of the Record it doth 


appear, that Bildeſion had been committed for 
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ſuſpicion of Treaſon, yet it the times of the pro- 
ceeding, expreſſed in the Record, were obſerved, 
it would be plain thar the objection was of no 
force; for this one ground, both in this caſe and 
in all che reſt, is infallible, and never to be doubted 
of in the Law, Thar Juſtices of every Court adjudge 
of the force and ſtrength of a Return out of the hody 
of itſelf only, and as therein it appears. Now 
in Eaſter Term in the 18 Edward III. he was 
returned and brought before them, as committed 
only by the Writ ; wherein no cauſe is expreſſed, 
and the Lieutenant and the Conſtable of the 
Tower, that brought him into the Court, ſays, 
that he had no other Warrant to detain him'si/7 
breve predifium, wherein there was no mention of 
any ' cauſe; and the Court thereupon adjudged, 
that breve preditum or that ſpecial command, 
was not {ſufficient cauſe to dittam him in priſon, 
and thereupon he is by judgment of the Court in 
Eafter-Term let to Mainpriſe. But that part of 
the Record wherein it appears, that he had indeed 
been committed for ſuſpicion of Treaſon, is of 
Trinity-Term following, when the King, after the 
letting of him to mainpriſe, ſent to the Judges that 
they ſhould diſcharge his Mainpriſe, becauſe no 
man proſecuted him. And at that time it appears 
(but not before) that he had been in for ſuſpicion 
of Treaſon; ſo that he was returned to Rand com- 
mitted by the King's ſpecial command only, with- 
out cauſe ſhewed, in Eafter-Term, and then by 
judgment of the Court let to mainpriſe, (which to 
this purpoſe is but the Tame with bail, though 
otherwiſe it differ.) And in the Term following 
upon another occaſion the Court knew, that he 
had been committed for ſuſpicion of Treaſon, 
which has no relation at all to the letting of him 
to Mainpriſe, nor to the judgment of the Court 
then given; when they did not, nor could poſſibly 
know any cauſe, for which the King had com- 
mitted him. And it was ſaid, in behalf of the 
Houſe of Commons, that they had not indeed 
in their Arguinent expreſly uſed this latter part of 
the Record of Bildeſton's cafe, becauſe it being only 
of Trinity-Term following, - could not concern the 
reaſon of an award given by the Court in Eafter- 
Term next before; yet notwithſtanding that they 
had moſt faithfully, at the time of their argument, 
delivered in to the Lords, as indeed they had a 
perfect copy at large of the whole Record of this 
caſe ; as they had done allo of all other precedents 
whatſoever cited by them; infomuch as in truth 
there was not one precedent of Record on either fide, 
the copy whereof they had not delivered in likewiſe, 
nor did Mr. Attorney mention any one beſides thoſe 
that were ſo delivered in by them. And as touch- 
ing thoſe three kinds of Records, the Remembrance- 
Roll, the Return and File of the Writ, and Scruets ; 
it was anſwered by the Gentlemen imployed by 
the Houſe of Commons, that it was true, that the 
Scruet and the Return of this caſe of B Ideſton was 
not to be found; but that did not leſſen the weight 
of the precedent, becauſe always in the award or 
judgment drawn up in the Remebrance-Roll, the 
cauſe (whatſoever it be) when any is ſhewed, upon 
the return is always expreſſed, as it appears clearly 
by the conſtant entries of the King's-Bench- Court. 
So that if any cauſe had appeared unto the Court, 
it muſt have appeared plainly in that part of the 
Roll, which belongs to Eaſter-Term, wherein the 
judgment was given: but the return of the com- 
mitment by the King's command without cauſe 

ſnewed, 
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ſnewed, and the judgment of the Court, that the 
priſoner was to be let to mainpriſe, appears therein 
only. And ſo notwithſtanding any objection made 
by Mr. Attorney, the cauſe was maintained to be 
a clear proof among many others, touching that 
reſolution of the Houſe of Commons. 
To the ſecond of theſe twelve, which is Parker's 
caſe, in the 22 I. VIII. Rat. 37. his objections 
were two ; firſt, that it is true, that he was re- 
turned to be committed per mandatum Domint 
Regis; but it appeared that this command was 
certified to the Sheriffs of London by one Robert 
Pect gentleman, and that in regard that the com- 
mand came no otherwiſe, the return was held in- 
ſufficient, and that therefore he was bailed. Se- 
condly, that it appears alſo in the Record, that he 
was committed pro /uſpicione feloniæ ac per mandatum 
Domini Regis: ſo that in regard that the expreſſion 
of the cauſes of his commitment, ſuſpicion of fe- 
lony, precedes the command of the King, therefore 
it muſt be intended that the Court took the cauſe 
why the King committed him to be of leſs moment 
than, felony, and therefore bailed him. For he 
objected, that even the Houſe of Commons them- 
ſelves, in ſome arguments uſed by them, touching 
the interpretation of the Statute of Meſtminſter the 
firſt, cap. 15. about this point, had affirmed, that 
in enumeration of - particulars, thoſe of greateſt 
nature were firſt mentioned, and that it was ſup- 
poſed, that ſuch as followed were uſually of leſs 
nature or moment. 

But the reply was to the firſt objection, that the 
addition of the certifying of the King's command 
by Robert Peck, altered not the caſe: Firſt, becauſe 

the Sheriffs in their return took notice of the com- 
mand as what they were aſſured of ; and then how- 
ſoever it came to them, it was of equal force, as 
if it had been mentioned without reference to Peck. 
Secondly, as divers Patents paſs the great Seal 
by. Writ of Privy-Seal, and are ſubſcribed per 
breve de privato Meile; ſo diverſe per ipſum Regem, 
are ſo ſubſcribed; and oftentimes in the Roll of 
former times, to the words per ipſum Regem, are 
added nunciante A. B. So that the ew. com- 
mand generally, and the King's command related 
or certified by ſuch a man, is to this purpoſe of 
like nature. Thirdly, in the late great caſe of 
Habeas Corpus, where the return of the commit- 
ment was per ſpeciale mandatum Domini Regis mihi 
ſigniſicatum per Dominos de privato Concilio ; the 
Court of King's-Bench did agree, that it was the 
fame, and of like force as if mihi fignificatum, c. 
had not followed, and that thoſe words were void. 
According whereunto, here alſo per mandatum 
Dom. Regis nunciatu m per Robert. Peck, had been 
wholly omitted and void likewiſe. And in truth 
in that late caſe, this caſe of Parker was cited both 
at the Bar and Bench: and at the Bench it was 
interpreted by the Judges no otherwiſe, than if it 
had been only per mandatum Domini Regis in place 
of it: but the objection there was made of another 
kind,as was delivered in the firſt argument, made out 
of precedents in behalf of the Houſe of Commons. 
Therefore to the ſecond objection touching the 
eourſe of enumeration of the cauſes in the return, 
it was ſaid, that howſoever in ſome Acts of Par- 
liament, and elſewhere in the ſol mn expreſſions 
uſed in the Law, things of greater nature pre- 
ceded, and the leſs follow ; yet in this caſe, the 
contrary was moſt plain, for in the return it at pears 
that there were three cauſes for detaining the pri- 
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ſoners: Surety of the peace, ſuſpicion of felony, 
and the King's command: and Surety of the peace 
is firſt mentioned, which is plainly leſs than felony. 
And therefore it is plain, it any force of argument 
be taken from this enumeration, that the contrary 
to that which Mr. Attorney inferred is to be con- 
cluded ; that is, that as Felony is a greater cauſe 
than Surety of the peace, fo the matter whereupon 
the King's command was grounded, was greater 
than Felony. But in truth this kind of argument 
holds neither way here, and whatſoever the cauſe 
were, why the King committed him, it was im- 
poſſible for the Court to know it: and it alſo might 
be of very high moment in matter of State, and 
yet of far leſs nature than felony. All which ſhews, 
that this precedent hath its full force alſo, accor- 
ding as it was firſt uſed in argument by the Houſe 
of Commons. 

To the third of theſe, which is Bincks's caſe in the 
35 H. VIII. Roz. 33. the objection was, that there 
was a cauſe expreſſed, pro ſuſpicione felonie : and 
though pro aliis cauſis il!os maventibus were added 
in the return, yet becauſe in the courſe of enu- 
meration, the general name of aliis coming after 
particulars, includes things of leſs nature than the 
particular doth, therefore in this caſe ſuſpicion of 
felony being the firſt, the other cauſes afterwards 
generally mentioned muſt be intended of leſs na- 
cure, for which the priſoner was bailable, becauſe 
he was bailable for the greater, which was ſuſpi- 
cion of felony. Hereunta it was replied, that 
the argument of enumeration in theſe caſes is of no 
moment, as is next before ſhewed: and that althos' 
it were of any moment, yet alie cauſæ, though leſs 
than felony, might be of very great conſequence in 
matter of State, which is pretended uſually upon 
general zeturns of command, without cauſe hoods 
and it is moſt plain, that the Court could not poſſibly 
know the realons, why the priſoner here was com- 
mitted, and yet they bailed him, without looking 
further after any unknown thing under that title of 
matter of State which might as well have been in 
this caſe as in any other whatſoever, 

To the 4th of theſe, which is Overton's caſe, in 
Paſch. 2 & 3 Phil. & Mar. Rot. 58. And to the 
5th, which is Nepori's caſe, Paſch. Phil. & Mar. 
4 & 5 Ret. 45. only theſe objections were ſaid over 
again by Mr. Attorney, which are mentioned in the 
argument made out of the precedents in behalf of 
the Houſe of Commons at the firſt conference ; and 
in the ſame argument are fully and clearly ſatisfied, 
as they were in like manner now again, 

To the 6th of theſe, which was Lacprence's caſe, 
9 Elia. Rot. 35. and the 7th, which is Conſtable's 
Paſch. 9 Eliz. Rot. 68. the ſame objections were 
likewiſe ſaid over again by Mr, Attorney, that are 
mentioned, and are clearly and fully anſwered 
in the argument made at the conference out of 
precedents in behalf of the Houſe of Commons; 
the force of the objection being only, that it ap- 
peared in the margin of the Roll, that the word 
Pardon was written: but it is plain that the word 
there hath no reference at all to the reaſon why 
they were bailed, nor could it have reference to 
the cauſe why they were committed, in regard the 
cauſe why they were committed is utterly unknown, 
and was not ſhewed. 

To the Sch of theſe precedents, which was 
Browning's caſe, Paſch. 20 Eliz, Rot. 72. it was 
ſaid by Mr. Attorrey, that he was bailed by 2 
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the Judges of the Court; but being aſked for that 
jetter, or any teſtimony of it, he could produce 
none at all ; but ſaid, he thought the teſtimony 
of it was burnt, among many other things of the 
Council-table at the burning of the Banquetting 
Houle, 

To the gth, being Harecouri's caſe, Paſch. 40 
Eliz. Rot. 62. The ſelf-ſame objection was made 
by him, but no Warrant was ſhewed to maintain 
Is objection. | | ; 

To the 10th, which is Catesby's caſe, in vacati- 
one Hill. 43 Eliz. he ſaid that it was by direction 
of a Privy-Scal from the Queen; and to that 
purpoſe he ſhewed the Privy-Seal of 43 Eliz. 
which is at large among the tranſcripts of the 
Records concerning bails taken in caſes, where the 
King or the Lords aſſented. But it was replied, 
that the Privy-Seal was made only for ſome par- 
ticular Gentlemen mentioned in it, and for none 
other, as indeed appears in it: and then he ſaid, that 
it was likely that Catesby here had a Privy-Seal in 
this behalf, becaule thoſe other had ſo; which was 
all the force of his objection. 

To the 11th of theſe, which is Beckwilb's caſe 
in Hill. 12 Fac. Rot. 153. he ſaid, that the Lords 
of the Council ſent a letter to the Court of King's- 
Bench to bail him. And indeed he produced a 
letter, which could not by any means be found 
when the arguments were made at the firſt confe- 
rence : and this letter, and a copy of an obſcure 
report made by a young ſtudent (which was brought 
to another purpoſe, as is hereafter ſhewed) were 
the only things written of any kind that Mr. Attor- 
ney produced, beſides the particulars ſhewed by 
the Houſe of Commons at the firſt conference. To 
this it wasreplied, that the letter was of no moment, 
being only a direction to the Chiet- Juſtice, and 
no matter of Record, nor any way concerning the 
reſt of the Judges: and beſides, either the priſoner 
was bailable by the Law, or not bailable : if bail- 
able by the Law, then was he to be bailed without 
any ſuch letter; if not bailable by the Law, then 
plainly the Judges could not have bailed him upon 
the letter, without breach of their oath, which is, 
That they are to do juſtice according to the Law, 
without having reſpef to any command whatever. 
So that the letter in this caſe, or the like in any 
other caſe, is for point of Law to no purpoſe, nor 
hath any weight at all by way of objection againſt 
what the Record and the Judgment of the Court 
ſhew us. 

To the 12th and laſt of theſe, which is Sir Tho- 
mas Monſon's caſe in the 14 Fac. Rot. 147. the ſame 
objection only was ſaid over by him, which was men- 
tioned and 66 anſwered in the argument; and 
that one ground which is infallible, That the judę- 
ment upon a return is to be made only out of wwhat ap- 
pears in the body of the Return itſelf, was again in- 
ſiſted upon in this caſe, as it was alſo in molt of the 
reſt. And indeed that alone which is moſt clear 
Law, fully ſatisfies almoſt all kind of objections, that 
have been made to any of theſe precedents; which 
thus rightly underſtood, are many ample teſtimonies 
of the —— of the Court of King's- Bench, touch- 
ing this great point, in the ſeveral ages, and reigns 
of the ſeveral Princes under which they fall. 

After his objections to the twelve, and the re- 
plies and ſatisfactions given to theſe objeRions, he 
came next to thoſe wherein the aſſent of the King 
and Privy-Council appears to have been upon the 


enlargement: but he made not to any of theſe 
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relating to the Liberty of the Jubject. 


ſtopber Burton, in the third of them, which is 
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any other kind of objections whatſoever, than ſuch 
as are mentioned and clearly anſwered (as they 
were now again) in the argument made at the firſt 
conference. And for ſo much as concerns letters of 
aſſent or direction, the ſame was here ſaid again by 
way of reply to him, as is before ſaid touching the 
letter in Beckwith's caſe. | 

After theſe were diſpatched, he came to urge 
the eight precedents, which ſcemed to make for 
the other fide againſt the reſolution of the Houſe 
of Commons: which eight were uſed, and copies 
of them alſo were given in to the Lords at the firſt 
conference. 

Of theſe eight the firſt four were urged by him, . 
as being of one kind; the difference of them only 
being ſuch, that, ſave only in the names of priſons 
and of perſons, they are but the ſelf-ſame. 

To the force of theſe four he objected thus; that 
Richard Everard (for the purpoſe) in the firſt of 
them, which is 5 H. VII. Rot. 18, Roger Cherry in 
the ſecond of them, which is 8 H. VII. Rot. 12. Chri- 

H. 
VII. Rot. 14. and George Urſcwwick in the — of 
them, which is 19 H. VII. Rot. 13. were returned 
into the King's-Bench upon ſeveral Writs of Ha- 
beas Corpus, to have been committed and detained 
in the ſeveral priſons whence they came per manda- 
tum Domini Kegis, and that upon that return they 
were com to the Marſhal of the King's- 
Bench; and that however it had been objected 
againſt thoſe precedents, that this kind of commit- 
ment was by the courſe of that Court, always done 
before the bailing of the priſoner, yet that it did not 
appear that they were bailed. 

The Reply to this objection was, That by con- 
ſtant courſe of King*s-Bench, whoſoever came in 
upon Habeas Corpus, or otherwiſe upon any Writ 
in that Court, cannot be bailed until he be firſt 
committed to the Marſhal of that Court; and that 
thence it was, that all thoſe four were committed 
to the Marſhal, as appears by the entry Qi com- 
mittitur Mareſcallo, &c, which is the uſual en 
in ſuch a caſe, and that the Clerks of that Court 
acknowledge this courſe and entry to be moſt con- 
ſtant. So that all che inference, that can be made 
out of theſe four is, that four priſoners being 
brought from four ſeveral priſons by Habeas Corpus 
into the King's-Bench, and returned to ſtand com- 
mitted per mandatum Domini Regis, were ſo far 
from being remanded by the Law, that in all theſe 
four caſes, they were firſt taken from the ſeveral 
priſons, wherein they had been detained, by ſuch 
a general command (which could not have been, 
if they had not been adjudged in every one of the 
caſes to have been bailable by the Court) and that 
this commitment of them to the Marſhal of the 
King's-Bench, was the firſt ſtep towards the bail- 
ing of them, as in all other caſes. But that it ap- 
pears not, that either they ever demanded to be 
bailed, or that they were able to find ſufficient bail: 
and if they did not the one, or could not do the 
other, it may follow indeed that they were not 
bailed. But this commitment to the King's-Bench 
being the firſt ſtep to the bailing of them, (as by 
the conſtant courſe it is) ſhews moſt plainly that 
they were bailable by the Law, which is the only 
thing in queſtion, So that altho? theſe four prece- 
dents were ranked among them, that may ſecm to 
make againſt the reſolution of the Houſe of Com- 
mons, which was done, both becauſe they have 
this ſmall colour in them for the other ſide, to any 


man 
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man that is not acquainted with the nature and rea- 
ſons of the entries, and courſes of the Court of 
King's-Bench, and alſo becauſe all or ſome of them 
had been uſed in the late great cafe in the King's- 
Bench, as precedents that made againſt the Liberty 
claimed by the ſubject; yet in truth, all four of them 

do fully prove their reſolution : that is, they plainly 
ſhew that the Court of King's-Bench in every one 
of them reſolved, that the priſoners ſo committed 
were bailable, otherwiſe they had been remanded, 
and not committed to the Marſhal of the King's- 
Bench. And this was the anſwer to the objection 
made by Mr. Attorney upon thole four precedents, 
being all of the time of King Henry the ſeventh. 
To the fifth of theſe eight, being Edward Page's 
caſe, in 7 H. VIII. Roz. 23. Mr. Attorney ob- 
jected thus: He ſaid that Edward Page was com- 
-mitted to the Marſhalſea of the Houſhold, per 
: mandatum Domini Regis ibidem ſalvo cuſtodiend. &c. 
Qui committitur Mareſcallo, &c. Hoſ;itii Domini 
Regis. By which it appeareth, as he ſaid, that the 

Court remanded him back to the priſon of the 
' Marſhalſ-a of the Houſhold : and he ſaid, that 
whereas it had been objected at the firſt conference, 
that there was ſome miſtaking in the entry; he 
conceived indeed that there was a miſtaking, but ir 
was that the Clerk had entred commiltitur for re- 
_ -mittitur, and that it ſhould have been Qui remitlitur 
Mareſcallo hoſpitii Domini Regis: for when ever 
they remanded the priſoner, remilttur, and not 
commitlitur ſhould be entred. And that miſtaking, 
being ſo rectified and underſtood, he conceived it 
was a direct precedent againſt the reſolution of the 
Houſe of Commons. | 

To this it was anſwered by the Gentlemen of the 
Houſe of Commons, That there was no doubt 
indeed, but that a miſtake was in the entry by the 
Clerk, but that the miſtaking was quite of another 
nature. The addition of thoſe words, ho/pitii Dom. 
Regis, was the miſtaking, and the entry ſhould have 
been, qui committitur Mareſcallo, &c. only; that 
is, he was committed to the Marſhal of the King's- 
Bench z and ſo indeed the force of this precedent 
ſhould be but juſt the ſame with the firſt four: but 
the ignorance of the Clerk that entred ir, knowing 
not how to diſtinguiſh between the Marſhal of the 
Houthold and the Marſhal of the King's-Bench, was 
the cauſe of the addition of theſe words ho/p:tii Dom. 
Regis. | 

And to confirm fully this kind of interpretation 
of that precedent, and of the miſtaking of it, it 
was obſerved by the Gentlemen of the Houle of 
Commons, that there is in the margin of the Roll 
an infallible character that juſtifies ſo much. For 
by the courſe of that Court, whenſoever a priſoner 
is committed to the Marſhal of the King's-Bench 
and not remanded, the word Mareſcallo is written 
in the margin ſhort by Marr? turned up; and 
that is never written there, but when the meaning 
and ſenſe of the entry is, that the priſoner is com- 
mitted to the priſon of the ſame Court. Now in 
this caſe Marr? in the Margin is likewiſe written: 
which moſt clearly ſhews that the truth of this caſe 
was, that this Page was committed to the Marſhal 
of the King's-Bench and not remanded ; which if 
it had been, neither could the entry have been com- 
mittitur, nor ſhould the margin of the Roll have 
had Marr” written in it. 
And thus they have anſwered Mr. Attorney's 
objection touching this precedent, and concluded 
that now, beſides the firſt four of the. eight, they: 
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had another, and ſo five to prove that a priſoner 


committed per mandatum Domini Regis, generally 


was bailable by the judgment of the Court. How- 
ever, it appears not in theſe particulars that they 
were bailed ; which perhaps they were not, either 
becauſe they prayed it not, or becauſe they could 


not find ſufficient ball. 


The fixth of theſe precedents, being the caſe of 
Thomas Ceſar in the 8 Fac. Regis Rot. 99. Mr. 
Attorney objected to it thus; That Cæſar being 
committed per mandatum Domini Regis to the Mar- 


ſhalſea of the Houſhold, was returned upon Habeas 


Corpus to be ſo committed, and therefore detained 
in priſon, and that the entry is, Qui committitur 
priſonæ Mareſcal. predict. by which it appears clear- 
ly, that he was remanded to the ſame priſon from 
whence he came. 

To this the Gentlemen of the Houſe of Com- 
mons gave this anſwer : They ſaid, that the uſual 
entry of a remiltitur, when it is to ſhew that the 
Court by way of judgment, or award upon a reſo- 
lution, or debate, remands the priſoner, is, remmit- 
titur quou/que ſecundum legem deliberatus fuerit : but 
when they adviſe, or give way to the Keeper of 
the priſon to amend his return or the like, then 
the entry is only remit/itur generally, or remit- 


titur priſonæ predict. But it was indeed affirmed 


by Mr. Kzeling, a Clerk of great experience in 
that Court, that the entry of a Remittilur gene- 
rally, or remirtitur priſone predictæ was indifferently 
uſed for the ſame as remiltitur quouſque, & c. Yet 
it was expreſly ſhewed by the Gentlemen of the 
Houſe of Commons, that there was ſometimes 4 
difference, and that ſo it might well be in this caſe, 
For in the laſt of theſe eight precedents, which is 
Saltonſtall's caſe, they obſerved that remittitur 
Friſone predifle is often uſed ; and that it is twice 
uſed only for a remanding, during the time that 
the Court gave leave to the Warden of the Fleet to 
amend his return; which ſhews plainly, that tho? 
ſomerimes remittitur generally, and remiltitur quo: 
uſque, &c. may mean the ſame, yet ſometimes it 
doth not. And that in this caſe of Ce2/ar it doth 
not mean any other, but only ſo much as it doth 
twice in that of Salionſtall's caſe, was proved alſo by 
a rule of the Court, which was cited out of the rule- 
book of the Court of King's-Bench, by which rule 
the Court expreſsly ordered, that unleſs the Steward 
and Marſhal of the Houſhold did ſufficiently return 
the Writ of Habeas Corpus for Ceſar; that he ſhould 
be diſcharged, The words of the rule are, N. 
predifti Seneſcallus & Mareſcallus hoſpitii Domini 
Regis ſufficienter returnaverint breve deHabeas Corpus, 
Tho.Ceſar die Mercurii proxime poſt quindenam Sancti 
Martini de priſona exonerabitur. And this was the 
opinion of the Court ; which ſhews that the Court 
was ſo far from remanding him upon the return, 
that they reſolved, that unleſs ſome better return 
were made, the priſoner ſhould be diſcharged of 
his firſt impriſonment, though it appeared to them 
out of the body of the return (upon which they 
were only to judge) that he was committed per 
mandatum. Domini Regis only. And the rule not 
only ſhews the opinion of the Court then to have 
been agreeable with the reſolution of the Houſe of 
Commons, but alſo proves that Remittitur generally, 
or Remititur priſonæ predifie, doth not always im- 
ply a remanding upon judgment or debate. And 
this anſwer was given to this of Cz/ar's caſe, that is 
the ſixth of this number. | 
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The ſeventh is the caſe of James Demetrius. It 
was 12 Jac. Rol. 153. Mr. Attorney objected that 
this Demetrius and divers others being Brewers, 
were committed per concilium Domini Regis to the 
Marſhalſea of the Houſhold, and that upon the 
commitment ſo generally returned, they were re- 
manded, and that the entry was immedtate remitti- 
tilur pr efato Mareſcallo boſpitit prædicti; where he 
obſerved, that immediate ſhews that the Judges of 


thar time were ſo reſolved of this Queſtion, that 


they remanded them preſently, as men that well 
knew what the Law was herein. 

Hereunto the Gentlemen of the Houſe of Com- 
mons gave theſe anſwers. F irft, that-the Remit- 
titur in this caſe is but as the other in Cæſar's, and 
ſo proves nothing againſt them. Secondly, that 
immediate being added to it, ſhews plainly that it 
was done without debate, or any argument or 
conſideration had of it, which makes the authority 
of the precedents to be of no force in point of Law ; 
for judgments and awards given upon deliberation 
only and debate, are proots and arguments of 
weight, and not any ſudden Act of the Court with- 
out debate or deliberation. And the entry of in- 
mediats being propoſed to Mr. K-ling, it was con- 
firmed by him, that by that entry it appears by 
this courſe, that the remanding of him was the ſelf- 
fame day he was brought, which as it was ſaid by 
the Gentlemen of the Houſe of Commons, might 
be at the riſing of the Court, or upon adviſement, 
and the like. And this anſwer was given to this 
precedent of the Brewers, | 

The laſt of the eight, to which Mr. Attorney 
objected, is Saltonſtall's caſe in the 13 Fac. Regis. 
He was committed per mandatum Dominorum 
Regis de privato Concilio : and being returned by the 
Warden of the Fleet to be fo, remiltitur priſonæ 
prædictæ; and in the 13 Fac. in the fame caſe there 
is remittitur generally in the Roll. And theſe two 
make but one caſe, and are as one precedent. 

To this the Gentlemen of the Houſe of Commons 
anſwered, That it is true, the Rolls have ſuch en- 
tries of remitlitur in them generally, but that 
proves nothing upon the reaſon before uſed by them 
in Cæſar's caſe. But allo Saltonſtall was committed 
for another cauſe, beſides per mandatum Dom. Regis, 
a contempt againſt an order in the Chancery, 
and that was in the return alſo. And beſides the 
Court, as it appears in the Record, gave ſeveral 
days to the Warden of the Fleet to amend his re- 
turn, which they would not have done, if they 
had conceived it ſufficient, for that which is ſufficient 
needs not amendment. 

To this Mr. Attorney replied, that they gave 
him a day to amend his return, in reſpect of that 
part of it which concerns the order in Chancery, 
and not in reſpect of that which was per mandatum 
Dom. Regis. But the Gentlemen of the Houſe of 
Commons anſwered, that that appeared not any 
where, nor indeed is it likely at all, nor can be reaſo- 
nably ſo underſtood; becauſe if the other return 
per mandatum Dom. Regis had been ſufficient by it- 
ſelf, then doubtleſs they would have remanded him 
upon that alone; for then they needed not at all 
to have ſtood upon the other part of the return in 
this caſe, So that out of the Record itſelf it appears 
fully, that the Court conceived the return to be in- 
ſufficient. | | 

So the Gentlemen of the Houſe of Commons con- 
cluded, that they had a great number of precedents 


beſides divers Acts of Parliament, and Reaſons 
Vor VII, 
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of Common Law, agreeable to their reſolution ; 
and that there was not one precedent at all that made 
againſt them, but indeed, that almoſt all that were 
brought, as well againſt them as for them, if right- 
ly underſtood, made fully for the maintenance of 
their reſolution : and that there was not one example 
or precedent, of a Remitlitur in any kind upon 
the point before that of Cz/ar's caſe, which is before 
cleared with the reſt, and is but of late time, and 
of no moment againſt the reſolution of the Houſe of 
Commons. 

And thus, for ſo muchas concerned the precedents 
of Record, the firſt day of the conference deſired by 
the Lords ended. 


The next day they deſired another conference 


with the Houſe of Commons, at which it pleaſed 


the Committee of both Houſes to hear Mr Attorney 
again make what objections he could againſt other 
parts of the argument formerly delivered from the 
Houſe of Commons. He then objected againſt the 
Acts of Parliament, and againſt the Reaſons of Law; 
and his objections to thoſe parts were anſwered, as it 
appears by the anſwers by ordergiven into the Houſe 
of Commons by the Gentlemen that made them. 
[Vide poſtea, p. 180.) He objected alſo upon the 
ſecond day againſt the ſecond kind of precedents, 
which are reſolutions of Judges in former times, 
and not of Record, and brought alſo ſome other 
teſtimonies of the opinions of Judges in former times 
touching this point. | 
Firſt, for that reſolution of all the Judges of 
England in 34 Eliz. mentioned and read in the 
arguments at the firſt conference, he ſaid, That 
it was directly againſt the reſolution of the Houſe 
of Commons, and obſerved the words of it in 
one place to be, that perſons ſo committed by 
the King, or by the Council, may not be delivered 
by any of the Courts, Sc. And in another, that if 
the cauſe were expreſſed, either in general or in ſpe- 
cialty, it was ſufficient; and he ſaid that the expreſ- 
ſing of a cauſe in generality, was to ſhew the King 
or the Council's command : and to this purpoſe, he 
read the whole words of that reſolution of the 
Judges. Then he objected alſo, that in the report 
of one Roſwell's caſe in the King's-Bench, in 13 Fac. 
he found that the opinion of the Judges of that 
Court (Sir Edward Coke being then chief Judge 
and one of them) was, that a priſoner being com- 
mitted per mandatum Dom. Regis, or privati Concilii, 
without cauſe ſhewed, and ſo returned, could not 
be bailed, becauſe ir might be matter of State, 
or Arcana imperii, for which he ſtood committed, 
And to this alſo he added, an opinion he found in 
a Journal in the Houſe of Commons of 13 Fac, 
wherein Sir Edward Coke ſpeaking to a Bill preferred 
for the explanation of Magna Charta touching im- 
priſonment, ſaid in the fame Houſe, That one ſo 
committed could not be inlarged by the Law, 
becauſe it might be matter of State, for which he 
was committed. And amongſt theſe objections of 
the other nature alſo, he ſpake of the confidence 
that was ſhewed in behalf of the Houſe'of Commons : 
and he faid, ir was not confidence on either part 
could add any thing to the determination of the 
queſtion; but if it could, that he had as much rea- 
fon of confidence for the other ſide againſt the reſo- 
lution of the Houſe of Commons, grounding him- 
ſelf upon the force of his objections, which as he 
conceived had ſo weakned the arguments of the 


Houle of Commons, 
To 


Aa 


83 
To this a reply was made; and firſt it was faid 
to the Lords on the behalf of the Houſe of Com- 
mons, that not withſtanding any thing yet objected, 
they were upon clear reafon ſtill confident of the 
truth of their ſirſt reſolution, grounded upon fo 
juſt examination, and deliberation taken by them. 
And it was obſerved to the Lords alſo, that their 
confidence herein was of another nature, and of 
gleater weight, than any confidence that could be 
expreſſed by Mr. Attorney, or whomſoever elſe 
being of his Majeſty's Counſel learned. 
| Fo which purpoſe the Lords were deſired to take 
into their memories the difference between the preſent 
qualities of the Gentlemen that ſpake in behalf of 
the Houſe of Commons, and of the King's learned 
Counſel in their ſpeaking there, howlſoever acci- 
dentally they were both men of the ſame profeſſion: 
for the King's Counlel ſpake as Counſel perpetually 
retained by Fee, and if they made gloſſes or what 
advantageous interpretation ſoever for their own 
part, they did but what belonged to their place 
and quality, as Mr. Attorney had done. But the 


Gentlemen that ſpake in behalf of the Houſe of 


Commons, came there, bound on the one fide by 
the truft repoſed in them by their Country that 
ſent them, and on the other ſtde by an oath taken 
by every of them before he fit in the Houle, to 
maintain and defend the Rights and Prerogatives of 
the Crown: fo that even in the point of confidence 
alone, thoſe of them that ſpeak as retained Coun- 
ſel by perpetual Fee, and thoſe that by their place 
being admitted to ſpeak, are bound to utter nothing 
but truth, both by ſuch a truſt and ſuch an oath, 


were no way to be ſo compared or counter poiſed, 


as if the one were of no more weight than the 
other. | 

And then the objections before mentioned were 
alſo anſwered. 

For that of the reſolution of all the Judges of 
England in 34 Eliz, it was ſhewed, chat plainly 
it agreed with the reſolution of the Houſe of Com- 
mons : for although indeed it might have been 
expreſſed with more perſpicuity, yet the words of 
it, as they are, ſufficiently ſhew the meaning of it 
to be no otherwiſe. To that purpoſe, beſides the 
words of the whole frame of this reſolution of 
the Judges, as it is in the copy tranſcribed out of 
the Lord Chief Juſtice Anderſon's Book, written in 
his own hand, which book was here offered to be 
ſhewed in the behalf of the Houſe of Commons ; it 
was obſerved, that the words of the firſt part of it 


ſhew plainly, that all the Judges of England then 


reſolved, that the priſoners ſpoken of in the firſt 
part of their reſolution, were only priſoners com- 
mitted with cauſe ſhewed ; for they only ſay they 
might not be delivered by any Court without due 
trial by Law, and judgment of acquittal had; which 
ſhews plainly they meant that by trial and acquittal 
they might be delivered. But it 1s clear that no 
trial or acquittal can be had, where there is not 
ſome cauſe laid to their charge, for which they 
ought to ſtand committed. Therefore in that part 
of the reſolution ſuch priſoners are only meant as 
are committed with cauſe ſhewed, which alſo the 
Judges in that reſolution expreſly thought neceſſary, 
as appears in the ſecond part of their reſolution, 
wherein they have theſe words: If upon the re- 
« turn of their Habeas Corpus, the cauſe of their 
“ commitment be certified to the Judges, as it 
% gught to be, Cc.“ By which words they ſhew 
plainly, that every return of a commitment 1s inſuf- 
; | 
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ficient, that hath not a cauſe ſhewed of ir. Ang 
to that which Mr. Attorney ſaid, as if the cauſe 
were fufficiently expreſſed in generality, if the 
King's command or the Council's were expreſſed 
in it, as if that were meant in the reſolution for x 


ſufficient general cauſe; it was anſwered, that it 


was never heard of in Law, that the power or per- 
ſon that committed the priſoner was underſtood 
tor the cauſa captionis or cauſa detentionis, but only 
the reaſon why that power or perſon committed 
the priſoner. As alſo in common ſpeech, if any man 
aſk why or for what cauſe a man ſtands committed, 
the anſwer is not, that ſuch a one committed him, 
but his offence or ſome other cauſe is underſtood 
in the queſtion, and is to be ſhewed in the anſwer. 
But to ſay that ſuch a one committed the priſoner, 
is an anſwer only to the queſtion, who committed 
him? and not why, or for what cauſe he ſtands ſo 
commited, | 
Then for that of the copy of the report, in 13 
Fac. ſhewed forth by Mr. Attorney, it was anſwered 
by the Gentlemen of the Houſe of Commons, that 
the report itſelf which had been before ſeen, and 
peruſed among many other things at a Committee 
made by the Houſe, was of flight or no authority, 
for that it was taken by one, who was at that 
time a young ſtudent, and as a reporter in the 
King's-Bench, and there was not any other re- 
port to be found that agreed with it. Secondly, 
although the reports of young ſtudents, when they 
take the words of Judges as they fall from their 
mouths at the Bench, and in the fame perſon and 
form as they have ſpoken, may be of good credit ; 
25 in this caſe there was not one word ſo reported: 

ut in truth there being three caſes at a time in the 
King's-Bench, one Reſcell's caſe, Allen's, and 
Saltonſtall's caſe, every of which had ſomething of 
like nature in it, the 8 having been preſent in 
the Court, made up the frame of one report or caſe 
out of all three in his own words, and ſo put it into 
his Book: ſo that there is not a word in the report, 
but it is framed according to the ſtudent's fancy, 
as it is written; and nothing is expreſſed in it, as it 
came from the mouth of the Judges, otherwiſe than 
his fancy directed him. 

Thirdly, there are in the report plain falſhoads 
of matter of fact, wnich are to be attributed either 
to the Judges or to the Reporter. It is moſt likely 
by all reaſon, that they proceeded from the reporter's 
fault; howſoever, theſe matters of falihood ſhew 
ſufficiently that the credit of the reſt is of light 
value. It is faid in the report, that Harecourt 
being committed by the Council, was bailed, in 
40 Eliz. upon a Privy-Scat or a Letter, whereas in 
truth there is no ſuch thing. And it is ſaid there, 
that kind of Letters are filed in the Crown- Office, 
whereas in truth there was not any ſuch kind of 
Letters filed there in any caſe whatſoever. That 
Reſolution of the Judges in 34 El. is miſcited there, 
and made in 36 El. And it is ſaid there, that by 
that Reſolution, a priſoner returned to be com- 
mitted by the command of the King, might not at 
all be delivered by the Court; whereas no ſuch 
thing is comprehended in that Reſolution. 

But that which is of moſt moment is, that howiſo- 
ever the truth of the report were, yet the opinion 
of the Judges being ſudden, and without any de- 
bate had of the caſe, is of light moment: for in 
difficult points eſpecially, the moſt grave and 
learned men living may on the ſudden let fall (and 


that without any diſparagement to them) fuch 
opinions 
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inions as they may well, and ought to change upon 
Fs inquiry, examination, and full debate had 
before them, and mature deliberation taken by 
them. Now plainly in that of 13 Fac. there 1s not 


ſo much as a pretence of any debate at the Bar or 


Bench. All that is reported to have been, is repor- 


ted as ſpoken of the ſudden. And can any man take 


ſuch a ſudden opinion to be of value againſt ſolemn 
Jebates and mature deliberations fince had of the 
point? And indeed this great point, and all cir- 
cumſtances belonging to it, have within this half 
year, been ſo fully examined and ſearched into, 
that it may well be affirmed, that the moſt learned 
man wharſo:ver that hath now conſidered of it, hath 
within that time, or might, have learned more reaſon 
of ſatisfaction in it, thanever before hemet with. T here- 
{ore the ſudden opinion of the Judges to the contrary 
is of no value here, which allo is to be ſaid of that 
opinion obviouſly delivered in the Commons Houſe 
in 18 Fac. as Mr. Attorney objæcted out of the Journal 
of the Houſe. But beſides, neither was the truth of 
that report of that opinion in the Journal any way 
acknowledged; for it was ſaid in behalf of the Houſe 
of Commons, that their Journals were for matters of 
orders and reſolutions of the Houle of ſuch autho- 
rity, as that they were as their Records. But for 
any particular man's opinion noted in any of them, 
it was ſo far from being of any authority with them, 
that in truth no particular opinion is at all to be 
entred in them, and that their Clerk offends, when- 
ever he doth to the contrary. And to conclude, 
no ſuch opinion whatſoever can be ſufficient to 
weaken the clear Law comprehended in theſe relo- 
lutions of the Houſe of Commons, grounded 
upon ſo many Acts of Parliament, ſo much Reaſon 
of the Common-Law, and ſo. many Precedents of 
Record, and the Reſolution of all the Judges of 
England ; and againſt which not one Law, written 
or unwritten, not one Precedent, not one Reaſon 


hach been brought, that makes any thing to the 


contrary. 

And thus, ended the next day of the conference 
defired by the Lords, and had by a Committee of 
both Houſes, 


Serjeant Aſhley's Argument, ſeconding Mr. Attorney, 
in the behalf of his Majeſty. 


I Hope it will be neither offenſive nor tedious to 
your Lordſhips, if I ſaid ſomewhat to ſecond 
Mr. Attorney: which I the rather defire, becauſe 
yeſterday it was taken by the Gentlemen, and ar- 
gued on the behalf of the Commons, that the cauſe 
was as good as gained by them, and yielded by us, 
in that we acknowledged the Statute of Magna 
Charta, and the other ſubſequent Statutes to be yet 
in force : for on this they inforced this general con- 
cluſion ; | 
That therefore no man could be committed, or impri- 
ſoned, but by due proceſs, preſentment or indiftment. 
Which we ſay is a Non ſequitur upon ſuch our ac- 
knowledgment ; for then it would follow by neceſ- 
ſary conlequence, that no impriſonment could be 
juſtified but by proceſs of law, which we utter! 
deny. For in the cauſe of the Conſtable, cited by 
Mr. Attorney, it is moſt clear that by the ancient 
law of the land a Conſtable might ex officio, without 
any Warrant, arreſt and reſtrain a man to prevent 
an affray, or to ſuppreſs it. And fo is the authori- 


ty 38 Hen. VIII. Brook's abſtra#. ak. 
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ter the affray, apprehend and commit to priſon the 
perſon that hath wounded a man that is in peril of 
death, and that without warrant, or procefs ; as 
it is in 38 Edw. III. fol. 6. 

Alſo any man that is no Officer may apprehend 
a Felon without Writ, or Warrant, or purſue him 
as a Wolf, and as a common enemy to the Com- 
monwealth, as the Book is 14 Hen. VIII. fol. 16. 
So might any one arreſt a Night- walker, becauſe it 
is for the common profit, as the reaſon is given 
4 Hen. VII. fol. 7. | 

In like manner the Judges in theſe ſeveral Courts 
may commit a man, either for contempt, or miſ- 
demeanor, without either Proceſs or Warrant, 
other than take him Sheriff, or take him Marſhal], 
or Warden of the Heel. And the adverſaries will 
not deny, but if the King will alledge cauſe, he 
may commit a man per mandaium as the Judges do, 
without Proceſs or Warrant. 

And various are the cafes that may be inſtanced, 
wherein there may be a lawful commitment with- 
out proceſs, Wherefore I do poſitively and with 
confidence affirm, that if the impriſonment be law- 
ful, whether it be by proceſs, or without proceſs, it 
is not prohibited by the law, 

Which being granted, then the queſtion will apt- 
ly be made, whether the King or Council may com- 
mit to priſon per legem ſerræ, were only that a part of 
the Municipal Law of this Realm, which we call 
the Common Law? for there are alſo divers juriſ- 
dictions in this Kingdom which are alſo reckoned the 
law of the land. | 

As in Cawdry's caſe in Coke's 5th report, fol. i. the 
firſt Eccleſiaſtical Law is held the law of the land, 
to puniſh Blaſphemies, Schiſms, Hereſies, Simony, 
Inceſt, and the like, for a good reaſon there ren- 
dred, viz. That otherwiſe the King ſhould not 
have power to do Juſtice to his Subjects in all 
caſes, nor to puniſh all crimes within his Kingdom. 

The Admiral's juriſdiction is alſo lex terrg, for 
things done upon the Sea: but if they exceed their 
juriſdiction, a prohibition is awarded upon the Sta- 
tute of nullas liber homo; by which appears that the 
Statute is in force, as we have acknowledged. 

The Martial Law likewiſe, though not to be 
exerciſed in times of peace, when recourſe may 
be had to the King's Courts, yet in times of 
invaſion, or other times of Hoſtility, when an 
Army-Royal is in the field, and offences are 
committed, which require ſpeedy reformation, 
and cannot expect the ſolemnity of legal Trials; 
then ſuch impriſonment, execution, or other Juſtice 
done by the Law Martial is warrantable, for it is then 
the law of the land, and is jus gentium; which ever 
ſerves for a ſupply in the defect of the Common Law, 
when ordinary proceeding cannot be had. 

And ſo it is alfo in the caſe of the Law of the 
Merchant, which is mentioned 13 Edw. IV. fel, g, 
10. where a Merchant ſtranger was wronged in his 
goods, which he had committed to a Carrier to 
convey to Southampton, and the Carrier imbezzled 
ſome of the goods; for remedy whereof the Mer- 
chant ſued before the Council in the Star-Chamber 
for redreſs. It is there ſaid thus, Merchant ſtran- 
gers have by the King ſafe· conduct for coming into 
this Realm; therefore they ſhall not be compelled 
to attend the ordinary Trial of the Common Law, 
but, for expedition, ſhall ſue before the King's 
Council, or in Chancery, de die in diem & de bord 
in horam: where the caſe ſhall be determined by 
the Law of Merchants. | 

Aa2 In 


—— 


— Fc 

— — — 

B ——— — 
= 


— — => ow — 
Ab - 
<< 


* 


2 
. —— 2 
— — 

— 


— 
* . 
— . a: 
r 
— == 
5 


— 
* == 
— 


—— | - = 
\ r * — — 
9 — — 5 — 
K 4 = "_ 


— — 
. 
— 


— 


180 Debates in Parliament, 


In che like manner it is in the Law of State; when 


the neceſſity of State requires it, they do and may 
proceed to natural equity; as in thoſe other caſes 


where the law of the land provides not, there the pro- 


ceeding may be by the law of natural equity: and 
infinite are the occurrences of State, unto which the 
Common Law extends not. And if theſe proceed- 
ings of State ſhould not alſo be accounted the law 
of the land, then we do fall into the ſame incon- 
veniency mentioned in Caudrey's caſe, that the 
King ſhould not be able to do Juſtice in all caſes 
within his own Dominions. 

If then the King nor his Council may not com- 
mit, it muſt needs follow, that either the K ing muſt 


have no Council of State, or having ſuch a Council, 


they muſt have no power to make Orders, or Acts of 
State; or if they may, they muſt be without means 
to compel obedience to thoſe Acts: and ſo we ſhall 
allow them juriſdiction, but not compel obedience 
to thoſe Acts; but not correction, which will be 
then as fruitleſs as the command. Fruſtra potentia 
que nuvquam redigitur in flatutum. Whereas the 
very Act of Meſt minſter the firſt, ſhews plainly that 
the King may commit, and that his commitment is 
lawful, or elſe that A& would never have declared 
a man to be irrepleviable when he is committed 
by the command of the King, if the Law-makers 
had conceived that his commitment had been un- 
lawful. And Divine Truth informs us, that the 
Kings have their power from God, the P/almi/t cal- 


ling them the children of the moſt High, which is in 


a more ſpecial manner underſtood than of other 
men: for all the ſons of Adam are by election the 
ſons of God, and all the ſons of Abraham by recre- 
ation, or regeneration, the children of the moſt 
High, in reſpe& of the power which is committed 
unto them; who hath alſo furniſhed them with 
ornaments and arms fit for the exerciſing of that 


power, and hath given them Scepters, Swords, and 


Crowns : Scepters to inſtitute, and Swords to exc- 
cute laws; and Crowns, as Enſigns of that power 
and dignity, with which they are inveſted. Shall 
we then conceive that our King hath ſo far tranſmit- 
ted the power of his Sword to inferior Magiſtrates, 
that he hath not reſerved ſo much ſupream power, 
as to commit an offender to priſon? 10 Hey. VI. 


fel. 7. it appears that a Steward of a Court-Leet 


may commit a man to priſon, and ſhall not the 
King from whom all inferior power is deduced have 
power to commit? We call him the fountain of 
Juſtice, yet when theſe ſtreams and rivulets, which 
flow from that fountain, come freſh and full, we 
would fo far exhauſt that fountain, as to leave it 
dry. But they that will admit him ſo much power, 


do require the expreſſion of the cauſe : I demand 


whether they will have a general cauſe alledged, or 


a ſpecial? If general, as they have inſtances for Trea- 


ſon, Felony, or for Contempr, (for to leave fencing, 
and to ſpeak plainly as they intend it) viz. If Loan 
of money ſhould be required and refuſed, and there- 
upon a commitment enſue, and the cauſe ſignified 
to be for Contempt, this being unequal inconveni- 
ence from yielding, the remedy is fought ; in the 
next Parliament would be required the expreſſion 
of the particular cauſe of the commitment. Then 
how unfit would it be for King or Council in caſes 
to exprels the particular cauſe, it's eaſily to be ad- 
Judged, when there is no State, or Policy of Govern- 
ment, whether it be Monarchical, or of any other 
frame, which have not ſome Secrets of State, not 
communicable to vulgar underſtanding, 


6 


4 Car. I. 


I will inſtance but one; if a King imploy an Am- 
baſſador to a Foreign Country or Stubs, — i. 
ſtructions for his Negotiation, and he purſue not 
his inſtructions, whereby diſhonour and damage 
may enſue to the Kingdom, is not this commit- 
table ? : 

And yet the particular of his inſtruction, and the 

manner of his miſcarry ing, is not fit to be declared to 
his Keeper, or by him to be certified to the Judges, 
where it is to be opened and debated in the preſence 
of a great audience. 
I therefore conclude, for offences againſt the State 
in caſe of State-Government, the King and his 
Council have lawful power to puniſh by impriſon- 
ment, without ſhewing particular cauſe, where it 
may tend to the diſcloſing of State-Government. It 
is well known to many that know me, how much 
T have laboured in this law of the Subject's liberty 
very many years b fore I was in the King's ſervice, 
and had no cauſe then to ſpeak, but to ſpeak ex aj. 
mo; yet did I then maintain and publiſh the ſame 
opinion which now I have declared concerning the 
King's ſupream power in matters of State, and there- 
fore cannot juſtly be cenſured to ſpeak at this preſent 
only to merit of my Miſter, Bat if I may freely 
ſpeak my own underſtanding, I conceive it to be a 
queſtion roo high to be determined by any legal 
direction; for it muſt needs be an hard caſe of con- 
tention, when the Conqueror muſt fit down withir- 
reparable loſſes, as in this caſe, If the Subject pre- 
vails, he gains liberty, but loſeth the benefit of that 
State- Government, by which a Monarchy may ſoon 
become an Anarchy; or if the State prevails, it 
gives abſolute Sovereignty, but loſeth ſubjects: not 
their ſubjection, for obedience we muſt yield, tho? 
nothing be left us but prayers and tears, but yet 
loſeth the beſt part of them, which is their affections, 
whereby Sovereignty is eſtabliſhed, and the Crown 
firmly fixt on his royal head. Between two ſuch ex- 
creams there is no way to moderate, but to find a 
medium for the accommodation of the difference; 
which 1s not for me to preſcribe, but only to move 
yourLordſhips, to whom I ſubmit. 


After Mr. Serjeant's ſpeech ended, my Lord- 
Pre ſident ſaid thus to the Gentlemen of the Houle 
of Commons ; That though at this free conference, 
liberty was given by the Lords to the King's Coun- 
ſe] ro ſpeak what they thought fit for his Majeſty, 
yet Mr. Serjeant Aſhley bad no authority, or di- 
rection from them to ſpeak in that manner he had done. 
And he was committed into cuſtody, and afterwards, 
being forry for any haſty expreſſion he might 
have uſed, was diſcharged, 


The Obſections of the King's Counſel, with the Anſeoers 
made thereunto, at the two Conferences touching the 
fame maller. 


11 was agreed by the Attorney-General, Sit 
Robert Heath, that the ſeven Statutes urged by 
the Commons were in force, and that Magna Char- 
ta did extend moſt properly to the King. But he 
ſaid, 1. That ſome of them are in general words, 
and therefore conclude nothing, but are to be ex- 
pounded by the precedents; and others that be 
more particular, are applied to the ſuggeſtions of 
ſubjects, and not to the King's command ſimply of 
itſelf, Hereunto it was anſwered, that the Statutes 
were as direct as could be, which appeareth by the 
reading of them ; and that though ſome of them 

ſpeak 
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ak of ſuggeſtions of the ſubjects, yet others do 
100 : and hey that do, are as effectual, for that they 
are in equal reaſon, a commitment by the com- 
mand of the King, being of as great force, when 
it moveth by a ſuggeſtion from a ſubject, as when 
the King taketh notice of it himſelf ; the rather for 
that Kings ſeldom intermeddle with matters of this 
nature, but by information from ſome of their 

le. 

2. Mr. Attorney objected, that per legem terre in 
Magna Charta (which is the foundation of this 
— cannot be underſtood for proceſs of the 
law and original writs; for that in all criminal pro- 
ceedings no original writ is uſed at all. But every 
Conſtable either for Felony or Breach of the Peace, 
or to prevent the breach of the Peace, may com- 
mit without proceſs or original writ, and it were hard 
the King ſhould not have the power of a Conſtable. 
And the Statute cited by the Commons, makes pro- 
ceſs of the law and writ original, to be all one. 

The anſwer of the Commons to this objection 
was, that they do not intend original writs only by 
law of the land, but all other legal proceſs, which 
comprehends the whole proceedings of law upon 
cauſe, other than trial by Jury, Judicium parium, 
unto which it is oppoſed. Thus much is imported ex 
vi termini out of the word proceſs ; and by the true 
acceptation thereof in the Statutes which have been 
uſed by the Commons to maintain their declaration, 
and moſt eſpecially the Statutes of 25 Ed. III. cap. 
4. where it appeareth that a man ought to be 
brought in to anſwer by the courſe of the law, 
having former mention of proceſs made by original 
writ. 

And in 28 Ed. III. cap. 3. by the courſe of the 
law is rendred by due proceſs of the law: And 36 
Ed. III. Rot. Parliamenti, num. 20. the petition 
of the Commons faith, that no man ought to be im- 
priſoned by ſpecial command without indictment or 
other due proceſs to be made by the law. 37 Ed. III. 
cap. 18. calleth the ſame thing proceſs of the law; 
and 42 Ed. III. cap. 3. ſtileth it by due proceſs 
and writ original; where the conjunctive muſt be 
taken for a diſ-· junctive, which change is ordinary in 
an expoſition of Statutes and Deeds, to avoid incon- 
veniences, to make it ſtand with the reſt ; and with 
reaſon, as it may be collected, by the law of the 
land in Magna Charta, by the courſe of the law in 


25 Ed. III. by the due proceſs of law in 28 Ed. III. 


other due eg to be made by the law in 36 Ed. III. 
procefs of the law in 37 Ed. III. and by due pro- 
ceſs and writ original in 42 Ed. III. are meant one 
and the ſame thing; the latter of theſe Statutes re- 
ferring always to the former, and that all of them 
import any due and regular proceedings of law upon 
a cauſe other than the Trial by Jury And this ap- 
peareth 10 Rep. 74. in the caſe of the Marſbalſea, 
and 11 Rep. 99. James Bagg's caſe, where it is un- 
derſtood of giving juriſdiction by Charter or Preſeri- 
ption, which is the ground of a proceeding by courſe 
of law. And in Selden's Notes on Forteſcue, fol. 29. 
where it is expounded for law wager, which is like- 
wiſe a Trial at law by the oath of the parties, diffe- 
ring from that by Jury, And it doth truly com- 
prehend theſe and all other regular proceedings in 
law upon cauſe, which gives authority to the Con- 
ſtable to arreſt upon cauſe. And if this be not the 
true expoſition of theſe words per legem terre, the 
King's Counſel were deſired to declare their mean- 
ing, which they never offered to do; and yet cer- 


fainly theſe words were not put into the Statute, 


without ſome intention of conſequence. 


relating to the Liberty of the Subjef. 
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And thereypon Mr. Serjeant Apley offered an 
interpretation pf them thus; namely, That there 
were divers laws of this Realm, as the Common Law, 
the Law of the Chancery, the Eccleſiaſtical Law, 
the Law of the Admiralty, or Marine Law, the Law 
of Merchants, the Martial Law, and the Law of 
State; and that theſe words per legem terræ do ex- 
tend to all theſe Laws. 

To this it was anſwered, that we read of no Law 
of State, and that none of theſe laws can be meant 
there, ſave the Common Law, which is the princi- 
pal and general law, and is always underſtood by way 
of excellency, when mention is made of the law of 
the land generally : and that though each of the other 
laws, which are admitted into this Kingdom by 
Cuſtom or Act of Parliament, may juſtly be called 
a law of the land, yet none-of them can have the 
preheminence to be ſtiled the law of the land. And 
no Statute, Law. Book, or other Authority, printed 
or unprinted, could be ſhewn, to prove that the 
law of the Jand, being generally mentioned, was 
ever intended of any other than the Common Law ; 
and yet even by theſe other laws, a man may not be 
committed without a cauſe expreſſed. | 

But it ſtandeth with the rule of other legal expo- 
ſitions, that per l:g-m terre muſt be meant the 
Common Law, which is the general and univerſal 
Law, by which men hold their Inheritances; and 
therefore if a man ſpeak of eſcuage generally, 
it is underſtood, as Littl-ton obſerveth, Sec. 99. of 
the incertain eſcuage, which is a Knight's ſervice 
tenure, for the defence of the Realm, by the body 
of the tenant in time of war; and not of certain eſ- 


cuage, which giveth only a contribution in money, 


and no perſonal ſervice. | 

And if a Statute ſpeak of the King's Courts of 
Record, it is meant only of the four at Feftminſter by 
way of excellency, C:ke's 6. Rep. 20. Gregory's caſe. 
So the Canoniſts by the Excommunication ſimply 
ſpoken, do intend the greater Excommunication, 
And the Emperor in his Inſtitutions ſaith, that the 
Civil Law being ſpoken generally, is meant of the 
Civil Law of Rome, though the Law of every City 
is a Civil Law; as when a man names the Poct, the 
Grecians underſtand Homer, the Latiniſts Virgil]. 

2, Admit per legem terre extend to all the 
laws of the land, yet a man muſt not be committed 
by any of them, but by the due proceedings that 
are executed by thoſe laws, and upon a cauſe de- 
clared, 

Again,it was urged, That the King was not bound 
to expreſs a cauſe of impriſonment, becauſe there 
may be in it matter of State, not fit to be revealed 
for a time, leſt the confederates thereupon make 
means to eſcape the hands of Juſtice, And there- 
fore the Statutes cannot be intended to reſtrain all 
commitments, unleſs a caufe be expreſſed ; for that it 
would be very inconvenient and dangerous to the 
State, to publiſh the cauſe ar the very firſt, 

Hereunto it was replied by the Commons, That 
all danger and inconvenience may be avoided by de- 
claring a general cauſe, as for Treaſon, Suſpicion of 
Treaſon, Miſpriſion of Treaſon, or Felony, without 
ſpecifying the particular; which can give no greater 
light to a confederate, than will be conjectured by 
the very apprehenſion upon the impriſonment, if 
nothing at all were expreſſed. 

It was further a ledged, That there was a kind of 
contradiction in the poſition of the Commons, when 
they ſay a party committed without a cauſe ſhewed, 
ought to be delivered or bailed ; bailing being a kind 
of impriſonment 3; delivery, a total freeing. 


To 
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To this it hath been anſwered, that it hath al- 
ways been the diſcretion of the Judges, to give ſo 
much reſpect to a commitment by the command of 
the King, or the Privy-Council, (which are ever 
intended to be done in juſt and weighty caulcs,) that 
they will not preſently ſet them free, but bail them 
to anſwer, what ſhall be objected againſt them on 


his Majeſty's behalf; but if any other inferiour 


Officer do. commit a man without ſhewing cauſe, 
they do inſtantly deliver him, as having no 
caule to expect their leiſure. So the delivery is ap- 
plied to an impriſonment by the command of ſome 
mean miniſter of Juſtice ; bailing, when it is done 
by the command of the King or his Council, 
It was argued by Mr. Attorney, that bailing 
was a grace and favour of a Court of Juſtice, and 
that they may refuſe to do it. | 
This was agreed to be true in divers caſes 3 as 
where the cauſe appears to be for Felony or other 
crimes expreſſed, for that there is another way to 
diſcharge them in ſome convenient time by their 
Trial; and yet in theſe caſes, the conſtant practice 


hath been anciently and modernly to bail men: but 


where no cauſe of the impriſonment is returned, but 


the command of the King, there is no way to deli- 


ver ſuch perſon by Trial or otherwiſe, but that of 
the Habeas Corpus. And if they ſhould be then 
remanded, they might be perpetually impriſoned 
without any remedy atall; and conſequently a 
man that had committed no offence, might be in 
a worſe caſe than a great offender : for the latter 
ſhould have an ordinary Trial to diſcharge him, 
the other ſhould never be delivered, | 
It was further ſaid, that though the Statute of Meſt- 
minſter 1. cap. 15. be a Statute which by way of 
proviſion did extend only to the Sheriff, yet the re- 
cital of that Statute touching the four caſes, where- 
in a man was not repleviable at the Common Law; 
namely, thoſe that were committed for the death of 
a man, by the command of the King, or of his Juſ- 
tices, or for the Foreſt ; did declare that the Juſtices 
could not bail ſuch a one, and thatrepleviable and bail- 


able were ſynony mous or all one: and that Stanford 


a Judge of great authority, doth expound it accord- 
ingly, (Stan. pl. Cor. 72.) and that neither the Sta- 
tute nor he ſay repleviable by the Sheriff, but ge- 
nerally without reſtraint; and that if the Chief Juſ- 
tice commits a man, he is not to be inlarged by 
any other Court, as appeareth in the Regiſter, 

To this it was anſwered, 1. That the recital of 
the body of the Statute, relateth to the Sheriff 
only, as appeareth by the very words. 2, That 
repleviable is to the Sheriff, for that the word im- 
ports no more; but a man committed by the Chief 
Juſtice, is bailable by the Court of King's- Bench. 
3. That Stanford meaneth all of the Sheriff, or at 


leaſt he hath not ſufficiently expreſſed that he in- 


tended the Juſtices, 4. It was denied that replevi- 
able and bailable were the ſame, for they differ in 
reſpect of the place where they are uſed, bail being 
in the King's Court of Record, repleviable before the 
Sheriff; and they are of ſeveral natures, repleviable 
being a letting at large upon ſureties, bailing being 
when one traditur in ballium, the bail are his Goal- 
ers and may impriſon him, and ſhall ſuffer body 


for body; which is not true of replevying by ſure- 


Debates in Parhament, 


34 Car. J. 


ties: and bail differeth from mainprize in this, that 
mainpriſe is an undertaking in a ſumcertain, bail ing is 
to anſwer the condemnation in civil cauſes, and in 
criminal, body for body. 

The reaſons and authorities in the firſt conference 
were then renewed, and no exceptions taken to any, 
ſave that in 22 ex. VI. it doth not appear that 
the command of the King was by his mouth, which 
mult be intended, or by his Council, which is all 


one, as is obſerved by Stanfird, for the two words 


are, that a man is not repleviable by the Sheriff, 


who is committed by the Writ or the commandment 


of the King. 


21 Edu. I. Rot. 2. dorſ. was cited by the King's 


Counſel ; but it was anſwered, that it concerned 
the Sheriff of Lecieſterſbire only, and not the power 
of the Judges. 33 Hen. VI. the King's Attorney 
confefled, was nothing to the purpoſe ; and yet 
that Book hath been uſually cited by thoſe that 
maintain the contrary to the declaration of the 
Commons. And therefore ſuch ſudden opinions as 
have been given thereupon, are not to be regarded 
the foundation failing. 

And where it was laid that the French of 36 
Ed. III. Ret. Parliamenti, num. 9. which can re— 
ceive no anſwer, did not warrant what was inferred 
thence ; but that theſe words, /ans diſturbance mei- 
tre, ou arreſt fair, & le contre per ſpecial mandement 
ou en autre manicre, mult be underſtood, that the 
Statutes ſhould be put in execution, without putting 
diſturbance, or making arreſt to the contrary by 
ſpecial command or in other manner; the Com- 
mons did utterly deny the interpretation, given by 
the King's Counlel : and to juſtify their own, did 
appeal to all men that underſtood French. And up- 
on the ſeven Statutes did conclude, that their decla- 
tion remained an undoubted truth, not controlled 
by any thing faid to the contrary. 


[The Proceedings againſt the Earl of Suffolk, 
14 Apntl, 1628*, 


M Kerton acquainted the Houſe that the Earl 
of $ffolk had ſaid to ſome Gentlemen, That 
Mr. Selden had razed a Record, and deſerved to be 
hanged, . for going about to ſet diviſion betwixt the 
King and his Subjects. And being demanded to 
whom the words were ſpoken, he was unwilling to 
name any, till upon the queſtion it was reſolved he 


ſhould nominate him. He then named Sir John 
Strangways; who was unwilling to ſpeak what he 


had heard from the Earl: but being commanded 
by the Houſe, and refolved upon the queſtion, he 
confeſſed, | | 
That upon Saturday laſt, he being in the Com- 
mittee-Chamber of the Lords, the Earl of Suffolk 
called to him, and ſaid, Sir John, will you not hang 
Selden? To whom he ſaid, for what? The Earl re- 
plied ; By God be bath razed a Record, and deſerves 
to be hanged Þ. | 
This the Houſe of Commons took as a great in- 
jury done to the whole Houſe, Mr. Selden being 
imployed by them in the Conference with the Lords 
in the great cauſe concerning the Liberty of the per- 
ſons of the ſubjects. 
The 


* This was Ihecpilus Earl of Suffolk, Son to James Earl of Suffolk, Lord-Treaſurer, Temp. Fac. I. 
+ Mr Selden, ] I am called up to juſtify myſeif. I ſee the words charge me to have razed Records. I hope no man believes I 
ever did it. I cannot gueſs what this Lord means. I did deliver in whole Copies of divers Records examined by myſelt, and 
divers other Gentlemen of this Houſe. Theſe I deliver'd into the Lords Houſe; and the Clerk of the Crown brought in the Re- 
cords offrhe Office before the Lords: I defire that there may be a meſſage from ithis Houſe to the Lords, to make at the Bar there a 
Charge againſt the Lord that {poke thus; and J hope we ſhall have Juſtice. Ex MSS. Pymmii in Selden Ii ſe, in his Works, Vol. p. 16. 
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The Houſe preſently ſent Sir Kohert Philips with 
a meſſage to the Lords to this effect; he expreſſed 
the great care the Commons had upon all occaſions 
to maintain all mutual reſpect and correſpondency 
betwixt both Houſes : then he informed them of a 
great injury done by the Earl of Salt to the whole 
thereof, who by their command had been imploy- 
ed in the late conference with their Lordſhips: that 
the Houſe was very ſenſible thereof, and according 
to former precedents, made them truly acquainted 
with it, and demanded Juſtice againſt the Earl of 
S»ffolk. He read the words, ſaying, they were 
ſpoken to Sir John Strangways, a Member of their 
Houſe. | x 

After a ſhort ſtay, the Lords called for the Meſ- 
ſenger, to whom the Lord-Keeper gave this an- 
ſwer; he ſignified the great deſire and care of their 
Lordſhips to maintain and increaſe the correſpon- 
dencies betwixt both Houſes, and as a teftimon 
thereof they had partly taken into conſideration the 
charge: that the Earl of Suffolk, being a man of 
great place and honour, had voluntarily proteſted 
upon his Honour and Soul, that there paſſed no 
ſuch words as thoſe from him to Sir Jobn Strang- 
ways 3 and the Lord-Keeper wiſhed that their Lord- 
ſhips ſpeedy proceedings in this buſineſs, might 
reſtify their love and good- will to the Commons 


Houſe. 


The next day, being the 15th of April, Sir John 
Strangways made a proteſtation openly in the 
Houle, wherein he avowed that (notwithſtanding 
the Earl's denial) he did ſpeak thoſe words poſitive- 
ly unto him, and would maintain it any way fitting 
a Member of that Houſe, or a Gentleman of 
Honour. | 

They ordered that this proteſtation ſhould be 
entered into the Journal-book, and that a Com 
mittee ſhould take into conſideration what was fit 
for the Houſe to proceed to, for the juſtification of 
Sir John Strangways, and what was fitting to be 
done in this cafe, and to examine witneſſes of the 
proof of the words. 

Upon the 17th day Sir John Elliot reported what 
the Committee had done; That they had ſent for 
and examined Sir Chriſtopher Nevil ; who related, 
that upon Saturday being in the Lords Committee- 
Chamber, the Earl of Syfolk ſaid thus to him: Mr. 
ee, hath cleared the buſineſs, and hath made 
the cauſe plain on the King's ſide; and further 


ſaid, Mr. Selden hath razed a Record, and hath de- 


ſerved to be hanged, and the lower Houſe ſhould do 
well to join with => higher in a petition to the King 
to hang him; and added as a reaſon, for Mr. Sel- 
den went about, and took a courſe to divide the 
King from his people: or words to that effect. And 
being asked whether he conceived that thoſe wards 
of dividing the King from his people, had relation 
to the whole and general action of Mr. Selden be- 
fore the Lords, or to the particular of razing a 
Record ; he conceived they were referred to the ge- 
neral action, g 

They had examined one Mr. Littleton, who con- 
feſſed he heard the Earl of Suffolk ſpeak to a Gentle- 
man, whom he knew not, words to this effect, viz. 
That he would not be in Mr.Selden's coat for 10000 l. 
and that Mr. Seldex deſerved to be hanged. 

I be ſecond part of this report concerned the par- 
ticular of Sir Jabn Strangways, wherein though the 
Committee found no witneſs to prove the words 
ſpoken to Sir Foby Straugways, yet there were 


relating to the Liberty of the Subjcd. 


Houſe, and to Mr. Selden a particular Member 


183 
many circumſtances which perſuaded them of the 
truth thereof, | 

1. That the ſame words in the ſame ſyllables were 
ſpoken to Sir Chriſtopher Neuil, and that the Earl 
as he called to him Sir Jobn Strangways, ſo he cal- 
led to him Sir Chriſtopher Nevil. 

2. That the Earl of S Felt called Sir Fobn Strang- 
ways to him, and ſpake to him, was proved by Sir 
George Fane, and 'Sir Alexander St. Fobn, at which 
time the Earl ſeemed full of that which he deli- 
vered. | | 

3. That Sir John Strangways inſtantly after his 
diſcourſe with the Earl of Suffolk went to the Earl 
of Hertford, and delivered him the paſſages betwixt 
them, being the fame related in the houſe. 

4. From the unwillingneſs of Sir Jobn Strang- 
ways, though called upon by the Houſe, to teſtify a- 
gainſt the Earl, till it was refolved by queſtion he 
ſhould do it: from a probability, that had not theſe 
words been ſpoken to himſelf, it is like he would have 
produced Sir Chriſtopher Nevil, from whom he alſo 
heard the ſame, 

5. From the worth of the Gentleman, and his 
ingenious proteſtation in the Houſe, That he was 
ready to juſtify the truth of what he ſaid in any 
courſe the Houſe ſhould think meet, or was fit for 
a Gentleman of Honour. 2 

Hereupon the Houſe reſolved upon the queſtion 

1. That the Earl of SAH, notwithſtanding his 
denial, had laid a moſt unjuſt and ſcandalous impu- 
tation upon Mr. Selden, a Member of the Houle, 
being imployed in the ſervice of the Houſe, and 
therein upon the whole Houſe of Commons. 

2. That this Houſe upon due examination is fully 
ſatisfied that Sir Jobn Strangways, (notwithſtanding 
the Earl of Sufolk's denial) hath affirmed nothing 
but what is moſt true and certain. | | 

3. That theſe particulars and additions be again 
preſented to the Lords, and the Earl of Syfalk be 
newly charged at the bar, and the Lords deſired to 
proceed in Juſtice againſt the Earl, and to inflict ſuch 
puniſhment upon him as an offence of ſa high a na- 
ture, being againſt the Houſe of Commons, doth 
deſerve, | 

Sir Jobn Elliot was ſent with the meſſage to the 
Lords; who after a while returned this anſwer, 
That they had taken the meſſage into conſideration, 
and would further take it into due conſultation, and 
in convenient time would return an anſwer by Meſ- 
ſengers of their own. But what was done in ibis 
affair, does not appear.] 


R. Mae, on the 16th of April, offered an 
anſwer to the inconveniences preſented by 
Mr. Attorney, which were four in number. 
Firſt, where it was objected, that it was inconvenient 
to exprels the cauſe, for fear of divulging the Arcana 
imperii, for hereby all may be diſcovered and 
abundance of Traitors never brought to Juſtice: 
To this that learned man anſwered, | 
That the Judges by the intention of the Law are 
the King's Counſel, and the ſecrets may ſafely be 
committed to all, or ſome of them, who might 
adviſe whether they will bail him : and here is no 
danger to King, or ſubjects ; for their oath will not 
permit them to reveal the ſecrets of the King, 
nor yet to detain the ſubjec̃ts long, if by Law he be 
to be bailed, | | 
Secondly, for that objection of the children of 
Odonell, he laid this for a ground, that the King 
can 
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can do no wrong; but in caſes of extream neceſſity, 


we muſt yield ſometimes for the preſervation of the 
State, ubi units damnum utilitate publica rependitur : 


he ſaid there was no truſt in the children of Traitors, 


no wrong done if they did /abefacere, or marceſcere 
in carcere. It is the ſame caſe of neceſſity, as when 
to avoid the burning of a Town, we are forced to 
pull down an honeſt man's houſe, or to compel a 
man to dwell by the ſca- ſide for defence or fortitude. 
Yet the King can do no wrong, for potentia juris eſt 
non injuria: Ergo the Act of the King, tho? to the 
wrong of another, is by the Law made no wrong; 
as if he commanded a perſon to be kept in priſon, 


yet he is. reſponſable for his wrong : he quoted a 


book, 42.6. Af. Port. 

"Thirdly, the inſtance made of Veſtminſt. firſt, 
he ſaid there was a great diſference between thoſe 
chree, Mainpriſe, Bail, and Replevin. The Statute 
ſays, a man cannot be replevied : Ergo not bailed 


non ſequitur, Mainpriſe is under pain; Bail is body 


for body: but no pain is ever in Court to be de- 
clared, unleſs che party appears. Replevin is 
neither by ſurety nor bail ; and Replevin is never 


in Court, 
Fourthly, where it is ſaid that bail is ex gratia, 


he anſwers, that if the priſoner comes to Hah-as 


Corpus, then it is not ex gratia, yet the Court may 
adviſe, but mark the words ad ſubjiciendum & reci- 
Plendum prout curia conſideraverit. Now it 15 im- 
poſſible the Judges ſhould do fo, if no cauſe be 
expreſſed ; for if oy know no cauſe, he may 
bring the firſt, ſecond, third, and fourth Habeas 
Corpus, and ſo infinite, till he find himſelf a perpe- 
tual priſoner : ſo that no cauſe expreſſed, is worſe 
for a man, than the greateft cauſe or villany that 
can be imagined. And thus far proceeded that 


learned Gentleman. 


Houſe of Commons, he had liberty to 
peak, if opportunity were offered. He applied his 
anſwer to one particular of Mr, Attorney, who 
aſſigned to the King four great truſts: 1. of War, 
2. Coins, 3. Denizens, 4. Pardons ; it is aſſented 
to, that the King is truſted with all theſe four legal 
Prerogatives, but the argument followeth not, the 
King is truſted with many Prerogatives: Ergo in 
this non ſequitur non eſt ſiifficiens enumeratio partium. 
He faid he could anſwer theſe particulars with two 
rules, whereof the firſt ſhould wipe off the firſt 
and the ſecond; and the other, the third and 
fourth. 3 

The firſt rule is this: there is no fear of truſting 


M R. Glanvile ſaid, That by favour of the 


the King with any thing, but the fear of ill Counſel: 
the King may eaſily there be truſted, where ill 


Counſel doth not engage both the King and ſub- 
jects, as it doth in matter of War and Coin. If he 
miſcarry in the Wars, it is not always plectuntur 
Achivi, but he ſmarts equally with the people; if he 
abaſe his Coin, he loſeth more than any of his 
people: Ergo he may ſafely be truſted with the 
flowers of the Crown, War and Coin. 

The ſecond rule he began was this, when the 
King is truſted to confer grace, it is one thing; but 
when he is truſted to infer an injury, it is another 
matter. The former power cannot by miſcoun- 
ſelling, be brought to prejudice another, the lat- 
ter may; if the King pardoneth a guilty man, he pu- 
niſheth not a good ſubject ; if he denizen never fo 
many ſtrangers, it is but damnum ſine injuria: we 
allow him a liberty to confer grace, but not with- 
out cauſe to infer puniſhment; and indeed he 
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cannot do injury, for if he command ro do a man 
wrong, the command is void, & actor fit author 
and the actor becomes the wrong doer. Therefore 
the King may be ſafely truſted with War, Coin, 
Denizens, and Pardons, but not with a power to 
impriſon without expreſſion of cauſe, or limitation of 
time; as the Poet tells us, becauſe Libertas potius auro. 


After theſe Debates, the Houſe of Peers called 
upon the Judges to anſwer the Charge of the Houſe 
of Commons, for their Judgment on the Habeas 
Corpus, brought in Mich, Term by the Gentlemen 
impriſoned for refuſing to ſubſcribe to the Loaꝝ. 


The Anſwer of the Judges for Matter of 
Fat upon the Habeas Corpus, 21 April. 


HE Chief. Juſtice ſaith, they are prepared to 

obey our command, but they deſire to be 
adviſed by us, whether they being ſworn upon pe- 
nalty of forfeiting Body, Lands, and Goods, into 
the King's hands to give an account to him, may 
without Warrant do this. 

The Duke ſaid, he had acquainted the King 
with the buſineſs, and for ought he knew he is well 
content therewith, But for better aſſurance, he 
hath ſent his brother of Anglz/cy to know his 
pleaſure. 

Devonſhire. If a complaint be made by a mean 
man againſt the greateſt Officer in this place, he 
is to 2 an acount of his doings to this Houſe. 

Biſhop of Lincoln. This motion proceeded from 
him, and ſo took it for clear, that there was an 
appeal from the Chancery to a higher Court than 
the King's-Bench, and that Court hath ever given 
an account of their doings. 

The Lord Say. He wondred there ſhould be 
any queſtion made of this buſineſs, becauſe in his 


opinion this being the higheſt Court, did admit of 


no appeal. 


The Preſident. The Judges did not do this by 
way of appeal, but as the moſt common way for 
them, this being a matter concerning the King's 
Prerogative. 

Lord Say. If they will not declare themſelves, 
we muſt take into conſideration the point of our 
privilege. 

The Duke, This was not done by the Judges, 
as fearing to anſwer, but of reſpect to the King. 
And now his brother was come with anſwer from 


the King, that they might proceed. 


Order was taken that this paſſage ſhould not be entred 
into the Fournal-Bogk. And jo Fudge WHITLOCK 


pate. 
Y Lords, we are by your appointment here 


ready to clear any aſperſion of the Houle 
of Commons in their late preſentment upon the 
King's-Bench, that the Subject was wounded in 
this judgment there lately given. If ſuch a thing 
were, my Lords, your Lordſhips, not they, have 
the power to queſtion and judge the ſame. But, 
my Lords, I ſay there was no judgment given, 
whereby cither the Prerogative might be inlarged, 
or the Right of the Subject trenched upon. It is 
true, my Lords, in Michaelmas Term laſt, four 
Gentlemen petitioned for an Habeas Corpus, which 
they obtained, and Counſel was aſſigned unto them: 


the return was per /peciale mandatum Domini Regis, 


which likewiſe was made unto us under the hands 
of eighteen privy Counſellors. Now, my Lords, 


if we had delivered them preſently upon this, it 
mu 
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ſt have been, becauſe the King did not ſhew the 
could wherein we ſhould have judged the King had 
done wrong; and this is beyond our knowledge, 
for he might have committed them for other mat- 
ters than we could have imagined. But they 
might ſay, thus they might have been kept in 
priſon all their days: I anſwer no, but we did remit 
them, that we might better adviſe of the matter; 
and they the next day might have had a new: Writ, 
if they had pleaſed. But they ſay, we ought not to 
have denied bail: I anſwer, if we had done ſo, it 
muſt needs have reflected upon the King, that he had 
unjuſtly impriſoned them. And it appears in yer 2 


Eliz. that divers Gentlemen being committed, and 


uiring Habeas Corpus, ſome were bailed, others 
"bs; whereby it appears; much is left to the 
diſcretion of the Judges: 405 
For that which troubleth ſo much, - remi/titur 
quouſque, this, my Lords, was only, (as I ſaid be- 
tore) to take time what to do.z and whereas they 
will have a difference betwixt remittitur and re- 
miutitur quouſque, my Lords, I confeſs I can find 
none; but theſe are new inventions to trouble old 
Records, And herein, my Lords, we have dealc 
with knowledge and underſtanding; for had we 
given a Judgment, the party muſt thereupon have 
reſted. Every Judgment muſt come to an iſſue, 
in matter of fact, or demur in point of Law; here 
is neither, therefore no Judgment. | 
As to end avouring to have a Judgment entered, 
it is true, Mr. Attorney preſſed the ſame for his 
Maſter's Service; but we — * to do right 
betwixt the King and his Subjects, commanded the 
Clerk to make no entry, but according to the old 
form, and the rule was given by the Chief Juſtice 


alone. I have ſpent my time in this Court, and I 


ſpeak confidently, I did never ſee nor know by 


any Record, that upon ſuch a return as this, a man 


was bailed, the King not firſt conſulted with in 
ſuch'a caſe as this, | 
The Commons Houſe do not know what letters 
and commands we rece ived, for theſe remain in our 
Court, and were not viewed by them : for the reſt 
of the matters preſented by the Houſe of Commons, 
they were not in agitation before us, whether the 
King may commit, and how long he may detain 
a man committed. Therefore having anſwered fo 
much as concerneth us, I deſire your Lordſhips 


god conſtructions of what hath been ſaid. 


FT Udge Jones faid, he was here to deliver before us 

what judgment was given before them concer- 
ning the Habeas Corpus: he anſwered, no judgment 
was given, and the matter of fact was ſuch as my 
brother delivered unto you yeſterday. Theſe four 
Gentlemen were committed to the Fleet, Gatehouſe, 


and Marſhal of the Houſhold. Four returns were 


made upon the Writs, and every one of them had 
a Counſellor appointed, who had copies of the re- 
turns, A rule was granted, their Counſel heard, 
and exception taken to the return, becauſe it did 
not ſhew cauſe of their caption. 

Theſe were of no force in the opinion of the 
Judges. The next exception was, becauſe no cauſe 
of their commitment was ſhewed, which the Judges 
held to be all one in point of Law. Then, my 
Lords, they alledged many Precedents and Statutes 
of themſelves, which the King's Attorney an- 


ſwered ; That perſons committed by the King, 
oi, VII. 


relating to the Liberty of the Subject. 


185 
or Council, were never bailed, but his pleaſure was 
firſt known. e 
We agreed at the Chamber of che Chief. Juſtice, 
that all the Statutes alledged are in force; but 
whether we ſhould bail them or no, was the queſ- 
tion, therefore we remitted them quoꝝſſue. After 


which, Mr. Attorney required a judgment might 


de entred: I commanded the Clerk, he ſhould not 
ſuffer any ſuch thing to be done, becauſe. we would 
be better adviſed. Ferm cd s 
But ſome will ſay, our Act is otherwiſe: I anſwer 
no; for we have done no more than we do upon an 
ordinary Writ, when we purpoſe to be better ad- 
viſed, and that was only an imerlocutory ꝗre 
But, my Lords, put the caſe a Habeas Corpus 
ſhould be granted;for one that is committed hy the 
Houſe of Commons, would they (think you) take 
it well be ſhould be hailed at his firſt coming to the 
Court? I think chey would got, and I, think the 
King would have dane ſq in this caſe. Now, my 
Lords, there isa petition of Right, and a petition 
of Grace: t0/:bÞ:;þailed, is a matter of Grace; 
therefore, if a man be brought upon an Habeas 
Corpus, and not bailed, he cannot ſay the Court 
hath done him. any wrong. I have now ſerved 
ſeven years a Judge in this Court, and my conſcience 
beareth me witneſs, that I have. not wronged. the 
ſame ; I have been thought ſometimes too forward 
for the Liberty of the Subject. Iam myſelf Liber 
Homa, my Anceſtors gave their voice for Magna 
Cbarta. I enjoy that Houſe ſtill, which. they did; 
I do not now mean to draw God's wrath upon my 
poſterity 3 and therefore I will neither advance the 
King's Prerogative, nor leſſen the Liberty of the 
Subject, to the danger of either King or People. 
2 profeſſion before God and your Lord- 
PS. K 1 | Pl 
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Udge Dodderidgeſaid, It ĩs no more fit for a Judge 
to decline to give an account of his doings, 
chan for a Chriſtian of his Faith. God knoweth, I 
have endeavoured always to keep a good conſcience; 
for a troubled one, who can bear? The Kingdom 
holds of none but God, and Judgments do not paſs 
privately in Chambers, but publick in Court, where 
every one may hear, which cauſeth Judgment to 
be given with maturity. Tour Lordſhips have 
heard the particulars delivered by my btethten, 
how that Counſel being aſſigned to thoſe four Gen- 
tlemen, in the latter end of Michae/mas Term 
their cauſe received hearing; and upon conſidera - 
tion of the Statutes and Records, we found ſome of 
them to be according to the good old Law of 
Magna Charta ; but we thought, that they did not 
come ſo cloſe to this caſe, as that bail ſhould be 
thereupon preſently granted. My Lords, the Ha- 
beas Corpus conſiſts of three parts, the Writ, the 
Return upon the Writ or Schedule, and the En- 
try or Rule reciting the Habeas Corpus; and the 
Return, together with the opinion of the Court, 
either a remittitur, or traditur in Ballium. In this 
caſe a remitlitur was granted z which we did, that 
= might _ better adviſement upon the caſe, 

upon the remittitur (my Lords) they mi 
have had a new Writ the — day; and Lee — 
had, becauſe it may be they had ſeen more, and 
we had been eaſed of a great labour. And, my 
Lords, when the Attorney, upon the remi/ticur 
preſſed an entry, we all 3 charged the Clerk 

that 


Potius eff quam bumanum. 
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that he ſhould make no other entry than ſuch a 
our Predeceflors had uſually made in like caſes : for 


the difference (my Lords) betwixt remittitur and 
remittitur quouſque, I could never yet find any, I 


have now fat in this Court fifteen . and I ſhould 


know ſomething 3' ſurely if I had gone in a mill ſo 
long, ſome duſt would cleave to my clothes. Fam 
old, and have one foot in the grave, therefore l 
will took to the better part, 'as near as I can; But 
emnia habere in memoria, & in nullo errare, divinum 


9 . 
1 | 


IHE Lord Chief. J iſtice, Sir Nicholas Hyde, 
ſaid, He ſhould not ſpeak. with confidence, 
unleſs' he might ſtand right in 'the/opinion of the 
Houſe; and proteſted what he ſpake the day before, 
was not ſaid by him with any purpoſe to trench upon 
the Privileges of this Ho ſe, but out of that reſpect 
whichby his place he thought he owed to the King. 
He faid concerning the point he was to ſpeak of, that 
he would not trouble the Lords with things formerly 
repeated, wherein he concurred with his brethren, 
He ſaid; if it were true, the King might not com- 
mit, they had done wrong in not partly deli- 
vering; for, my Lords, (faith he) thefe Statutesand 
good Laws being all in force, we meant not to 
trench upon any of them, molt of them being 
Comimentaries upon Magna Charta: but I know 
not any Statute that goeth ſo far, that the King 


may not commit. Therefore juſtly we think, we 


delivered the interpretation thereof to that purpoſe: 
for, my Lords, Lex terre is not to be found in this 
Statute, they gave me no example, neither was 
there any cauſe ſhewed in the Return. A precedent 
(my Lords) that hath run in a ſtorm, doth not much 
direct us in point of Law, and Records are the 
beſt teſtimonies. Thoſe precedents they brought, 
being read, we ſhewed them, wherein they were 


miſtaken if we have erred, erramus cum patribus, and 


they can ſhew no precedent, but that our Prede- 
ceſſors have done as we have done, ſometimes bail- 
ing, ſom times remitting, ſometimes diſcharging. 
Yet we do never bail any committed by the King, 
or his Council, till kis pleaſure be firſt known. 
Tus did the Lord Chief- Juſtice Coke in Raynard's 


caſe. They fay, this would have been done if the 


King had not written ; but why then was the letter 
read and publiſhed, and kept; and why was the 
Town- Clerk ſent carefully to enquire, (becauſe the 
letter ſo directed) whether theſe men offered for bail, 


were Subſidy men? The letter ſheweth alſo, that 


Beckwith was committed for ſuſpicion of being ac- 

quainted with the Gunpowder-Treaſon, but no 

_ being produced, the King left him to be 
Hed. cf! - 


The'* Earl of W a xwick's Speech, 21 April, 1628. 


AY Lords, I will obferve ſomething out of 
the Law wherein this Liberty of the Subj ct's 


Perſon is founded, and ſome things out of precedents 


which have been alledged. For the Law of Magna 
Charta, and the reſt concerning theſe points, they 
are acknowleged by all to be of force; and that 
they were to ſecure the ſubjects from wrongful 
impriſonment, as well, or rather more concerning 
the King, than the ſubject. Why then, beſides the 
grand Charter, and thoſe fix other Acts of Parlia- 
ment, in the very point, we know that Magna 
Charta hath been at leaſt thirty times confirmed; 


* This was Robert Earl of Warwick, after wards Admiral for the Long Parliament. 
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ſo that upon the matter we have ſix or ſeven and 
thirty Acts of Parliament o confirm this Liberty 
although it was made matter of deriſion the other 
day in this -Houſe. | 
One is that of 36 E. III. No. 9. and another in 
the ſame year, Ne. 20. not printed, but yet as 
good as thoſe that are; and that of 42 E. III. cap. 3. 
ſo expreſs in the point, eſpecially the Petition of 
the Commons that year; which was read by Mr. 
Littleton with the King's anſwer fo full, and free 
from all exception, to which I refer your Lordſhips 
that I know not how any thing in the world can be 
more plain. And therefore, if in Parliament ye 
ſhould make any doubt of that which is ſo fully 
confirmed in Parliament, and in a caſe ſo clear £0 
about by. new gloſſes to alter the old and good Law, 
we ſhall not only forſake the ſteps of our Anceſtots, 
who in caſes of ſmall importance would anſwer 
nolumus mutare leges Anglia, but we ſhall yield up 
and b2tray our Right in the greateſt inheritance 
the ſubjects of England have, and that is the Laws 
of England, And truly I wonder how any man can 
admit of ſuch a gloſs upon the plain Text, as ſhould 
overthrow the force of the Law : for whereas the 
Law of Magna Charta is, that ro Freeman ſhall 
be impriſoned, but by Lawful Judgment of his 
Peers, or the Law of the Land; therefore that the 
King hath power to commit without cauſe, is a ſenſe 
not only expreſly contrary to other Acts of Parlia- 
ment, and thoſe | eſpecially formerly cited, but 
againſt common ſenſe, For Mr. Attorney con- 
feſſeth this Law concerns the King; why then, 
where the Law ſaith the King ſhall not commit, 
but by the Law of the Land, the meaning muſt be, 
as Mr. Attorney would have it, that the King muſt 
not commit but at his own pleaſure. And ſhallwe 
think, that our Anceſtors were ſo fooliſh, to hazard 
their perſons and eſtates, and labour ſo much to get 
a Law, and to have it thirty times confirmed, that 
the King might not commit his Subjects but at 
his own pleaſure? and if he did commit any of 
his ſubjects without a cauſe ſhewn, then he muſt 
lie during pleaſure, than which nothing can be 
imagined more ridiculous, and contrary to true 
reaſon. of 
For the precedents, I obſerve, that there hath 
been many ſhewn, by which it appears to me evi- 
dently, that ſuch as have been committed by the 
King's Council, they have been delivered upon 
Habeas Corpus, and that conſtantly, It is true, 
that ſome precedents were brought on the King's 
part, that when ſome of theſe perſons deſired to be 
delivered by Habeas Corpus, the King, or his Coun- 
cil ſignified his Majeſty's pleaſure that they ſhould 
be delivered, or the King's Attorney hath come 
into the Court and related che King's command: 
but this feeins to make for the Subject; for it 
being in his Majeſty's power to deliver them, who by 
his ſpecial command were impriſoned, may not we 
well think, that his Majeſty would rather at that 
time have ſtayed. their deliverance by Law, than 
furthered it with his letters; and made the priſoners 
rather beholden to him for his grace and mercy, 
than to the Judges for Juſtice, hid not his Majeſty 
known that at that time, they ought to have been 
delivered by Law? I think no man would. ima- 
zine, a wiſe King would have ſurtered nis Grace 
and Prerogative (if any ſach Prerogative were) 
to be ſo continually queſtioned ; and his Myelty 
and his Council ſo far from commanding the Judges 
not to proceed to deliver the priſoner by. them com- 


mitted, without cauſe ſhewn, as that on the _ 
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ſide, which is all the force of theſe precedents, the 
King and the Council ſignifi:d to the Judges; that 
chey ſhould proceed to deliver the parties. Certainly 
if the King had challenged any ſuch Prerogative, 
that a perſon committed, without any cauſe ſhewn, 
ought not to be delivered by the Judges without his 
conſent, it would have appeared by one precedent, 
or other, amongſt all that have been produced, 
that his Majzity would have made ſome claim to 
ſuch a Prerogative. But it appears to the contrary, 
that in many of theſe caſes, the King or his Coun- 
cil, did never interpoſe; and where they did, it was 
always in affirmation and incouragement to that 
Court to proceed. And beſides, the writing of let- 
ters from his Majeſty to the Judges to do Juſtice 
to his Majeſty's Subjects, may with as good reaſon 
be interpreted,that without thoſe Letters they might 
not do Juſtice : alſo the King ſignified his willing- 
neſs, that ſuch and ſuch perſons, which were com- 
mitted by him, ſhould be delivered; therefore 


they could not be delivered without it, which is a 


ſtrange reaſon. So that finding the Laws fo full, 
ſo many, and ſo plain in the point, and finding, 


that whenever any were committed, without cauſe 


ſhewn, and brought their Habeas Corpus, they were 
delivered, and no command ever given to the con- 
trary, or claim made on the King's part to any 
ſuch Prerogative: I may ſafely conclude, as the 
Houſe of Commons have done; and if any one 
precedent, or two of late can be ſhewn, that the 
Judges have not delivered the priſoners ſo com- 
mitted, I think it is their fault, and to be inquired 
of. But contrary, it ſeems to me to bean undoubted 
Liberty of the Subject, that if he be committed 
without cauſe, or without cauſe ſhewn, yet he 
may have ſome ſpeedy courſe to bring himſelf to 
trial, either to juſtify his own innocency, or to 
receive puniſhment according to his fault : for God 
forbid, that an innocent man by the Laws of Eng- 
land ſhould be put in worſe caſe, than the moſt 
grievous malefactors are; which muſt needs be, if 
this ſhould be, that if a cauſe be ſnewed, he may 
have his trial; but if none, he mult lie and pine in 
priſon during pleaſure, Mr. Serjeant A/bley, the 
other day, told your Lordſhips of the Emblem 
of a King, but by his leave made wrong uſe of it. 
For a King bears in one hand the Globe, and in the 
other the golden Scepter, the types of Sovereignty 


and Mercy, but the Sword of Juſtice is ever carried 
before him by a Miniſter of Juſtice ; which ſhews, 


Subjects may have their remedies for injuſtice done, 
and appeals to higher powers: for the Laws of 
England are fo favourable to their Princes, as they 
can do no Injuſtice. 

Therefore I will conclude, as all diſputes I hold 
do, Magna eſt veritas & prevalebit ; ſo I make no 
doubt, we living under ſo good a Prince as we do, 
when this is repreſented unto him, he will anſwer 
us, Magna eſt Charta & prævalebit. | 


From this time to the 25th of the ſame month, 
the Houſe of Commons in a grand Committee ſpent 
moſt of their time in debate about Martial Law, 
and part thereof in giving the Lords a meeting at 


two conferences, concerning their reſolves, in order 


to a Petition of Right, tranſmitted by the Commons 
to their Lordſhips. 
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Friday, 25th of April, 1628. the Lords bad a con- 
ference with the Common, where the Lord Arch- 
biſhop of Canterbury, (Dr. George Atbat) ſpate 
as follows: 


Gentlemen of the Houſe of Commons; 


HE ſervice of the King and ſafety of the 

' Kingdom do call on us my Lords, to give 
all convenient expedition, to diſpatch ſome of theſe 
great and weighty buſineſſes before us. For the bet- 
ter effecting whereof, my Lords have thought fir 
to let you know, that they do in general agree 
with you, and doubt not, but you will agree with us, 
to the beſt of your power, to maintain and ſupport 
the fundamental Laws of the Kingdom; and the 
fundamental Liberties of the Subject: for the parti- 
culars which may hereafter fall in debate, they have 
given me in charge to let you know, That what 
hath been preſented by you unto their Lordſhips, 
they have laid nothing of it by, they are not out of 
love with any thing, that you have tendred unto 
them ; they have voted nothing, neither are they 
in love with any thing proceeding from themſelves : 
for that, which we ſhall ſay and propoſe unto you, 
is out of an intendment to invite you to a murual 
and free conference, that you with confidence ma 
come to us, and we with confidence may ſpeak wah 
you; ſo that we may come to a concluſion of thoſe 
things, which we both unanimouſly deſire. 

We have reſolved of nothing, deſigned or deter- 
mined nothing, but deſire to take you with us, 
praying help from you as you have done from 
us. 
My Lords have thought of ſome Propoſitions, 
which they have ordered to be read here, and then 
left with you in writing, That if it ſeem good to 
you, we may uniformly concur for the fubſtance ; 
and if you differ, that you would be pleaſed to put 
out, add, alter, or diminiſh, as you ſhall think fir, 
that ſo we may come the better to the end, that w 
do both ſo defirouſly embrace. | 


Then the five Propoſitions following were read by the 
Clerk of the upper Houſe. | 


1. FF\HAT his Majeſty: would be pleaſed 
| graciouſly to declare, That the good 
old Law called Magna Charta, and the fix Statutes 
conceived to be declarations and explanations of 
that Law, do ſtill ſtand in force to all intents and 
purpoſes. Iv 92 
2. That his Majeſty would be pleaſed graciouſly 
to declare, That according to Magna Charta, and 
the Statutes aforenamed, as alſo according to the 
moſt ancient Cuſtoms and Laws of this Land, 
every free Subject of this Realm hath a funda- 
mental Propriety in his Goods, and a fundamental 
Liberty of his Perſon. 0 | 
3. That his Majeſty would be graciouſly pleaſed 


to declare, That it is his royal pleaſure to ratify 


and confirm unto all and every his loyal and faith- 
ful Subjects, all their ancient, ſeveral, juſt Liberties, 
Privileges, and Rights, in as ample and beneficial 
manner to all intents and purpoſes, as their Anceſ- 
tors did enjoy the ſame, under the Government 
of the beſt of his moſt noble Progenitors. 
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4. That his Majeſty would be pleaſed graciouſly to 
declare; for the good content of his Loyal Subjects, 
and for the ſecuring them from future fear, . That 
in all caſes within the cognizance of the Common- 
Law concerning the Liberties of the Subject, his 
Majeſty would proceed according to the Common- 
Law ot this Land, and according to the Laws 
eſtabliſhed in the Kingdom, and in no other manner 
or wile. [eighteen pf E 
5. As touching his Majeſty's Royal Prerogative, 
i intrinfical to his Sovereignty, and intruſted him 
3 | withal from God, ad communem totius poputi jalutem, 
S nou ad diſtructionem; his Majeſty would reſolve 
not to uſe or divert the ſame, to the prejudice of 
any of his loyal people, in the propriety of his goods, 
or liberty of their Perſons. And in caſe, tor the 
ſecurity of his Majeſty's Royal Perſon, the common 
ſafety of his People, or the peaceable government 
of this Kingdom, his Majeſty ſhall find juſt cauſe 
4 for reaſon of State to impriſon or reſtrain any man's 
i | perſon, his Majeſty would graciouſly declare, Thar 
= - within a convenient time he ſhall, and will expreſs 
the cauſe of the commitment or reſtraint, either 
general or ſpecial; and upon a cauſe fo expreſſed, 
will leave him immediately to be tryed according to 
| the common juſtice of the Kingdom. | 


= - Alter the reading of the 2 the Archbiſhop 
aid; 


This is but a Model to be added unto, altered, 

l or diminiſhed, as in your reaſons and wiſdoms * 
ſhall thihk fit, after ye have communicated the 

ſame to the reſt of the Members of the Houſe. 


5 


To this Speech, Sir Dudley Diggs, it being at a free 
conference in behalf of the Commons, made ibis 
$ v4 reply. . IA. . | 


| Y Lords, it hath pleaſed Almighty God 
many ways to bleſs the Knights, Citizens, 
and Burgeſſes, now aſſembled in Parliament, with 
great comfort and ſtrong hopes, that this will 
prove as happy a Parliament, as ever was in Eng- 
land. And in their conſultations for the ſervice of 
his Majeſty, and the ſafety of this Kingdom, our 
ſpecial comfort and ſtrong hopes have riſen from the 
continued good refpect, which your Lordſhips ſo 
nobly have been pleaſed to ſhew unto them; par- 
ticularly at this preſent, in your ſo honorable pro- 
feſſion to agree with them in general, in deſiring 
to maintain and ſupport the fundamental Laws and 
| Liberties'of England]. 
The Commons have commanded me in like ſort, 
to aſſure your Lordſhips they have been, are; and 
will be, as ready to propugn the juſt Prerogative 
of his Majeſty, of which in all their Argu- 
ments, Searches of Records, and Reſolutions, 
they have been moſt careful, according to that 
which formerly was, and now again is proteſted by 
them. 0 FLY 8 | | 09 LIE 
Another noble argument of your honorable diſ- 
| poſition towards them is expreſſed in this, That you 
are pleaſed to expect no preſent anſwer from them, 
© who are (as your Lordſhips in your great wiſdoms, 
they doubt not, have conſidered) a great Body that 
muſt adviſe upon all new propoſitions, and reſolve 
upon them before they can give anſwer, according 
to the antient order of their Houſe, But it is mani- 
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feſt in general (God be thanked for it) there js_, 
great concurrence of affection to the ſame end in 
both Houſes, and ſuch good harmony, that J in. 
treat your Lordſhips leave to borrow a compariſon 
from nature, or natural philoſophy : As two Ira 
well ſtrung and tuned brought together, if one b. 
play'd on, little ſtraws and ſticks will ſtir upon the 
other, though it lic ſtill 3 ſo though we have ng 
power to reply, yet thele things {aid and pro— 

ounded, cannot but work in our hearts, and w 
will faithfully report theſe paſſages to our Houſe. 
from whence in due time (we hope) your Lord. 
ſhips ſhall receive a contentful anſwer. 


Mr. Selden's Sprech, about the five Propoſitions ſin 
ys the Lords to the Houſe of Commons, April 26 
1628. | | : 


UR Debate is now, how we like of the pro- 

poſitions. Ours were reſolutions of Law 
and no man can make queſtion of them. And ws 
we are conſtant, ſo I hope they of other places that 
have weighed them, are of the ſame mind with us. 
But now their Lordſhips lay ing them by, propound 
what they would have to be Law. As they may 
ſpeak to what comes from us, ſo may we to what 
comes from them, and they did invite us thereto. 
I think there is not one of the five fit to be deſirea 
and aſked, The firſt three are not fit, for there 
is no ule of them in theſe great queſtions. The 
fourth we have already, and the fifth is not fit tobe 
had at all, The firſt is, to declare that Magna 
Charta and the fix Statutes, conceived to be decla- 
rations and explanations of that Law, do ſtill ſtand 
in force to all intents and purpoſes. Conſider what 
it is we aſk : Who doubts whether they ſtand in 
force or no? Indeed ſome have publiſhed that 
Magna Charta is but a Charter, and no Law. Bur 
it is an Act of Parliament; and let men ſpeak what 
they will, that was the faſhion of Statutes till print- 
ing came in, The Statutes were ſent down in the 
King's name to be proclaimed, and he prefixed his 
name, and this was till about Hen. VI. Alſo the 
body of Magna Charts is, that it is conſented to by 
all the Earls, Sc. and for the aſſent there was 2 
fifteenth granted, and clearly. that cannot be with- 


out an Act of Parliament: and fo conſtant it is, 


that all elſe in it is to this day put in execution. 
In former Parliaments, by thirty at leaſt, it was 
confirmed, but it was not of neceſſity, and yet 
they are ſurer than this declaration you will now 
add. For the ſecond, that his Majeſty will declare 
that every Subject hath a Propriety in his goods, 
and Liberty of his perſon ; they that drew this 
might mean ſomewhat, more than I underſtand: l 
know not what we gain. Who doubts of our pro- 


priety ? Lnever heard it, denied, but in the pulpit, 


which is of no weight. Fer the third, that ius 
Majeſty will confirm all juſt liberties; none can 
tell what this will produce. It is not fit we trouble 


his Majeſty with it. The- fourch is not fit to be 
aſſced; That in all, caſes within che cognizance of 
the common Law concerning the Liberties of his 
Subjects, his Majeſty would proceed according to 
the common Law. I conceive his Majeſty never 
proceeded but according to Law. It may be there 


were commitments, yet the Courts of Juſtice wete 
open for the parties to ſeek Juſtice. And if any 
thing be done againſt the Law there, it is the fault 


of them that fit there. So we ſhall take it. But 
yet 
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For the fifth, it is not fit to be had, and therefore 
not fit to be aſked. If we aſk it Parliamentarily, 
we ſhall have a Law to that ſenſe, and ſo we ſhall 
deſtroy our fundamental Liberties, which we have 
already reſolved. Now a convenient time muſt be ſet 
down, In former times there was no need of ſuch 
innovations; for ſuch Law of State, in a convenient 
time every man was to be delivered by Law, If they 
were ſo wiſe then to hold it needleſs, why is it now 
neceſſiry ? And for convenient lime; what is conve- 
nien time? Who ſhall judge of it, but the Judges? 
And ſo they now ſhall have the power of the Lords, 
and of the Council. Alſo now we deſire in ſome 
caſes the Prerogative, &c. I would fain fee if any 
perſon may not be committed at pleaſure by this 
clauſe, and no man is exempted. At this little gap 
every man's Liberty may in time go out. 


The Commons were not ſatisfied with theſe pro- 
poſitions, which were conceived to choak the Peti- 
tion of Right, then under conſideration, but de- 
murred upon them. 


Monday, 28 April. The Lord Keeper ſpake to both 
Houſes of Parliament by the King's command, who 
was then preſent. 


\ Y Lords, and ye the Knights, Citizens, 
and Burgeſſes of the Houſe of Commons, 
ye cannot but remember the great and, important 
Affairs, concerning the ſafety both of State and Re- 
ligion, declared firſt from his Majeſty*s own mouth, 
to be the cauſes of the aſſembling of this Parlia- 
ment ; the ſenſe whereof, as it doth daily increaſe 
with his Majeſty, ſo it ought to do, and his Ma- 
jeſty doubts not, but it doth ſo with you, ſince 
the danger increaſeth every day, both by effluxion 
of time, and preparations of the Enemy, 
| Yet his Majeſty doth well weigh, that this ex- 
nce of time hath been Wie i. by the Debate, 
which hath ariſen in both Houſes touching the 
Liberty of the Subject; in which, as his Majeſty 
takes in good part the purpoſe and intent of the 
Houſes, ſo clearly and frequently profeſſed, that 
they would not diminiſh or blemiſh his royal and 
Juſt Prerogative, ſo he preſumes, that ye will all 
confeſs it a point of extraordinary grace and juſtice 
in him, to ſuffer it to reſt ſo long in diſpute without 
Interruption. But now his Majeſty, conſidering the 
length of time which it hath n taken, and 
fearing nothing ſo much as any future loſs of that, 
whereof every hour and minute is ſo precious; and 
foreſecing, that the ordinary way of Debate, tho? 
never ſo carefully huſbanded, muſt, in. regard of 
the form of both Houſes, neceſſarily take more 
time than the affairs of Chriſtendom can permit ; 
his Maj:ſty, out of his great princely care, . hath 
thought of this expedient to ſhorten the buſineſs, by 
declaring the clearneſs of his own heart and inten- 
tion: and therefore hath commanded me to let you 
know, That he holdeth the Statute of Magna Charta, 
and the other ſix Statutes inſiſted upan for the Subjects 
Liberty, to be all in force, and aſſures you, that be 
ewill inltain all bis Subjects in the juſt freedom of their 
Perſons, and ſafety of their Eſtates; and that he will 
govern according lo the Laus and Statutes of this 
Realm; and that ye ſhall find as m uch ſecurity in his 
Majeſty's Royal word and promiſe, as in the ſtrength 
of any 1 ye can make ; ſo that hereafter ye ſhall 
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yer his Majeſty hath done nothing againſt the Law. 


never have cauſe to complain. The concluſion is, 
That his Majeſty prayeth God, who hath hitherto 
bleſſed this Kingdom, and put into his heart to come 
to you this day, to make the ſucceſs thereof happy, 
both to King and People: and therefore he defires, 
that no doubt or diſtruſt may poſſeſs any man, 
but that ye will all proceed ſpeedily and unanimouſly 
to the buſineſs, 


The Commons being returned from the Lords 
Houſe, Mr. Secretary Cook perſuaded them to com- 
ply with the King. 

His Majeſty, ſaid he, puts us in mind of the 
great important affairs of the State, and of his 
ſenſe thereof, that by effluxion of time increaſeth in 
him, and he doubts not but that it doth increaſe in 
us. Ye fee his Majeſty's moderation in the inter- 
pretation of all our actions; he ſaith, that he hopes 
we have the fame ſenſe he hath, he is pleaſed to 
conſider of the occaſion of expence of time, that 
grew from the debates in both Houſes. We ſee how 
indulgent he is, that however the affairs of Chriſ- 
tendom are great, yet he omits not this, nay, he 
takes in good part our proceedings and our dec la- 
rations, that we will not impeach the Prerogative: 
alſo his Majeſty preſumes that we will confeſs, that 
he hath uſed extraordinary grace, in that he hath 
endured diſpute fo long, he acknowledgeth it Juſ- 
tice to ſtand as we have done. | 

Further, out of a Princely care of the Publick, 
he is careful no more time be loſt ; and becauſe 
he ſees ſome extraordinary courſe to be taken to 

ſatisfy us, he obſerves, that in the form of the 
Debate, ſuch length is required, as the nature of 
the buſineſs will not endure. It is to be preſumed, 
that his Government will be according to the Law : 
We cannot but remember what his Father ſaid, He 
1s no King, but a Tyrant, that governs not by Law ; 
but this Kingdom is to be governed by the Com- 
mon Law, and his Majeſty aſſures us ſo much; the 
interpretation is left to the Judges, and to his 
great Council, and all is to be regulated by the 
Common Law. I mean not Magna Charta only, 
for that Magna Charta was part of the Common 
Law, and the antient Law of this Kingdom ; all 
our difference is in the application of this Law, and 
how this Law, with difference, is derived into every 
Court. I conceive there are two rules, the one 
of braſs, that is rigid, and will not bend, and that 
is the Law of the King's-Bench, this Law will not 
bend; and when it lights on Subjects fitting, if it 
do not bend, it is unjuſt : and there comes in the 
Law of Chancery and Equity ; this is application of 


Law in private mens cauſes, when it comes to 


Meum & Twuum. And thus the general govern- 
ment of caſes, with relation to the common State of 
the Kingdom, is from the Council-board, and 
there they are to vary from the Law of the King- 
dom ; ſuppoſe it be in time of Dearth, propriety 
of Goods may in that time be forced, and be 
brought to the Market: We ſaw the experience 
of it in Coals in London, and the Council-Board 
cauſed them to be brought forth and fold. In a 
time of Peſtilence men may be reſtrained : If a. 
Schiſm be like to grow in a Church, the State will 
inquire after the favourers of it: If there be fear of 
an invaſion, and it be incouraged by hope of a 
Party among us, it is in the power of the government 
to reſtrain men to their Houſes, 


In the compoſure of theſe things, there is great 


difference : What differences have been between 


the 


4. * E — 


190 


the Courts of Chancery and K ing's-· Bench? It is hard 
to put true difference between the King's Prero- 
gative and our Liberties. His Majeſty ſaw ex- 
pence of time would be prejudicial; it pleaſed God 
to move his Majeſty by a divine hand to ſhew us 
a way to clear all our difficulties, let us attend to 
all the parts of it; there be five degrees, and there 
is more aſſurance than we could have by any Law 
whatſoever. His Majeſty de-lares, that Magna 
Charta and the other Statutes are in force : This 1s 
not the firſt time that the Liberty of the Subjrct was 
infringed, or was in debate and confirmed; all 
times thonght it ſafe, that when they came to a 
Negative of power, it was hard to keep Govern- 
ment and Liberty together; bur his Majeſty ſtop- 
ped not there, but according to the ſenſe of theſe 
Laws, that he will govera his ſubjects in their juſt 
Liberties, he aſſures us our Liberties are juſt, they 
are not of grace, but of right; nay, he aſſures us, 
he will govern us according to the Laws of the 
Realm, and that we ſhall find as much ſecurity in 
his Majeſty's promiſe, as in any Law we can make; 
and whatſoever Law we ſhall make, it muſt come 
to his Majeſty's allowance ; and if his Majeſty find 
cau'e in his Government, he may not put life to it: 
We daily ſce all Laws are broken, and all Laws 
will be broke for the publick Good, and the King 
may pardon all offenders; his Majeſty did fee, 
that the beſt way to ſettle all at unity, is to expreſs 
his own heart : The King's heart is the beſt guider 
of his own promiſe, his promiſe is bound with his 
own heart. What Prince can expreſs more care 
and wiſdom ? 

Laſtly, he faith, That hereafter ye ſhall never 
have the like cauſe to complain: may we not think 
the breach is made up? Is not his Majeſty engaged 
in his Royal word ? | 

The concluſion is full of weight: and he prays 
God, that as God hath bleſſed this Kingdom, and 
put it into his heart to come amongſt us, ſo to 
make this day ſucceſsful, The wrath of a King is 
lik: the roaring of a Lion, and all Laws with his 
wrath are to no effect; but the King's favour is like 
the dew upon the graſs, there all will proſper ; and 
God made the inſtruments to unite all hearts. 

His Majeſty having thus diſcharged himſelf, he 
prays us to proceed to the buſineſs, that ſo much 
concerns him. As his Majeſty hath now ſhewed 
himſelf the beſt of Kings, let us acknowledge his 
Majeſty's goodneſs, and return to that union which 
we all deſire. 


But this Motion was not received with general 
acceptation; and Sir Benjamin Rudyard replied 
to If, 


E are now upon a great buſineſs, and the 
manner of handling it may be as great as 
the buſineſs itſelf, I need not tell you, that Liberty 
is a precious thing, for every man may ſet his own 
price upon it, and he that doth not value it, de- 
ſerves to be valued accordingly. For my own part, 


I am clear without ſcruple, that what we have re- 


folved, is according to the Law; and if any Judge 
in England were of a contrary opinion, I am ſure we 
ſhould have heard of him &'er now. Without all 
queſtion, the very point, ſcope, and drift of Magna 
Charta was, to reduce the Regal to a Legal power, 
in matter of Impriſonment, or elſe it had not been 
worthy ſo much contending for. 
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But there have been precedents brought to prove 
the practice and interpretation of the Law, I confeſs 
I have heard many precedents of utility and re- 
ſpect, but none at all of Truth, or of Law: certainly 
there is no Court of Juſtice in England, that will 
diſcharge a priſoner committed by the King, Rege 
inconſulto, without acquainting the King; yet this 
good manners was never made, or mentioned as a 
legal part of the delivery. 

It is objected, that the King ought to have a truſt 
teft and depoſited in him, God forbid but he 
ſhould: and I fay that it is impoſſible to take it 
from him, for it lies not in the wit of man to deviſe 
ſuch a Law as ſhould be able to comprehend all 
particulars, all accidents, but that extraordinary 
caſes muſt happen, which when they come, if the 
be diſpoſed of for the common good, there will be 
no Law againſt them, yet muſt the Law be general, 
for otherwiſe admiſſions and exceptions will fret, 
and eat out the Law to nothing. God himſelf has 
conſtiruted a genera] Law of nature, to govern the 
ordinary courſe of things, he hath made no Law for 
miracles ; yet there is this obſervation of them, that 
they are rather præter naturam, than contra naturam, 
and always propter bonos fines : For Kings Prero- 
gatives are rather beſides the Law, than againſt it ; 
and when they are directed to right ends for the pub- 
lick*good, they are not only concurring Laws, but 
even Laws in ſingularity and excellency. 

But to comenearer, Mr. Speaker, let us conſider 
where we are now, what ſteps we have gone andgain- 
ed; the King's learned Council have acknowledged all 
the Laws to be ſtill in force, the Judges have not al- 
lowed any judgment againſt theſe Laws ; the Lords 
alſo have confeſſed, that the Laws are in full 
ſtrength ; they have further retained our reſolutions 
intire, and without prejudice. 

All this hitherto is for our advantage; but above 
all, his Majeſty has this day (himſelf being publickly 
preſent) declared by the mouth of the Lord-Keeper, 
before both the Houſes, That Magna Charta, and 
the other ſix Statutes, are ſtill in force ; That he 
will maintain his Subjects in the Liberties of their 
Perſons, and Proprieties of their Goods ; That he 
will govern them according to the Laws of the 
Kingdom; this is a ſolemn and binding ſatisfaction, 
expreſſing his gracious readineſs to comply with his 
People in all their reafonable and juſt defires. The 
King is a good man, and it is no diminution to a 
King, to be called ſo; for whoſoever is a good 


man, ſhall be greater than a King that is not ſo. 


The King certainly is very tender of his preſent 
honour, and of his fine hereafter :. he will think it 
hard to have a worſe mark ſet upon his government, 
than upon any of his Anceſtors, by extraordinary 
reſtraints : his Majeſty hath already intimated unto 
us by a Meſſage, That he doth willingly give way 
to have the abuſe of power reformed. By which 1 


do verily believe, that he doth very well underſtand, 


what a miferable power it is, which hath produced 
ſo much weaknels to himſelf, and to the Kingdom 
and it is our happineſs, that he is ſo ready to 
redreſs it. 

For my own part, I ſhall be very glad to ſee that 
good old decrepit Law of Magna Charta, which 
hath been kept ſo long, and lain bed-rid, as it were; 
I ſhall be glad to ſee it walk abroad again with new 
vigour and luſtre, attended and followed with the 
other [ix Statutes: queſtionleſs it will be a great 
heartnipg to all the people. I doubt not, but upon 


a debating conference with the Lords, we ſhall 


happily 


3 


1628. 


lv fall upon a fair, and fit accommodation, con- 
— 5 the Toms of our Perſons and Propriety 


of our Goods. I hope we may have a Bill, to 


aoree in the point, againſt impriſonment for Loans 
Oo 


or Privy-Seals. As for intrinſecal power and reaſon 
of State, they are matters in the clouds, where I 1 


deſire we may leave them, and not meddle with 


them at all; leſt by the way of admittance, we 


may loſe ſomewhat of that which is our own al- 
ready. Yet this by the way I will ſay of Reaſon of 
State, That in the latitude by which tis uſed, it 


hath. eaten out almoſt, not only the Laws, but all 


the Religion of Chriſtendom. | 

Now, Mr. Speaker, I will only remember you 
of one precept, and that of the wiſeſt man, Be not 
ever-wiſe, be not over-juſt : and he gives this reaſon, 
for why wilt thou be deſolate? a 

Sir, if Juſtice and Wiſdom may be ſtretch'd to 
deſolation, let. us thereby learn, that Moderation 
i: the Virtue of Virtues, and the Wiſdom of Wiſ- 
dorms. Let it be our Maſter- piece ſo to carry our 
buſineſs, that we may keep Parliaments on foot : 
For as long as. they are frequent, there will be no 
irregular power ; which though it cannot be broken 
at once, yet in ſhort time it will fade and moulder 


away: there can be no total or final loſs of Liber- 


ties, but by loſs of Parliaments. As long as they 
laſt, what we cannot get at one time, we may 
have at another. 

Let no man think, that what J have ſaid is the 
Language of a private end, my aim is upon the 
good ſucceſs of the whole ; for, I thank God, my 
mind ſtands above any fortune, that is to be got 
by baſe and unworthy means: no man is bound to 
be rich or great, no, nor to be wiſe ; but ever 
man is bound to be honeſt, out of which heart 
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your preſent reſolutions. Relent, or farewel wel- 
fare. | © 465 ls | 25 
. From bim whose faithful heart bleeds in a 
vowed ſacrifice for Bis Ning and C wuntry, 


EXETER. 
2 
Upon this debate it was ordered, That'a Com- 


mittee of Lawyers do draw a Bill, containing the 
ſubſtance of Magna Charta, and the other Statutes, 


that do concern the Liberty of the Subject: which 


buſineſs took up two whole days. 


Mr. Selden's Speech at the Committee about © the Bill 
for Magna Charta, andthe Liberties of the Subjet?. 


April 28. 1628. 


Would have the violation tenderly mentioned. 


Let us ſet down the Statute of Magna Charta. 


13 Hen. IV, it is adjudged in the Parliament Roll, 


that the Statute of Tallage is an Act of Parliament. 
It is not entered in the Statute-Roll, and it was 
34 Ed. I. 19 Ed. II. rot. clauſ. mem. ig. Les co- 
mens priont lou divers fuer priſe & im[riſon pet ac- 
cuſement de perſons malevolent lou ne fuer inditt acc 
al ley del terre, ils priont que ils que ſont priſe ſans in- 
diftment veignont en Chancery, & que droit ſerra fait. 
Et roy vult que nul ſerra priſe. But this is not in the 
Parliament Roll. 5 Ed. III. c. 9. 14 Ed. III. c. 1. 
That there ſhall be no aid nor charge but by Par- 
liament. 25 Ed. III. c. 4. None ſhall be attached 
by petition without preſentment, or an original 
Writ. 25 Ed. III. no. 16. Item priont les comens 
que les loans ſoient releaſe, & null ſerra compell de faire 
arrere encontre les Franchiſes del terre. Le roy le pleiſt. 
28 Ed. III. c. 3. Nul ſerra ouſte de terre ou tenements 


have ſpoken. , 9.8 | 
| | | ſans due proces del ley. 36 Ed. III. no. 9. Que le 
grand Charter ſerra duly obſerve, & nul ſerra impri- 


The Biſhop of Exeter's [Dr. Foſeph Hall] Letter ſent ſon ſur ſpecial command. 36 Ed. III. no. 20. 


to the Houſe of Commons, 28 April, 1628. 


Gentlemen, | 
OR God's ſake be wiſe in your well-meant 
Zeal: why do you argue away precious time 
that can never be revoked, or repaired? Wo is me, 
while we diſpute,our friends periſh,and we muſt fol- 


low them. Where are we, if we break, (and I tremble 


to think) we cannot but break, if we hold ſo ſtiff. 
Our liberties and proprieties are ſufficiently declared 
to be ſure and legal, our remedies are clear and ir- 
refragable; what do we fear, every Subject ſees 
the way now chalked out, for future Juſtice, and 
who dares henceforth tread beſides it? Certainly 
whilſt Parliaments live, we need not miſdoubt the 
violations of our Freedoms and Rights: may we be 
but where the Law found us, we ſhall gy ace 
enjoy ourſelves and ours; it is no ſeaſon to ſearc 

for more] Oh let us not, whilſt we over-rigidly plead 
for an higher ſtrain of ſafety, put ourſelves into a 
neceſſity of ruin and utter deſpair of redreſs : let us 
not in the ſuſpicion of Evils that may be, caſt our- 
ſelves into. a' preſent confuſion, If you love your- 
ſelves and your Country, remit ſomething of your 
own terms; and fince the ſubſtance is yielded by 
your Noble Patriots, ſtand not too rigorouſly upon 
Points of circumſtance: fear not to truſt a good 
King, who afrer the ſtrict Laws made, muſt be 
truſted with the execution. Think that your 
Country, nay Chriſtendom lies on the mercy of 


nul ſerra impriſon per ſpecial command. 36 Ed. III. 
no. 24. Si aſcun home ſoit grieve contre les articles, a- 
vant dit veigne en Chancery & droit ſerra fait. 37 


Ed. III. no. 10. IIe la defire que le grand Charter 


& eſpecialment les articles darrein ſtat. ſoient execute, 
37 Ed. III. c. 18. 7 aft conteine en le grand Charter 


ue nul ſerra impriſon, &c. ils que font tiel, Sc. 38 


III. no. 10. Les comens priont que le grand 
Charter & les autres ſtatuts ſoient execute & que bre- 
ves ſerront grauntez al ceſtuy que ſue pur ceo, & ſi aſ- 
cun judgment ſoit, fait, il ſerra void. 


Tax the firſt of May, Mr. Secretary Cook 


deliver'd a meſſage from his Majeſty, viz. to 


know whether the Houſe will reft on his Royal 
Word, or no, declared to them by the Lord- 
Keeper; which if they do, he aſſures them it ſhall 
be royally performed, z e 
Upon this there was a ſilence for a good ſpace: 
then Mr. Secretary Cook proceeded : This ſilence in- 
vites me to a further ſpeech, and further to addreſs 
myſelf 3 now we ſee we muſt grow towards an iſſue. 
For my part, how confident I have been of the good 
iſſue of this Parliament, 1 have certified in this place, 
and elſewhere, and I am ſtill confident therein; I 
know his Majeſty is reſolved to do as much as ever 
King did for his Subjects: all this Debate hath grown 
out of a ſenſe of our ſufferings, ' and a deſire to 
make up againthoſe breaches that have been mage. 
. b „ . wINCC 
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Sinee this Parliament begun, hath there been any 
diſpenſe made of that which hath formerly been 
done? When means were denied his Majeſty, being 
a young King, and newly come to his Crawn, which 
he found ingoged in a War, what could we expect 
in ſuch neceſſities? His Majeſty called this Parlia- 
ment to make up the breach : his Majeſty aſſures us 
we ſhall not have the like cauſe to complain; he aſ- 
ſures, the Laws ſhall be eſtabliſhed, what can we 
defire more? all is, that we provide for Poſterity, 
and that we do prevent the like ſuffering for the fu- 
ture. Were not the ſame means provided by them 
before us? can we do more? we are come to the 


Liberty of the Subjects, and the Prerogative of 


the King; I hope we ſhall not add any thing to our- 
ſelves, ro depreſs him. I will not divine, I think 
we ſhall find difficulty with the King, or with the 
Lords; I ſhall not deliver my opinion as a Counſel- 
lor to his Majeſty, which I will 1 and ſſy 
here, of at the Council-Board. ill we in this 
neceſſity ſtrive to bring ourſelves into a better con- 
dition, and greater Liberty than our Fathers had, 
and the Crown into a worſe than ever? I dare not 
adviſe his Majeſty to admit of that: If this that we 
now defire be no Innovation, it is all contained 
in thoſe Acts and Statutes; and whatſoever elſe we 
would add more, is a diminution to the King's power, 
and an addition to our own. We deal with a wiſe 
and prudent Prince, that hath a ſword in his hand 
for our good, and this good is ſupported by power. 
Do not think, that by caſes of Law and Debate we 
can make that not to be law, Which in experience 
we every day find neceſſary. | 
Give me leave freely to tell you, that I know by 
experience, that by the place | told under his Ma- 
jeſty, if I will diſcharge the duty of my place and 
the 6ath I have taken ro his Majeſty, I muſt com- 
mit, and neither expreſs the caufe to the Goaler, 
nor to the Jadges, nor to any Counſellor in England, 
but to the King himſelf; yer do not think I go with- 
Gut ground of reaſon, or take this power commit- 
ted to tne to be unlimited; yea, rather it is to me a 
charge, burthen, and danger: for if I by this power 
Mall commit the pooreſt porter, if do it not upon 
a juſt cauſe, if it may appear, the burthen will fall 
upon me heavier than the Law can inflict, for I ſhall 
oſe my credit with his Majeſty, and my place. 
And I beſeech you conſider whether thoſe that have 
been in the ſame place have not committed freely, 
and not any doubt made of it, nor any complaint 
made by the Subject. 


if the words of Kings ſtrike impreſſions in the 
darts of ſubjects, then do theſe words upon this 
occaſion ſtrike an impreſſion in the hearts of us all: 
to ſpeak in a plain language, we are now come to 


O IR Robert Philips hereupon ſpake thus : That 


the end of our journey, and the well-diſpoſing of 


an anſwer to this meſſage, will give happineſs or 
| tmifery to this Kingdom. Let us ſet the Common- 
wealth of England before the eyes of his Majeſty, 
that we may juſtify ourſelves, that we have demean- 
ed ourſelves dutifully to his Majeſty. | 


Mr. Hackwell of Lincoln's-Inn, 1 May 1628. 


SIX, | 
Choſe rather to diſcover my weakneſs by ſpeak- 
ing, than to betfay my conſcience by ſilence: 

my opinion is, that we ſhall do well totally to 
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omit our reſolution out of this Bill, and rely only 
upon a confirmation of the Laws. 

TheObjections made againſt this Opinion are two. 

The firſt is, that we ſhall thereby recede from 
our own reſolution. 

The ſecorid, that by a bare confirmation of the 
old Laws, without inſerting of our reſolution, 
way of explanation, we fhall be bat in the ſame 
erore. 

For the firſt, that though we defire only a conflt. 
mation without adding of our reſolution, we do 
_ thereby recede from our refolution, I reafon 
thus : os 
| Ourreſolution was drawn out of the ſenſe of thoſe 
Laws, which are now defired to be confirmed, ſo 
that no queſtion can be made by any of us that have 
thus declared ourſelves, but that our refolution is 
virtually contained in thoſe Laws. If that be ſo, 
how ca our acceptance of a confirmation of theſe 
Laws be à departure from our reſolution ? 

Nay, rather we think the contrary is true ; he 
that doubts, that by confirmation of theſe Laws our 
reſolution is not — confirmed, doubts whether 
we have juſtly deduced our reſolutions out of thoſe 
Laws, and ſo calls our reſolution into queſtion. 

This argument alone is in my opinion a full an- 
ſwer to that firſt objection, that in defiring a bare 
confirmation from thofe Laws, we depart from our 
reſoutions, | 7 

The ſecond Objection is, That if we have nothing 
but a confirmation, we are in no better caſe than we 
were before thoſe late violations of the Law. 

This I deny, and do confidently affirm, that al- 
though we have no more than a confirmation of 
thoſe Laws which are recited in the Bill that is now 
before us, we ſhall depart hence in far better caſe 
than we came, and that in divers reſpects. 

Firſt, Some of the Laws recited in this bill, and 
deſired to be confirmed, are not printed Laws, and 
are known to few profeſſors of che Law, and much 
leſs to others ; and yet they are Laws of as great con- 
ſequence for the Liberty of the Subject, if not of 
greater, thanany that are printed : as namely 25 
Ed. III. no. 1. That Loans againſt the will of the 
lender are againſt reaſon and the freedom of the 
Realm. 36 Ed. III. 20. 9. By which Impriſonments 
by ſpecial commandment without due proceſs ate 
forbidden, Theſe two are not printed. 

The excellent Law de Tallagio non concedendo in 
print, hath in a publick Court been by a great Coun- 
ſellor ſaid to be but a Charter, and no Law. 

The Statute 1 Rich. III. againſt Benevolences, is 
by ſome opinions in print an abſolute Law. If we 
can get all theſe good Laws, beſides thoſe ſix other, 
which are expoſitions of Magna Charta, in the point 
of the freedom of our perſons, to be confirmed 
and put in one Law, to the eaſy view of all men, 
is not our caſe far better than when we came hither? 

Secondly, Will not the occaſion of the making of 
this Law of confirmation, ſo notoriouſly known, be 
tranſmitted to all poſterity ? Certainly it will never 
be forgotten, that the occaſion thereof was the im- 

riſonment of thoſe worthy Gentlemen for not lend- 
ing, and the reſolution in the King*s-Bench in deny- 
ing to bail them; and is not the occaſion of the 
making of a Law a good rule to expound it? If fo, 
then by giving a confirmation upon this occaſion, 
we have bettered our caſe very much. 

- Thirdly, Have not the Judges in the King?s-Bench, 


in open Parliament, upon our complaint, diſclaimed 
I to 
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to have given any judgment in the point? Which 
generally before by the Parliament was otherwiſe 
conceived; for now they ſay, it was but an award and 
no judgment, will ſuch a notorious Act upon ſo im- 

tant an occaſion in ſo publick a place be quick- 
ly forgotten ? Nay, will not the memory of it for 
ever remain upon record? Is not our caſe then much 
better than when we came hither ? | 

Fourthly, Will pot the reſolution of this Houſe, 
and all our arguments and reaſons againſt impriſon- 
ment without a cauſe expreſſed (which no doubt by 
the courſe we have taken will be transferred to po- 
ſterity) be a great means to ſtay any Judge here- 
after from declaring any judgment to the contrary, 
eſpecially if there be likelihood of a Parliament: 
is not our caſe in this very much amended ? 

Laſtly, Have we not received propoſitions from 
the Lords, wherein (amongſt other things) they 
declared, that they are not out of love with our pro- 
ceedings ? Is not this a great ſtrengthening to it? Bur 
after ſo long debate amongſt them about it, they 
cannot take any juſt exception to it; and doth not 
this alſo much amend our caſe ? 

From all theſe reaſons, I conclude that the ſecond 
objection, that by a confirmation we are in no bet- 
ter caſe than when we came together, is alſo a weak 
objection. e 

Now for reaſons to move us to proceed in this 
courſe of accepting a confirmation: Firſt, we have 
his Majeſty's gracious Promiſe to yield to a confir- 
mation of the old Laws, from which we may reſt 
moſt aſſured he will not depart; if we tender him 
withal our propoſition to be enacted, we have cauſe to 
doubt that we ſhall loſe both the one and the other. 

Secondly, We are no leſs aſſured of the Lords 
joining with us, for in their propoſitions ſent to us 
they have delivered themſelves to that purpoſe: 
this is then a ſecure way of getting ſomewhat of 
great advantage to us, as we have great hopes, and 
im a manner aſſurance on this fide: ſo on the other 
fide we have great doubts and fears, that by offer- 
ing our reſolution to be enacted, we ſhall loſe all. 

For firſt we have had already experience of the 
Lords, that they are not very forwardto join withus in 
a declaration of our propoſition to be Law ; if they 
{tumble at a declaration, much more will they, in 
yielding to make a Law in the ſame point. | 

And have wenot much more cauſe to doubt that 
his Majeſty will not yield unto it, ſeeing it toucheth 
him fo near? Is it not the notice of his pleaſure that 
hath wrought thus with the Lords ? 

If we ſhould clog our bill with our propoſition, 
and it ſhould be rejected by the Lords, or by the 
King, is not our reſolution much weakened by it; 
and are we not then in far worſe caſe than before we 
made it ? Our reſolution for the rejecting of our pro- 
poſition, will tend to a juſtification of all that hath been 
done againſt us in this great point of our Liberty. 

Let us then like wiſe-men conform our de- 
ſire to our hopes, and guide our hopes 
by probabilities z other deſires and other 
hopes are but vain. | 

This is my poor opinion in this weighty buſineſs, 


And fo the day following they had further debate 
upon that matter, the Houſe being turned into a 
Grand Committee, and Mr, Herbert in the chair. 

Some ſaid that the ſubje& has ſuffered more in the 
violation of ancient Liberties within theſe few years, 
than in three hundred years before, and therefore 


care ought to be taken for the time to come. 
Vor, VII. | 


relating to the Liberty of the Jubject. 


193 

Sir Edward Coke ſaid, that that Royal Word had 
reference to ſome meſſage formerly ſent; his Ma- 
jeſty's word was, that they may ſecure themſelves 
any way, by bill or otherwiſe, he promiſed to give 
way to it. And to the end that this might not touch 
his Majeſty's honour, it was propoſed, that the bill 
come not from the Houſe, but from the King: We 
will and grant for us and our ſucecſſors, and that 
we and vur ſucceſſors will do thus and thus; and it 
is the King's honour, he cannot ſpeak but by 
Record. 

Others deſired the Houſe to conſider, when and 
where the late promiſe was made; was it not in the 
face of both Houſes? Cruel Kings have been careful 
to perform their promiſes, yea, though they have 
been unlawful, as Herod. Therefore if we reſt upon 
his Majeſty's promiſe, we may aſſure ourſelves of 
the performance of it; beſides, we bind his Majeſty, 
by relying on his word : we have laws enough, it 
is the execution of them that is our life, and it is 
the King that gives life and execution, | 


Sir Thomas Wentworth concluded the debate, 
ſaying, That never Houſe of Parliament truſted 
more in the goodneſs of their King, for their own 
private account, than the preſent; but we are 
ambitious that his Majeſty's goodneſs may remain to 
Poſterity, and we are accountable to a publick 
truſt : and therefore ſeeing there hath been a publick 
violation of the Laws by his Miniſters, nothing will 
ſatisfy him but a publick amends ; and our deſires to 
vindicate the ſubjects right by bill, are no more than 
are laid down in former Laws, with ſome modeſt 
proviſion for inſtruction, performance and exe- 
cution. 

Which ſo well agreed with the ſenſe of the 
Houſe, that they made it the ſubject of a meſſage 
to be delivered by the Speaker to his Majeſty. 


Amidſt thoſe deliberations, another 
was delivered May 2. from his Majeſty by Mr, 
Secretary Cook; That howloever we proceed in 
this buſineſs we have in hand, which his Majeſty will 
not doubt, but to be according to our conſtant pro- 
feſſion, and ſo as he may have cauſe to give us thanks; 
yet his reſolution is, that both his royal care, and 
hearty and tender affection towards all his loving 
ſubjects, ſhall appear to the whole Kingdom, and 
all the World, that he will govern us according to 
the laws and cuſtoms of this Realm ; that he will 
maintain us in the liberties of our perſons, and pro- 
prieties of our goods, ſo as we may enjoy as much 
happineſs as our fore-fathers in their beſt times; and 
that he will rectify what hath been, or may be found 
amiſs amongſt us, ſo that hereafter there may be no 
Juſt cauſe to complain. Wherein as his Majeſty will 
rank himſelf amongſt the beſt of our Kings, and 
ſhew he hath no intention to invade or impeach our 
lawful liberties, or right; fo he will have us match 
ourſelves with the beſt ſubjects, not by incroaching 
upon that ſovereignty and prerogative, which God 
hath put into his hands for our good, but by con- 
raining ourſelves within the bounds and laws. of our 
— without reſtraining them, or enlarg- 
ing them by new explanations, interpretations, ex- 
poſitions, or additions in any ſort ; which, he tel- 
leth us, he will not give way unto. 

That the weight of the affairs of the Kingdom, 
and Chriſtendom, do preſs him more and more, and 
that the time is now grown to that point of matu- 
rity, that it cannot endure long debate or delay; fo 
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as this Scſſion of Parliament muſt continue no lon- 


ger than Tueſday come ſeven-night at furtheſt: in 


which time his Majeſty, for his part, will be ready 


to perform what he promiſed 3 and if the Houſe be 
not ready to do that is fit for themſelves, it ſhall 


be their own faults. 

And upon aſſurance of our good diſpatch and 
correſpondence, his Majeſty declareth, that his 
royal intention is to have another Seſſion of Parlia- 


ment at Michae/mas next, for the perfecting of ſuch 


things as cannot now be done. 


This meſſige was debated the next day, being 
Saturday, May 3. whereupon Sir John Elliot ſpake 
to this effect : | 

The King, faith he, will rank himſelf with the 
beſt of Kings, and therefore he would have us rank 
ourſelves with the beſt ſubjects; we will not in- 
croach upon that Sovereignty that God hath put 
into his hands : this makes me fear his e ͤ8 
miſ informed in what we go about, let us make ſome 
enlargement, and put it before him, that we will 
not make any thing new. As for the time of this 
Seſſion, it is but ſhort ; and look how many meſſages 
we have, ſo many interruptions, and mil reports, 
and miſ-repreſentations to his Majeſty produce thoſe 


meſlages. 


Sir Miles Fleetwood continued the debate, and 


ſaid, That this buſineſs is of great importance, we 
are to accommodate this : the breach of this Parlia- 
ment will be the greateſt miſery that ever befell us; 
the eyes of Chriſtendom are upon this Parliament, 
the State of all our Proteſtant Friends are ready to 
be ſwallowed up by the Emperor's Forces, and our 
own Kingdom is in a miſerable ſtrait, for the defence 
of our Religion that is invaded by the Roman Ca- 
tholicks, by the colour of a commiſſion, which 15 
intolerable ; the defence of our Realm by Shipping 
is decayed, the King's revenue is {old and gone; 
where ſhall the relief be obtained but in Parliament? 
Now we are in the way, let us proceed by way of 


Bill, in purſuance of the King's meſſage to eſtabliſh 


the fundamental Laws in propriety of our goods, 
and liberty of our perſons : It was declared to us, 
that courſes by Loan and Impriſonment were not lawful ; 
let us touch them in our Bill, and that all prece- 
dents and judgments ſeeming to the contrary, be 
void; and that all commitments againſt the Law be 
remedied, and that we be protected againſt the fear 
of commitments. 


Mr. Mas oN's Speech. 


Am of opinion with the Gentleman that ſpake 
firſt, that in our proceedings in the matter now 
in debate, we ſhould have uſe of the title of the Sta- 
tute, called circumſbecte agatis ; for it concerns the 
liberty of our perſons, without which we do not 
enjoy our lives, | | 
The Queſtion 1s : 


©. Whether in this bill for the explanation of Magna 


Charta, and the reſt of the Statutes, we ſhall pro- 
vide that the cauſe of the commitment muſt be ex- 
preſſed upon the commitment, or upon return of 
the Habeas Corpus ? 

Before I ſpeak to the queſtion itſelf, I ſhall pro- 
poſe ſome obſervations, in my conceit, neceſſarily 
conducing to the debate of the matter. 

1. That we ought to take care, and to provide 
for-poſterity, as our predeceſſors have done for us, 


4 Car. J. 


and that this provident care, cannot be expounded 
to be any diſtruſt of the performance of his Ma- 
jelly's gracious declaration, this Act providing for 
perpetuity, to which his Highneſs's promiſe, unleſs 
it were by Act of Parliament, cannot extend. 

2. That we having long debated and ſolemnly re. 


. ſolved our rights and privileges by virtue of theſe 


Statutes, and if now we ſhall reduce thoſe declara- 
tions and thoſe reſolutions into an Act, we mult ever 
hereafter expect to be confined within the bounds of 


that Act, being made at our ſuit, and to be the li 


mits of the Prerogative in that reſpect, and it being 
an Act of explanation, which ſhall receive no fur. 
ther explanation than itſelf contains, 

3. That by this Act we mult provide a remedy 


- againſt the perſons which detain us in priſon, for ag 


to the commander, there can be no certainty, 
Concerning the Queſtion itſelf : 

It hath been ſolemnly and clearly retolved by the 
Houſe, that the commitment of a Freeman withour 
expreſſing the cauſe at the time of the commitment, 
is againſt the Law: If by this Act of cxplanation 
we ſhall provide only that the caule ought to be ex- 
preſſed upon the return of the Habeas Corpus, then 
out of the words of the Statute, it will neceſſarily 
be inferred, that before the return of the Habeas Cor- 
pus the cauſe need not to be expreſs'd, becauſe the 
Statute hath appointed the time of the expreffion of 
the cauſe; and it will be conſtrued, that if the 
makers of the Statutes had intended that the cauſe 
ſhould have been ſooner ſhewn, they would have 
provided for it by the Act, and then the Act which 
we term an Act of explanation, will be an Act of 
the abridging of Magna Charta, and the reſt of the 
Statutes : or if this Act do not make the commit- 
ment, without expreſſing the cauſe to be lawful, yet 
it will clearly amount to a tolcration of the commit- 
ment, without expreſſing the cauſe, until the Habeas 
Corpus, or to a general or perpetual diſpenſation, 
beginning with, and continuing as long as the Law it- 
ſelf, And in my underſtanding the words in this in- 
tended Law, that no Freeman can be committed 
without cauſe, can no ways advantage us, or fa- 
tisfy this objection ; for till the return of the Habeas 
Corpus, he that commits 1s Judge of the cauſe, or at 


leaſt hath a licence by this Law till that time to con- 


ceal the cauſe, and the Goaler is not ſubject to any 
action for the detaining of the Priſoner upon ſuch 
command, For if the priſoner demanded the cauſe 
of his impriſonment of the Goaler, it will be a ſafe 
anſwer for him to ſay that he detains a priſoner by 
warrant, and that it belongs not unto him to deſire 
thoſe which commit the priſoner to ſhew the cauſe 
until he returns the Habeas Corpus. And if the pri- 
ſoner be a Suitor to know the cauſe from thoſe that 
committed him, it will be a ſufficient anſwer for 
them to ſay they will expreſs the cauſe at the return 
of the Habeas Corpus. In this caſe there will be a 
wrong, becauſe the commitment is without cauſe 
expreſſed, and one that ſuffers that wrong, viz. the 
party impriſoned; and yet no ſuch wrong doer, but 
may excuſe, if not juſtity himſelf by this Law. 

In making of Laws, we muſt conſider the incon- 
ventences which may enſue, and provide for the 
prevention of them, lex caveat de futuris, I have 
taken into my thoughts ſome inconveniences which 
I ſhall expoſe to your conſiderations, not imagining 
that they can happen in the time of our gracious 
Sovereign; but in an Act of Parliament, we mult 
provide for the prevention of all inconveniences in 
tuture times, 


Fn; 


1628. 


1. If a man be in danger to be impriſoned in the 
beginning of a long vacation for refuſing to pay 
jome ſmall ſum of money, and knows that by 
chis Act he can have no inlargement til] the return 
of the Habeas Corpus in the Term, and that the 
charge of his being in Priſon, and of his inlarge- 


ment by Habeas Corpus will amount to more than 


the ſum, he will part with money to prevent his 
impriſonment, or to redeem himſelf thence, becauſe 
ne cannot ſay any man doth him wrong, until the 
return of the Habeas Corpus, and the Law reſolves. 
A man will pay a Fine rather than be impriſoned, 
tor the judgement which is given when one is fined, 
is ideo capiatur, and the execution for debt is a 
-apias ad ſatisfaciendum ; the Law preſuming any 
man will part with his money to gain his Liberty. 
And if the priſoner procure an Habeas Corpus, and 
be brought into the King's-Bench by virtue of it, 
yet the cauſe need not to be then expreſſed: the 
proviſion of this Law being, that if no cauſe be 


then expreſſed, he ſhall be bailed, and no cauſe. 


being ſhewn upon the return of the Habeas Corpus, 
yet it may be pretended, that at the time of his com- 
mitment, there were ſtrong preſumptions of ſome 
oreat offence, but upon examination they are 
cleared: or it may be ſaid, that the offence was of 
that nature, that the time of his impriſonment before 
the return was a ſufficient puniſhment, And we may 
be frequently impriſoned in this manner, and never 
underſtand the cauſe, and have often ſuch puniſh- 
ment, and have no means to juſtify ourſelves ; and 
for all theſe proceedings this Law will be the juſtifi- 
cation, or colour. 

2. If by this Act there be a toleration of impriſon- 
ment without ſhewing cauſe, until the return of the 
Habeas Corpus; yet it is poſſible to accompany 
that impriſonment, with ſuch circumſtances of cloſe 
reſtraint, and other hardſhips, which I forbear to 
expreſs, as may make an impriſonment for that 
ſort time, as great a puniſhment, as a perpetual 
impriſonment in an ordinary manner. 1 

3. The party may be impriſoned a long time 
before he ſhall come to be delivered by this Law; 
the place of his impriſonment may be in the fur- 
cheſt parts of this Kingdom; the Judges always 
make the return of the Habeas Corpus anſwerable 
to the diſtance of the priſon from Weſtminſter ; the 
Goaler may neglect the return of the firſt proceſs, 
and then the party muſt procure an Alias, and the 
Goaler may be then in ſome other imployment for 
the King, and excule the not returning the body 
upon that proceſs ; and this may make the impri- 
ſonment for a year, And in the end no cauſe being 
returned, the party may be diſcharged, but in the 
mean time he ſhall have impriſonment, he ſhall 
never know the cauſe, he ſhall have no remedy for 
it, nor be able to queſtion any for injuſtice, which 
have not a jultification, or excuſe by this Law. 

4. The party may be impriſoned during his 
life, and yet there ſhall be no cauſe ever ſhewn. I 
will inſtance in this manner, a man may be com- 
mitted to the furtheſt part of the Kingdom Weſt- 
ward; he obtains an Habeas Corpus; before the 
Goaler receives the Habeas Corpus, or before he 
returns it, the priſoner by Warrant is removed 
from that priſon to another, it may be the furtheſt 
Northern part of the Realm. The firſt Goaler re- 
turns the ſpecial matter, which will be ſufficient to 
tree himſelf, and in like manner the priſoner may 
be tranſlated from one priſon to another, and his 


whole life ſhall be a peregrination, or wayfaring 
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relating to the Liberty of the Jubject. 
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from one Goal to another, and he ſhall never know 
the cauſe, nor be able to complain of any, who 
cannot defend their actions by this Bill. 

5. If the priſoner be brought into the Court by 
Jlabeas Corpus, and no cauſe expreſſed, and there- 
upon he be inlarged, he may be partly committed 
again, and then his enlargement ſhall only make 
way for his commitment : and this may continue 
during his life, and he ſhall never know the cauſe ; 
— this not remedied, but rather permitted by this 

And there are alſo ſome things remarkably conſi- 
derable in this matter ; the expence of the party in 
priſon; his Fees to the Goaler, his coſts in obtain- 
ing and proſecuting an Habeas Corpus, and his 
charges in removing himſelf, attended with ſuch 
as have the charge of his conduct: and that the 
priſoner muſt ſuſtain all this without ſatisfaction, or 
knowing the cauſe. | | 

The only reaſon given by thoſe of the other 
opinion is, That it is requifite, the King and 
Council ſhould have power to command the de- 
tainer of a man in priſon for ſome time, without 
expreſſing the cauſe 3 becauſe it is ſuppoſed, that 
the manifeltation of the cauſe at firſt may prevent 
the diſcovery of a Treaſon. The reafon is anſwered 
by the remedy propoſed, by this Act it being pro- 
poled, that it ſhall be provided by this Bill, thac 
upon our commitment, we may inſtantly have re- 
courſe to the Chancery for an Habeas Corpus, re- 
turnable in that Court, which is alwa s open; and 
that upon the receipt thereof, the Writ mult be 
returned, and the cauſe thereupon expreſſed. If 
then this remedy be really the cauſe of commit- 
ment, it muſt partly appear, which contradicts the 
former reaſon of State. 

And in my own opinion, we ought not only to 
take care, that the Subject ſhould be delivered out 
of priſon, but to prevent his impriſonment; the 
Statute of Magna Charta, and the reſt of the Acts, 
providing that no man ſhould be impriſoned, but 
by the Law of the Land. And although the King, 
or Council, as it hath been objected, by force 
may commit us without cauſe, notwithſtanding 
any Laws we can make ; yer I am ſure without 
ſuch an Act of Parliament, ſuch commitment can 
have no legal colour, and I would be loth we 
ſhould make a Law to endanger ourſelves. For 
which reaſons I conceive, that there being ſo man 
ways to evade this Act, we ſhall be in a worſe caſe 
by it, than without it; as it provides no remedy to 
prevent our impriſonment withour expreſſing the 
cauſe to be lawful, and adminiſters excuſes for 
continuing us in priſon, as I have before declared. 
And thus for providing for one particular out of 
reaſon of State, which poſſibly may fall out in an 
age or two, we ſhall ſpring a leak, which may 
fink all our Liberties, and open a gap, through 
which Magna Charta and the reſt of the Statutes 
may iſſue out and vaniſh, I therefore conclude 
that in my poor underſtanding (which I ſubmit to 
better Judgments,) I had rather depend upon 
our former reſolutions, and the King's gracious 
declarations, than to paſs an Act in ſuch manner as 
hath been propoſed. 


In concluſion, the Commons agreed to an anſwer 


to all the preceding meſſages, and preſented it to the 
King by the mouth of their Speaker. 
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The Speaker's Speech (Sir John Finch) t» the King, 
in anſwer to ſeveral Meſſages, in the Bangueiting- 
Houſe, May 5. | 


Moſt Gracious and Dread Sovereign, 

OUR Loyal and Obedient Subjects, the 
Y Commons now aſſembled in Parliament, by 
ſeveral meſſages from your Majeſty, and eſpecially 
by that your declaration delivered by the Lord- 
Keeper betore both Houſes, have, to their exceed- 
ing great joy and comfort, received many ample 
expreſſions of your princely care and tender affec- 
tions towards them, with a gracious promiſe and 
aſſurance, that your Majeſty will govern 2 
to the Laws of this Realm, and ſo maintain al 
your Subjects, in the juſt freedom of their perſons, 
and ſafety of their eſtates, that all their Rights and 
Liberties may be by them enjoyed, with as much 
freedom and ſecurity in their time, as in any age 
heretofore by their Anceſtors, under the beſt of 
your Progenitors: For this ſo great a favour en- 
ha by a comfortable intimation of your Ma- 
jeſty's confidence in the proceedings of this Houle, 
they do, by me their Speaker, make a full return 
of moſt humble thanks to your Majeſty, with 
all dutiful acknowledgement of your grace and 
goodnels, herein extended unto them. 

And whereas in one of thoſe meſſages delivered 


from your Majeſty, there was an expreſſion of your 


deſire to know, whether this Houſe would reſt upon 
your Royal word and promiſe, aſſuring them, that 
if they would, it ſhould be royally and really 
performed: As they again preſent their humble 
thanks for the ſeconding and ſtrengthning of your 
former Royal expreſſions, ſo in all humbleneſs they 
aſſure your Majeſty, that their greateſt confidence 
is, and ever muſt be in your grace and goodneſs, 
without which, they well know, nothing they can 
frame or deſire, will be of ſafety or value to them: 


Therefore are all humble Suitors to your Majeſty, 


that your Royal heart will graciouſly accept and 
believe the truth of theirs, which they humbly 

reſent, as full of truth and confidence in your 
Royal word and promiſe, as ever Houſe of Com- 
mons repoſed in any of their belt Kings. 

True it is, they cannot but remember the publick 
truſt, for which they are accountable to preſent 
and future times; and their deſires are, That your 
Majeſty's goodneſs might, in fruit and memory, 


be the bleſſing and joy of Poſterity. 


They ſay alſo, That of late, there hath been 
blick violation of the Laws, and the Subjects 
iberties, by ſome of your Majeſty's Miniſters ; 
and thence conceive, that no leis than a publick 
remedy will raiſe the dejected hearts of your lo- 
ving Subjects, to a chearful ſupply of your Majeſty, 
or make them receive content in the proceedings of 


this Houſe. 


From theſe conſiderations, they moſt humbly 


beg your Majeſty's leave to lay held of that gra- 


cious offer of yours, which gave them aſſurance, 
that if they thought fit to ſecure themſelves in their 
Rights and Liberties, by way of Bill or otherwiſe, 


ſo it might be provided with due reſpect to God's 


honour, and the publick good, you would be gra- 
ciouſly pleaſed to give way unto it. Far from their 
intentions it is, any way to encroach upon your So- 
vereignty or Prerogative; nor have they the leaſt 
thought of ſtretching or inlarging the Laws in any 
ſort, by any new interpretations or additions; the 
hounds of their deſires extend no further, than to 
I 
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ſome neceſſary explanation of that, which is truly 
comprehended within the juſt fente and meaning of 
thoſe Laws, with ſome moderate proviſion for ey. 
ecution and performance, as in times paſt, upon 


like occaſion hath been uſed. 


The way how to accomplith theſe their humble 
deſires, is now in ſerious conſideration with them 
wherein they humbly aſſure your Majeſty, they 
will neither loſe time, nor ſcck any thing of — 
Majeſty, but that they hope may be fit for durifi 
and loyal Subjects to aſk, and for a gracious an: 
Juſt King to grant. 5 


His Majeſty's Anſwer <vas delivered by the Lord. 
Keeper, Thomas Lord Coventry, 


R. Speaker, and you Gentlemen of the Houſ. 

of Commons, his Mijetty has commanded 

me to tell you, that he expected an anſwer by your 
actions, and not delay by diſcourſe: ye acknowledge 
this truſt and confidence in your proceedings, but his 
Majelty fees not how you requite him by your con- 
fidence of his word and actions: for what neeg 
explanations, if ye doubted not the performance 
of the true meaning? For explanations will hazard 
an incroachment upon his Prerogative, And It 


may well be ſaid, What need a new Law to con. 


firm an old, if you repoſe confidence in the dec. 
ration his Majeſty made by me to both Houſes: 
and yourſelves acxnowledge, that your greateſt ruſt 
and confidence mult be in his Majefly's grace and 
goodneſs, without which nothing that you can 
frame will be of ſafety, or available to you. Yet 
to ſhew clearly the ſincerity of his Majeſty's inten- 
tians, he is content, that a Bill be drawn for a con- 
firmation of Magna Charta, an the fix other Sta- 
tutes inſiſted upon for the Subjects Liberties, if ye 
ſhall chuſe that to be the beſt way; but fo. as i 
may be without additions, paraphraſes, or expla- 
„ b 
us, if you pleaſe, you may be ſecur 

needleſs fears, — ch eee, — win 
py wiſhed for end: whereas by the contrary, if you 
leek to tie your King by new, and indeed impoſſible 
bonds, you muſt be accountable to God and your 
Country, for the ill ſucceſs of this meeting, Hi 
Majeſty having given his Royal word, that von 
ſhall have no cauſe ro complain hereafter ; less 
than which, hath been enough to reconcile great 
Princes, and therefore ouzht much more to prevail 
between a King and his Subjects. 

Laſtly, I am commanded to tell you, that bis 
Majeſty's pleaſure is, That without further replics 
or meſſages, or other unneceſſary delays, you do 
what you mean to do ſpeedily, remembring the 
laſt meſſage, which his Majeſty ſent you by S:-cre- 
tary Cook, in point of time: his Majeſty, always 


intending to perform his promile to his people, 

N Otwithſtanding the intimation of his Maj-ſty's 
good pleaſure for a Bill, Mr. Secretary Cook, 
Tueſday May 6. again preſſed the Houſe to rely 
upon the King's word, ſaying, That he had rather 
follow others, than begin to enter into this buſineſs ; 
loſs of time hath been the greateſt complaint; the 


matter fallen now into conſideration, is what way 
to take, whether to rely on his Majeſty's word, or 


on a Bill. If we will conſider the advantage we 


have in taking his Majeſty's word, it will be of the 
largeſt extent, and we thall chute that, that hath 
moſt aſſurance ; an Act of Parliament is by the 
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conſent of the King and Parliament, but this afſ1- 
rance by word is, that he will govern us by the 
Laws; the King promiſes that, and alſo that they 
ſhall be ſo executed, that we ſhall enjoy as much 
freedom as ever. This contains many Laws, and 4 
grant of all good Laws; nay, it contains a confir- 
mation of thoſe very Laws, aſſurance, which binds 
farther than the Law can: firſt, it binds his affec- 
tion, which is the greateſt bond between King and 
Subject, and that binds his judgment alſo, nay his 
honour, and that not at home, but abroad; the 
Royal word of a King is the ground of all treaty ; 
nay, it binds his conſcience. This confirmation be- 
tween both Houſes is in nature of a vow ; for my 
part, I think it is the greateſt advantage to rely on 
his Majeſty's word. He further added, this debate 
was fitter to be done before the Houſe, and not 
before the Committee, and that it was a new courfe 
to go to a Committee of the whole Houle. . 


Sir John Elliott replied, That the proceeding in 
a Committee, is more honourable and advantageous 
to the King and the Houſe, for that way leads 
moſt to truth, and it is a more open way, and 
where every man may add his reaſon, and make 
anſwer upon the hearing of other mens reaſons and 


arguments, 


This being the general ſenſe, the Houſe was 
turned into a Committee, to take into conſideration, 
what was delivered to the King by the Speaker, 
and what was delivered to them by the Lord- Keeper, 
and all other meſſages, and the Committee was 
not to be bounded by any order : the key was 
brought up, and none were to go out without leave 
firſt aſked. 


In the Debate of this buſineſs at the Committee, 
ſome were for letting the Bill reſt: but Sir Edward 
C:ke's reaſons prevailed to the contrary. Was it 
ever known (laid he) that genera] words were a 
ſufficient ſatisfaction to particular grievances? was ever 
a verbal declaration of the King, Verbum Repni ? 
When Grievances be, the Parliament is to redreſs 
them. Did ever Parliament rely on meſſages ? 
They put up Petitions of their Grievances, and the 
King ever anſwered them: the King's anſwer is very 
gracious, but what is the Law of the Realm, that 
is the queſtion. I put no diffidence in his Majeſty, 
the King mult ſpeak by a Record, and in par- 
ticulars, and not in general: did you ever know 
the King's Meſiige come into a Bill of Subſidies ? 
All ſucceeding Kings will fay, Ye mult truſt me as 
you did my Predeceſſors, and truſt my meſſages ; 
but meſſages of love never came into a Parliament. 
Let us putupa Petition of Right: not that I diſtruſt 
the King, but that I cannot take his truſt, but in a 
Parliamentary way. 


On Thurſday 8 May, the Petition of Right was 
finiſhed, and the Clauſe of Martial Law was added 
unto it, and it was delivered to the Lords at a con- 
terence in the Painted Chamber for their concur- 
rence z which conference was managed by Sir Edward 
Coke, who thus expreſſed himſelf: I pray your Lord- 
ſhips to excuſe us, for we have been till one of 
clock about the great buſineſs, and (bleſſed be God) 
we have diſpatch'd it in ſome meaſure, and before 
this time we were not able to attend your Lord- 
ſhips, but I hope that this will prove a great bleſſing 
to us. My Lords, I am commanded from the 
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Houle of Commons to expreſs their ſingular care 
and affection they have of concurrence with yout 
Lordſhips, in theſe urging affaits and proceedings 
of this Parliament; both for the good of the Com- 
monwealth, and principally for his Majeſty's. And 
this I may ſay in this particular, if we had hun- 
dreds of tongues, we were not able to expreſs this 
deſire, which we have of that concurrence; with 
your Lordſhips: but Iwill leave it without any fur- 
ther expreſſion. My Lords, it is evident wha ne- 
ceſſity there is, both in reſpect of yourſelves, and 
your Poſterities, to have good ſucceſs in this bu- 
ſineſs. We have acquainted your Lordſhips with 
the reaſons and arguments, and after we have had 
ſome conference, we have received from your Lord- 
ſhips five propoſitions z' and it behoves me to give 
your Lordſhips ſome reaſons, why you have not 
heard from us before now; for in the mean time, 
as we were conſulting. of this weighty buſineſs, we 
have received divers meſſages from our great Sove- 
reign the King, and they conſiſted of five parts. 

1. That his Majeſty would maintain all his Sub- 
jects in their juſt freedom, both of their perſons and 
eſtates. | 

2. That he will govern according to his Laws 
and Statutes. | 


3. That we ſhould find much confidence in his 


Royal word; I pray obſerve that. 

4. That we ſhall enjoy all our Rights and Li- 
berties, with as much freedom and liberty, as ever 
any Subjects have done in former times. 

5. That whether we ſhall think it fit, either by 
way of Bill or otherwiſe, to go on in this great 
buſineſs, his Majeſty would be pleaſed to give way 
ro ic. ö 

Theſe gracious meſſages did ſo work upon our 


affections, that we have taken them into conſi- 


deration. My Lords, when we had theſe meſſages, 
(I deal plainly, for ſo I am commanded by the 
Houſe of Commons) we did conſider, what way 
we might go for our more ſecure way, nay, yours; 
we did think it the ſafeſt way to go in a Parlia- 
mentary courſe, for we have a maxim in the Houſe 
of Commons, and written on the walls of our 
Houſe, That old ways are the fafeſt and ſureſt 
ways: And ar laſt we fell upon that which we 
did think (if that your Lordſhips did content with 
us) it is the moſt antient way of all, and that is, 
my Lords, via fauſta, both to his Majeſty, to 
your Lordſhips, and to ourſelves, For, my Lords, 
this is the greateſt Bond, that any Subject can have 
in Parliament, Verbum Regis, this is an high point 
of honour, but this ſhall be done by the Lords 
and Commons, and aſſented to by the King in Par- 
liament; this is the greateſt obligation of all ; and 
this is for the King's honour and our ſafety. There- 
fore, my Lords, we have drawn a form of a Pe- 
tition, defiring your Lordſbips to concur with us 
therein; for we come with an unanimous conſent 
of all the Houſe of Commons, and there 1s great 
reaſon your Lordſhips ſhould do ſo, for your Lord- 
ſhips are involved in the ſame condition, Commune 
Periculum. So | have done with the firſt - part: 
And now I ſhall be bold to read that which we have 
ſo agreed on, and I ſhall deſire your Lordſhips 
leave that I may read it. ; 


Here the Petition of Right wasread ; but we 
forbear to inſert it as yet, becauſe there were pro- 
poſitions for alteration ; and it is not perfect, till 


the Royal aſſent be given to it. nib. 4, 
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From the eighth to the twelfch of May, all pub- 
lick buſineſs was laid aſide. On Monday the 
twelfth, the Lords had a conference with the Com- 
mons, where the Lord-Keeper made this Speech. 


» Gentlemen of th Ho ſe of Commons, © | 
Y Lords having 2 mot affectionate deſire 
to maintain that good concurrence, that in 


This Parliament and others have been of late between 


both Houſes, deſired this conference, to acquaint 
you, how, and in what manner, they have pro- 
ceeded in the Petition of Right that came from this 
Houſe; and to let you know, that as ſoon as they 
had received it, they, with all care and expedition 
they. | poſſibly could, addrefled themſelves to con- 
fider thereof; and after good time ſpent in Debate 
in the whole Houſe, they made a Committee to 
conſider, whether retaining the ſubſtance of the 
Petition, there might not be ſome words altered, 
or put in to make it more ſweet, to procure it a 
paſſable way to his Majeſty : we know this mult be 
crowned by the King, and good muſt come to all 


the Kingdom by this courſe now taken. The Com- 


mittee hath met, and hath propounded ſome ſmall 
matters to be altered in ſome few words, to make 
it paſſable, and not in ſubſtance. And the Lords 
having this reported from their Committee, and 
heard it read in their Houſe, reſolved of nothing 
till they have your conſent; yet they think it fitter 
to have it propounded to you, to conſider, whether 
there ſhould be any alteration or no, and how the 
propounded alterations may ſtand with your li- 
king. 

Concerning the commitment by the King and 
the Council, without expreſſing the cauſe, it was 
reſolved by the Lords to debate it this morning, 
and as ſoon as they ſhould have debated it, they 
purpoſed to have your concurrence with them be- 
fore they reſolved it; but at the inſtant when they 
thought to have debated it, they received a Letter 
from his Majeſty, which, they conceive, will give 
a ſatisfaction to both Houſes in the main point. 
My Lords deſiring to keep that good concurrence 
begun, defired ro communicate that Letter unto 
you, that you might take the ſame into your conſi- 
derations, as they mean to do themſelves : This 
Letter is to be read unto you. 


To our Right Truſty and Well-beloved, the Lords 
Spiritual and Temporal of the Higher Houje of Par- 
liament. | 


Carolus Rex. 

40 E being deſirous of nothing more than 
40 W the advancement of the peace and pro- 
« ſperity of our People, have given leave to free 
% Debate upon the higheſt points of our Prerogative 
„ Royal, which, in the time of our Predeceſſors, 
« Kings and Queens of this Realm, were ever 
« reſtrained as matters that they would not have 
&« diſcuſſed ; and in other things we have been 
% willing ſo far to deſcend to the deſires of our 
«© good Subjects, as might fully ſatisfy all mode- 
« rate minds, and free them from all juſt fears and 
« jealouſies, which thoſe meſſages, which we have 
« hitherto ſent into the Commons Houſe, will 
« well demonſtrate unto the World. Yet we find it 
« ſtill inſiſted upon, that in no caſe whatſoever, 
« ſhould it never ſo nearly concern matters of State 
„% or Government, we, or our Privy-Council, 
« have no power to commit any man without 


4 Car. I. 


c the caufe ſhewed; whereas it often happens, 
« that ſhould the cauſe be ſhewed, the {ſervice it- 
„ ſelf would thereby be deſtroyed and detrared, 
and the cauſe alledged muſt be ſuch, as may be 
determined by our Judges of our Courts of Je}. 
„ minſter, in a legal and ordinary way of juſtice; 
« whereas the cauſes may be ſuch, whereof the 
«© Judges have no capacity of judicature, nor rules 
of Law to direct and guide their Judgment in 
«« caſes of that tranſcendent nature; which hap. 
ning ſo often, the very intermittipg the conſtant 
rule of Government, for jo many ages, within 
{+ this Kingdom practiſed, would ſoon diffolve the 
« very foundation and frame of our Monarchy, 
„ Wherefore as to our Commons, we have made 
fair propoſitions, which might equally preſerve 
<« thejuſt Liberty of the Subject: lo, my Lords, 
« we have thought good to let you know, that 
e without the overthrow of Sovereignty, we can- 
not ſuffer this power to be impeached ; notwith. 
<« ſtanding, to clear our conſcience and juſt in. 
cc tentions, this we publiſh, That it is not in Our 
« heart, nor will we ever extend our Royal power, 
« Jent unto us from God, beyond the juſt rule of 
«© Moderation, in any thing which ſhall be con- 
% trary to our Laws and Cuſtoms, wherein the 
c ſifety of our People ſhall be our only aim, And 
«© we do hereby declare our Royal pleaſure and 
«© refolution to be, which, God willing, we ſhall 
« ever conſtantly continue and maintain, That 
„ neither we, nor our Privy-Council, ſhall or 
c will, at any time hereafter, commit or command 
« to priſon, or otherwiſe reſtrain the perſon of 
any for not lending money to us, nor for any 
« cauſe, which in our conſcience doth not con- 
* cern the publick good and ſafety of us and our 
people; we will not be drawn to pretend any 
© cauſe, wherein our judgment and conſcience 15 
not ſatisfied with; which baſe thoughts, we 
„ hope, no man can imagine will fall into our 
* Royal breaſt; and that in all caſes of this 
nature, which ſhall hereafter happen, we ſhall, 
upon the humble petition of the Party, or ad- 
% dreſs of our Judges unto us, readily and really 
&© exprels the true cauſe of their commitment or 
*« reſtraint, ſo ſoon as with conveniency and ſafety 
ce the ſame is fit to be diſcloſed and expreſſed. And 
that in all cauſes criminal of ordinary juriſdiction, 
our Judges ſhall proceed to the deliverance or 
* bailment of the priſoner, according to the known 
and ordinary rules of the Laws of this Land, and 
according to the Statutes of Magna Charta, and 
„ thoſe other ſix Statutes inſiſted upon, which we 
« do take knowledge ſtand in full force, and which 
ve intend not to abrogate and weaken, againſt 
the true intention thereof, This we have thaught 
fit to ſignify unto you, the rather to ſhorten any 
long Debare upon this great queſtion, the ſea- 
{© ſonof the year being ſo far advanced, and our 
great occaſions of State not lending us many 
more days for longer continuance of this Seſſion 
of Parliament.“ 
Given under our Signet at our Palace at Weſt- 
minſter, 12 Maii, tbe fourth year of our 
Reign. 


Lad 


A 


The ſame day the King's Letter was communi- 
cated to the Houſe of Commons, they laid it aſide, 
and Sir Thomas Wentworth ſaid, It was a Letter of 
Grace; but the people will only like of that which 
is done in a Parliamentary way: beſides, the 

| debate 


. 

Bo, 
N 
5 
"Ns 

"or 
AY 
. 
1 
. 
. 
2 
1 
* 
4 
0 
Py 4 
__ 
5 
* 
„ 


a» 


1628. 


debate of it would ſpend much time, neither was it 
directed to the Houſe of Commons 3 and the Pe- 
tition of Right would clear all miſtakes : For (ſaid 
he) ſome give it out, as if the Houſe went about 
to pinch the King's Prerogative. But the further 
debate of this matter took up ſeveral days. 


May 17. The Lords propounded, at a confe- 
rence, an addition to be made to the Petition of 
Right, which was delivered by the Lord-Keeper, 


to this purpole : 


OU the Knights, Citizens, and Burgeſles of 
Y the Houſe of Commons, my Lords: have 
commanded me to preſent unto you, the ſingular 
care and affection, they have to preſerve that cor- 
reſpondency and order, which the two Houles 


(both in this and former Parliaments, to the happi- 


neſs of this Kingdom) have heretofore enjoyed. 

They command me alſo to let you know, that 
they have no leſs care and affection to bring that 
great buſineſs the Liberty of the Subject to an happy 
iſſue, And whereas at the laſt conference of both 
Houſes, there were ſome things propounded, that 
came from their Lordſhips, out of a deſire the Pe- 
tition might have the eaſier paſſage with his Majeſty, 
not intending to alter in any manner the ſubſtance 
of the Petition ; but it was then thought fit, that 
there was another part of the Petition, of as great 
importance and weight: my Lords, ſince the time 
of that conference, have imploy'd themſelves whol- 
ly to reduce the Petition to ſuch a frame and order, 
that may give both to you and them hope of ac- 
ceptance. i 

And after many deliberations, and much advice 
taken, my Lords have reſolved to repreſent to you 
ſomething which they have thought upon, yet not 
as a thing concluſive to them or you; and according 
to their deſires (having mentioned it in the begin- 
ning) have held it fit to conclude of nothing, till 
that you be made acquainted with it, and that 
there may be a mature adviſement between you and 
them, ſo that there may be the happier concluſion 
in all their buſineſs. 

This being the determination of the Lords, that 
nothing, that is now offered unto you, ſhould be 
concluſive, yet they thought it convenient to 
preſent 1t unto you. 

This alteration (and not alteration) but addi- 
tion, which they ſhall propound unto you, to be 
adviſed and conferred upon, which is no breach of 
the fame, they think it meet, if it ſhall ſtand with 
your liking, to be put in the concluſion of the 
Petition which I ſhall now read unto you. 


We preſent this our humble Petition to your Majeſtv, 
with the care not only of preſerving our own Liberties, 
but with due regard to leave intire, that Sovereign 
Power, woerewith your Majeſty is truſted for the 
Protection, Safety, and Happineſs of the People. 


This is the thing the Lords do preſent unto you, 
the Subject of this conference, concerning the ad- 
ding of this in the concluſion of the Petition; and 
as they know, that this is no ſmall thing, and 
that you cannot pr-ſently give an anſwer to it; 
therefore they defire you, that you do with ſome 
ſpeed con ſi ler of it, and their Lordſhips will be 
ready this afternoon. 


This addition produced ſeveral ſpeeches. 


relating to the Liberty of the Jubject. 199 


Mr. A'ford.) Let us look (ſaid he) into the 
Records, and ſee what they are, what is Sove- 
reign Power ? Bodin ſaith, That it is free froni 
any condition, by this we ſhall acknowledge a Re- 
gal, as well as a Legal Power : Let us give that to 
the King, that the Law gives him, and no more. 


Mr. Pymm.] I am not able to ſpeak to this 
queſtion, I know not what it is: All our Pe- 


tition is for the Laws of England, and this pow- - 


er ſeems to be another diſtinct power from the power 
of the Law, I know how to add Sovereign to his 
Perſon, but not to his Power : And we cannot leave 


to him a Sovereign Power, when we never were 
poſſeſſed of it. 


Mr. Hackwell.] We cannot admit of thoſe 
words with ſafety, they are applicable to all the 
parts of our Petition: It is in the nature of a 
Saving, and by it we ſhall imply, as if & had in- 
croached on his Prerogative ; all the Laws we cite 
are without a Saving : and yet now after the vio- 
lation of them we muſt add a Saving: J have ſeen 
divers Petitions, and where the Subject claimed a 
Right, there I never ſaw a Saving of this nature. 


Sir Edward Coke.) This is magnum in parvo, 
this is propounded to be a concluſion of our 
Petition: It is a matter of great weight; and, to 
{peak plainly, it will overthrow all our Petition; 
It trenches to all parts of it: It flies at Loans, and 
at the Oath, and at Impriſonment, and Billeting of 
Soldiers; this turns all about again. Look into 
all the Petitions of former times, they never peti- 
tioned, wherein there was a faving of the King's 
Sovereignty: I know that Prerogative is part cf 
the Law, but ſovereign Power is no Parliamentary 
word, In my opinion, it weakens Magna Charta, 
and all our Statutes; for they are abſolute, without 


any ſaving of ſovereign Power. And ſhall we now 


add it, we ſhall weaken the foundation of Law, and 
then the building muſt needs fall ; Jet us take heed 
what we yield unto, Magna Charta is ſuch a fellow, 
that he will have no ſovereign. I wonder this ſove- 
reign was not in Magna Charta, or in the confir- 
mations of it: It we grant this, by implication we 
give a ſovereign power above all theſe Laws : power 
in Law, is taken for a power with force: The 
Sheriff ſhall take the power of the County, what it 
means here, God only knows. It is repugnant to 
our petition, that is a Petition of Right, grounded 
on Acts of Parliament. Our Predeceſſors could ne- 
ver endure a ſalvo jure ſuo, no more than the Kings 
of old could endure for the Church, ſalvo honore 
Dei & Eccleſiæ. We muſt not admit of it, and to 
qualify it, is impoſſible. Let us hold our privi- 
leges according to the Law; that power, that is 
above this, is not fit for the King and People to have 
it diſputed further. I had rather, for my part, have 
the Prerogative acted, and I myſelf to lie under it, 
than to have it diſputed. 


Sir Thomas Wentworth.} If we do admit of this 
addition, we ſhall leave the Subject worſe than 
we found him, and we ſhall have little thanks for 
our labour, when we come home: Let us leave all 
power to his Majeſty, to puniſh malefactors; but 
our Laws are not acquainted with ſovereign power : 
we deſire no new thing, nor do we offer to trench 
on his Majeſty's prerogative; we muſt not recede 
from this petition, either in part or whole. | 

. Mr. 
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Mr. Noye.] To add a Saving, is not ſafe ; 
doubtful words may beget ill conſtruction : and 
the words are not only doubtful words, but 


words unknown to us, and never uſed in any Act or 
Petition before. 


Mr. Selden.] Let us not go too haſtily to the 
queſtion, If there be any objections, let any 


pPropound them, and let others anſwer them as 


they think good. I will not touch the reaſons al- 


ready given. The ſum of this addition is, that our 


right is not to be ſubject to Loans or Impriſonment 
without cauſe, or martial law, but by ſovereign 
ower. If it hath no reterence to our petition, 
what doth it here? I am lure all others will ſay it 
hath. reference, and ſo muſt we. How far it doth 
exceed all examples of former times, no man. can 
ſhew me the like. I have made that ſearch that 
fully ſatisfies me, and I find not another beſides 
28 Edu. We have a great many petitions and 
bills of parliament in all ages, in all which we are 
jure no ſuch thing is added. That clauſe of the 
28 Edw. I. it was not in the petition, but in the 
King's anſwer. EE | 
In Magna Charia there were no ſuch clauſes ; 
the articles themſelves are to be ſeen in a library at 
Lambeth, in a book of that time, upon which the 
law was made. There was none in the ſtatutes in 
King Jobn's time, for theſe I have ſeen, there is no 
ſaving. In the articles of confirmatio chartarum, is 
a ſaving, les ancients aids, that is, for file maryer, 
& pur fair fitz chivalier, and for ranſom. And in 
the articles of King Jobn, in the original charter, 
which I can ſhew, there thoſe three aids were na- 
med therein, and they were all known. In the 
25 Edu. III. there is a petition againſt Loans, there 
is no ſaving, and ſo in others. As for that addition 
in the 28 Edo, I. do but obſerve the petitions after 


Magna Charta; as 5 Edw. III. they put up a pe- 


tition : whereas in Magna Charta it is contained, 
that none be impriſoned but by due proceſs of law; 
thoſe words are not in Magna Charta, and yet there 
is no ſaving. And ſo in the 28 Eg. III. and 36, 
37, and 42 of Edw. III. all which paſs by petition, 
and yet there is no ſaving in them. And there are 
in them other words that are not in Magna Charta, 
and yet no ſaving. For that that Mr. Speaker ſaid 
to the King, it was our heart, and ever ſhall be; 
but we then ſpoke of the King's prerogative by 
itſelf, and we are bound to ſay ſo : but ſpeaking of 
our rights, ſhall we ſay weare not to be impriſoned, 
ſaving but by the King's ſovereign power? Say 
my lands, without any title, be ſeized in the King's 
hand, and I bring a petition of right, and I go to 
the King, and ſay, Ido by no means ſeek your 
Majeſty's right and title ; and after that, I bring a 
petition or monſtrance de droit, ſetting forth my own 
right and title, and withal ſet down a ſaving, that I 
leave intire his Majeſty's right, it would be im- 
proper. It was objected, that in the 28 of Ede. I. 


in the end of articuli ſuper chartas, which was a 


confirmation of Magna Charta, and Charta de 
Foreſta, in the end there is a clauſe, /avant le drom 
S ſegniory; the words are extant in that roll that is 
now extant, but the original roll is not extant. 

In the 25 Edw. I. there was a confirmation of 
the Charter; in the 27 Edw.T. the Parliament was 
called, and much ſtir there was about the Charter, 
and renewing the Articles, but then little was done. 
In 28 Edw. I. the Commons by petition or bill, 
did obtain the liberties and articles at the end of 


4 Car. ]. 


the Parliament; they were extracted out of the roll, 
and proclaimed abroad, The addition was added 


in the proclamation: In the bill there was no 2 


vant, but afterwards it was put in; and to prove 
this, it is true, there is no Parliament-roll of that 
1 yet we have hiſtories of that time. In the 
ibrary at Oxford, there is a journal of a parliament 
of that very year, which mentions ſo much; alſo 
in the publick library at Cambridge, there is 2 
manuſcript that belonged to an Abbey, it was of 


the ſame year 28 Egw.1. and it mentions the parlia- 
ment and the petitions, and articulos quos petierunt ſic 


confirmaverat rex ut in fine adderet, Salvo jure corgne 
regis z and they came by proclamation in Landon. 
When the people heard this clauſe added in the end, 


they fell into execration for that addition, and the 


great Earls that went away ſatisfied from the Par. 
liament, hearing of this, went to the King, and 
afterwards it was cleared at the next Parliament, 
Now there is no Parliament: roll of this of that time, 
only in one roll in the end of Edw. III. there is 
a roll, that recites not the Parliament bill, but the 
ſtatute that was the effect of the roll, that was 
proclaimed. | 


The Lords afterwards, at a conference, tendred 
reaſons to fortify their addition; which were briefly 
reported by the Lord-Keeper : | 


HAT the Lords were all agreed to defend 

and maintain the juſt liberties of the Subject, 
and of the Crown; and that the word, leave, waz 
debated amongſt them ; and thereby they meant to 
give no new, but what was before: for the words, 
Sovereign Power, as he is a King, he is a Sovereign, 
and muſt have power; and he ſaid, the words were 
eaſier than the Prerogative. As for the word, that, 
which is a relative, and referred to that power, that 
is for the ſafety of the people; and this, ſid he, 
can never grieve any man. Being thus publiſhed, 
it is not ſovereign power in general, but now in 
confutation of our reaſons, Magna Charta was not 


with a ſaving; but, ſaid he, you purſue not the 


words in Magna Charta, and therefore it needs an 
addition. 

As for the 28 of Edw. III. he faid, there was 2 
ſaving ; and an ill expoſition cannot be made of 
this, and both Houſes have agreed it in ſubſtance 
already; the Commons did it in a ſpeech delivered 
by the Speaker, and that we ſay we have not a 
thought to incroach on the King's ſovereignty ; and 
why may you not add it in your petition ? 


Upon this report, Mr. Maſon ſpake his opinion 


in manner following: 


N our petition of right to the King's Majeſty, 

' we mention the laws and ſtatutes, by which it 
appear'd, That no tax, loan, or the like, ought to 
be levied by the King, but by common aſſent in 
Parliament : that no freeman ought to be impri- 
ſoned but by the law of the land ; that no freeman 
ought to be compelled to ſuffer ſoldiers in his houle. 
In the petition we have expreſſed the breach of theſe 
laws, and deſire we may not ſuffer the like; all 
which we pray as our rights and liberties. 

The Lords have propoſed an addition to this 
petition, in theſe words: 


We humbly preſent this Petition to your Majeſty, 
not only with a care of our own Liberties, rr 
wit 
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1628. relating to the Liberty of the Subject, 


; inli Sovereign Power 
-vith a due regard lo leave inlire that 
ES your Majeſly 1s inlruſted for the protection, 
ſafety, and happineſs of your people. 


And whether we ſhall conſent unto this addition, is 
the ſubject of this day's diſcourſe : and becauſe my 
Lord-Keeper at the laſt conference, declared their 
Lordſhips had taken the words of the petition apart, 
] ſhall do ſo too. The word, leave, in a petition, 
is of the ſame nature as /aving ina grant, or act of 
parliament : when a man grants but part of a thing, 
he ſaves the reſt; when he petitions to be reſtored 
but to part, he leaveth the reſt : then in the end of 
our petition, the word, leave, will imply, that 
ſomething is to be left of that, or at leaſt with a 
reference to what we deſire. | 

The word, intirs, is very conſiderable ; a Con- 
queror is bound by no Law, but hath power dare 
leges, his Will is a Law; and although William the 
Conqueror, at firſt, to make his way to the Crown 
of Eugland the more ealy, and the poſſeſſion of it 
more ſure, claimed it by title; but afterwards, 
when there were no powerful pretenders to the 
Crown, the title of conqueſt (to introduce that 
abſolute power of a Conqueror) was claimed, and 
that Statute of Magna Charta, and other Statutes 
mentioned in our petition, do principally limit that 
power, I hope it is as lawful for me to cite a 
Jeſuit, as it is for Dr. Manwaring to falſity him; 
Snares, in his firſt book, de Legibus, cap. 17. de- 
livered his opinion in theſe words, Amplitudo & re- 
ftriftio poteſtatis Regum circa ea que per ſe mala vel 
injuſta non ſunt, pendet ex arbitrio hominum & ex 
ambigua conventione vel paito inter reges & regnum. 
And he farther expreſſeth his opinion, That the 
King of Spain was ſo abſolute a Monarch, that he 
might lawfully impoſe tribute without conſent of 
his people, until about two hundred years ſince, 
when it was concluded between him and his people, 
that without conſent of his pcople by proxies, he 
ſhould not impoſe any tribute. And Suares's opi- 
nion is, That by that agreement, the Kings of 
Spain are bound to impoſe no tribute without 
conſent. | 

And this agreement that author calls a reſtraining 
of that ſovereign Power; the Statutes then men- 
tioned in our Petition, reſtraining that abſolute 
power of a Conqueror : it we recite thoſe Statutes, 
and ſay, we leave the ſovereign Power intire, we 
do take away that reſtraint which is the virtue and 
ſtrength of thole Statutes, and ſet at liberty the 


claim of the ſovereign power of a Conqueror, 


which is to be limited and reſtrained by no laws: 
this may be the danger of the word, 1ntire. | 

The next word delivered by the Lords as ob- 
ſervable, is the particle, That ; becauſe it was ſaid, 
That all ſovereign power is not mentioned to be 
left, but only (that) with which the King is truſted 
for our protection, ſafety, and happineſs : But I 
conceive this to be an exception of all ſovereign 
power; for all ſovereign power in a King, is for 
the protection, ſafety, and happineſs of his people. 
If all ſovereign power be excepted, you may eafily 
Judge the conſequence, all Loans and Taxes being 
impoſed by colour of that ſovereign power. 

The next word is, Truſted ; which is very am- 
biguous, whether it be meant, truſted by God only 
as a Conqueror, or by the people alſo, as King, 
which are to govern allo according to laws, ex pat. 
In this point I will not prefume to adventure fur- 


ther; only I like it not, by reaſon of the doubtful 
Vor. VII, 
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expoſition it admits, I have likewiſe conſidered the 
propoſition itſelf, and therein J have fallen upon the 
dilemma, that this addition ſhall be conſtrued 
either to refer unto the petition, or not : if it doth 
refer unto the petition, it is merely uſeleſs and un- 
neceſſary, and unbefitting the judgment of this 
grave and great Aſſembly to add to a petition of this 
weight, If it hath reference unto it, then it de- 
ſtroys not only the virtue and ſtrength of our pe- 
tition of Right, but our Rights themſelves; for 
the addition being referred to each part of the pe- 
tition, will neceſſarily receive this conſtruction: 
That none ought to be compelled to make any 
Gift, Loan, or ſuch like charge, without common 
conſent, or Act of Parliament, unleſs it be by the 
ſovereign power, with which the King is truſted for 


the protection, ſafety, and happineſs of his people. 


That none ought to be compelled to ſojourn 
or billet ſoldiers, unleſs by the ſame ſovereign 
power; and ſo of the reſt of the Rights contained 
in the petition : and then the moſt favourable con- 
ſtruction will be, that the King hath an ordinary 
prerogative, and by that he cannot impoſe Taxes, 
or impriſon; that is, he cannot impoſe Taxes at 
his Will to employ them as he pleaſeth; but that 
he hath an extraordinary and tranſcendent ſovereign 
power for the protection and happineſs of his people, 
and for ſuch purpoſe he may impoſe Taxes, or 
billet ſoldiers as he pleaſeth; and we may aſſure 
ourſelves, that hereafter all Loans, Taxes, and 
billeting of ſoldiers, will be ſaid to be for the pro- 
tection, ſafety, and happineſs of the people. Cer- 
tainly hereafter it will be conceived, that an Houſe 
of Parliament would not have made an unneceſſary 
addition to this petition of Right; and therefore 
it will be reſolved, That the addition hath relation 
to the petition, which will have ſuch operation as! 
have formerly declared ; and I the rather fear it, 
becauſe the late Loan and Billeting have been de- 
clared to have been by ſovereign power for the 
good of ourſelves; and if it be doubtful whether 
this propoſition hath reference to the petition or 
not, I know not who ſhall judge whether Loans or 
Impriſonments hereafter be by that ſovereign power 
or not ? | 

A Parliament, which is made a Body of ſeveral 
Writs, and may be diſſolved by one Commiſſion, 
cannot be certain to decide this queſtion. We can- 
not reſolve that the Judges ſhall determine the 
words of the King's Letter read in «this Houſe, 


_ expreſſing the cauſe of commitment may be ſuch, 


that the Judges have not capacity of judicature, 
no Rules of Law to direct and guide their judge- 
ments in cafes of that tranſcendent nature; the 
Judges then, and the judgments, are eaſily con- 
jectured. It hath been confeſſed by the King's 
Council, that the ſtatute of Magna Charta binds 
the King, and his ſovereign power cannot be di- 
vided from himſelf, If then the ſtatute of Magna 
Charia binds the King, it binds his ſovereign power. 
If to the petition theſe words be added, the expo- 
ſition mult be, that the ſtatute of Magna Charta 
binds the King's ſovereign. power, ſaving the King's 
ſovereign power, I ſhall endeavour to give ſome 
anſwer to the reaſons given by the Lords. 

The firſt is, That it is the intention of both 
Houſes, to maintain the jult liberty of the Subject, 
and not to diminiſh the juſt power of the King ; 
and therefore the expreſſion of that intention in this 
petition, cannot prejudice us. To which I an- 
ſwer, 
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Firlt, That our intention was, and is, as we then 
rofeſſed, and no man can aſſign any particular in 
which we have done to the contrary ; neither 
have we any way tranſgreſſed in that Kind in this 


_ petition: and if we make this addition to the peti- 


tion, it would give ſome intimation, that we have 
given cauſe or colour of offence therein; which we 
deny: and which it any man conceive ſo, let him 
aſſign the particular, that we may give anſwer 
thereunto. | | | 

By our petition, we only deſire our particular 
Rights and Liberties to be confirmed to us; and 
therefore it is not proper for us in it to mention 
ſovereign power in general, being altogether im- 
pertinent to the matter of the petition. 

There is a great difference between the words of 
the addition, and the words propoſed therein, 
viz, between juſt Power, which may be con- 
ceived to be limited by Laws, and ſovereign 
Power, which is ſuppoſed to be tranſcendent and 
boundlels. 

The ſecond reafon delivered by their Lordſhips, 
was, That the King is ſovercign; that as he is 10- 
vereign, he hath power, and that that ſovereign 
power is to be left: for my part, I would leave it 
ſo, as not to mention it; but if it ſhould be ex- 
preſſed to be left in this petition, as it is propoſed, 
it muſt admit ſomething to be left in the King of 
what we pray, or at leaſt admit ſome ſovereign 
power in his Majeſty, in theſe privileges which we 


claim to be our right, which would fruſtrate our 


petition, and deſtroy our right, as I have formerly 
ſhewed. 
The third reaſon given from this addition, was, 
That in the Statute of Arliculi ſuper Chartas, there 
is a ſaving of the Right and Seigniory of che Crown. 
To which I give theſe anſwers, That 1 10 
Charta was confirmed above thirty times, and a 
general ſaving was in none of theſe Acts of confir- 
mation, but in this only; and I ſee no cauſe, we 
ſhould follow one ill, and not thirty good prece- 
dents ; and the rather, becauſe that ſaving produced 
ill effects, that are well known. 

That ſaving was by Act of Parliament; the con- 
cluſion of which Act is, That in all thoſe caſes the 
King did will, and all thoſe that were at the mak- 
ing of that ordinance did intend, that the Right 
and Seigniory of the Crown ſhould be ſaved : by 
which it appears, that the ſaving was not in the 
Petition of the Commons, but added by the King ; 
for in the Petition, the King's will is not expreſſed, 

In that Act the King did grant, and part with, 
to his people, divers rights belonging to his pre- 
rogative, as in the firſt chapter he granted, That 
the people might chuſe three men, which might 
have power to hear and determine complaints, made 
againſt thoſe, that offended in any point of Magna 
Charta, though they were the King's Officers, and 
to fine and ranſome them. And in the 8, 12, and 


19 Chapters of that Statute, the King parted with 


other prerogatives; and therefore there might be 
ſome reaſon of the adding of, that Sovereign Power, 
by the King's Council: But in this petition, we 
deſire nothing of the King's Prerogative, but pray 


the enjoying ot our proper and undoubted rights 
and privileges ; therefore there is no cauſe to add any 


words, which may imply a ſaving of that which 
concerns not the matter in the petition. 

The fourth reaſon given by their Lordſhips, was, 
That by the mouth of our Speaker, we have this 
Parliament declared, That it was far from our in— 


4 Car. I 
tention to incroach upon his Majeſty's prerogative, 
and that therefore it could not prejudice us, tg 
mention the ſame reſolution in an addition to this 
Petition. 

To which I anſwer, That that declaration was x 
general anſwer to a meſſage from his Majeſty to us. 
by which his Majeſty expreſſed, that he would not 
have his prerogative ſtraitned by any new explana- 
tion of Magna Charta, or the reſt of the Statutes: 


and therefore that expreſſion of our Speaker's was 


then proper, to make it have reference to this pe- 
tition, there being nothing therein contained, but 
particular rights of the Subject, and nothing at all 
concerning his Majeſty's prerogative. | 

Secondly, That anſwer was to give his Majeſty 
ſatisfaction of all our proceedings in general, and no 
man can aſſign any particular, in which we have 
broken it; and this petition juſtifies it ſelf, that in it 
we have not offended againſt the proteſtation : And 
I know no reaſon, but that this declaration ſhould 
be added to all our Laws, we ſhall agree on this 
Parliament, as well as to this petition, | 

The laſt reaſon given, was, That we have varied 
in our petition from the words of Magna Charta; 
and therefore it was very neceſſary, that a ſaving 
ſhould be added to this petition. 

. T anſwer, That in the Statute 5 E. III. 25 E. III. 
28 E. III. and other Statutes, with which Magna 
Charta is confirmed : the words of the Statute of 
explanation, differ from the words of Magna Charts 
itſelf ; the words of ſome of the Statutes of expla- 
nation, being, That no man ought to be apprehende!, 
unleſs by inditment, or due proceſs of Law ; and the 
other Statutes differing from the words of Magna 
Charta, in many other particulars, and yet there 5 
no ſaving in thoſe Statutes, much leſs ſhould there 
be any ina Petition of Right. Theſe are the anſwers 
[ have conceived to the reaſons of their Lordſhips, 
and the expoſition, I apprehend muſt be made of 
the propoſed words, being added to our petition, 
And therefore, I conclude, that in my opinion, we 
may not conſent to this addition, which I ſubmit to 
better judgements. | 


The Commons afterwards appointed Mr. Glaz- 
vile, and Sir Henry Martin, to manage another 
conference to be had with the Lords, concerning 
the ſaid matter, and to clear the ſenſe of the Com- 
mons in that point: The one argued the legal, 
the other the rational part. | 


Mr. Glanvile*s Speech in a full Committee of botb 
Houſes of Parliament, May 23, in the Painted- 
Chamber at Weſtminſter. 


Y Lords, I have in charge, from the Com- 

mons Houſe of Parliament, (whereof I am 

a Member) to expreſs this day before your Lord- 

ſhips ſome part of their clear ſenſe, touching one 

int that hath occurred in the great debate, which 
ath fo long depended in both Houſes. 

I ſhall not need many words to induce or ſtate 
the queſtion, which I am to handle in this free con- 
ference. The ſubje& matter of our meeting is well 
known to your Lordſhips, I will therefore only 
look ſo far back upon it, and ſo far recollect ſum- 
marily the proceedings it hath had, as may be fe. 
quiſite to preſent clearly to your Lorpſhips conſide- 
rations, the nature and conſequence of the particular 


wherein I mult inſiſt, 
I : Your 
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Your Lordſhips may be pleaſed to remember, 
now that the Commons in this Parliament have 
tramed a petition to be preſented to his Majeſty, 
4 petition of Right rightly compoſed, relating 
nothing but truth, deſiring nothing but juſtice ; a 
petition juſtly occaſioned, a petition neceſſary and 
fit for theſe times, a petition founded upon ſolid 
and ſubſtantial grounds, the Las and Statutes of this 
Realm, ſure rocks to build upon; a petition bounded 
within due limits, and directed upon right ends, to 
vindicate ſome lawful and juſt Liberties of the tree 
Subjects of this Kingdom, from the prejudice of vio- 
lations paſt, and ro ſecure them from future inno- 
vations. 

And becauſe my following diſcourſe muſt reflect 
chiefly, if not wholly, upon the matter of this pe- 
tition, I ſhall here crave leave ſhortly to open to 
your Lordſhips the diſtinct parts whereof it doth 
conſiſt, and thoſe are four. 

The firſt concerns levies of monies, by way of 
Loans or otherwiſe, for his Majeſty's ſupply ; de- 
claring, that no man ought, and praying that no 
man hereafter be compelled to make or yield any 
gift, loan, benevolence, tax, or ſuch like charge, 
without common conſent by Act of Parliament. 

2, The ſecond is concerning that liberty of per- 
ſon, which rightfully belongs to the free Subjects 
of this Realm, expreſſing it to be againſt the tenure 
of the Laws and Statutes of the land, that any 
Freeman ſhould be impriſoned without cauſe 
ſhewed ; and then reciting how this Liberty amongſt 
others, hath lately been infringed, it concludeth 


with a uſt and neceſſary deſire, for the better clearing 


and allowance of this privilege for the future. 

3. The third declareth the unlawfulneſs of bil- 
letting or placing Soldiers or Mariners, to ſojourn 
in free Subjects houſes againſt their wills, and pray- 
eth remedy againſt that grievance. 

4. The fourth and laſt aimeth at redreſs touching 
Comm. fſi>ns, to proceed to the trial and condem- 
nation of offenders, and cauſing them to be exe- 
cuted and put to death by the Law Martial, in 


times and places, when and where, if by the Laws 


and Statutes of the Land they had deſerved death, 
by the ſame Laws and Statutes alſo they might, 
and by none other ought to be adjudged and exe- 
cuted. | | 

This petition, the careful Houſe of Commons, 
not willing to omit any thing pertaining to their 
duties, or which might advance their moderate and 
juſt ends, did heretofore offer up unto your Lordſhips 
conſideration, accompanied with an humble deſire, 
That in your nobleneſs and juſtice you would be 
pleaſed to join with them in preſenting it to his 
Majcity, that ſo coming from the whole body of 
the Realm, the Peers and People, to him thar is 
the head of both, ont gracious Sovereign, who 
muſt crown the work, or clſe all our labour is in 
vain; it might, by your Lordſhips concurrence and 
aſſiſtance, find the more eaſy paſlage, and obtain the 
better an{wer, 

Your Lordſhips, as your manner is in caſes of ſo 
great Importance, were pleaſed to debate and weigh 
it well, and thereupon you propounded to us ſome 
few amendments (as you termed them) by way of 
alteration, alledging, that they were only in mat- 


ters of form, and not of ſubſtance ; and that they 
were intended to no other end, but to ſweeten the 


petition, and make it the more paſſable with his 
Majeſty, 
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In this the Houſe of Commons cannot but ob- 


ſerve, that fair and good reſpect, which your Lord- 
ſhips have uſed in your proceedings with them, by 
your concluding or voting nothing in your Houle, 
until you had imparted it unto them; whereby our 
meetingsabout this buſineſs have been juftly ſtiled free 
conferences, either party repairing hither diſengaged 
to hear and weigh the other's reaſons, and both 
Houſes coming with a full intention, upon due 
conſideration of all that can be faid on the other 
fide, to join at laſt in reſolving and acting that 
which ſhall be found moſt juſt and neceſliry for the 
honour and ſafety of his Majeſty and the whole 
Kingdom. 


And rouching thoſe propounded alterations, 


which were not many, your Lordſhips cannot but 


remember, that the Houſe of Commons have 


yielded to an accommodation, or change of their pe- 
tition in two particulars ; whereby they hope your 


Lordſhips have obſerved, as well as you may, they 
have not been affected unto words and phraſes, nor 


overmuch abounding in their own ſenſe ; bur ra- 


ther willing to comply wich your Lordſhips in all 


indifferent things. 


For the reſt of your propoſed amendments, if 


we do not miſconceive your Lordſhips; as we are 
confident we do not, your Lordſhips, of yourſelves, 


have been pleaſed to relinquiſh them with a new 
overture, for one only clauſe tobe added in the end 
or foot of the petition, whereby the work of this 
day 1s reduced to one ſimple head, whether that 
clauſe ſhall be received or not ? 

This yielding of the Commons in part unto your 
Lordſhips, of other points by you ſomewhat inſiſted 
upon, giveth us great aſſurance, that our ends are 
one; and putteth us in hope, that, in concluſion, 
we ſhall concur, and proceed unanimouſly to ſeek 
the ſame ends, by the ſame means. 


The clauſe propounded by your Lordſhips to b 
added to the petition, is this : * 


Moe humbly preſent this petition to your Majeſty, not 
only with a care for preſervation of Liberties, but with 
a due regard to leave intire that Sovereign Power, 
wherewith your Majeſty is intruſted for the protection, 


ſafety, and happineſs of your People, 


A clauſe ſpecious in ſhew, and ſmooth in words, 
but in effect and a yeni moſt dangerous, as . 
hope to make moſt evident: however, coming from 
your Lordſhips, the Houſe of Commons took it 
into their conſiderations, as became them, and ap- 
prehending upon the firſt debate, that it threatned 
ruin to the whole petition, they did heretofore 
deliver ſome reaſons to your Lordſhips, for which 
they then deſired to be ſpared from admitting it. 

To theſe reaſons, your Lordſhips offered ſome 
anſwers at the laſt meeting; which having been 
faithfully reported to our Houſe, and there debated 
as was requiſite for a buſineſs of ſuch weight and 
importance, I muſt ſay truly to your Lordſhips, 
yet with due reverence to your. opinions, the Com- 
mons are not ſatisfied with your arguments; and 
therefore they have commanded me to recolle& 
your Lordſhips reaſons for this clauſe, and in a fair 
reply to let you ſee the cauſes why they differ from 
you in opinion. | 

But before I come to handle the particulars 
wherein we diſſent from your Lordſhips, I will in 
the firſt place take notice yet a little further, of 
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that general wherein we all concur z which is, that 
we deſire not (neither do your Lordſhips) to aug- 
ment or dilate the Liberties and Privileges of the 
Subjects beyond the juſt and due bounds, nor to 
encroach upon the limits of his Majelty's Prero- 
gative Royal, And as in this, your Lordſhips at the 
laſt meeting, expreſſed clearly your own ſenſes, ſo 
were your Lordſhips not miſtaken in collecting the 
concurrent ſenſe and meaning of the Houle of 
Commons ; they often have proteſted they do, and 
ever muſt proteſt, That theſe have been, and ſhall 
be the bounds of their deſires, to demand and ſeek 
nothing, but that which may be fit for dutiful and 
loyal Subjects to aſk, and for a gracious and juſt 
King to grant: for as they claim by Laws ſome 
Liberties for themſelves, ſo do they acknowledge 


2 Prerogative, a high and juſt Prerogative belonging 


to the King, which they intend not to diminiſh. 
And now, my Lords, being aſſured, not by ſtrained 
inferences, or obſcure collections, but by the ex- 
preſs and clear declarations of both Houſes, that 
our ends are the ſame ; it were a miſerable unhappi- 
neſs, if we ſhould fail in finding out the means to ac- 
compliſh our deſires, 

My Lords, the heads of thoſe particular reafons 
which. you inſiſted upon the laſt day, were only 
theſe: | 

Firſt, you told us, that the word [leave] was of 
ſuch a nature that it could give no new thing to his 
Majeſty. | 

2. That no juſt exception could be taken to the 
words ¶ ſovereign Power] for that as his Majeſty is 
a King, fo he is a Sovereign; and as he is a Sove- 
reign, ſo he hath power. 

3. That the ſovereign power mentioned in this 
clauſe is not abſolute, or indefinite, but limited 
and regulated by the particle [that] ; and the word 
[fubſequent] which reſtrains it to be applied only 
for protection, ſafety, and happineſs of the people, 
whereby ye inferred, there could be no danger in 
the allowance of ſuch power. 

4. That this clauſe contained no more in ſub- 
ſtance, but the Jike expreflions of our meanings in 
this petition, which we had formerly ſignified unto 

his Majeſty by the mouth of Mr. Speaket, that we 
no way intended to incroach upon his Majeſty's 
ſovereign power or prerogative. | 
5. That in our petition we have uſed other words, 
al of larger extent, touching our Liberties, than 
are contained in the ſtatutes, whereon it is grounded: 
In reſpect of which inlargement, it was fit to have 
ſome expreſs, or implied faving, or narrative, de- 
claratory for the King's fovereign power, of which 
narrative you alledge this clauſe to be. WES 

Laftly, whereas the Commons, as a main argu- 
ment againſt the clauſe, had much inſiſted upon 
this, that it was unprecedented, and unparliamen- 
tary in a eg from the Subject, to inſert a ſaving 
for the Crown; your Lordſhips brought for in- 
ſtance to the contrary the two Statutes of the 25 E. 


I. commonly called, confirmatio chartarum, and 


28 E. I. known by this name of Articuli ſuper Char- 
as; in both which Statutes there are ſavings for 
the King. | | 

Having thus reduc'd to your Lordſhips memo- 
ries, the effects of your own reaſans ; I will now, 
with your Lordſhips favour, come to the points of 
our. reply, wherein, I molt humbly befecch your 


Lordſhips to weigh the reaſons which L ſhall preſent, 


not as the ſenſe of myſelf, the weakeſt Member of 


our Houſe, but as the genuine and true ſenſe of the 
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whole Houſe of Commons, conceived in a buſine{; 
there debated with the greateit gravity and ſolem. 
oy with the greateſt concurrence of opinions, 
and unanimity that ever was in any buſineſs maturely 
agitated in that Houſe. I ſhall not peradventure 
follow the method of your Lordſhips re- collected 
reaſons in my anſwering to them, nor labour to 
urge many reaſons. It is the deſire of the Com- 
mons, that the weight of their arguments ſhould 
recompence (if need be) the tmallneſs of their num. 
ber. And, in concluſion, when you have heard 
me through, I hope your Lordſhips ſhall be enabled 
to collect clearly out of the frame of what I ſhall 
deliver, that in ſome part or other of my diſcourſe 


there is a full and ſatisfactory anſwer, given to 


22 particular reaſon or objection of your Lord. 
ips. | 

The reaſons that are now appointed to be pre- 
ſented to your Lordſhips, are of two kinds, legal 
and rational, of which thoſe of the former ſort are 
allotted to my charge; and the firſt of them i 
thus. . | 

The clauſe now under queſtion, if it be added to 
the petition, then either it mult refer, or relate unto 
it, or elſe not; if it have no ſuch reference, is it not 
clear that it is needleſs and ſuperfluous? And if it 
have ſuch reference, is it not clear, that then it 
muſt needs have an operation upon the whole peti- 
tion, and upon all the parts of it? 

We cannot think that your Lordſhips would offer 
us a vain thing, and therefore taking it for granted, 
that if it be added, it would refer to the petition ; 
let me beſeech your Lordſhips to obſerve with me, 
and with the Houſe of Commons, what altera- 
2 and qualification of the ſame it will intro- 

uce. | 

The petition of itſelf, ſimply, and without this 
clauſe, declareth abſolutely the rights and privi- 
leges of the Subject, in divers points; and among 
the reſt touching the levies of monies, by way of 
Loans or otherwiſe, for his Majeſty's ſupply, That 
ſuch Loans and other charges of the like nature, by 
the Laws and Statutes of this Land, ought not to 
be made or laid without common conſent by Act of 
Parliament: Burt admit this clauſe to be annexed 
with reference (to the petition) and it muſt necel- 
ſarily conclude and have this expoſition, That 
Loans and the like charges (true it is, ordinarily) 
are againſt the Laws and Statutes of the Realm, 
unleſs they be warranted by ſovereign Power, anc. 
that they cannot be commanded or raifed without 
aſſent of Parliament, wwe/s it be by ſovereign Power: 
What were this but to admit a ſovereign Power 
in the King above the Laws and Statutes of the 
Kingdom: 

Another part of this petition is, That the free 
Subjects of this Realm ought not to be impriſoned 
without cauſe ſhewed : But by this clauſe a ſove- 
reign Power will be admitted, and left intire to hig 
Majeſty, ſufficient to controul the force of Law, 
and to bring in this new and dangerous interpre- 
tation, That the free Subjects of this Realm ought 
not by Law to be impriſoned without cauſe ſhewed, 
unleſs it be by ſovereign Power. 

In a word, This clauſe, if it ſhould be admitted, 
would take away the effect of every part of the 

tition, and became deſtructive to the whole: 
or thence will be the expoſition touching the bil- 
letting of Soldiers and Mariners in Frcemens houles 
againſt their wills; and thence will be the expoli- 


tion touching the times and places for execution of 
1 the 
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the Law Martial, contrary to the Laws and Sta- 
the Realm. 
— of this petition, as I have. before ob- 
ſerved, is not to amend our caſe, but to reſtore us 
ro the ſame ſtate we were in before; whereas, if 
this clauſe be received, inſtead of mending the 
condition of the poor Subjects, whole Liberties of 
late have been miſerably violated by ſome Mini- 
ſters, we ſhall leave them worſe than we found 
them; inſtead of curing their wounds, we ſhall 
make them decper. We have ſet bounds to our 
deſires in this great buſineſs, whereof one 1s not to 
diminiſh the Prerogative of the King, by mounting 
it too high; and if we bound ourſelves on the other 
ſide with this limit, not to abridge the lawful pri- 
vileges of the Subject, by deſcending bencath that 
which is meet, no man, we hope, can blame us. 
My Lords, as there 15 mention made in the addi- 
tional clauſe of ſovereizn Power, ſo is there likewiſe 
of a truſt repoſed in his Majeſty, touching the uſe 
of ſovereign Power. | 
The word Truſt is of great Jatitude, and large 
extent, and therefore ought to be well and warily 
applied and reſtrained, eſpecially in the caſe of a 
King: there is a truſt 3 repoſed in the 
perions of the Kings of England, but that truſt is 
regulated by Law. For example, when Statutes 
are made to prohibit things not mala in ſe, but only 
mala quia probibita, under certain forfeitures and 
nalties, to accrue to the King and to the informers 
that ſhall ſue for the breach of them; the Com- 
mons muſt, and ever will acknowledge, a regal 
and ſovereign prerogative in the King, touching 
ſuch Statutes, that it is in his Majeſty's abſolute and 
undoubted power, to grant diſpenſations to parti- 
cular perſons, with the clauſes of non obftante, to 
do as they might have done before thoſe Statutes, 
wherein his Majeſty conferring grace and favour 
upon ſome, doth not do wrong to others. But 
there is a difference between thoſe Statutes, and the 
Laws and Statutes whereon the petition is grounded: 
by thoſe Statutes the Subject has no intereſt in the 
penalties, which are all the fruit ſuch Statutes can 
produce, until by ſuit or information commenced, 
he become intitled to the particular forfeitures : 
whereas the Laws and Statutes mentioned in our 


petition, are of another nature; there ſhall your 


Lordſhips find us rely upon the good old Statute, 
called Magna Charta, which declareth and con- 
firmeth the antient common Laws of the Liberties 
of England : There ſhall your Lordſhips alfo find 
us to inſiſt upon divers other moſt material Statutes, 
made in the time of King Edward III. and Edward 
IV. and other famous Kings, for explanation and 
ratification of the lawful rights and privileges, 
belonging to the Subjects of this Realm: Laws not 
inflicting penalties upon offenders, in malis probi- 
bilis, but Laws declarative or poſitive, conferring 
or confirming i fatto, an inherent right and in- 
tereſt of Liberty and Freedom in the Subjects of this 
Realm, as their birthrights, and inheritance de- 
ſcendable to their heirs and poſterity ; Statutes in- 
corporate into the body of the common Law, over 
which (with reverence be it ſpoken) there is no 
truſt repoſed in the King's Sovereign Power, or Pre- 
rogative Royal, to enable him to diſpenſe with them, 
or to take from his Subjects that birthright or inhe- 


ritance which they have in their Liberties, by vir- 


tue of the Common Law, and of theſe Statutes, 
But it this cauſe be added to our petition, we 
ſhall then make a dangerous overture to confound 


relating to the Liberty of the Subject. 
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this good deſtination touching. what ſtatutes the 
King is truſted to controul by diſpenſations, and 
what not; and ſhall give an intimation to poſterity, 
as if it were the opinion both of the Lords and 
Commons aſſembled in this Parliament, that there 
is a truſt repoſed in the King, to lay aſide by his 
ſevereign Power in ſome emergent caſes, as wel! 
the common-law, and ſuch ſtatutes as declare or 
ratify the Subjects liberty, or confer intereſt upon 
their perſons, as thoſe other penal ſtatutes of ſuch 
nature as I have mentioned before; which, as we 
can by no means admit, ſo we believe aſſuredly, 
that it is far from the deſire of our moſt gracious 
Sovereign, to affect ſo vaſt a truſt, which being 
tranſmitted to a ſucceſſor of a different temper, 
might enable him to alter the whole frame and fa- 
brick of the Commonwealth, and to diſſolve that 
Government whereby this Kingdom hath flouriſhed 
for ſo many years and ages, under his Majeſty's 
moſt Royal Anceſtors and Predeceſſors. 

Our next reaſon 1s, that we hold it contrary to 
all courſe of Parliament, and abſolute] repugnant 
to the very nature of a petition of Right, con- 
ſiſting of particulars, as ours doth, to clog it with 
a general Saving or Declaration, to the weakening 
of the Right demanded ;z and we are bold to renew 
with ſome confidence our allegation, that there can 
be no precedent ſhewed of any ſuch clauſe in any 
ſuch petitions in times paſt, 

I ſhall inſiſt the longer upon this particular, and 
labour the morecarefully to clear it, becauſe your 
Lordſhips were pleaſed the laſt day to urge againſt 
us the ſtatutes of 25 and 28 of Edw. I. as argu- 
ments to prove the contrary, and ſeemed not to be 
ſatisfied with that which in this point we had 
affirmed, True it is, that in thoſe ſtatutes there 
are ſuch Savings as your Lordſhips have obſerved 3 
but I ſhall offer you a clear anſwer to them, and 
to all other Savings of like nature that can be found. 
in any ſtatutes whatſoever. | 

Firſt, in the general, and then J ſhall apply par- 
ticular anſwers to the particulars of thoſe two ſta- 
tutes; whereby it will be moſt evident, that thoſe 
examples can no ways ſuit with the matter now in 
hand. To this end it will be neceflary, that we 
conſider duly what that queſtion is, which indeed 
concerneth a petition, and not an Act of Parliament. 
This being well obſerved, by ſhewing unto your 
Lordſhips the difference between a petition for the 
Law, and the Law ordained upon ſuch a petition, 
and opening truly and perſpicuouſly the courſe that 
was holden in framing of ſtatutes before 2 Hen, V. 
different from that which ever ſince then hath been 
uſed, and is ſtill in uſe amongſt us, and by noting, 
the times wherein theſe ſtatutes were made, which 
was about one hundred years before 2 Hen. V. be- 
ſides the differences between theſe Savings and this 
clauſe ; I doubt not but I ſhall give ample ſatiſ- 
faction to your Lordſhips, that the Commons, as 
well in this, as in all their other reaſons, have been 
moſt careful to rely upon nothing but that which is 
moſt true and pertinent. 

Before the ſecond year of King Henry V. the 
courſe was thus: When the Commons were ſuiters 
for a Law, either the Speaker of their Houſe by 
word of mouth from them, the Lords Houſe join- 
ing with them, or by ſome bill in writing, which 
was uſually called their petition, moved the King, 
to ordain Laws for the redreſs of ſuch miſchiefs, 
or inconveniences, as were found grievous unto the 


people. 


To 


206 
To theſe petitions the King made anſwer as he 
pleaſed, ſometimes to part, ſometimes to the whole, 
ſometimes by denia], ſometimes by aſſent, ſome- 
times abſolutely, and ſomerimes by qualification. 
Upon theſe motions and petitions, and the King's 
anſwers to them, was the Law drawn up and in— 
groſſed in the Scatute-Roll to bind the Kingdom ; 
but this inconvenience was found in this courſe, 
that oftentimes the ſtatutes thus framed, were 
againft the ſenſe and meaning of the Commons, at 
whoſe deſires they were ordained ; and therefore in 
the 2 Hen. V. finding that it tended to the viola- 
tion of their liberty and freedom, whoſe right it 
was, and ever had been, that no Law ſhould be 
made without their aſſent; they then exhibited a 
petition to the King, declaring their Right in this 
particular; praying, that from thenceforth no Law 
might be made or ingroſſed as Statutes, by addi- 
tions or diminutions to their motions or petitions, 
that ſhould change their ſenſe, or intent, without 
their aſſent; which was accordingly eſtabliſhed by 
Act of Parliament. Ever ſince then, the Right hath 
been as the uſe was before, that the King taketh the 
whole, or leaveth the whole of all Bills or Petitions, 
exhibited for the obtaining of Laws, | 
From this courſe, and from the time when firſt 

it became conſtant and ſettled, we conclude ſtrongly, 
that it is no good argument, becauſe ye find Savings 


in Acts of Parliament before the ſecond of Hen. V. 


that thoſe Savings were before in the petitions that 
begat thoſe ſtatutes : for if the petitions for the two 
Loans ſo much inſiſted upon, (which petitions, for 
any thing we know, are not now extant) were never 
ſo abſolute, yet might the King, according to the 
uſage of thoſe times, inſert the Savings in his an- 
ſwers ; which paſſing from thence into the Statute- 
Roll, do only give ſome little colour, but are not 
proof at all that the petitions alſo were with 
Savings. 3 

Thus much for the general; to come now to the 

particular ſtatute of 25 of Edw. I. which was a 
confirmation of Magna Charta, with ſome proviſion 
for the better execution of it, as Common Law, 
which words are worth the noting : 
It is true, that Statute hath alſo a clauſe to this 
effect, That the King, or his Heirs, from thence- 
forth ſhould take no Aids, Taxes, or Priſage of 
his Subjects, but by common aſſent of all the 
Realm, ſaving the antient Aids and Priſage due and 
accuſtomed. | 

This Saving, if it were granted, (which is not, 
nor cannot be proved) that it was as well in the 
Petition as in the Act; yet can it no way imply, 
that it is either fit or ſafe, that the clauſe now in 
queſtion ſhould be added to our petition: for the 
nature and office of a Saving, or exception, is to ex- 
empt particulars out of a general, and to ratify 
the rule in things not exempted, but in no fort to 
weaken or deſtroy the general rule itſelf. 

The body of that Law was againſt all Aids, 
and Taxes, and Priſage in general, and was a con- 
firmation of the Common Law, formerly declared 
by Magna Charta; the Saving was only of Aids 
and Priſage in particular, ſo well deſcribed and re- 
ſtrained by the words, ancient and accuſtomed, that 
there could be no doubt what could be the clear 
meaning and extent of that exception; for the 
King's Right to thoſe ancient Aids, intended by 
that Statute to be ſaved to him, was well known in 


thoſe days, and is not yet forgotten. 
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Theſe Aids were three; from the King's Tenants 
by Knights ſervice, due by the Common Law, or 
general cuſtom of the Realm; Aid to ranſom the 
King's Royal perſon, if unhappily he ſhould be 
taken priſoner in the wars; Aid to make the King's 
eldeſt ſon a Knight, and Aid ro marry the King's 
eldeſt daughter once, but no more : and that thoſe 
were the only Aids intended to be ſaved to the 
Crown by that Statute, appeareth in ſome clearneſ; 
by the Charter of King John, dared ar Running. 
Mede the 15th of June, in the fifth year of his 
Reign, wherein they are enumerated with an exclu- 
ſion of all other Aids whatſoever. Of this Charter 
I have here one of the Originals, whereon I beſeech 
your Lordfhips to caſt your eyes, and give me leave 
to read the very words which concern this point, 
Theſe words (my Lords) are thus: NMullum ſcu- 
tagium vel auxilium ponatur in regno noſtro, niſi per 
commune conſilium regni noſtri, niſi ad corpus noſtrum 
redimendum, & primogenitum filium noſtrum militem 
faciendum, & ad jiliam nojtram primogenitam ſemel 
Panty paws & ad hoc non fiat niſi rationabile auxi- 

ium. 

Touching priſage, the other thing excepted by 
this Statute, it is alſo of a particular right to the 
Crown ſo well known, that it needeth no deſcrip- 


tion, the King being in poſſeſſion of it by every 


day's uſage. 

It is to take one tun of wine before the Maſt, 
and another behind the maſt, of every ſhip bringing 
in above twenty tuns of wine, and here diſcharging 
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them by way of Merchandiſe. | 

But our petition conſiſterh altogether in parti- 
culars, to which if any general Saving, or words 
amounting to one, ſhould be annexed, it cannot 
work to confirm things not excepted, which are none, 
but to confound things included, which are all the 
parts of the petition ; and it mult needs beget this 
dangerous expoſition, that the Rights and Liberties 
of the Subject, declared and demanded by this peti- 
tion, are not theirs abſolutely, but % node; not 
to continue always, but only to take place, when 
the King is pleaſed not to exerciſe that ſovereign 
Power, wherewith, this clauſe admitted, he is truſted 
for the protection, fafery, and happineſs of his 
people. And thus that birchright and inheritance, 
which we have in our Liberties, ſhall by our own 
aſſents, be turned into a meer tenancy at will and 
ſufferance. 


Touching the Statute of 28 Edw. I. Articuli 


ſuper Chartas, the ſcope of that Statute, among 


other things, being to provide for the better ob- 


ſerving and maintaining of Magna Charta, hath in 
it nevertheleſs two Savings ſor the King; the one 
particular, as I take it, to preſerve the antient 
priſage, due and accuſtomed, as of wines, and other 


goods; the other general, ſeignory of the Crown 


in all things. 

To theſe two Savings, beſides the former anſwers, 
which may be for the moſt part applied to this 
Statute as well as to the former, I add theſe further 
anſwers : The firſt of theſe two Savings, is of the 
ſame priſage of wines, which is excepted in the 25 
Edw. I. but in ſome more clearneſs ; for that here 
the word (wines) is expreſly annexed to the word 
(priſage) which I take for ſo much to be in expoſi- 
tion of the former Law: And albeit theſe words 
(and of other goods) be added, yet do I take it to 
be but a particular Saving, or exception, which 


being qualified with the words (antient, due, and 
accuſ- 
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4) is not very dangerous, nor can be 
2 of priſage or Levie upon goods of all ſorts 
at the King's will and pleaſure ; but only of the old 
and certain cuſtoms upon wool, wooltels, and lea- 
ther, which were due to the Crown long before the 

aking of this Statute. . 
F = the latter of the two ſavings in this Act, 
which is of the more unuſual nature, and ſubject to 
the more exception; it is indeed general, and if we 
may believe the concurrent relations of the hiſtories 
of thoſe times, as well thoſe that are now printed, 
as thoſe that remain only in manuſcripts, it gave 
diſtaſte from the beginning, and wrought no good 
effect, but produced ſuch diſtempers and troubles 
in the State, as we wiſh may be buried in perpetual 
oblivion 3 and that che like /aving in theſe and fu- 
ture times may never breed the like diſturbance : 


For from hence aroſe a jealouſy, that Magna Charta, 


which declareth the antient right of the Subject, and 
was an abſolute Law in itſelf, being now confir m*d 
by a latter Act, with this addition of a general ſaving ; 
for the King's Right in all things by the ſaving was 
weakned, and that made doubtful, which was clear 
before. But not to depart from our main ground, 
which is, that /avings in old Acts of Parliament, 
before the 2 H. V. are no proof that there were the 
like /avings in the petitions for thoſe Acts; let 
me obſerve unto your Lord ſhips, and fo leave this 

oint, That albeit this petition, whereon this Act 
of 28 Edw. I. was grounded, be periſhed ; yet 
hath it pleaſed God, that the very frame and con- 
text of the Act itſelf, as it is drawn up, and entred 
upon the Statute-roll, and printed in our books, 
doth manifeſtly import, that this ſaving came in by 
the King's anſwer, and was not in the original peti- 
tion of the Lords and Commons; for it cometh in 
at the end of the Act after the words (le Roy le 
veut) which commonly are the words of the Royal 
aſſent to an Act of Parliament. And though they 
be mixed and followed with other words, as though 
the King's Council, and the reſt who were preſent 
at the making of this ordinance, did intend the ſame 
ſaving z yet is not that concluſive, ſo long as by the 
form of thoſe times, the King's anſwer working 
upon the materials of the petition, might be con- 
ceived by ſome to make the Law effectual, though 
varying from the frame of the petition. 

The next reaſon which the Commons haye com- 
manded me to uſe, for which they {till deſire to be 
ſpared from adding this clauſe to their petition, is 
this: this offenſive Law of 28 E. I. which con- 
firmed Magna Charta, with a ſaving, reſted not 
long in peace, for it gave not that ſatisfaction to the 
Lords or people, as was requiſite they ſhould have 
in a cafe ſo nearly concerning them: And therefore 
about thirty three, or thirty tour of the ſame King's 
reign, a latter Act of Parliament was made, where- 
by it was enacted, that all men ſhould have their 
Laws, and Liberties, and free Cuſtoms, as largely 
and wholly as they had uſed to have at any time, 
when they had them beſt; and if any Statutes had 
been made, or any Cuſtoms brought in to the con- 
trary, that all ſuch Statutes and Cuſtoms ſhould be 
vaid, 

This was the firſt Law which I call now to mind, 
that reſtored Magna Charta to the original purity 
wherein 1t was firſt molded, albeit it hath ſince been 
confirmed above twenty times more by ſeveral Acts 
of Parliament, in the reigns of divers moſt juſt and 


| rig Kings, who were moſt apprehenſive of their 


ights, and jcalous of their Honours, and always 


relating to the Liberty of the Subject. 
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without ſavings; ſo as if between 22 and 34 Ed. I. 
Magna Charta ſtood blemiſhed with many /avings 
of the King's Rights or Seigniory, which might be 
conceived to be above the Law ; that ſtain and 
blemiſh was long ſince taken away, and cleared by 
thoſe many abſolute declarations and confirmations 
of that excellent Law which followed in after-ages, 
and fo it ſtandeth at this day purged and exempred 
now from any ſuch /aving whatſoever, _ | 

I beſeech your Lordfhips therefore to obſerve 
the circumſtance of time, wherein we offer this 


petition to be preſented to your Lordſhips, and by 


us unto his Majeſty : Do we offer it when Magna 
Charta ſtands clogged with /avings ? No, my Lords, 
but at this day when latter and better confirmations 
have vindicated and ſet free that Law from all ex- 
ceptions; and ſhall we now annex another and 
worſe /aving to it, by an unneceſſary clauſe in that 
petition, which we expect ſhould have the fruits and 
effects of a Law? Shall we ourſelves relinquith or 
adulterate that, which coſt our Anceſtors ſuch care 
and trouble to purchaſe and refine? No, my Lords, 
but as we ſhould hold ourſelves unhappy, if we 
ſhould not amend the wretched eſtate of the poor 
Subject, ſo let us hold it a wickedneſs to impair 
it. 
Whereas it was further urged by your Lordſhips, 
That to inſert this clauſe into our petition, would 
be no more than to do that again at your Lord- 
ſhips motion and requeſt, which we had formerly 


done by the mouth of our Speaker; and that there 


is no cauſe why we ſhould recede from that which 
ſo ſolemny we have profeſſed: To this I anſwer 
and confeſs, it was then in our hearts, and it is now, 
and ſhall be ever, not to incroach on his Majeſty's 


ſovereign power. But I beſeech your Lordſhips to 


obſerve the different occaſion and reference of that 
proteſtation, and of this clauſe. i 


That was a general anſwer to a general meſſage, 
which we received from his Majeſty, warning us 


not. to incroach upon his prerogative z. to wr 
ll, 


like dutiful and loving Subjects, we anſwer'd at fu 
according to the integrity of our on hearts; nar 
was there any danger in making ſuch an anſwer to 
ſuch a meſſage, nor could we anſwer more truly or 
more properly: but did that anſwer extend to ac- 
knowledge a ſovereign power in the King, above the 
Laws and Statutes mentioned in our: petition, 
controul the Liberties of the Subject, therein Py 
clared and demanded? No, my Lords, it hath no 
reference to any ſuch particulars; and the ſame 
words which in ſome caſes may be fit to be uſed, 
and were unmannerly to be omitted, cannot in 
other caſes be ſpoken, but with impertinency at 
the leaſt, if not with danger. I have formerly open- 
ed my reaſons, proving the danger of this clauſe, 
and am commanded to illuſtrate the impertinen 
of adding it to the petition by a familiar caſe, whi 
was put in our Houle, by a learned Gentleman, and 
of my own robe: The cafe is this, Two Mannors 
or Lordſhips lie adjoining, together, and perchance 
intermixed, fo as there is ſome difficulty to diſcern 
the true bounds of either; as it may be touching 
the confines where the Liberty of the Subject, and 
the prerogative of the Crown do border each upon 
the other; to the one of the Mannors the King 
hath clear right, and is in actual poſſeſſion of it; 
but the other is the Subjects. The King being 
miſinformed, that the Subject hath intruded upon 
his Majeſty's Mannor, aſketh his Subject, whether 
he doth eater upon his Majeſty's Mannor, or 
pre- 
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pretendeth any title to it, or any part of it. The 
Subject being now juſtly occaſioned, maketh anſwer 
truly to the King, that he hath not intruded, nor will 
intrude upon his Majeſty's Mannor, nor doth make 
any claim or title to it, or any part of it, Thisanſwer 
is proper and fair; nay, it were unmannerly and ill 
done of the Subject not to anſwer upon this occaſion. 
Afterwards the King, upon colour of ſome double or 
ſingle matter of Record, ſeizeth into his Highneſs's 
hands, upon a pretended title, the Subject's Mannor: 
The Subject then exhibiteth his petition of Right, 
to his Majeſty, to retain reſtitution of his own 
Mannor, and therein layeth down title to his own 
Mannor only: Were it not improper and abſurd in 
this caſe for him to tell the King, that he did not 
intend to make any claim or title to his Majeſty's 
Mannors, which is not queſtioned ? Doubtleſs it 


were. This caſe rightly applied, will fit our purpoſe. 


well, and notably explain the nature of our petition. 

Why ſhould we ſpeak of leaving entire the King's 
ſovereign potoer, whereon we incroach not, while 
we only ſeek to recover our own Liberties and Pri- 
vileges, which have been ſeized upon by ſome of rhe 
King's Miniſters ? If our petition did trench actu- 
ally upon his Majeſty's prerogative, would our 
ſaying, that we intended it not, make the thing 
otherwiſe than the truth ? 

My Lords, there needeth no proteſtation or de- 
claration to the contrary of that which we have not 
done; and to put in ſuch a clauſe, cannot argue leſs 
than a fear in us, as if we had invaded it: which we 
hold facred, and are aſſured, that we have not 
rouched either in our words, or in our intentions. 
And touching your Lordſhips obſervation upon the 
word ( Leave) if it be not a proper word to give any 
new thing to the King, ſure we are, it 1s a word 
dangerous in another ſenſe ; for it may amount, 
without all queſtion, tro acknowledge an old right 
of ſovereign power in his Majeſty, above thoſe Laws 
and Statutes, whereon only our Liberties are foun- 
ded; a doctrine which we moſt humbly crave your 
Lordſhips leave freely to proteſt againſt. And for 
your Lordſhips proffering, that ſome ſaving ſhould 
be requiſite for preſervation of his Majeſty*s ſovereign 
power, in reſpect our petition runneth in larger 
words than our Laws and Statutes whereon we 
ground itz what is this but a clear confeſſion by 
your Lordſhips, that this clauſe was intended by 
you to be that ſaving ? for other /aving than this, 
we find not tendred by you: and if it be ſuch a 
faving, how can it ſtand with your Lordſhips other 
arguments, that it ſhould be of no other effect than 
our former expreſſion to his Majeſty by the mouth 


of our Speaker? But I will not inſiſt upon collec- 


tions of this kind ; I will only ſhew you the reaſons 
of the Commons, why this petition needeth no ſuch 
ſaving, albeit the words of theſe Statutes be ex- 
ceeded in the declaratory part of our petition : thoſe 
things that are within the equity, and true meaning 
of a Statute, are as good Laws as thoſe which are 
contained in the expreſs Letter, and therefore the 
Statutes of the 42 Ed. III. 36 H. 3 Rot. Par. N. 12. 
anch other the Statutes made in this time of King 

70. III. for the explanation of Magna Charta, 
which hath been ſo often vouched in this Parlia- 
ment, though they differ in words from Magna 
Cbarta, had no /aving annexed to any of them, 

becauſe they enacted more than was contained in 
effect in that good Law, under the words, per 
legale judicium parium ſuorum, aut per legem terr@ 
which by theſe latter Laws are expounded to im- 
Port, that none bone put to anſwer without 


Debates in Parliament, 


4 Car. I. 


preſentment, or matter of Record, or by due pro- 
ceſs, or Writ Original; and if otherwiſe, it ſhouts 
be void, and holden for error. 

It hath-not been yet ſhewn unto us from your 
Lordſhips, that we have in any of our expreflions 
or applications ſtrained or milapplied any of the 
Laws or Statutes whereon we do inſiſt ; and we are 
very confident and well aſſured, that no ſuch mi. 
taking can be aſſigned in any point of our petition 
now under queſtion: if therefore it do not exceed 
the true ſenſe and conſtruction of Magna Charta 
in the ſubſequent Laws of explanation, whercon it 
is grounded, what reaſon is there to add a ſaving to 
this petition, more than to thoſe Laws? ſince we 
defire to tranſmit the fruits of theſe our labours to 
poſterity, not only for the juſtification of ourſelves in 
right of our preſent, and their future Liberties ; 
but alſo for a brave expreſſion and perpetual teſti. 
mony of that grace and juſtice, which we aſſure 
ourlelves we ſhall receive in his Majeſty's ſpeedy 
and clear anſwer. This is the thing we ſeck for 
and this 1s the thing we hoped for, and this is the 
thing only will ſettle ſuch an unity and confidence 
betwixt his Majeſty and us, and raiſe ſuch a chear- 
fulneſs in the hearts of all his loving Subjects, as will 
make us proceed unanimouſly, and with all expedi- 
tion to ſupply him for his great occaſions in ſuch 
meaſure, and in ſuch way, as may make him ſafe 
at home, and feared abroad, 


Sir Henry Martin. My Lords, the work of 
this day, wherein the Houſe of Commons hath 
imployed the Gentleman that ſpake Jaſt, and my- 
ſelf, was to reply to the anſwer, which it hath pleaſ- 


ed the Lord-Keeper to make to thoſe reaſons, 


which we had offered to your Lorſhips conſidera- 
tion, in Juſtification of our refuſal, not to admit 
into our petition the addition commended by your 
Lordſhips. Which reaſons of ours, fince they 
have not given ſuch ſatisfaction as we deſired, and 
well hoped, as by the Lord-Keeper's anſwer ap- 
peared ; it was thought fit for our better order and 
method in replying, to divide the Lord-Keeper's 
anſwer into two parts, a Legal and a Rational: 
The reply to the Legal your Lordſhips have heard, 
myſelf comes intruſted to reply to the Rational, 
which alſo conſiſted of two branches, the firſt de- 
duced from the whole context oi the additional 
clauſe, the ſecond inforced out of ſome part. 

In the firſt were theſe reaſons, that the ſame de- 
ſerved our acceptance. Firſt, as ſatisfactory to the 
King; Secondly, to your Lordſhips; Thirdly, agree- 
able to what ourſelves had often proteſted, and 
profeſſed expreſly by the mouth of our Speaker. 

I muſt confeſs theſe motives were weighty and of 
great force; and therefore to avoid miſunderſtanding 
and miſconceit, which otherwiſe might be taken 
againſt the Houſe of Commons upon the refuſal of 
the propounded addition, it is neceſſary to ſtate the 
queſtion rightly, and to ſet down the true difference 
between your Lordſhips and us. Now, indecd, 
there is nodifference or queſtion between your Lord- 
ſhips and us, concerning this additional clauſe in the 
nature and quality of a propoſition. For ſo conſi- 
dered, we ſay it is moſt true, and to be received and 
embraced by us, in tolo & qualibet parte & qualibel 

ſyllaba ; yea, and were that the queſtion, we ſhould 
add to the addition, and inſtead of due regard, ſay 
we have had, have, and ever will have a ſpecial and 
ſingular regard, where to leave intire ſovereign 
Power. But this were to intimate, as if we had 


firſt cropt, and then left it; but our regard was to 
acknowledge 
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knowledge and confeſs it ſincerely, and to main- 
_- it 5 even to the hazard of our goods 


ives, if need be. 6 
which purpoſe your Lordſhips may be plea- 


ſed to remember that ſtrict oath every member of 


Houſe hath taken this very ſeſſion, in theſe 
—- IA. B.) do utterly teftify and declare in my 
conſcience, That the King's Highneſs is the ſupreme 
ſovereign Governour-. of this Realm in all cauſes, &c. 
and to my utmoſt power will aſſiſt and defend all 
Juriſdictions, Privileges, Prebeminences and Authorities, 
granted or belonging to the King's Highneſs, or united or 
annered to the imperial Crown of this Realm, &c. 

So that your Lordſhips need not to borrow from 
our proteſtations any exhortations to us, to enter- 
rain a writing in aſſiſtance of the King's ſovereign 
Power, fince we ſtand obliged by the moſt ſacred 
bond of a ſolemn oath, to aſſiſt and defend the 
ſame, if cauſe or occaſion ſo required. So that the 
only queſtion between. your Lordſhips and us, is, 
whether this clauſe ſhould be added to our petition, 
and received into it as part thereof; which to do, 
your Lordſhips reaſons have not perſuaded us, be- 
cauſe ſo to admit it, were to overthrow the fa- 
brick and ſubſtance of our Petition of Right, and 
to annihilate the right pretended by us and the pe- 
tition itſelf in effect: For theſe words being added 
to our Petition, viz. 4 we humbly preſent this peti- 
« tion, c. with due regard to leave entire your ſo- 
« yereign Power, &c. do include manifeſtly an ex- 
ception to our Petition; and an exception being of 
the nature of the thing whereunto it is an exception, 
exceptio eſt de regula, muſt of neceſſity deftroy the 


Rule or Petition, ſo far as to the caſe excepted ; 


Exceptio firmat regulam in caſibus non exceptis, in ca- 
ſibus exceptis deſtruit regulam. Then this conſtruc- 
tion followeth upon our petition thus inlarged, that 
after we have petitioned, that no freeman ſhould be 


compelled by impriſonment to lend or contribute 


money to hisMajeſty without his aſſent in Parliament, 
nor receive, againſt his will, Soldiers into his Houſe, 
or undergo a commiſſion of Martial Law, for Life 
or Member in time of peace; we ſhould add, Ex- 
cept his Majeſty be pleaſed to require our moneys, 
and impriſon us for not lending, and ſend Soldiers 
into our Houſes, and execute us by Martial Law 
in time of peace, by virtue of his ſovereign Power: 


which conſtruction, as it followeth neceſſarily upon 


this enlargement, ſo it concludeth againſt our right 
in the premiſſes, and utterly fruſtrateth all our pe- 
tition; neither may it ſeem ſtrange, if this clauſe 
additional (which of rſelf is in quality of a propoſition 
we confeſs) being added to our petition (which 
alſo is true) ſhould overthrow the very frame and 
fabrick of it, ſeeing the Logicians take knowledge 
of ſuch a fallacy, called by them, Fallacia à bene 
diviſis ad male conjunfta, Horace the Poet giveth an 
inſtance to this purpoſe, in a Painter, who when he 
had painted the head of a man according to art, 
would then join to it the neck of a horſe, and fo 
mar the one and the other; whereas each by itſelf 
m_ have been a piece of right good workman- 
ſhip. 
The ſecond branch of my Lord-Keeper's rational 
part, was enforced out ofthe laſt words of this addi- 
tion, by which his Lordſhip faid, that they did not 
leave intire all ſovereign Power, but that wherewith 
his Majeſty is truſted, for the protection, ſafety, and 
— gs of the people ; as if his Lordſhip would 
inter, that ſovereign Power wherewith, Sc. in this 


place to be Terminum diminuentem, a term of dimi- 
Vor. VII. 
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nution or qualification, and in that conſideration 
might induce us to accept it. But under his Lord- 
ſhip's correction, we cannot ſo interpret it: For 
firſt we are aſſured. that there is no ſovereign Power 
wherewith his Majeſty is truſted, either by God, 
or Man, but only that which is for the protection, 
ſafety, and happineſs of his people; and therefore, 
that limitation can make no impreſſion upon us: 
but we conceive it rather in this place to have the 
force Termini adaugentis, to be a term of impor- 
tant advantage, againſt our petition, a term of re- 
ſtriction, and that whereſoever his Majeſty's ſove- 
reign Power ſhould be exerciſed upon us; in all or 
any the particulars mentioned in the Petition, we 
ſhould, withour further enquiry, ſubmit thereunto, 
as aſſuming and taking it pro conceſſo, it conduced to 
our ſatety and happineſs, &c. Since therefore (as 
the petition is now conceived) it carrieth the form 
and face of a picture, which repreſenteth to the 
life the preſſures and grievances of the people, with 
the ealy remedies ; and therefore we hope that his 


_ Majeſty, caſting upon it a gracious eye, will com- 


paſſionate his poor loyal Subj-&s, and afford a com- 
fortable anſwer. 

I do humbly praiſe your Lordſhips not no mat 
or blemiſh the grace and face of this picture with 
this unneceſſary addition; and unneceſſary I prove it 
to be, according to that rule, Expreſſio ejus quod tacite 
ineſt nibil operatur. And ſovereign Power, in caſes 
where it hath place, and ought to be uſed, is al- 
ways neceſſarily underſtood, and though not ex- 
preſſed, yet ſupplied by reaſonable intendment, or 
by the opinion of all Jearned men, 

And therefore, it neither is nor can be by us 
expreſly included, eſpecially in this petition, where 
the addition thereof would make ſuch a confufion 
of the whole ſenſe and ſubſtance. 

The King's ſovereign Power and Prerogative fs 
always able to fave itſelf; and if it were not, we 
muſt, without this addition, ſave it to our utmoſt 
powers, if we will ſave our oath, and fave ourſelves, 
The true ſtate of the cauſe thus ſtanding between 
your Lordſhips and us, the Houſe of Commons 
doth not a little marvel upon what grounds your 
Lordſhips are fo earneſt to urge upon them this ad- 
dition to be inſerted into their petition; the nothing, 
doubt, but the ſame proceeded out of a ſollicitude 
and fear, which your Lordſhips have, leſt other- 
wiſe the ſimple and abſolute paſſage of this petition 
might be conſtrued hereafter in prejudice of his Ma- 


jeſty's ſovereign Power: And this your Lordſhips 


ſollicitude and fear proceedeth from your love, as 
the Poet faith, | 
Res eſt ſolliciti plena timoris Amor. 


But I humbly pray your Lordſhips to examine with 


us, the grounds of this your ſollicitude and fear 
which grounds muſt needs be laid either upon the 


words of the petition, or the intention of the peti- 


tioners. 

Upon the words there is no poſſibility to lay 
them, for therein is no- mention made of the ſove- 
reign Power; and were the words doubtful, as 
thus, We pray the like things be not done here- 
after, under pretext of your Majeſty's ſovereign 
Power ; yet in reſpect of the proteſtations preceed- 
ing, concomitant and ſubſequent to the petition, 
ſuch doubtful words ought reaſonably to be inter- 
preted only of ſuch ſovereign Power, as was appli- 
cable to the cafes wherein it was exerciſed ; and of 
ſuch ſovereign Power as ſhould be juſtly practiſed, 
But there are no ſuch * words, and therefi 
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ic followeth, that your Lordſhips fear and ſollici- 
tude muſt be grounded upon the intention of the 
petitioners. Now your Lordſhips will know, that 
the Houle of Commons is not ignorant, that in a 
Seſſion of Parliament, though it continue ſo many 
weeks, as this hath done days, yet there 1s nothing 
trins & poſterius, but all things are held and taken 
as done at one time. If fo, what a ſtrange collection 
was this, that at the ſame time, the. Houſe of Com- 
mons ſhould oblige themſeives, by a fearful adjura- 
tion, to aſſiſt and defend all privileges and preroga- 
tives belonging to the King, and at the ſame time 
by a petition (cautiouſly conveyed) endeavour or 
intend to diveſt and deprive the King of ſome 


prerogatives belonging to his Crown? If therefore 


ſuch fear and ſollicitude can neither be grounded 
upon the words of the petition, nor intention of the 
-petitioners, I humbly pray your Lordſhips to lay 
them aſide. As we do believe that the propoſition 
of this addition from your Lordſhips, was not only 
excuſible, but commendable, as proceeding from 
your Love; ſo now having heard our reaſons, your 
Lordſhips would reſt ſacisficd, that our retulal to 
admit them into our petition, proceedeth from the 
conſcience of the integrity and uprightneſs of our 
own heart, that we in all this petition have no ſuch 
end to abate or diminiſh the King's juit prerogative. 
And ſo much in reply to that rational part, whereby 
my Lord-Keeper laboured to perſuade the enter- 
tainment of this addirion, 

This being done, it pleaſed the Houſe of Commons 
to inſtru and furniſh me with certain reaſons, which 
I ſhall uſe to your Lordſhips, to procure your abſo- 
lute conjunction with us in preſenting this petition ; 
which albeit I cannot ſet forth according to their 
worth, and the inſtructions given me by the Houle, 

et, I hope, their own weight will ſo preſs down 
into your Lordſhips conſciences and judgments, 
that without farther ſcruple, you will chearfully 
vouchſafe to accompany this petition with your 
right noble preſence, He 7, 

A perſonis. The firſt argument wherewith I was 
commanded to move your Lordſhips, was drawn 
from the conſideration of the perſons, which are 

petitioners, the Houſe of Commons; a Houſe, whoſe 
temper, mildneſs, and moderation in this Parlia- 
ment hath been ſuch, as we ſhould be unthankful 
and injurious to Almighty God, if we ſhould not 
acknowledge his good hand upon us, upon our 
tongues, upon our hearts, procured, no doubt, 
by our late ſolemn and publick Humiliation and 
Prayers. 2 

This moderation will the better appear, if, in the 
firſt place, we may be remembred, in what paſſion 
and diſtemper many Members of this Houſe arrived 
thither, what boſoms, what pockets full of com- 
plaints and lamentable grievances the moſt part 
brought thither, and thoſe every day renewed by 
letters and packets from all parts and quarters: 
You know the old proverb, Ubi dolor ibi digitus, 
ubi amor ibi oculus; it is hard to keep our fingers 
from often handling the parts ill affected; but yet 
our moderation overcame our paſſion, our diſcretion 
overcame our affection. 

This moderation alſo will the better appear, if in 
the ſecond place it be not forgotten, how our ance- 
ſtors and predeceſſors carried themſelves in Parlia- 
ments, when upon lighter provocations, leſs would 
not ſerve their turns, but new ſevere commiſſions to 
hear and determine offences againſt their Liberties, 
publick eccleſiaſtical curſes, or excommunications 
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againſt the authors or actors of ſuch violations, ac. 
cuſations, condemnations, executions, baniſhments 
But what have we ſaid all this Parliament ? we only 
look forward, not backward : we delire amend. 
ment hereafter, no man's puniſhment for aught 
done heretofore ; nothing written by us in blood, 
nay, not one word ſpoken againſt any man's perfor 
in diſpleaſure. The concluſion of our petition is, 
that we may be better intreated in time to come: 
And doth not this moderate petition deſerve your 
r, cheartul conjunction, ex congruo & con- 
digno ? If a worm being trodden upon, could ſpeak,a 
worm would ſay, Tread upon me no more, I pra 
you: Higher we riſe not, lower we cannot deſcend; 
and thus much we think in modeſty may well be 
ſpoken in our own commendation, thence to moye 
your Lordſhips to vouchſafe us your noble com- 
pany in this petition, without ſurcharging it with 
this addition, 

A tempore. Our next argument is drawn 4 ſem- 
fore, from the unſeaſonableneſs of the time. The 
Wiſeman faith, There is @ time for all things under 
the Sun; Tempus ſuum, And if, in the wiſeman's 
judgment, a word ſpoken in its due time he precious 
as Gold and Silver, then an unſeaſonable time de. 
tracts as much from the thing or word done or 
ſpoken: We hold (under your favours) that the time 
is not feaſonable now for this addition, It is true, 
that of itſelf, fovereign Power is a thing always ſo 
ſaered, that to handle it otherwiſe than tenderly, is 
a kind of ſacrilege, and to ſpeak of it otherwiſe 
than reverently, is a kind of Blaſphemy. But every 
vulgar capacity is not ſo affected, the moſt part of 
men, nay, almoſt all men, judge and eſteem all 
things, not according to their own intrinſick virtue 
and quality, but according to their immediate effects 
and operations, which the ſame things have upon 
them, Hence it is, that religion itſelf recciveth 
more or leſs credit or approbation, as the teachers 
or profeſſors are worſe or better; yea, if God him- 


ſelf ſend a very wet harveſt or ſeed-time, men are 


apt enough to cenſure divine power. The ſove- 
reign Power hath not now, for the preſent, the 
antient amiable aſpect, in reſpe& of ſome late ſad 
influences ; but by God's grace it will ſoon recover. 

To intermix with this petition any mention of 
ſovereign Power, rebus fic ſtantibus, when angry 
men ſay, ſovereign Power hath been abuſed, and 
the molt moderate wiſh it had not been ſo uſed 
we hold it not ſeaſonable, under your Lordſhips 
correction, 

A loco, Our next argument is drawn d loco: we 
think the Place where your Lordſhips would have 
this addition inſerted, viz. in the petition, no con- 
venient or ſeaſonable place. Your Lordſhips will 
eaſily believe, that this petition will run through 
many hands, every man will be deſirous to ſee and 
to read, what their Knights and Burgeſſes have done 
in Parliament upon their complaints, what they 


have brought home for their five Subſidies : If, in 


peruſing of this petition, they fall upon the mention 
of ſovereign Power, they preſently fall to arguing 
and reaſoning, and deſcanting, what ſovercign Pow- 
er is, what is the Latitude, whence the Original, 
and where the Bounds? with many ſuch curious and 
captious queſtions; by which courſe, ſovereign 
Power is little advanced or advantaged : for I nave 
ever been of opinion, that it is then beſt with ſove- 
reign Power, when it is had in tacit veneration, 
not when it is profaned by publick hearings or ex- 
aminations. 

Our 
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Our laſt Argument is drawn from our Duty and 
Loyalty to his Majeſty, in conſideration whereof, 
we are fearful at this time to take this addition into 
our petition, leſt we ſhould do his Majeſty herein 
ſome diſſervice : with your Lordſhips, we make the 
great Council of the King and Kingdom ; and tho? 
your Lordſhips, having the happineſs to be near 
his Majeſty, know other things better, yet cer- 
tainly the ſtate and condition of the ſeveral parts 
for which we ſerve, their diſpoſitions and inclina- 
tions, their apprehenſions, their fears and jealouſies, 
are beſt known unto us. And here I pray your 
Lordſhips to give me leave to uſe the figure called 
Reticentia, that is, to inſinuate and intimate more 
than I mean to ſpeak, Our chief and principal end 
in this Parliament, is, to make up all rents and 
breaches between the King and his Subjects, to 
draw them, and knit them together, from that di- 
ſtance, whereof the world abroad takes too much 
notice, to work a perfect union and reconciliation, 
How unproperly and unapt at this time this addition 
will be in reſpect of this end, we cannot but fore- 
ſee, and therefore ſhun it; and do reſolve, that it 
is neither agreeable to the perſons of ſuch Coun- 
ſellors, of whom we are, nor anſwerable to that 
love and duty which we owe to his Majeſty, to 
hazard an end of ſuch unſpeakble conſequence, 
upon the admittance of this addition into our peti- 
tion, whereof (as we have ſhewed) the omiſſion at 
this time can by no means harm the King's Prero- 
gative, the expreſſion may produce manifold incon- 
veniences. And therefore, ſince the admittance of 
your Lordſhips addition into our petition, is inco- 
herent and incompatible with the body of the ſame 3 
fince there is no neceſſary uſe of it for the ſaving of 
the King's Prerogative ; ſince the moderation of 
our petition deſerveth your Lordſhips chearful con- 
junction with us; ſince this addition is unſeaſonable 
for the time, and inconvenient in reſpect of the 
place where your Lordſhips would have it inſerted; 
and laſtly, may prove a diſſervice to his Majeſty: 
I conclude with a moſt affectionate prayer to your 
Lordſhips, to join with the Houſe of Commons, in 
preſenting this petition unto his Sacred Majeſty, as 
it is, without this addition. 


Monday, 26th of May, the Lord Keeper made this 
Speech at a Conference. 


Gentlemen, 


VE chat are Knights, Citizens and Burgeſſes of 
the Houſe of Commons, I have many times 
this Parliament, by command from my Lords, de- 
clared the great zeal and affection which my Lords 
have to maintain and nouriſh the good concurrence 
and correſpondency which hath hitherto continued 
between both Houſes, that there might be a happy 
iſſue in this great buſineſs, for the common good of 
the King and Kingdom. Now that which I have 
to ſay this day from my Lords, is, to let you 
Know, this fair proceeding is not a profeſſion of 
words only, but really and indeed concerning the 
petition, which hath been long in agitation, as the 
weight of the cauſe required. Since the laſt confe- 
rence, my Lords have taken it into their ſerious and 
inſtant conſideration, and at length are fallen upon 
a reſolution, which I am to acquaint you with. 
The Lords have unanimouſly agreed with you in 
omnibus, and have voted, that they will join with 
you in your petition, with the only alteration of the 


word means] to be put inſtead of th z 
_ _ p cad of the word ( pretextʒ] 
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and for the word [Iunlauful] to be put out, and in 
place thereof to add [xt warrantable by the laws 
and ſtatutes of the Realm.) Which two altera- 
tions your ſelves conſented unto. 

So that concerning this buſineſs there remains no- 
thing now, but that having the peticion in your 
hands, ye will (if ye have not already) vote it as 
they have done, and ſo prepare it for * Majeſty; 
and my Lords will take order, that the King be 
Wer. for a ſpeedy acceſs to preſent the ſame to his 
Majeſty. 

Ind, after ſome pauſe, he ſaid, There reſts one 
thing which my Lords have commanded me to 
add, That in regard this petition toucheth upon cer- 
tain charges raiſed by the Lords Licutenants, and 
other perſons, many times for good uſe, for the 
ſervice and ſafety of the Kingdom; that ye take it 
into your care and conſideration, and to provide a 
law for aſſeſſing of ſuch charges, as the occaſion of 
the time ſhall require, 


The Lords and Commons being thus happily ac- 
corded, the petition, with the aforeſaid amend- 
ments, was read in the Houſe two ſeveral times to- 
gether: then it was voted upon queſtion, and that 
it ſhould be ingroſſed, and read the third time, and 
the Houſe to ſit in the afternoon till it was ingroſſed, 
and read, and ordered to be preſented to the King; 
to which there was not a negative vote. 


Wedneſday, 28 May, the Lords and Commons 
had a conference about the manner of delivery of 
the petition ; and Sir Ed. Coke reported, That their 
Lordſhips were agreed, That no addition or preface 
be uſed to the King, but that the petition be pre- 
ferred to his Majeſty by command of the Lords and 
Commons; and his Majeſty be deſired, that to con- 
tent his people, he would be pleaſed to give his 
gracious anſwer in full Parliament. 9380 


Monday, 2d June, the King came to the Parliament, 
and ſpake thus in brief to both Houſes. 


Gentlemen, 

Am come hither to perform my duty ; I think 
1 no man can think it long, ſince J have not taken 
io many days in anſwering the petition, as you 
ſpent weeks in framing it: and I am come hither to 
ſhew you, that as well in formal things as in eſſen- 
tial, I deſire to give you as much content as in me 
lies. | re 


Aſter this, the Lord Keeper ſpake as followeth : 


Y Lords, and you the Knights, Citizens, 

and Burgeſſes of the Houſe of Commons, 
his Majeſty hath commanded me to ſay unto you, 
that he takes it in good part, that in conſideration 
of ſettling your own Liberties, you have generally 
profeſſed in both Houſes, that you have no. inten- 
tion to leſſen or diminiſh his Majeſty's Prerogative; 
wherein as you have cleared your own intentions, ſo 
now his Majeſty comes to clear his, and to ſubſcribe 
a firm league with his people, which is ever likely 
to be moſt conſtant and perpetual, when the condi- 
tions are equal, and known to be ſo: theſe cannot 
be in a more happy eſtate, than when your Liber- 
ties ſhall be an ornament and a ſtrength to his Ma- 
jeſty*s Prerogative, and his Prerogative a defence of 
your Liberties; in this his Majeſty doubts not, but 
both he and you ſhall take a mutual comfort here- 


after; and, for his part, he is reſolved to give an 
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example, in the uſing of his power for the preſer- 


vation of your Liberties, that hereafter ye ſhall. 
| have no cauſe to complain. This is the ſum of that 
which I am to ſay to you from his Majeſty : and 
that which farther remains, is, that you here read 


your own petition, and his Majeſty's gracious anſwer. 


The Petition exhibited to his Majeſty by the Lords 
Spiritual and Temporal, and Commons in this 

_ preſent Parliament aſſembled, concerning divers 
Rights and Liberties of the Subjects. 


To the King's moſt Excellent Majeſty. 


I. g JUmbly ſhew unto our Sovereign Lord the King, 

4 the Lords Spiritual and Temporal, and Com- 
mons in Parliament aſſembled, that whereas it is de- 
clared and enatted by a Statute made in the time of 
the Reign of K. Edward the firſt, commonly called, 
Statutum de Tallagio non concedenco *, het no 
fallage or aid ſhall be laid or levied, by the King or 
his Heirs, in this Realm, without the good will and 
afſent of the Archbiſhops, Biſhops, Earls, Barons, 
Knights, Burgeſſes, and other the Freemen of the Com- 
monalty of this Realm: and by authority of Parlia- 
ment holden in the five and twentieth year of the Reign 
of King Edward the third ＋, it is declared and en- 
ated, That from thenceforth no perſon ſhall be com- 
pelled to make any Loans to the King againſt his will, 
becauſe ſuch Loans were againſt reaſon, and the 
Franchiſe of the Land; and by other + Laws of this 
Realm it is provided, that none ſhould be charged by 
any charge or impoſition, called a Benevolence, nor 
by ſuch like charge; by which the Statutes before-men- 
tioned, and other the good Laws and Statutes of this 
Realm, your Subjefts have inherited this freedom, 
that they ſhould not be compelled to contribute to any 
tax, tallage, aid, or other like charge, not ſet by 
common conſent in Parliament, Fs 

II. Yet nevertheleſs, of late, divers Commiſſions, 
directed to ſundry C ommiſſioners in ſeveral Counties, 


with inſtrufions, have iſſued ; by means whereof your 
people have been in divers places aſſembled, — re- 


quired to lend certain ſums of money unto our Ma- 
jeſty, and many of them, upon their refuſal ſo to do, 
have had an oath adminiſtred unto them, not war- 
rantable by the Laws or Statutes of this Realm, and 
have been conſtrained to become bound to make appear- 
ance, and give attendance before your Privy-Council, 
and in other places; and others of them have been 
therefore impriſoned, confined, and ſundry other ways 
moleſted and diſquieted. And divers other charges have 
been laid and levied upon your people in ſeveral Coun- 
ties, by Lords Lieutenants, Deputy Lieutenants, Com- 
miſſioners for Muſters, Juſtices of Peace, and others, 
by command and direction from your Majeſty, or your 
Privy-Councit, againſt the Laws and free Cuftoms of 
this Realm. | | 

III. And whereas alſo by the Statute called ||, The 
great Charter of the Liberties of England, it is de- 


clared and enafted, That no Freeman may be taken 


or impriſoned, or be diſſeiſed of his Freehold or Li- 
berties, or his free Cuſtoms, or be outlawed or exiled, 
or in any manner deſtroyed, but by the lawful judg- 
ment of his Peers, or by the Law of the Land. 

IV. And in the eight and twentieth year of the Reign 
of King Edward the third **, it was declared and en- 
ated by authority of Parliament, that no man, f 
what eſtate or condition he be, ſhould be put out 


1 4 Edw. I. + 25 Edw. III. Rot. Parl. 
a6 2b Ew, III. 3. 
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of his Land or Tenements, nor taken, nor impriſcn. 
ed, nor diſherited, nor put to death, without Bei 
brought to anſwer by due proceſs of Law, 5 

V. Nevertheleſs, againſt the tenor of the ſaid Sig 
tutes FF, and other the good Laws and Statutes 9 
your Realm, to that end provided, divers of your Fu 
jects bave of late been impriſoned, without any cauſe 
ſhewed ; and when for their deliverance they wer, 
brought before your Juſtices, by your Majeſty's Writ, 


F Habeas Corpus, there 10 undergo and receive at 


the Court ſhould order, and their keepers command; 
to certify the cauſes of their detainer; no cauſe was 
certified, but that they were detained by your Maje. 
fty's ſpecial Command, ſignified by the Lords of your 


- Privy-Council, and yet were returned back to ſeveral 
priſons, without being charged with any thing to which 


they might make anſwer according to the Lazy, 

[The ſixth, ſeventh, eighth, and ninth Clauſes, re. 
lating to billeting of Soldiers and martial Law, are 
not here inſerted.] 

X. They do therefore humbly pray your moſt ex- 
cellent Majeſty tt, 1. That ns man hereafter be com: 
pelled to make or yield any Gift, Loan, Benevolence 
Tax, or ſuch like charge, without common conſent by 
AF of Parliament; 2. and that none be called 1 
make anſwer, or take ſuch oath, or to give allen. 
dance, or be confined, or otherwiſe moleſted or difquieted 
concerning the ſame, or fer refuſal thereef: 3. and 
that no Freeman in any ſuch manner as is before-men- 
tioned, be impriſoned or detained. | 
XI. All which they meſt humbly pray of your moſt 
excellent Majeſty, as their Rights and Liberties, ac- 
cording to the Laws and Statutes of this Realm: ard 
that your Maj:fiy would alſo vouchſafe to declare, 
that the awards, doings, and proceedings, to the pre- 
Judice of your people, in any of the tremiſſes, ſhall mt 
be drawn hereafter into conſequence or examijle : ard 
that your Majeſty would be alſo graciouſly pleaſed, fir 
the further comfort and ſafety of your people, to declare 
your Royal will and pleaſure, that in the thivgs afore- 
ſaid, all your Officers and Miniſters ſhall ſerve you, 
according to the Laws and Statutes of this Realm, as 
they tender the Honour of your Majeſty, and the Proſpe- 
rity of this Kingdom. [See Statutes at large, 3,4 Car. I.] 

Which petition being read the 2d of June, 1628. 
the King's anſwer was thus delivered by the Lord- 
Keeper: 

The King willeth, that right be done according 
to the Laws and Cuſtoms of the Realm ; and that 
the Statutes be put in due execution, that his Sub- 
Jets may have no cauſe to complain of any wrong 
or oppreſſons, contrary to their juſt Rights and 
Libertiesz to the preſervation whereof, he holds 
himſelf in conſcience as well obliged, as of his 
Prerogative. 


On 7; eſday, June 3. the King's anſwer was read | 


in the Houſe of Commons, and ſeemed not full 
enough, in regard of ſo much expence of time and 
labour, as had been imployed in contriving the 
petition, 1 


June 3. 4 Meſſage was brought from the King by the 

| | Speaker, © 
HAT his Majeſty having, upon the peti- 
tion, exhibited by both Houſes, given an 
aniwer full of juſtice and grace, for which we and 
our poſterity have juſt cauſe to bleſs his Majeſty. 
it 


[| 9 Hen. III. 29. 
++ 25 Edw. I. 6, 
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ic is NOW time to grow to A concluſion of the Seſ- 
** and therefore his Majeſty thinks fit to let you 
know, that as he doth reſolve to abide by that an- 
{wer, without further change or alteration, ſo he 
will Royally and Really perform unto you what he 
hath thereby promiſed : and further, that he re- 
ſolves to end this Seſſion upon Wedneſday the 11h 
of this month. And therefore wiſheth, that the 
Houſe will ſeriouſly attend thoſe buſineſſes, which 
may beſt bring the Seſſion to a happy concluſion, 
without entertaining new matters; and ſo husband 
the time, that his Majeſty may with the more 
comfort bring us RAY together again: at which 
time, if there be any urther grievances not con- 
tained, or expreſſed in the petition, they may be 
more maturely conſidered than the time will now 


permit. 


Another Meſſage was brought from his Majeſty by the 
y 9 th Thurſday 5 of June. 


IS Majeſty wiſhed them to remember the 

Meſſage he laſt ſent them, by which he ſet a 
day for the end of this Seſſion, and he commanded 
the Speaker to let them know, that he will cer- 
tainly hold that day prefix'd without alteration; 
and becauſe that cannot be, if the Houſe entertain 
more buſineſs of length, he requires them, that 
they enter not into, or proceed with any new buſi- 
neſs, which may ſpend greater time, or which may 
lay any ſcandal or aſper ſion upon the State-govern- 
ment, or Miniſters thereof. 


Sir Robert Philips, upon this occaſion, expreſſed 
himſelf thus: I perceive, that towards God, and 
towards man, there is little hope, after our humble 
and careful endeavours, ſeeing our fins are many 
and ſo great: I conſider my own infirmities, and if 
ever my paſſions were wrought upon, that now 
this Meſſage ſtirs me up eſpecially ; when I remem- 
ber with what moderation we have proceeded, I 
cannot but wonder to ſee the miſerable ſtraight we 
are now in: What have we not done, to have me- 
rited? Former times have given wounds enough to 
the people's Liberty, we came hither full of 
wounds, and we have cured what we could; and 
what is the return of all, but miſery and deſolation? 
What did we aim at, but to have ſerved his Maje- 
ſty, and to have done that that would have made 
him Great and Glorious? If this be a fault, then 
we are all criminous. What ſhall we do, ſince our 
humble purpoſes are thus prevented, which were 
not to have laid any aſperſion on the Government, 
ſince it tended to no other end, but to give his 
Majeſty true information of his and our danger ? 
And to this we are enforced out of a neceſſity of 


duty to the King, our Country, and to Poſterity ; 


but we being ſtopped, and ſtopped in ſuch man- 
ner, as we are enjoined, ſo we muſt now leave 
to be a Council. I hear this with that grief, as 
the ſaddeſt Meſſage of the greateſt loſs in the world. 
But let us ſtill be wiſe, be humble; let us make a 
fair Declaration to the King, 


Sir Jobn Elliot.] Our fins are fo exceeding great, 
that unleſs we ſpeedily return to God, God will 
remove himſelf further from us; ye know with 
what affection and integrity we have proceeded hi- 
therto, to have gained his Majeſty's heart, and out 
of a neceſſity of our duty, were brought to that 
courſe we were in : I doubt, a miſrepreſentation to 


his Majeſty hath drawn this mark of his diſplea- 
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ſure upon us: I obſerve in the Meſſige amongſt 
other ſad particulars, it is conceived, that we were 
about to lay ſome aſperſions on the Government ; 
give me leave to proteſt, that fo clear were our in- 
tentions, that we deſire only to vindicate thoſe diſ- 
honours to our King and Country, Sc. It is faid 
allo, as if we caſt ſome aſperſions on his Majeſty's 
Miniſters ; I am confident no Miniſter, how dear 
{oever, ran 

Here the Speaker ſtarted up from the ſeat of the 
Chair, apprehending Sir John Elliot intended to 
fall upon the Duke, and ſome of the Miniſters of 
State; and ſaid, There is a command laid upon me, 
that I muſt command you not to proceed. Where- 
upon Sir Jobn Elliot fate down. 


Sir Dudley Diggs.] Jam as much grieved as ever, 
Muſt we not proceed? let us fit in ſilence, we are 
miſerable, we know not what to do. 


Hereupon there was a filence in the Houſe for a 
while, which was broken by Sir Nathaniel Rich, in 
theſe words : | 


Sir Nathaniel Rich.) We muſt now ſpeak, or for 
ever hold our peace ; for us to be filent when King 
and Kingdom are in this calamity, is not fit. The 
queſtion is, whether we ſhall ſecure our ſelves by ſi- 
lence, yea or no? I know it is more for our own 
ſecurity, bur it is not for the ſecurity of thoſe for 
whom we ſerve; let us think on them: ſome in- 
ſtruments deſire a change, we fear his Majeſty's 
ſafety, and the ſafety of the Kingdom, I do not 
ſay we now fee it; and ſhall we now fit ſtill and do 
nothing, and ſo be ſcattered? Let us go together 
to the Lords, and ſhew our dangers, that we may 
then go to the King together. | 


Others ſaid, that the Speech lately ſpoken by 
Sir John Elliot, had given offence (as they feared) 
to his Majeſty. | 

Whereupon the Houſe declared, That every 
Member of the Houſe is free from any unduliful Speech, 
from the beginning of the Parliament to that day; and 
ordered, that the Houſe be turned into a Committee, to 
conſider what is fit to be done for the ſafety of the King- 
dom; and that no man go out upon pain of going to the 
Tower. But before the Speaker left the Chair, he 
deſired leave to go forth; and the Houſe ordered 
that he may go forth, if he pleaſe. And the 
Houſe was hereupon turned into a Grand Com- 
mittee ; Mr. Mbitby in the Chair, 


Mr. Wandesford.] J am as full of grief as others, 
let us recollect our Engliſh Hearts, and not fit till, 
but do our duties: two ways are propounded, to 
go to the Lords, or to the King; I think it is fit 
we go to the King, for this doth concern our Li- 
berties, and let us not fear to make a Remonſtrance 


of our Rights; we are his Counſcllors. There are 


ſome men which call evil good, and good evil, and 
bitter ſweet: Juſtice is now called popularity and 
faction. | | 


Sir Edward Coke.) We have dealt with that duty 
and moderation that never was the like, Rebus fic 


ſtantibus, after ſuch a violation of the Liberties of 


the Subject; let us take this to heart. In 30 E. 3. 
were they then in doubt in Parliament to name men 
that miſled the King? thay accuſed John de Gaunt, 
the King's Son, and Lord Latimer, and Lord Nævil, 
for miſadviſing the King, and they went to the 
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Tower for it; now when there is ſuch a downfall of 
the State, ſhall we hold our tongues? How ſhall 
we anſwer our duties to God and men? 7 H. 4. 
Parl. Rot. numb. 31, & 32. 11 H. 4. numb. 13. 
there the Council are complained of, and are re- 
moved from the King ; they mewed up the King, 
and diſſuaded him from the common good; and 
why are we now retired from that way we were in? 
Why may we not name thoſe that are the cauſe of 
all our evils? In 4 H. 3. & 27 E. 3. & 13 K. 2. 


the Parliament moderated the King's Prerogative; 


and nothing grows to abuſe, but this Houſe hath 
wer to treat of it. What ſhall we do? let us 


palliate no longer; if we do, God will not proſper 


us. I think the Duke of Buckingham is the caule 
of all our miſeries; and till the King be informed 
thereof, we ſhall never go out with honour, or fit 
with honour here ; that man 1s the grievance of 
grievances: let us ſet down the cauſes of all our 
diſaſters, and all will reflect upon him. As for go- 
ing to the Lords, that is not via Regia; our Liber- 
ties are now impeached, we are concerned ; it 1s 
not via Regia, the Lords are not participant with 
our Liberties, 


Mr. Selden adviſed, That a Declaration be drawn 
under four Heads. 1. To expreſs the Houſe's 
dutiful carriage towards his Majeſty, 2. To tender 
their Liberties that are violated. 3. To preſent 
what the purpoſe of the Houſe was to have dealt in, 
4. That that great perſon, viz. the Dube, fearing 
himſelf to be queſtioned, did interpoſe and cauſe 
this diſtraction. All this time (ſaid he) we have 
caſt a mantle on what was done laſt Parliament 
but now being driven again to look on that man, 
let us proceed with that which was then well begun, 
and let the charge be renewed that was laſt Parlia- 
ment againſt him, to which he made an anſwer, 
but the particulars were ſufficient, that we might 
demand judgment on that anſwer only. 


In concluſion, the Houſe agreed upon ſeveral 
Heads for a Remonſtrance, 
after he had leave to go forth, went privately to 
the King) brought this Meſſage, 

That his Majeſty commands for the preſent they 
adjourn the Houle till to-morrow morning, and 
that all Committees ceaſe in the mean time. And 
the Houſe was accordingly adjourned. 


At the ſame time the King ſent for the Lord- 
Keeper to attend him preſently ; the Houſe of Lords 
was adjourned ad libitum. The Lord-Keeper being 
returned, and the Houſe reſumed, his Lordſhip 
ſignified his Majeſty's deſire, that the Houſe and all 
Committees be adjourned till to-morrow morning. 


Friday, 6th of June, Mr. Speaker brings another 
Meſſage from the King. 


N my ſervice to this Houſe I have had many un- 
deſerved favours from you, which I ſhall ever 
with all humbleneſs acknowledge, but none can be 
greater than that teſtimony of your confidence 
yeſterday ſhewed unto me, whereby I hope I have 
done nothing, or made any repreſentation to his 


Majeſty, but what is for the honour and ſervice of 


chis Houſe; and I will have my tongue cleave to 
my mouth, before I will ſpeak to the diſadvantage 
of any Member thereof: I have now a Meſlage to 
deliver unto you; | 
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But the Speaker (who 


4 Car. I. 

Whereas his Majeſty underſtanding, that yon 
did conceive his laſt. Meſſage to reſtrain you in your 
juſt Privileges, theſe are to declare his intentions 
That he had no meaning of barring you from What 
hath been your Right, but only to avoid all ſcan. 
dals on his Council and Actions paſt, and that his 
Miniſters might not be, nor himſelf, under their 
names, taxed for their Counſel unto his Majeſty, 
and that no ſuch particulars ſhould be taken jn 
hand, as would ask a longer time of conſideration 
than what he hath already prefixed, and till re. 
ſolves to hold ; that ſo, for this time, Chriſtendom 
might take notice of a ſweet parting between him 
and his people: Which if it fall our, his Majeſty 
will not be long from another meeting, when ſuch 
grievances (if there be any) at their leiſure and con- 
venience may be conſidered. 


Mr. Speaker proceeded : © 

I will obſerve ſomewhat out of this Meſſage; ye 
may obſerve a great inclination in his Majeſty to 
meet in this Houſe, I was bold yeſterday to take 
notice of that liberty ye gave me to go to his Ma- 
jeſty ; I know there are none here but did imagine 
whither I went, and but that I knew ye were deſi- 
rous and content that I ſhould leave you, I would 
not have deſired it: give me leave to ſay, This 
Meſſage bars you not of your Right in matter, 
nay, not in manner; but it reacheth to his Counſels 
paſt, and for giving him counſel in thoſe things 
which he commanded. 


The Houſe of Lords likewiſe received this Meſſage by 
the Lord-Keeper, 


Y Lords, his Majeſty takes notice, to your 
great advantage, of the proceedings of this 
Houle upon the hearing of his Majeſty's Meſſage 
yeſterday; he accounts it a fair reſpect, that ye 
would neither agree on any Committee, or ſend any 
Meſſage to his Majeſty, though it were in your 
own hearts, but yicld your ſelves to his Majeſty's 
Meſſage, and defer your own reſolutions till you 
meet again at the time appointed by his Majeſty, 
Yet his Majeſty takes it in extreme good part to 
hear what was in your heart, and elpecially that 
you were ſo ſenſible of the inconvenience that might 
enſue upon the breach of this Parliament : which if 
it had happen'd, or ſhall hereafter happen, his Ma- 
Jeſty aſſures himſelf, chat-he ſhall ſtand clear before 
God and men of the occaſion. 

But his Majeſty faith, Ye had juſt cauſe to be 
ſenſible of the danger, conſidering how the ſtate of 
Chriſtendom now ſtands in reſpect of the multitude 
and ſtrength of our enemies, and weakneſs on our 
part. All which his Majeſty knows very exactly, 
and, in reſpect thereof, called this Parliament; the 
particulars his Majeſty holds it needleſs to recite, 
eſpecially to your Lordſhips, ſince they are appa- 
rent to all men : neither will it be needful to re- 
iterate them to his Majeſty, whoſe cares are molt 
attentive upon them, and the beſt remedy that can 
be thought on therein, is, if his Subjects do their 
parts. Therefore his Majeſty gives you hearty 
thanks, and bid me tell you, that nothing hath 
been more acceptable to him all the time of this 
Parliament, than this dutiful and diſcreet carriage of 
your Lordſhips, which he profeſſeth hath been a 
chief motive to his Majeſty, to ſuſpend thoſe inten- 
tions that were not far-from a reſolution, 
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ir Robert Philips aſſumed the debate, upon the 
* Laer d. the Speaker, and ſaid; I riſe 
ao with a diſpoſition, ſomewhat in more hope of 
comfort than yeſterday ; yet, in regard of the un- 
certainty of Counſels, I ſhall not change much. In 
the firſt place, I muſt be bold without flattering, a 
ching not incident to me, tO tell you (Mr. Speaker) 
ou have not only at all times diſcharged the duty 
of a good Speaker, 2 * a good man; for which 
nder you many thanks. : 

; _— "eſpect touching his Majeſty's anſwer to 
our petition 3 firſt, if that anſwer fall out to be 
ſhort, I free his Majeſty, and I believe his reſolu- 
tion was to give that which we all expected : but 
in that, as in others, we have ſuffered, by reaſon 
of interpoſed perſons between his Majeſty and vs. 
But this day 1s by intervenient accidents diverted 
from that, but ſo, as in time we go to his Majelty : 
cherefore let us remove thole jealouſtes in his Maje- 
ſty of our proceedings, that by fome men over- 
orown, have been miſrepreſented. We have pro- 
ceeded with temper in confidence of his Majeſty's 
goodneſs to us, and our fidelity to him 3 and if any 
have conſteu d, that what we have done, hath buen 
out of fear, let him know, we came hither Free- 
men, and will ever refolve to endure the worſt ; 
and they are poor men, that make ſuch interpre- 
cations of Parliaments. In this way and method 
we proceeded, and if any thing fall out unhappily, 
it is not King Charles that adviſed himſelt, but 
King Charles miſadviſed by others, and miſled by 
miſ-ordered Counſel; it becomes us to conſider 
what we were doing, and now to adviſe what is 
fit to be done. We were taking conſideration of 
the State of the Kingdom, and to preſent to his 
Majeſty the danger he and we are in, if ſince any 
man hath been named in particular (though I love 


to ſpeak of my betters with humility) let him thank 


himſelf and his Counſels, but thoſe neceſſary jealou- 
ſies give us occaſion to name him; I aſſure my ſelf 
we ſhall proceed with temper, and give his Majeſty 
ſatisfaction, if we proceed in that way. His Maje- 
ſty's Meſſage is now explanatory in point of our 
Liberties, that he intends not to bar us of our 
Rights, and that he would not have any aſperſion 
caſt on the Counſels paſt ; let us preſent to his Ma- 
jeſty ſhortly and faithfully, and declare our inten- 
tions, that we intend not to lay any aſperſions upon 
him, but out of a neceſſity. to prevent the immi- 
nent dangers we are ſurrounded with, and to pre- 
ſent to him the affairs at home and abroad, and 
to deſire his Majeſty, that no interpoſition or 
mil-information of men in fault may prevail, but 
to expect the iſſue that ſhall be full of duty and 
loyalty. | 0.4 ed din hor 


The Commons ſent a meſſage to the Lords, that 
they would join in an humble requeſt to the King, 


chat a clear and ſatisfactory anſwer be given by his 
Majeſty in full Parliament to the Petition of Right; 
whereunto the Lords did agree. | 


June the ſev-nth, the King came to the Lords 
Houſe, and the Houſe of Commons were ſent for. 


And the Lord Keeper preſented the humble petition 
of both Houſes, and ſaid, 


M AY it pleaſe your moſt excellent Majeſty, ihe 
Lords Spiritual and Temporal, and Commons in 


Parliament «ſſombled, taking into conſideration that 
the good intelligence between your Majeſly and your 
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people doth much depend upon your Majeſty's anſeer 
unto their Petition of Right formerly preſented x with 
unanimous conſent do now become moſt humble Suitors 
unto your Majeſty, that you would be graciouſly pleaſed 
to give a clear and ſatisfafory anſwer thereunto in full 
Parliament. 

Whereunto the King replied, 

The anſwer I have already given you, was made 
with ſo good deliberation, and approved by the 
judgments of ſo many wiſe men, that I could not 
have imagined but it ſhould have given you full 
ſatisfaction ; but to avoid all ambiguous interpre- 
tations, and to ſhew-you that there is no double- 
neſs in my meaning, I am willing to pleaſe you as 
well in words as in ſubſtance ; read your petition, 
and you ſhall have an anſwer that I am ſure will 
pleaſe you. 

The petition was read, and this anſwer was re- 
turned: Seit droit fait come il eſt deſire, tar le petition 

C. K 


This I am ſure (ſaid his Majeſty) is full, yet no 
more than I granted you in my firſt anſwer; for the 
meaning of that was to confirm all your Liberties, 
knowing, according to your own proteſtations, that 
you neitner mean nor can hurt my Prerogative. 
And I aſſure you, my maxim is, that the Peoples 
Liberties ſtrengthen the King's Prerogative, and the 
King's Prerogative is to defend the Peoples Li- 
berties. | | 

You ſee how ready I have ſhewed my ſelf to ſa- 
tisfy your demands, ſo that I have done my part; 
wherefore, if this Parliament have not a happy con- 
cluſion, the fin is yours, I am free from it. | 


Whereupon the Commons returned to their own 
Houſe with unſpeakable : joy, and reſolved ſo to 
proceed as to expreſs their thankfulneſs. ON 


The King*s meſſage to the lower Houſe, by Sir Humfrey 


May, 10th of June, 1628. 


IS Majeſty is well pleaſed that your Petition | 
of Right and his Anſwer, be not only recorded 


in both Houſes of Parliament, but alſo in all the 
Courts of Weſtminſter; and that his pleaſure is, it be 


put in print for his honour, and the content and ſa- 
tisfaction of his people, and that you proceed cheer- 
fully to ſettle buſineſſes for the good and reformation 


of the Commonwealth. 


June 26. The Speaker being ſent for to the King 
at Whiteball, came not into the Houſe till about 


nine a- clock. And after prayers, the Remonſtrance 
concerning tunnage and poundage being ingroſſed, 


was a reading in the Houſe; and while it was a read- 
ns, the King ſent for the Speaker,” and the whole 
ouſe, and the King made a Speech as followeth : 


end this Seſſion ; before I give my aſſent to the 

Ils. I will tell you the cauſe, though I muſt ayvow, 
that I owe the account of my actions to God alone. 
It is known to every one, that a while ago the 
Houſe of Commons gave me a Remonſtrance, how 
acceptable, every man may judge ; and for the merit 
of it, I will not call that in queſtion, for I am ſure 
no wiſe man can juſtify it. 

Now fince I am truly informed, that a ſecond 
Remonſtrance is preparing for me to take away 
the profit of my tunnage and poundage, one of 
the chief maintenances of my Crown, by alledging, 


T T may ſeem ſtrange, that I came ſo ſuddenly to 
1 
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I have given away my Right thereto by my anſwer 
to your petition : 

his 1s ſo prejudicial unto me, that I am forced 
to end this Seſſion ſome few hours before I meant, 
being not willing to receive any more Remon- 
ſtrances, to which I muſt give a harſh anſwer. And 
ſince I ſee, that even the Houſe of Commons be- 
gins already to make falſe conſtructions of what I 
granted in your petition, leſt it be worſe interpreted 
in the Country, I will now make a Declaration con- 
cerning the true intent thereof, | 

The profeſſion of both Houſes in the time of 
hammering this petition, was no way to trench 
upon my Prerogative, ſaying, they had neither in- 
tention or power to hurt it. Therefore it muſt 
needs be conceived, that I have granted no new, 
but only confirmed the antient Liberties of my Sub- 
jects, Yer to ſhew the clearneſs of my intentions, 
that I neither repent, nor mean to recede from any 
thing I have promiſed you, I do here declare my 
ſelf, That thoſe things which have been done, 
whereby many have had ſome cauſe to ſuſpect the 
Liberties of the Subjects to be trenched upon, which 
indeed was the firſt and true ground of the petition, 
| ſhall not hereafter be drawn into example for your 
prejudice; and from time to time, in the word of a 
King, ye ſhall not have the like cauſe to complain. 
But as for tunnage and poundage, it is a thing I 
cannot want, and was never intended by you to ask, 
nor meant by me, I am ſure, to grant. 

To conclude, I command you all that are here 
to take notice of what I have ſpoken at this time, 
to be the true intent and meaning of what I granted 
you in your petition ; but eſpecially you, my Lords 
the Judges, for to you only, under me, belongs 
the interpretation of Laws : for none of the Houſes 
of Parliament, either joint or ſeparate, (what new 
Doctrine ſoever may be raiſed) have any power either 
to make or declare a Law without my conſent. 


Then the Lord-Keeper ſaid, It is his Majeſty's 
leaſure that this Seſſion now end, and that the Par- 
iament be prorogued till the 20th of Oclober next. 


In the following Seſſions, viz. Wedneſday, | 


January 21ſt, it was ordered that Mr. Selden and 
others ſhould ſee if the Petition of Right and his Ma- 
jeſty's anſwer thereunto were inrolled in the Parlia- 
ment Rolls, and the Courts at Weſtminſter, as his 
Majeſty ſent them word the laſt Seſſion they ſhould 
be; and alſo in what manner they were entered, 
which was done accordingly : and Mr. Selden made 
report to the houſe, that his Majeſty's Speech made 
the laſt day of the Seſſion in the upper Houſe, is 
alſo entered by his Majeſty's command. 

_ Hereupon Mr. Pym moved that the debate hereof 
ſhould. be deferred till Tueſday next, by reaſon of 
the fewneſs of the Houſe. WS | 


Sir Jobn Elliot } This which is now mentioned,con- 


| Eeraa the honour of the Houſe and the Liberty of the 
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Debates in Parliament. 
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Kingdom; it is true, it deſerves to be deferred till 
there be a full Houſe, but it is good to prepare 
things. I find it is a great point; I deſire a ſelec 
Committee may enter into conſideration thereof, 
and alſo how other Liberties of the Kingdom be in- 
vaded. I find in the country be Petition of Rigle 
printed indeed, but with an anſwer that never gave 
any ſatisfaction: I deſire a Committee may conſider 
thereof, and preſent it to the Houſe, and that the 
Printer be ſent for, to give ſatisfaction to the Houſe, 
by what warrant it was printed. Which was or. 
dered. 


Mr. Selden.] For this Petition of Right, it is 
known how lately it hath been violated ſince our 
laſt meeting. The Liberties for life, perſon, and 
freehold, how they have been invaded ; and have 
not ſome been committed, contrary to that? Now 
we knowing theſe invaſions, muſt take notice of it, 
For Liberties, for State, we know of an order made 
in the Exchequer, that a Sheriff was commanded 
not to execute a replevin, and mens goods are 
taken and muſt not be reſtored ; whereas no man 
ought to loſe life, or limb, but by Law. Hath not 
one lately loſt his ears (meaning Savage) that wag 
cenſured in the Star-Chamber by an arbitrary ſen- 
tence and judgment? Next, they will take away our 
arms, and then our lives. Let all ſee we are fen- 
ſible of theſe cuſtoms creeping upon us: let us make 
a juſt preſentation hereof to his Majeſty, 


Norton the King's Printer was brought to the 
Bar, and asked by what warrant the additions to 
the petition were printed ? He anſwered, that there 
was a warrant (as he thought) from the King him- 
ſelf. And being asked whether there were not ſome 
copies printed without additions, he anſwered, there 
were ſome, but they were ſuppreſſed by warrant, 


Sir John Elliot defired ſome clearer ſatisfaction 
might be made, and that he might anſwer dire&ly 
by what warrant. Whereupon he was called in 
again: who ſaid, he did not remember the parti- 
cular, but ſure he was there was a warrant. 


Mr. Selden reported from the Committee concern- 
ing the printing of the Petition of Right, that there 
were printed 1500 without any addition at all, 
which were publiſhed in the time of the laſt Parlia- 
ment: but ſince the Parliament, other copies have 
been printed, and theſe ſuppreſt and made waſte 
paper; which the Printer did, as he ſaid, by com- 
mand from Mr. Attorney, which he received from 
his Majeſty. And the Printer further faid, that the 


Allorney was with the Lord Privy-Seal at Jhitehall, 


and there delivered unto the Printer ſundry papers, 
with divers hands to them, and on the backſide 
was endorſed thus, We will and command you, that 
theſe copies be printed. 

Which put an end to this grand affair. 
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XVII. Proceedings againſt William Stroud Eſq; Malter 
Long Eſq; John Selden Eiq; and others, on an Habeas 
Corpus, in Banco Regis. 1629. 5 Car. I. 


v2 N February 23d, the Houſe of Commons 
AYE being upon the debate of the bufinels of 

] Þ the cuſtomers, who had ſeiz*d goods be- 
S longing to Mr. Rells, a Member of the 
Houſe ; diſſolv'd themſelves into a grand 
Committee, and at laſt reſolv'd, 

That Mr. Rolls, a Member of the Houſe ought to 
have privilege of perſon and goods; but the com- 
mand of the King ts fo great, that they leave it to 
the Houſe. 5 

After which, the King's meſſage in juſtification of 
the farmers and officers of the cuſtoms was taken 
into conſideration ; which occaſioned warm debates, 
and the Speaker being mov'd to put the queſtion 
then propos'd, refus'd to do it, and ſaid, That he 
was otherwiſe commanded by the King. 

Then, ſaid Mr. Selden, Dare not you, Mr. Speaker, 
put the Queſt ion when we — you? If you will 
not put it, we muſt ſit ſtill, thus we ſhall never be 
able to do any thing. They that come afler you, may 
ſay, They have the King*s command not to do it. We 
fit here by the command of the King under the Great 
Seal, and you are, by his Majeſty, ſilting in this Royal 
Chair, before both Houſes, appointed for our Speaker z 
and now you refuſe to perform your Office. 

Hereupon the Houle, (in ſome heat) adjourned 
till Y/edneſday next. 

On Wedne/day the 25th of February, both Houſes, 
by his Majeſty's command, were adjourned until 
Monday morning the 24 of March. © 

Monday the 24 of March, the Commons met, 
and urged the Speaker to put the Queſtion ; who 
ſaid, I have a command from the King to adjourn till 
March the 1oth ; and put no» Queſtion. And en- 
deavouring to go out of the Chair, was notwith- 
ſtanding held by ſome Members (the Houſe fore- 
ſeeing a diſſolution) till a proteſtation was publiſhed 
in the Houſe ; 1. Againſt Popery and Arminianiſm. 
2. Againſt tunnage and poundage not granted by 
Parliament. 3. It any Merchant yield or pay tun- 
nage and poundage, not granted by Parliament, he 
thould be reputed a betrayer of the Liberties of 
England. 

Hereupon the King ſent for the Serjeant of the 
Houſe ; but he was derained, the door being lock'd: 
Then he fent the Gentleman-Ufher of the Lords 
Houſe, with a meſſage; and he was refuſed ad- 
mittance, till rhe {aid Votes were read. And then 
in much confuſion the Houſe was adjourned to the 
10th of March, Nevertheleſs his Maj-ſty, by Pro- 
clamation, dated the 2d of March, declares the Par- 
liament to b- diſſolved. 

(Though the Proclamation was not publiſhed till 


the tenth) and the day following, (the 34) War- 
vol Vit day tollowmg, (the 34) War 


rants were directed from the Council to Denzi/ 
Holles Eſq; Sir Miles Hobart, Sir John Elligt, Sir 
Peter Hayman, Jobn Selden, William Coritan, Waller 
Long, William Stroud, Benjamin Valentine, Eſqs; 
commanding their perſonal appearance on the mor- 
row. At which time, Mr. Holles, Sir Tabu Elliot, 
Mr. Coriton, Mr. Valentine appearing, and refuſing 
to anſwer out of Parliament, what was faid and 
done in Parliament, were committed cloſe priſoners 
to the Tower ; and Warrants were given, (the Par- 
lament being ſtill in being) for the ſealing up of 
the Studies of Mr. Holles, Mr. Selden, and Sir John 
Elliot. But Mr. Long, and Mr. Stroud not then, nor 
for ſome time after appearing,a Proclamation iſſued 


forth for the apprehending of them. 


The King purpoſing to proceed againſt the Mem- 
bers of the Houſe of Commons, who were com- 
mitted to priſon by him in the Sar-Cbamber, 
cauſed certain queſtions to be propoſed to the 
Judges upon the 25th of April. 

Whereupon all the Judges met at Serjearts-Inn 
by command from his Majeity, where Mr. Attorney 
propoſed certain queſtions concerning the offences of 
ſome of the Parliament-men committed to the 
Tower, and other Priſons: At which time, one 
queſtion was propoſed and reſolved, viz. That the 
Statute of 4 H. VIII. intitled, An Act concerning 
Richard Strode, was a particular AA of Parliament, 
and extended only to Richard Strode, and to th-ſe per- 


ſons that had joined with him to prefer a Bill to the 


Houſe of Commons concerning Tinners : And althougb 
the Aft be private, and extendcth to them alone, yet 
it was no more than all other Parliament-men, by pri- 
vilege of Houſe, ought to have, viz. Freedom of Speech 
concerning thoſe matters debated in Parliament by a 
Parliamentary courſe, | 

The reſt of the queſtions Mr. Attorney was wiſh- 
ed to ſet down in writing againſt another day. 

Upon Monday following, all the Judges met 
again, and then Mr, Ailorney propoſed theſe que- 
ſtions. | 

1. Whether if any Subject hath received probable in- 


formation of any Treaſon or treacherous attempt or in- 


tention againſt the King or Slate, that Subject ought 
not to make known to the King, or his Majeſty*s Com- 
miſſioners, ben thereunto he ſhall be required, what 
information he hath received, and the grounds thereof; 
to the end, the King being truly informed, may prevent 
the danger? And if the ſaid Subj: in ſuch caſe ſhall 
reſuſe to be examined, or to anſwer the queſtions which 


ſhall be demanded of him for further inquiry and diſ- 


covery of the truth, whether it be not a high con- 
tempt in bim, puniſhable in the Star Chamber, as an 


offence 
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off ce againſt the general Juſtice and Government of 
the Kingdom? 

97. The reſolution and anſwer of all the Juſtices, 

That it is an offence puniſhable as aforeſaid, fo 
chat this do not concern himſelf, but another, nor 
draw him to danger of Treaton or Contempt by 
his anſwer. | 
2. Whether it be à good aifwer or excuſe, being 
thus jnterrogated, and refuſing to anſwer, to ſay, 
That he was a Parliament-man when he received 
this information, and that he ſpake thereof in the 
Parliament-houſe; and therefore the Parliament 
being now ended, he refuſed to anſwer to any ſuch 
queſtions but in the Parliament-houſe, and not in 
any other place? | 

$2. To this the Judges, by advice privately to 
Mr. Attorney, gave this anſwer, That this excuſe 
being in nature of a Plea, and an errour in judg- 
ment, was not puniſhable, until he were over-ruled 


in an orderly manner to make another anſwer ; 


and whether the party were brought in Ore tenus, 
or by information, for this Plea he was not to be 
puniſhed. 

3. Whether a Parliament-man, committing an of- 
fence againſt the King or Council not in a Parliament 
way, might, after the Parliament ended, be punilſh'd 
or not? 

Sol. All the Judges, uu voce, anſwered, he 
might, if he be not puniſhed for it in Parliament ; 
for the Parliament ſhall not give privilege to any 
contra morem Parliamentarium, to exceed the bounds 


and limits of his place and duty. And all agreed 
That regularly he cannot be compelled out of "By 
liament to anſwer things done in Parliament "4 
2 courſe; but it is otherwiſe Fi 
things are done exorbitantly, for thoſe ar 
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4. Whether if one Parliament-man alone ſhall re 
ſolve, or two or three ſhall covertly conſpire 10 rail 
falſe flanders and rumours againſt the Lords 9 f ye 
Council and Fudges, not with intent to queſtion Fang 
in a legal courſe, or in a Parliamentary way, but | 
blaſt them, and to bring them to hatred of the ut 
and the Government in contempt, be puniſhable in the 
Star-chamber after the Parliament is ended ? 

Sol. The Judges reſolve, That the ſame waz 
puniſhable out of Parliament, as an offence exorbi. 
rant committed in Parliament, beyond the office 
and beſides the duty of a Parliament-man, ; 


There was another queſtion put by Mr. Ag. 
ney, VIZ. | 
Whether if a man in Parliament, by way of digre(. 
ſion, and not upon any occaſion ariſing Concerning the 
ſame in Parliament, /hall ſay, The Lords of the Coun. 
cil and the Judges had agreed to trample upon the Li. 
berty of the Subjeft, and the Privileges of Parliament 
he were puniſhable or not ? : 
The Judges deſired to be ſpared to make any 
anſwer thereunto, becauſe it concerned them: 
ſelves in particular “. | 


The 


* Nal/on in his Collections, Vol. II. Page 374. ſays, There were ſeveral queſtions propos'd to the three Chief Jud 
ters in Parliament, to which they gave theſe anſwers; which being ſomething different from what is above, 5 2 


ære I. Whether a Parliament- man, offending the King criminally or contemptuouſy in the Parliament: houſe (and not then puniſh. - 


ed) may not be puniſhed out of Parliament ? 


Anſwer. We conceive, That if a Parliament-man, exceeding the privilege of Parliament, do criminally or cont ffend 
the King in the Parliament-houſe (and not there puniſhed) may e out of Parliament. 4 ntemptuoully o 

uzre II. Whether the King, as he hath the power of calling and diſſolving a Parliament, have not alſo an abſolute power to ca 

7 


it to be adjourned at his pleaſure ? 


Anſwer. We conceive, That the King hath the power of commanding of adjournments of Parliaments, as well as of calli 
proroguing and diſſolving of Parliaments: But for the manner thereof, or the more particular anſwer to this, and the next ſub 4 


quent queſtion, we refer ourſelves to the precedents of both Houſes. 0 
Quzre III. Whether, if the King do command an adjournment to be made, he hath nat alſo power to command all further proceed- 


ings in Parliament to ceaſe at that time? 


Quxre IV. Whether it be not a high contempt in a Member of the Houſe, contrary to the King's expreſs commandment, contemptu- 


ouſly to oppoſe the adjournment ? 


Anſwer. The King's expreſs commandment being ſignified for an adjournment, if any after that ſhall tumultuouſly oppoſe it 


turther, or otherwiſe than the privilege of the Hou 


e will warrant; this we conceive to be a great Contempt. 


Quære V. Whether, if a few Parliament-men do conſpire together, to ſtir up ill affections in the People, againſt the King, 
Government, and to leave the Parliament with ſuch a looſe, and by words or 4 put it in 9 — — 2 


Parliament, it be an offence e wee out of Parliament ? 


Anſwer. We conceive this oftence ro be puniſhable out of Parliament. | 
ere VI. Whether, if ſome Parliament-men ſhall conſpire together to publiſh papers containing falſe and ſcandalous rumours agairl 
the Lords of the Privy- Council, or any one or more of them, not to the end to queſtion them in a legal or Parliamentary way, but it 
bring them into hatred of the People, and the Government into Contempt, and to make diſcord between the Lords and Commons; is mu 


this an offence puniſhable out of Parliament ? 


Anſwer. We conceive this alſo to be an offence puniſhable our of Parliament. | | 
Quzre VII. If two or three or more of the Parliament ſhall conſpire to defame the King's Government, and to deter his Subjects from 


obeying or aſſiling the King; of what nature this offence is! 


Anſwer. The nature and quality of this offence will be greater or leſſer, as the circumſtances ſhal! fall out, upon the truth of the 


fact. 


Quxære VIII. Can am privilege of the Houſe warrant a tumultuous Proceeding ? 


Anſwer. We humbly conceive, that an earneſt, though a diforderly and confuſed proceeding in ſuch a multitude, may be called 


tumultuous, and yet the privilege of the Houſe may warrant it. 


We in all humbleneſs are willing ro ſatisfy your Majeſty's Command, but until the particulars of the fact do appear, we can gift 


no directer anſwers than before. 


And particularly as to the ſecond Quzre about the King's Power of adjourning as well as calling and diſſolving of Parliaments 


theſe following Parliamentary precedents were given in. 


Mercur. 4 Aprilis, 1 Fac. Seſſ. 1. Mr. Speaker pronounceth his Majeſty's Pleaſure of adjourning the Houſe till the 11th of Avril, 


(and it was fo done.) 


Fovis 18 Dee. 1606. The Lords by their Meſſengers ſignified the King's Pleaſure, that the Seſſion ſhould be adjourned till the 


10th of February following. 


Upon this meſſage Mr. Speaker adjourned the Houſe according to his Majeſty's faid Pleaſure. 
Martis 31 Martii 1607. The Speaker delivered the King's Pleaſure, that the Houſe ſhould be adjour1+4 till Monday the 20th of 


April following. 


Mercurii 20 Maii 1607. Mr. Speaker ſignified the King's Pleaſure about nine a-clock to adjourn the Houſe till the 2700 of the 


ſame month. 


And 27th of May, he being ge for adjourning without the privity of the Houſe, he excuſeth it, and faith, as the Houſe 
5 e King had a ſuperior power, and by his command he did it. ö 


nad power to adjourn themſelves, ſo 
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1629. 
The next day Mr. Attorney put the Judges another 
os is demanded of a Parliament-man, being called 
Ore tenus before the Court of Star-chamber, being 
charged, that he did not ſubmit himſelf to exami- 
nation for ſuch things as did concern the King and 
the Government of the State, and were affirmed to 
be done by a third perſon, and not by himſelf; if he 
confeſſes his hand to that refuſal, and make his excuſc, 
and plead becauſe he had privilege of Parliament; 

WWhuther the Court will not over-rule this Plea as 
>rroneous, and that he ought to make a further anſwer * 

An. It is the juſteſt way for the King and the Party 
not to proceed Ore ſenus, becauſe it being a point 
in Law, it is fit to hear Counſel before it be over- 
ruled; and upon an Ore tenus, by the Rules of Star- 
chamber, Counſel ought not to be admitted; and 
that it would not be for the honour of the King, nor 
the ſafety of the Subject, to proceed in that manner. 

[But the King dropp'd the Proceedings againſt 

them in the Star-Chamver. ] 

Paſch. 5 Car. upon a Habeas Corpus of this Court 
to bring the body of William Stroud Elq; with the 
cauſe of his impriſonment, to the Marſhal of the 
Kirg's Bb; it was returned in this manner: 

That Mr. William Stroud was committed under my 
cuſtody by virtue of a certain Warrant under the bands 
of tec if the Lords of the Privy-Counctl cf the Ring, 
The tenour of which Warrant followeth in thele 
words: 7 


You are to take knowledge, That it is his Majeſty's 
pleaſure and commandment, that you take into your 
cuſtody the body of William Stroud Ei; and keep 
him cloſe priſoner till you ſhall receive other order, either 
from his Maj t), or this Board: for ſo doing, this 
ſhall be your Warrant. Dated this 2d of April, 1629. 
And the direction of the Warrant was, To the 
Marſhal of the King's Bench, or his Deputy. 

He is alſo detained in priſon by virtue of a War- 
rant under his Majeſty's hand; the tenor of which 
Warrant followeth in theſe words: 


CR, 


Whereas you have in your cuſtody the bedy of William 
Stroud % by Warrant of our Lords of our Privy- 
Council, by our ſpecial command, you are do take no- 
tice, that this Commitment was for notable Contempts 
by him committed againſt our Self and our Govern- 
ment, and for ſtirring up Sedition againſt us; for which 
you are to detain him in your cuſtody, and to keep him 
cloſe priſoner, until our pleaſure be further known con- 
cerning his deliverance. 

Given at Greenwich, the 7th of May, 1629. in 
the fifth year of our Reign. 

The direction being, To the Marſhal of our Bench 
for the time being, & he ſunt cauſe captionis & 
detentionts prædicti Gulielmi Stroud. 


And upon another Habeas Corpus to the Marſhal 
of the Houſhold, to have the body of Walter Long 
Eſq; in Court, it was returned according as the re- 
turn of Mr. Stroud was. 

Mr. Ast of the Inner-Temple, of Counſel for 
Mr. Stroud; and Mr, Maſon of Lincolu's- Inu, of 

Vo L. VII. k 


on an Habeas Corpus. 219 


Counſel for Mr. Loxg, argued againſt the inſuffi- 
ciency of the Return. 

Mr. A. That the Return was inſufficient. The 
Return conſiſts upon two Warrants, bearing ſeveral 
dates, which are the cauſes of the taking and detain- 
ing of the pritoner. For the firſt Warrant, which is 
of the Lords of the Council, that is inſufficient ; be- 
cauſe no cauſe is ſhewn of his commitment, which is 
expreſly againſt the reſolution of the Parliament, and 
their Petition of Right, in the time of this King, 
which now is, to which he had likewiſe given his 
aſſent ; ſo his taking by virtue of the ſaid Warrant is 
wrongful. And for the ſecond Warrant, it is inſuffi- 
cient alſo, and that notwithſtanding it be the King's 
own; for the King himſelf cannot impriſon any man, 
as our Books are, to wit, 16 H. VI. F. Monſtrance de 
faits. 1 H. VII. 4. Huſſey reports it to be the opi- 
nion of Markbam, in the time of Edw. IV. and 
Forteſcue in his Book, de laudibus Legum Anglie, 
cap. 18. And the reaſon given, is, bccauſe no 
action of falſe impriſonment lies againſt the King, 
it the impriſonment be wrongful; and the King 
cannot be a wrong doer, The Statute of Magna 
Cherta is, That no Freeman be impriſoned, but by 
the Law of the Land. And it appears by theſe 
Books, that it is againſt the Law of the Land that 
the King ſhould impriſon any one. 

2. Admit that this be only a ſignification and 
notification given by the King himſelf, of the com- 
mitment of the priſoner ; yet it ſeems that that ſig- 
nification is of no force, 1. Becauſe the words are 
general and uncertain, for notable contemptio— 
There are in the Law many contempts of ſeveral 
natures ; there are contempts againſt the Common 
Law, againſt the Statute Law; contempts in 
words, geſtures, or actions. And it appears not 
to the Court of what nature theſe contempts were. 
Neotable——Every contempt which is made to 
the King is notable. Againſt our Government—— 
Contempt which is committed in a Court of Record 
or Chancery, is a contempt againſt the Govern- 
ment of the King, to wit, becauſe they diſobey the 
King when he commands them by hisWrits, Cote 8. 
60. a. Beecher's Cale. The laſt words of the Re- 
turn are, For flirring up of ſedition againſt us 
which words likewiſe are indefinite and general. 
I find not the word Sedition in our Books, but 
taken adjectively, as ſeditious Books, ſeditious News, 
Sc. In the Statute of the 1 and 24 Phil. and Mary, 
cap. 3. the words are, If any perſon ſhall be convitt- 
ed, &c. for ſpeaking, &c. any falſe, ſeditious, or flan- 
derous news, faying of tales of the Queen, &c. he 
ſhall laſe his Ears, or pay 100]. There the penalty 
impoſed upon ſuch ſedition is but a fine, Coke 4. 
Lord Cromwel's Caſe, p. 13. where ſedition is de- 
fined to be ſeorſum itio, when a man takes a courſe 
of his own. And there it is ſaid, that the words, — 
maintain ſeaition againſt the Queen's proceedings — 
ſhall be expounded according to the coherence of 
all the words, and the intent of the parties. So 
that it is plain, that there is a ſedition that is 
only fincable, and which is no cauſe of impri- 
ſonment without Bail: And what the ſedition is 
that is here intended, cannot be gathered out of 
the words, they are ſo general. againſt Us — 
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Veneris 30 Martii 1610. His Majeſty's Pleaſure to adjourn from Tueſday till Monday ſe vennight. 
11 July. The King by Commiſſion adjourneth the Lords Houſe. Meſſengers ſent to the Commons. They ſend by Meſſengers 


of their own to the Lords, that they uſe ro adjourn themſelves. 


The Commiſſion is ſent down, Mr. Speaker adjourneth the Houſe till the firſt of Auguft. 
26 Febr. 4 Car. Mr. Speaker ſignifieth his Majeſty's Pleaſure, that the Houſe be preſently adjourned till Monday next, and in the 


mean time all Committees and other proceedings to ceaſe. 


And thereupon Mr. Speaker in the name of the Houſe adjourned the ſame accordingly. 
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thoſe words are redundant, for every ſedition is 


againſt the King. 
Upon the generality and incertainty of all the 


words in the Return, he put theſe Caſes: 18 E. III. 


A man was indicted, quia furatus eſt equum, and 
doth not ſay felonice, and therefore ill. 29 . 45. 
A man was indicted that he was communis latro, 
and the indictment held vicious, becauſe too gene- 
ral. So here the offences are returned generally. 
But there ought to be ſomething individual, Coke 5. 
57. Specot's Caſe, quia ſchiſmaticus inveteratits, is 
no good cauſe for the Biſhop to refuſe a Clerk, 
for it is too general, and there are ſchiſms of divers 
kinds. 38 E. III. 2. Becauſe the Clerk is crtminoſus, 
it is no good cauſe for the Biſhop to refuſe him. 
8 and 9 #liz. Dy. 254. The Biſhop of N. refuſeth 
one, becauſe he was a haunter of taverns, &c. for 
which, and divers other crimes, he was unfit ; held 
that the laſt words are too general and incertain. 
40 E. III. 6. In the tender of a marriage, and re- 


fuſal of the heir, he ought to alledge a certain cauſe 


of refuſal, whereupon iſſue may be taken. Coke 8. 
68. Trollop's Caſe, to ſay, That the plaintiff is ex- 
communicared for divers contumacies, ſhall not diſ- 
able him, without ſhewing ſome cauſe in ſpecial 
of the excommunication, upon which the Court 


may judge whether it were juſt or no: fo here. 
And he concluded with a Caſe that was reſolved, 


Hill. 33 Eliz. Peak and Paul the Defendants ſaid of 
the Plaintiff, Thou art a mutinous and ſeditious 
Man, and maintaineſt ſedition againſt the Queen; 
and the words adjudged not actionable. 

Mr. Maſon (afterwards Recorder of London) mo- 


ved alſo, That the Return was inſufficient. For 


the firſt Warrant, That he was committed by 
command of the King, ſignified by the Privy- 
Council, I will not argue that, becauſe it was 
claimed as an ancient Right pertaining to the Sub- 
ject, in the Petition of Right, wherero the King 
himſelf hath given his conſent. For the ſecond 
Warrant, the Return is, for ſtirring up Sedi- 
tion againſt Us and our Government. Sedition 1s not 
any determined offence within our Law; our Law 
gives definitions or deſcriptions of other offences, 
to wit, of Treaſon, Murder, Felony, &c. but 
there is no crime in our Law called Sedition. Ir is 
defined by a Civilian to be Seditio, or Seceſſio, cum 
pars Reipublice contra partem inſurgit ; ſo that Sedi- 
tion is nothing but diviſion, Bracton and Glanvile 
have the word Seditio generally. Before the Sta- 
tute of 25 E. III. cap. 2. it was not clear enough 


what thing was Treaſon, what not; by which Sta- 


tute it is declared what ſhall be called Treaſon, and 
that the Judges ſhall not declare any thing to be 
Treaſon, that is not contained within the ſaid Sta- 
tute, but ir ſhall be declared only by Parliament. 
And that Statute ſpeaks not of Sedition, nor the 
Statute of 1 H. IV. cap. 10. which makes ſome things 
Treaſon, which are not contained within the ſaid 
Statute of 25 E. III. The Statute of 1 E. VI. 
cap. 12. takes away all intervenient Statutes, which 
declared new Treaſons ; and the ſaid Act declares 
other things to be Treaſon, but mentions not Sedi- 
tion. Sedition is the quality of an offence, and is 
oftentimes taken adverbially, or adjectively. To 
raiſe tumults or treſpaſſes is Sedition, Trin. 2 1E. III. 
rot. 23. B. R. Garbari's Caſe; a man was indict- 


ed, becauſe in the high ſtreet he took J. S. there, 


being in hoſtile manner, and uſurped over him 
royal power, which is manifeſt Sedition; and there 
it was but an indictment of treſpaſs. Mich, 20 E. I. 


rot. 27. One that was Surveyor of the wood-work 
for the King, was indicted for ſtealing of timber, 
and detaining wages (ridding Carpenters wages) by 
one that was but a boy; and this is there termed 
Sedition, and yet it was but a petty felony. Mich. 
42 E. III. rot. 65. B. R. R. Pope was appealed by 
the wife of J. S. becauſe he feloniouſly and ſedi- 
tiouſly murdered J. S. and ſeditiouſiy was there 
put in, becauſe it was done privily. By which 
caſes it appears, that Sedition is not taken as a ſub- 
ſtantive, ſo that it may be applied to treaſon, treſ- 
paſs, or other offences. By the Statute of 2 H. IV. 
cap. 1g. there is a puniſhment inflicted for the raiſing 
of ſeditious doctrine, and yet no puniſhment could 
have been inflicted for it until the ſaid Statute; and 
yet it was ſeditious, as well before the ſaid Statute 
as after. And this appears alſo by the Statute of 
1/t and 2d of Philip and Mary, cap. 3. which hath 
been cited. The Statute 13 Eliz. cap. 2. recites, 
that divers ſeditious and evil-diſpoſed perſons, &c. 
obtained bulls of reconciliation from the Pope, 
which offence was made Treaſon by the ſaid Sta- 
tute, (for it was not before, and yet there was ſedi- 
tion) and by the ſaid Statute, the aiders and abet- 
tors are but in the caſe of Premunire. By the Sta- 
tute of 13 Eliz. cap. 1. for the avoiding of conten- 
tious and ſeditious titles to the Crown, it is enacted 
by the ſaid Statute, That he that ſhall declare the 
ſucceſſor of the King, ſhall forfeit the moiety of his 
goods, Sc. fo that the ſaid offence, although it be 
ſeditious, is not treaſon by the common Law, nor 
is it made treaſon by the Statute of 25 E. III. nor by 
the Statute of 13 Eliz. By the Statute of 23 Eliz. 
cap. 2. he that ſpeaks ſeditious or ſlanderous news 
of the Queen, ſhall loſe his ears, or pay 2007. and 
the ſecond offence is made felony. The Statute of 
35 Eliz, cap. 1. is againſt ſeditious ſectaries, which 
abſent themſelves from the Church ; they are to be 
puniſhed 10/7, by the month. Out of all which 
Statutes it may be collected, that the word Sedi- 
tion is taken variouſly, according to the ſubject in 
hand. And Coke 4. 13. Lord CromwePs Caſe, Se- 
ditious is referred to doctrine. There are offences 
more high in their nature than Sedition, which 
were not treaſon, unleſs ſo declared by Act of Par- 
liament, Every rebellious Act is Sedition, yet if 
ſuch Acts be not within the Statute of 25 E. III. 
they are not treaſon, 17 K. 2. cap. 8. Inſurrec- 
tion of villeins and others is made treaſon z which 
proves, that before this Act it was not treaſon, 
And this Act of 17 K. 2. is repealed by the Sta- 
tute of 1 H. IV. By the Statute of 3 and 4 E. VI. 
cap. 5. to aſſemble people to alter the Laws, is 
made treaſon, if they continue together an hour 
after Proclamation made. This aſſembly of peo- 
ple was Sedition at the common Law; and the 
very aſſembly, if they after diſſolve upon Procla- 
mation made, 1s not treaſon by the ſaid Statute. 
By the Statute of 14 Eliz. cap. 1. it is made fe- 
lony, maliciouſly and rebelliouſly to hold from the 
Queen any Caſtles, &c. but becauſe this relates 
not to the Statute of 25 E. III. it is not treaſon. 
2, It ſeems clearly, that this caſe is within the 
Petition of Right, in which Magna Charta, and 
the Statutes of 25 and 28 E. III. are recited, The 
grievance there was, that divers have been impri- 
ſoned without any cauſe ſhewed, to which they 
might make anſwer according to the Law. And 
upon this Return, nothing appears to be objected 
to which he might anſwer. It appears not what 
that Act, which is called Sedition, was. This 8 
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the very grief intended to be remedied by this Sta- 
tute: to this he cannot anſwer according to Law. 
[t appears not whether this were a ſeditious Act, 
treſpaſs, or flander, or what it was at all. The 
words are, — Sedition againſt the King — this 
helps not, for every offence is againſt the King, bs 
Zainſt his Crown and Dignity 3 that which di turbs 
the Commonwealth is againſt the King, ſeditious 
Doctrine is ſedition againſt the King, as is before 


| {aid. In 28 H. VI. videproftrat. fol. 19. the Lords 


and Commons deſite the King, that William de la 
Pool may be committed for divers Treaſons, and 
ſundry other heinous crimes; and the petition held 
not good, becauſe too general : whereupon they ex- 
hibit particular Articles againſt him. And there- 
fore upon the whole matter prayed, that Mr. Long 
might be diſcharged from his impriſonment. 


On another day, Berkley and Davenport, the 
King's Serjeants, argued for the King, that this Re- 
turn was ſufficient in Law to detain them in priſon. 
Berkley began, and ſaid, That the caſe is new, and 
of great weight and conſequence ; and yet, under 


favour, the Prerogative of the King, and the Li- 


berty of the Subject, are not mainly touched there- 
in; for the caſe is not ſo general as it hath been 
made, but particular upon this particular return. 
The Liberty of the Subject is a tender point, the 
right whereof is great, juſt, and inviolable. ThePre- 
rogative of the King is an high point, to which eve- 
ry Subject ought to ſubmit, I intend not to make 
any diſcourſe of the one or the other, I will only 
remember what the King hath determined upon them 
both, in his ſpeech which he made upon the Peti- 
tion of Right ; to wit, that the People's Liberties 
ſtrengthen the King's Prerogative,and that the King's 
Prerogative is to defend the People's Liberties. 
This may ſettle the hearts of the 12 concerning 
their Liberty. The way which J intend to treat in 
my Argument, is, to anſwer the objections and rea- 
ſons which have been made, and to give ſome reaſons, 
whereby this Return ſhall be ſufficient. 

The objections which have been made are redu- 
cible to four heads. : 

1. By what the Priſoner here ſhall be ſaid to be 
committed and detained, 

2. That this Commitment is againſt the Petition 
of Right. et 

3. That the Cauſe which is here returned, is ge- 
neral and incertain. 

4. That the offences mentioned in the Return are 
but finable; and therefore notwithſtanding them, the 
party is bailable. 

For the firſt, it hath been objefted, That the 
Commitment here was by the Lords of the Privy- 
Council, and the ſignification of this cauſe is by the 
King himſelf, But I ſay, that there is a further mat- 
ter in the Return ; for the Lords of the Council do 
it by the command of the King, and they only pur- 
ſue this command. I will not diſpute whether the 
Lords of the Council have power to commit an of- 
fender or no, it is common in experience, 33 H. VI. 
28, Poignes caſe is exprels in it, 
tion of Right it is admitted, that they may commit. 
And this is not alledged. there for a grievance, but 
the grievance there, was, becauſe the particular 
charge of commitment was not ſhewed. Some 
Books have been objected to prove, that the King, 
though in perſon, cannot commit any perſon ; 16 
H. VI. F. Monſtrance de faits 182. But the au- 


thority of that Book vaniſheth, if the caſe be put 
| 3 


on au Habeas Corpus. 


And in the Peti- 
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at large, which was in treſpaſs for cutting of trees. 
The Defendant ſaid, That the place where, Cc. is 
parcel of the Manor of D. whereof the King is 
ſeized in Fee, and the King commands us to cut. 
And the opinion of the Court was, that this is no 
plea, without ſhewing.a ſpecialty of che command 
of the King. And there the whole Court fays, 
Thar if the King command me to arreſt a man, 
whereby I arreſt him, he fhall have treſpaſs or 
impriſonment againſt me, although it be done in 
the preſence of the King. That the following words 
are to be underſtood, that the principal caſe was of 
one command of the King by word, and then ſuch 
command by word to arreſt a man is void. And 
1 H. VII. 4.was objected ; Huſſey ſays, that Markham 
ſaid to King E. IV. that he cannot arreſt a man for 
ſuſpicion of Treaſon or Felony, - becauſe if he do 
wrong, the party cannot have his action. To this I 
ſay, That the Book there is to be underſtood of a 
wrongful arreſt, for there it is ſpoken of an a&ion 
of falſe impriſonment; and a wrongful arreſt can- 
not be made by the King. IE 

2. It ſtands not with the dignity of the King to 
arreſt any man. Coke 4. 73. The King makes a 
leaſe for years, rendring rent, with candition of re- 
entry for non-payment; he ſhall take adyantage of 
the condition without any demand; and the reaſon 
there given, is, that a decorum and conveniency 
might be obſerved. So it is not befitting for the 
King in perſon to arreſt any man, but the King may 
command another to do it. Bracton lib. 2, de ac- 
quirendo rerum Dominio, 4 55. ſays, That the 
Crown of the King is to do juſtice and judgment, 
and facere pacem, without which, the Crown it 
ſelf cannot ſubſiſt. Several conſtructions are to be 
made upon thoſe ſeveral words, —— and the laſt 
words —— facere pacem ——— imply, that the 
King hath a coercive power. Brilton f. 1. amongſt 
the Errata. The King ſaid, Becauſe we are not 
ſufficient in perſon to do every thing, we di- 
vide the charge into many parts. We are the peo- 
ple's Juſtice, and a Juſtice implies one that hath 
power to do Juſtice in every kind, to wit, by impri- 
ſonment, or otherwiſe, 20 H. VII. 7 Coke 11. 85, 
it is ſaid, That the King is the Chief. Juſtice. And 
Lambert in his Tuſtice of Peace, fol. 3. ſays, That 
in ancient hiſtories, the Chief-Juſtice of England, is 
called Capitalis Juſticiarius & Prima Fuſticia, after 
the King, in Eng/and. So that the King hath the 
ſame power of Juſtice, as the Chief-Juſtice had. 
This impriſonment here, which is before conviction 
for any offence, is not uſed toward the Subject as 
impriſonment for any fault, but is rather an arreſt 
or reſtraint to avoid further inconveniencies, 14 
H. VII. 8. A Juſtice of Peace may arreſt men 
riotouſly aſſembled, for prevention of further miſ- 
chief. And the Book alſo ſays, That he may 
leave his ſervants there to arreſt men, for ſafeguard 
of the Peace. Itis a caſe well known, that if a houſe 
be ſer on fire, every man may pull down the nexc 
houſe, for prevention of a greater miſchief; ſo it 
ſeems concerning the Incendiaries of State, they 
ought to be reſtrained and ſuppreſt, leſt others 
ſhould be ſtirred up by them to the ſame combu- 
ſtion. 22 Af. 56. and 22 E. IV. 45. in falſe impri- 
ſonment the Defendant juſtifies, becauſe the Plain- 
tiff was mad and out of his wits, and that he had 
done ſome harm, and that he had bound and beat 
him to avoid further harm, which might have hap- 
ned by his madneſs: and the juſtification was held 
good. So is it in matter of Government, to avoid 
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commotions, the King ought to uſe his coercive power 
againſt thoſe thatare enraged. The objection was that 


_ this courſe was againſt the Petition of Right, But I 


anſwer, That this caſe is out of the words of that 
petition ; the words of the petition were, — Whereas 
by the Statute called, the great Charter, and by 
the Statute of 28 E. III. no Freeman may be taken 
or impriſoned ; yet againſt the tenour of the ſaid 
Statute, £c. divers of your Subjects have of late been 
impriſoned, without any cauſe ſhewed ; and when 
for their deliverance, &c. they were brought before 
the Juſtices by Writs of Habeas Corpus, there to un- 
dergo and receive as the Court ſhould order, and 
their Keepers commanded to certify the cauſe of 
their detainer, and no cauſe was certified, but that 
they were detained by your Majeſty's ſpecial com- 
mand, ſignified by the Lords of * Council; and 
yet were returned back to ſeveral priſons, without 
being charged with any thing to which they might 
make anſwer according to Law. Theſe laſt words 


are obſervable, — without being charged with 


any thing, to which they might make anſwer 
theſe words do not refer to the Return of the Habeas 


Corpus ; for the cauſe returned therein cannot be tra- 


verled, 9 H. VI. 34. but the Court took it as true. 
But the ſetting forth of the cauſe, and the anſwer to 
the ſame cauſe, is to be upon other proceedings, to 
wit, upon the Indictment for the offence, or other- 
wiſe. And there is a great difference between the 
return of a Writ to which a man may anſwer, and 


the return of an Habeas Corpus, 10 E. IV. & 3 


H. VII. 11. are, that if the Sheriff return Reſcous, 
all certainties of every circumſtance ought to be 
ſhewed ; becauſe it is fitting, that a thing certain 
be brought into judgment. And upon ſhewing of 
the grievance, as above, the Petition is, that no 
Freeman, in any ſuch manner as before is mention- 
ed, be impriſoned or detained; ſuch, and it hath 
relation to ſuch impriſonment, which is mentioned 
in the premiſſes. And impriſonment mentioned in 
the premiſſes of the Petition, is, where no cauſe at 
all was mentioned; then where any cauſe is ſhewed, 
is out of the Petition, and that fuch is the word 
relative, appears by Coke 11. 62. where many caſes 
are put to the ſame purpoſe, which ſee. 

The third objection was, That the Return was 
general and uncertain. The Counſel on the other 
fide had divided the words of the Return, but that 
is to offer violence thereto; for an expoſition ſhall 
not be made by fractions, but upon the whole mat- 


ter. For the firſt words, — notable contemp!s — it 


hath been ſaid, that the addition of the word vo- 
table is but to make a flouriſh: But I ſay, That 
notable is not the emphaſis of the Return, but it only 


expreſſeth the nature of the offence ; and yet notable 


is a word obſervable by itſelf in the Law, and im- 

lies, thatthe thing is known and noted. By 27 
E. I. Sheriffs ſhall be puniſhed, that let notorious 
offenders to bail; and by the Statute of 4 LI. IV. 
cap. 3. a notorious or common Thief ſhall not make 
his purgation: and 26 E. III. 71. in a treſpaſs for 
falſe impriſonment, the Defendant ſaid, That the 
Plaintiff came into the Town of Huntingion, and 
becauſe he was ſeen in the company of R. de Thorby, 
who was a notorious Thief, he, as Bailiff of Hun- 
tington, took him upon ſuſpicion, I confeſs, that — 
for contempts— is general, yea, it is genus gener all- 
ſimum, and within the Petition of Right; but the 
words are. againſt ourſelf. — It hath been 
ſaid, that this might be by irreverent words or gel- 
tures. And our Government it hath been 
faid, that this might be by contempt to the King's 
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Writ, or by Retraxit, as Beecher*s caſe is. To this 
I anſwer, that thoſe words which are ſpoken to one 
purpole, ought not to be wreſted to another; and 
this is againſt the common meaning of the words, 
Coke 4. Thou art a murderer, the Defendant ſhall 
not afterwards explain it to be a murderer of Hares, 
for the higheſt murder is intended. So here, the 
higheſt Government is intended. 

4. It hath been objected, that 
of ſedition againſt us may perhaps be but an of- 
fence finable: but thoſe words joined with the 
former words, ſhew this to be an offence of the 
higheſt nature; ſedition is a ſpecial contempt. And 
although ſedition in itſelf may be but a general of- 
fence, yet here it is, — / edition againſt us and our 
Government — which makes it particular. It hath 
been confeſſed by one, that argued on the other 


fide, that there is a general in a particular. Coke 4. 


P. 75. Holland's caſe, there is the moſt general, and 
there is a general in particular, as the State Eccle- 
ſiaſtical. Thirdly, There is more particular, as the 
Colleg+s, Dans, and Chapters. This being in a 
caſe of Return upon Hab-as Corpus, no preciſe cer- 
tainty is required, In an Indiftment, a certainty of 
all circumſtances is requiſite; in Pleading, a cer- 
tainty is required; in Counts, a more preciſe cer- 
tainty; in Bars, a certainty to a common intent is 
enough. There is not ſuch preciſe certainty re- 
quird here as in Indictment or Count, becauſe the 
party ought to anſwer, unto them; nor ſo much cer- 
tainty required in this as in a Bar. And the Return 
is not incertain ; for, as it is ſaid in Plowden 202. 
and 193. a thing is incertain, where it may be ta- 
ken indifferently one way or the other. But where 
the intendment the one way exceeds the intendment 
the other way, it is not uncertain as it is here, The 
words are, — for notable contempts againſt us and our 
Government, and for ſtirring up of ſedition againſt 1; 
here is a certainty of intendment one way, There 
are many Writs whichare more uncertain than this 
Return here is, and yet good. The Writ concern- 
ing the taking of an Apoſtate is general, guod ſpreto 
habitu ordinis ; and yet there are more ſorts of Apo- 
ſtacies, In the Writ concerning the amoving of a 
Leper, the words are general, and yet it appears by 
F. N. B. that there are two kinds of Lepers, one 
outward, and the other inward ; and for the latter, 
the Writ concerning amoving a Leper. So the 
Writs concerning the burning of an Heretick, and 
concerning the burning of an Ideot, are general; 
and yet there are ſundry kinds of Hereticks and 
Ideots alſo, But it hath been objected, that Sedi- 
tion is not a law-term, nor known in the Law, of 
which the Judges can take no notice; but the words, 
to expreſs offences of this nature, are Murder, Trea- 
ſon, Felony, Sc. and that no Indictment of ſedi- 
tion generally was ever ſeen. To this I anſwer, per- 
haps it is true, that no Indictment was ever ſeen 
made, becauſe the form of an Indictment is preciſe 
words of art are required therein, as appears in Dyer 
69, 261. Coke 4. p. 39. Vaux's caſe; yet in 5 
E. VI. Dyer 69. it is ſaid, that Furatus implies 
felonice cepth, although the contrary hath been ob- 
jected. In a Return, words by periphraſis are ſuf- 
ficient, The Warrant of a Jultice of Peace to ap- 
prehend J. S. becauſe of prepenſe malice, inter- 
fecit F. D. is good enough, although there wants 
the word murdravit, In 5 R. II. F. Tryal 54. 
Belknap ſays, That a miſcreant ſhall forfeit his land, 
'Out of which it may be gathered, that a man may 
be indicted for miſcreancy. And it ſeems likewiſe, 
that an Indictment of ſedition may be good, for in 
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ſome caſes it is Treaſon. I agree, Peak's caſe, 
which hath been objected, that for thele words, 
[ [editions fellow] no action lies; and ſo is Coke 4. 
19. becauſe thoſe words do not import an Act to be 
done, but only an inclination to do It but if a man 
ſay ſuch words of another, which import that he 
hath made ſedition, they are actionable, as it was 
reſolved in Pbilips's and Badby's caſe. 24 Eliz. Coke 
4. 19, Thou haſt made a ſeditious Sermon, and moved 
the people to ſedition this day, adjudged actionable. 
So in the Lord Cromwel's, Coke 4. 12, 13. the 
action would have lain for thoſe words, Zou like of 
thoſe that maintain ſedition againſt the Queen's proceed- 
ing if there had not been another matter in the caſe. 
L aoree, the caſe of 21 E. III. Sir Fobi Garboyl's caſe, 
and 42 E. III. for in thoſe caſes, ſedition was only 
taken adjectively, and ſhews an inclination only to 
do a ſeditious Act; and in ſuch ſenſe, ſedition may 


be applied to other offences than Treaſon. In 31 


E. I. f. gard. 157. Gardein in Socoge made feof- 
ment of land which he had in ward, this is forfei- 
ture, ſays the Book, for the Treaſon which he did 
to the ward; ſo there, one thing is called Treaſon, 
which is only a breach of truſt. In an appeal of 
Mayhem, it is felonice, and yet 6 H. VII. 1. it is not 
Felony : but Felony is there only put to expreſs the 
heinouſneſs of the offence ; it is, as it were, a Fe- 
lony. The Statutes of 2 H. IV. 1 Mar, 13 Elix. 
35 Eliz. 17 R. II. 3 & 4 E. VI. 14 Eliz. which 
have been objected, have the word ſedition but 
not applicable to this caſe. Bracton in his Book 
de Corona, ſays, fi quis, c. If any by raſh at- 
tempt, plotting the ings death, ſhould act, or 
cauſe any to act, to the ſedition of the Lord the 
King, or of his army, it is Treaſon. And Glanvi, 
in as many words, ſays, That to do any thing in 
ſedition of the Kingdom, or of the army, is High- 
Treaſon. And Britton, fol. 16. it is High-Trea- 
ſon to diſinherit the King of the Realm, and ſedi- 
tion tendeth to the diſinheritance of the King ; for, 
as it hath been ſaid, Seditio eft quaſi /eor/um-itio, 
when the people are ſever'd from the King: or it is, 
Separans à ditione, when the people are ſever'd from 
the power of the King. And in this ſenſe ſedition 
is no ſtranger in our Law; and ſuch ſedition which 
ſevers the people from the King, 1s Treaſon. 

But it hath been objected, That by the Statute 
of 25 E. III. the Parliament ought only to deter- 
mine what is Treaſon, what not. To this I an- 
ſwer, That upon the faid Statute, the poſitive Law 
had always made explication and expoſition, Br. 
Treaſon 24. the words are, Compaſs or imagine the 
death of the King; and there it is taken, that he that 
maliciouſly deviſeth how the King may come to 
death, by words or otherwiſe, and does an act to 
explain it, as, in aſſaying harneſs, this is Trea- 
ſon. 13 El. Dy. 298. Doctor Story's cafe, he being 
beyond ſea, practiſed with a foreign Prince to in- 
vade the Realm, and held Treaſon, becauſe inva- 
ſion is to the peril of the Prince, and ſo within the 
Statute of 24 E. III. Mar. Dy. 144. The taking 
of the Caſtle of Scarborough was Treaſon in Stafford 
by 30 aff. p. 19. which was preſently after the ma- 
king of the Statute of 25 E. III. A man ought to 
have been hang'd and drawn, that brought letters 
of Excommengement from the Pope, and publiſh- 
ed them in England: andit is to be noted, that at 
the ſame time there was no Statute to make it Trea- 
ſon, but upon conſtruction of the ſaid Statute of 
25 E. III. though now it be made Treaſon by the 
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Statute of 13 Eliz. if it be with intention to advance 
foreign Power. Perhaps the ſedition mentioned in 
this Return is High-Treaſon, and yet the King 
may make it an offence finable, for he may proſe. 
cute the offender in what courſe he pleaſeth; and if 
it be Treaſon, then the priſoners are not bailable b 
the Statute of Meſt minſter. Bur, ſuppoſe that it is bur 
a finable offence, yet by the ſaid Statute, thoſe who 
are impriſoned for open and notorious naughtineſs, 
ſhall not be bailed ; the ſame naughtineſs is there in- 
tended high and exorbitant offence. $099 

2. It is fir to reſtrain the priſoners of their liber- 
ty, that the Common-wealth be not damnificd. It 
is lawful to pull down a houſe, to prevent the ſpread- 
ing miſchief of fire; it is lawful to reſtrain a furi- 
ous man. And by the 14 H. VII. a Juſtice of 
Peace may reſtrain a rout. Then the reſtraint of 


dangerous men to the Common-wealth is juſtifiable 


and neceſſary. 24 E. III. 33. p. 25. Sir Thomas 


| Figet went armed in the Palace, which was ſhewed 


ro the King's Council; wherefore he was taken 
and diſarmed before the Chief-Juſtice, and com- 
mitted to the priſon, and he could not be bailed till 
the King ſent his pleaſure; and yet it was ſhewed, 
that the Lord of 7. threatned him. Out of which 
caſe J obſerve two things: 1. That the Judge 
of this Court did cauſe a man to be apprehended, 
upon complaint made to the Council, that is, to the 
Lords of the Privy-Council. 2. That although he 
did nothing, he is not main-pernable uncil the King 
ſent his pleaſure, becauſe he was armed and furi- 
ouſly diſpoſed. So here. Wherefore I pray, that 
the priſoners may be ſent back again. 


Davenport argued to the ſame intent and purpoſe, 
and therefore I will report his argument briefly. 

1. He faid, That the Return here is ſufficient. 
The Counſel on the other ſide have made fractions 
of this Return, and divided it into ſeveral parts, 
whereas the genuine conſtruction ought to have been 
made upon the entire Return; for no violence 
ought to be offered to the Text. 7 E. IV. 20. In 
falſe impriſonment, the Defendant did juſtify, and 
alledged ſeveral reaſons of his juſtification ; to wit, be- 
cauſe a man was killed, and that this was in the Coun- 
ty of S. and that the common voice and fame was, 
that the Plaintiff was culpable. And this was held 
a good plea, although Bryan did there object, That 
the plea was double or treble; and the reaſon was, 
becauſe twenty cauſes of ſuſpicion make but one en- 
tire cauſe ; and indiviſible unity in this ought not to 
be divided: ſo Coke 8. 66. Crogate'scaſe. In an action 
of treſpaſs, the Defendant juſtifies for ſeveral cauſes, 
and held good, becauſe upon the matter, all of 
them make but one cauſe. Coke 8, 1. 17. It is ſaid, 
That it is an unjuſt thing, unleſs the whole Law be 
look*d into, to judge and anſwer, by propounding 
any one particular thereof; and if it be unjuſt in 
the expoſition of a Law, it is uncivil in a Return to 
make fractions of it, in the conſtruction thereof eſ- 
pecially, it being a Return for information, and not 
tor accuſation. ; 

2. Although the Counſel on the other fide have 
taken this caſe to be within the Petition of Right, 
yet this is Pelitio principii, to take that for granted 
which is the queſtion in debate. He ſaid, That he 
would not offer violence to the Petition of Right, to 
which the King had aſſented, and which ſhall really 
be performed. But the queſtion here is, whether 
this Return be within it? And the Judges are 
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keepers, not maſters of this pledge; and it ſeems, 
That this Return is out of the letter and meaning of 
the ſaid Statute. _ FS. | 

3. He ſaid, That this was the actual commitment of 
the Lords of the Privy-Council, and the habitual or 
virtual commitment of the King. [But becauſe 
upon theſe two matters he put no caſe, nor gave 
any reaſon, but what had been put or given in 


the argument of the grand Habeas. Corpus, Mich. 


3 Caroli, and afterwards in the Houſe of Com- 
mons, (vide Pag. 115, Cc. ante) which was re— 
ported to the Lords in the painted Chamber, I 
have here omitted them.] And for the great reſpect 
which the Law gives to the commands of the King, 
he put theſe caſes; 7 H. III. attachment of waſte a- 


ga inſt the tenant in dower, and the waſte was aſſigned 


in the tak ing of Fiſh out of a pond, and the carrying 
them away. And the Defendant pleaded, That her 
ſecond Husband by the command of the Lord the 
King, took all the Fiſh out of the ſaid pond to the 


uſe of the Lord the King, and held a good juſtifi- 


cation; which proves, that the command of the 
King there to her Husband, excuſed her of the ſaid 
waſte, And yet it is clear, that a tenant in dower is 
liable to an action of waſte, for waſte done in the time 
of her ſecond Husband : but contrary 1s it, where a 
woman is tenant for life, and took a Husband, who 
made waſte and died, no action lies againſt the wife 
for that waſte. And F. N. B. 17. A. If the tenant 
in pracipe at the grand cape makes default, the King 
may ſend a Writ to the Juſtices, rehearſing that he 
was in his ſervice, Sc. commanding them, that 
that default be not. prejudicial to him; and this 
command of the King excuſeth his default, be the 
cauſe true or no. | 

4. For the particulars of the Return, it is — for 
notable contempts againſt the Government — but as to 
that, it hath been ſaid, that the King hath ſundry 
Governments, to wit, Eccleſiaſtical, Political, Cc. 
and it is not ſhewn, againſt which of them. This is 
but a-cavilling exception; they might as well have 
excepted to this Return, becauſe it is not ſhewn, that 
theſe contempts were after the laſt general pardon ; 
that had been a better exception. The laſt words of 
the Return are, — raiſing ſedition againſt us —— 
but as to this, it hath been id, That ſedilio is not a 
word known in the Law, and is always taken either 
adverbially, or adjectively, and is not a ſubſtantive. 
To this he ſaid, That although it is not a ſubſtantive 
for the preſervation, yet it is a ſubſtantive for the de- 


ſtruction of a Kingdom. And he ſaid, That he 


found the word ſeditio in the Law, and the con- 
ſequent of it likewiſe, which is, ſeductio populi. But 
it is not ever found to be taken in a good ſenſe, it's 
always ranked and coupled with Treaſon, Rebel- 
lion, Inſurrection, or ſuch like, as it appears by all 
thoſe Statutes which have been remembred on the 
other ſide. Therefore he prayed that the priſoners 
might be ſent back. | 


| Trin. 5 Car. I. B. R. 


HE firſt day of the Term, upon Habeas 

Corpus to Sir Allen Apſley the Lieutenant of 
the Tower, to bring here the body of John Selden 
Eſq; with the cauſe of detention; he returned the 
ſame cauſe as in Mr. Stroud's ca e: and Mr. Little- 
ton (afterwards Sir Edward, and Chief - Juſtice of the 
Common-Pleas, and Keeper of the Great-Seal) of 
Counſel with him, moved, That the Return was in- 
ſufficient in ſubſtance; therefore he prayed, that he 
might be bailed, It is true, that it is of great con- 
I 


ſequence, both to the Crown of the King, and to 
the Liberty of the Subject. But, under favour, for 
the difficulty of Law contained in it, the cafe cannor 
be called grand. Inmy argument, I will offer nothing 
to the Court, but that which I have ſeen with theſe 
eyes, and that which in my underſtanding (which 


is much ſubject to miſtakes) can receive no ſufficient 


anſwer. 


T will divide my argument into four ſeveral heads. 

1. To point out thoſe matters which I think un- 
neceſſary, and not conducible to the matter in 
queſtion, 

2, I will conſider the Warrant of the Privy-Coun- 
Ci] in this caſe, | | | | 

3. The Warrant of the King himſelf. 

4. The objections which have been made by 
the contrary ſide, the ſtrength of them, and give 
anſwer to them. | 

For the firſt of theſe heads, 1. I will admit, thac 
the King may commit a man. 2. That a man com- 


mitted by the King is not repleviſable by the She- 


rift, but he is bailable by this Court, notwithſtand- 
ing the Statute of Hein. 1. C. 15. And that he 
ſhall not be bailable, is againſt the Petition of 
Right; I will not diſpute it, for it is eſtabliſhed by 
the anſwer of the King to the ſaid petition. And 


the arguments made to this purpoſe in the ſaid Par- 


liament, and in the painted Chamber before both 
the Houſes, are recorded in Parliament, to which 
every one may reſort. But I will lay as a ground 
of my following argument, that as offences are of 
two natures, capital, or as treſpaſſes; ſo they are 
puniſhed in two manners, to wit, capitally, or by 
fine, or impriſonment... For the offences of the firſt 


nature, as Treaſons, and the like, impriſonment is 


impoſed upon the offender, only for cuſtody 3 but 
for miſdemeanors of the ſecond nature, impriſon- 
ment is impoſed upon him for a puniſhment, Then 
this is my ground, That no Freeman that is impri- 
ſoned, only for miſdeameanors before conviction, 
may be detained in priſon without bail, if it be offer- 
ed, unleſs it be in ſome particular caſes, in which 
the contrary is ordained by any particular, Statute. 

2, For the Warrant of the Privy-Council, which 
ſignifies the pleaſure of the King ro commit the pri- 
ſoner ; perhaps this was a good ground of the com- 
mitment, but it is no ground for the detaining of 
the priſoner without bail; and this the King him- 
ſelf hath acknowledged, as the antient right of the 
Subject, in the Petition of Right; wherefore it is 
not now to be diſputed. 

3. For the Warrant of the King, as it is certi- 
fied by this Return, there is not any ſufficient cauſe 
contained within it, for the detaining of the priſo- 
ner in priſon ; for the Law being, as I have decla- 
red above, that for a miſdemeanor before conviction, 
no Freeman may be impriſoned before conviction, 
without bail or mainprize, the fole queſtion now 
is, if this Return contain within it any capital of- 
tence; or if only a treſpaſs or miſdemeanor, and then 
the party is bailable: and for the diſquiſition hereof, 
I will conſider the Return, 1. As it is divided in ſe- 
veral parts: 2, I will conſider all thoſe parts of it 
together. 1. As it is ſever'd in parts. The firſt part 
of it, for notable contemtis by him committed againſt 
our ſelf and our Government. For contemp!s all 
contempts are againſt the King, mediately, or im- 
mediately, and againſt his Government; MNetable, 
this is all one with notorious and manifeſt, as appears 


by the Statute of Y/eſtm. 1. cap. 15. and 26 E. III. 


71. Which hath been remembred. And notuble is 
| but 
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but an emphatical expreſſion of the nature of the 
thing, and alters it not. [ Againſt us] all riots, routs, 
batteries, and treſpaſſes, are againſt us, and againſt 
our Crown and Dignity ; contempt againſt our Court 
of Juſtice, is a contempt againſt us. But if the Re- 
turn were made here, that he was committed for a 
contempt made in Chancery, the party ſhall be 
bailed, as it was reſolved in this Court in Michael 
Atſtey's caſe, and in RuſwePs caſe, 13 Fac. for the 
Return is too general. In it the nature of the offence 
ought to be expreſſed, that the Court may judge 
thereof. And contempts here is individuum va- 
gum : therefore for them, before conviction, the 
party cannot be impriſoned without bail or main- 
rize. 

The ſecond part of the Return is, [and for ſtirring 
up of ſedition againſt u1:] the other ſide ſaid, That 
ſedilio is ever taken in the worſt ſenſe: that is 
true. But hence it follows not, that the Party 
that commits it is not bailable. Every ſmall 
offence is taken in the worſt ſenſe, as the ſteal- 
ing of an Apple, and the like ; but ſuch kind of of- 
fenders ſhall not be commitred without Bail. To 
examine the nature of this offence, -which 1s called 
edition, it ought to be underſtood, as this Return 
is, either as Treſpaſs, or as High- Treaſon; for it 
cannot be intended to be Petty-Treaſon: for Petty- 
Treaſon is ſo called in reſpect of the offence done 
to any particular Subject; but in reſpect of the 
King, it is but as a Felony, therefore the Indict- 
ments for the ſame are feloniouſly and traitorouſly. 
And here the words are, —ſedition againſt us— ſo of 
neceſſity it ought to be intended of an offence, that 
more immediately concerns the ſame King. For the 
diſcuſſing of this matter, | 

1. I will conſider in what ſenſe and ſignification 
this word ſeditio is uſed. 

2, How it ſhall be expounded here by the relation 
thereof to the King. | 

3. What ſenſe theſe words [againſt us] ſhall have 
| Bo | | 

1. For ſedition ; it is not found in the diyiſion of 
offences in our Law, but as it is mingled and coup- 
led with other offences. No Indictment of ſedition 
only was ever ſeen, nor can be ſhewn ; routs, riots, 
and unlawful Aſſemblies, are much of the ſame na- 
ture with it, and do well expreſs the nature of ſedi- 
tion. The Engliſb word is drawn from the word 
ſeditio in Latin, and the derivation of it is, as 
hath been obſerved, Sz-itio, or Seorſum-itioz and 
the ſeditious (as one ſays) take a diverſion, and 
draw others : it is uſed in the Bible, in Poets, Hiſto- 
ries, and Orators, for tumult, or hurly-burly, or 
uproar, or confuſed noiſe, — Seditioque recens du- 
bioque ſuſurro, in Liv. lib. 2. cap. 44. And in Taci- 
tus it is taken for mutiny in an army, when the ar- 
my is always repining at the Captain. In the Va- 
lian Language, which is the elder ſon of Latin, ſe- 
dition and diſcord is all one, Numb. cap. 20. 3. the 
Latin Tranſlation is, Verſi in ſeditiune; the Engliſh 
is, chode, or murmured. Numb. 26. 9. the Latin 
is, In ſeditione Corab; the Engliſh is, In the company 
of Corab, Numb. 27. 3. the Latin is, Nec fuit in 
ſeditione eorum ; the Engliſh is, In the company or aſ- 
ſembly of them. Tudg. 12. 1. the Latin Tranſlation 
is, Fatta eft ergo ſeditio_in Ephraim; the Engliſh 
Tranſlation is, The un of Ephraim gathered them- 
ſelves together. In the New Teſtament, As 19. 40. 
Seditio in the Latin is tranflated uproar or meeting. 
As 15.2. Fata eſt ergo ſeditio, &c. and it is * 
* Mer and diſputation. Acts 24. 5. Tertul- 

OL, . 


lus the Orator accuſeth Paul for moving edition ; and 
the ſubſequent words are, A ring-leader of the ſect of the 
Phariſees ; ſo that his ſedition there was but a ſchiſm : 
and the words there are in a manner the very ſame 
with ours here; there it was, for moving; here, for 
ſtirring of ſedition. Seditio, as an approved Author 
lays, imports diſcordiam, to wit, when the mem- 
bers of one body fight one againſt another. The 


Lord of St. Albans, who was lately the Lord-Chan- 


cellor of England, and was a Lawyer and great 
Stateſman likewiſe, and well knew the acceptation 
of this word ſedition in our Law, hath made an 
eſſay of ſedition, and the title of the eſſay is, Of Se- 
ditions and Tumults: the whole eſſay deſerves the 
reading. (See Bacon's Works Vol. III. p. 320.) And 
there is a Prayer in the Litany, — from ſedition 
and hyreſy, Sc. So that here ſedition is taken as a 
kind of ſect. 

This being the natural ſignification of the word, 
then the next labour ſhall be to ſee, if any thing in 
our Law croſs this expoſition. And it ſeems clear- 
ly, that there is not, 2 H. IV. cap. 15. And it is in 
the Parliament- roll, numb. 48. againſt Lollards, who 
at that time were taken as hereticks, and ſays, That 
ſuch Preachers which excite and ſtir up to ſedition, 
ſhall be convented before the ordinary, &c. There, 
ſedition is taken for diſſenſion and diviſion in doc- 
trine, And this is not made Treaſon by the ſaid 
Statute, although the ſaid Statute be now repealed 
by the Statute of 25 H. VIII. c. 4. 1 and 2 Phil. 
& Mar. c. 3. which is in Raſtal, Netos 4. which 
is an act againſt ſeditious words and news of the 
King and Queen, which is a great miſdemeanor ; 
and yet the puniſhment appointed to be inflicted by 


the ſaid Statute, is but the pillory, or a fine of 


100 J. And the faid Statute,” by the Statute of x 
Eliz. c. 16. was extended to her alſo, which-Statute 
now by her death is expired: which I pray may be 
obſerved, 13 Eliz. cap. 1. againſt thoſe; who ſedi- 
tiouſly publiſh who are the true heirs of the Crown, 
that they ſhall be impriſoned for a year, c. And 
13 Eliz. c. 2. the ſeditious bringing in of the Pope's 
bulls is made Treaſon, which implies, that it was 
not ſo at the Common Law. 23 Elix. c. 2. If any 
perſon ſhall deviſe, write, or print any Book, con- 
taining any falſe, ſeditious and ſlanderous matter, to 
the ſtirring up or moving of any rebellion, c. e- 
very ſuch offence ſhall be judged felony.” And in an 
Indictment upon the faid Statute, ' (which ' ſee Coke's 
Entries, f. 352, 353.) there are the words. rebel- 
lionem & ſeditionem movere; and yet it is but felo- 
ny, 35 Eliz. c. 1. made againſt ſeditious ſectaries. 
Alſo there are certain Books and Authorities in 
Law, which expreſs the nature of this word ſedition, 
Coke's 4. Rep. p. 13. the Lord Cromwel?s caſe. In an 
act ion for thoſe words, [you like of thoſe that main- 
tain ſeditions againſt the Queen's: proceedings] the 
Defendant pleaded, That heintended the maintenance 
of a ſeditious ſermon; and this was adjudged a good 
plea and juſtification. From which it follows; that 
the ſeditious ſermon mentioned in the declaration, 
and the maintaining of ſedition againſt the Queen, 
is all of one ſignification; for if they mighe have 
been taken in a different ſenſe, the juſtification had 
not been good. Philips and Badby's caſe; which is in 
Coke's 4. Rep. p. 19. a. which was objected by/Serjeanc 
Berkley, makes ſtrongly for me; for there an action 
upon the caſe was brought by a perſon, for thoſe 
words, Thon baſk made à ſeditions ſermon, and 
moved the people to ſedition this day. And although 


it were there * that the action lay, yet the 
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reaſon of the judgment is obſervable, which was, 
becauſe the words ſcandalize the Plaintiff in his 


profeſſion; which imply, that if they had not ſcan- 


dalized him in his profeſſion, no action would have 
lain. And ordinary words, if they ſcandalize a 
man in his profeſſion, are actionable; as to ſay to 
a judge, that he is a corrupt man; or to a Mer- 
chant, that he is a Bankrupt 3 although if they 
were ſpoken to another man, they would not bear 
an action. And although the Book ſay, that no 
Act followed there; yet if the matter objected had 
been Treaſon, the very will had been puniſhable, 
and, by conſequence, a great ſlander, But it is 
obſerved, that words which imply an inclination 
only to ſedition, are not actionable, as, /editious 
knave; but inclination to treaſon, is treaſon, 
therefore words which imply it are actionable. 
And alſo for divers words, an action upon the caſe 
willlie, ' which induce not treaſon or felony ; as, for 
calling a woman whore, by which ſhe loſcth her 
marriage, and ſuch like. Then ſedition is no of- 
fence in it ſelf, but the aggravation of an offence; 
and no indictment (as I have ſaid afore) was ever 
ſeen of this ſingly by it ſelf. Trin. 21 E. III. rot. 23. 
Sir Fobn Garbut's Caſe, which was put before by 
Maſan, the indictment was in prejudice of his 
Crown, and in manifeſt ſedition 3 and yet the of- 
fence there was but a robbery. It is true, that 
upon his arraignment he ſtood mute, therefore the 
Roll is, that he was put to penance, that is, to 
ſtrong and hard pain; and this proves, that it was 
not Treaſon; for if a man arraigned of Treaſon, 
ſtand mute, yet the uſual judgment of Treaſon ſhall 
be given on him. And it is true alſo, that he can- 


not have his Clergy, becauſe in/idiator viarum was 


in the indiftment 3 which if it was, outs the party 
of its Clergy, until the Statute of 4 H. IV. cap. 2. as is 
obſerved in Cote's 11. Rep. p. 29. Alexander Poulter's 
Caſe. And upon the ſame Roll of 21 E. III. there 
are four other indictments of the ſame nature, where 
feditioge is contained in them. Anno 1585. Queen 
Elizabeth ſent a Letter (which I have ſeen by the 
hands of the noble Antiquary, Sir Robert Cotton) 
to the Mayor of London, for the ſuppreſſing of di- 
vers ſeditious Libels, Which were publiſhed againſt 
her Princely Government; and yet in the conclu- 
ſion of the Letter it appears, that they were only 
againſt the Earl of Leiceſter, and this was to be 
publiſhed only by Proclamation'in London. | 

5 H. IV. numb; +4. and 13. the Earl of Nor- 
thumberlaud preferred a Petition to the King in 


Parliament, in which he confeſſeth, that he had 


not kept his Majeſty's Laws as a liege Subject; 
and alſo confeſſeth the gathering of Power, and the 
giving of Liberties: wherefore he petitioned the 
worſhip of the King (for ſo are the words) for his 
grace. The King, upon this Petition, demanded 
the opinion of the Lords of Parliament, and of 
the Judges aſſiſtant, if any thing contained within 
the ſaid. Petition were Treaſon, or no; and it was 
reſolyed by them all, that nothing as it is men- 
ti in the ſaid Petition was Treaſon, but great 
Miſdemeanors; and yet truly, though not fully 
there mentioned, ix was a great rebel lion and inſur- 
rection. But they adjudged according to the ſaid 
Petition, as you are now to judge upon the Re- 


turn, as it is made hexe. 5 In Mich. 33 Eli. Caw- 


dry's Caſe, Coke's fifth Report, p. 1. Sedition and 
Schiſm were deſcribed ; as Schiſm is a ſeparation 
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from the unity of the Church, ſo Sedition is a ſe- 
paration from the unity of the Commonwealth. 
And an Author ſays, That a ſeditious perſon differs 
from a Schiſmatick, becauſe the one oppoſeth the 
ſpiritual. truth, the other the temporal: And as 


Schiſm of it ſelf is not Hereſy, ſo Sedition without 


other adjuncts is not Treaſon. Braclon. f. 112, 113, 
118, hath been objected, that he makes Scdition 
Treaſon: I will grant to them, Hengbam allo, who 
is to the ſame purpoſe; for in thoſe Books it is 
called, Sedilio Regis & Regni. To them I anſwer, 
1. That they are obſcure. For what ſignifies /ed;- 
tio Regis, or tumultus Regis? Shall it be the fame 
thing in ſenſe with /egitio contra Regem ? It ſeems 
that the ſaid Authors neither remember Law nor 
Language. 2. Although they reckon Sedition 
amongſt the crimes l2/z Maje/tatis, yet that is not 
to be regarded; for they are obſolete Authors, 
and are not eſteemed as Authors in our Law, as it 
is in Pl. 356. and Coke 8. 35. but they may be 
uſed for ornament, and they are good marks to 
ſhew to us, how the Law was then taken, but not 
to declare how the Law is at this day ; they are no 
binding authority; and if they be, yet we have 
them on our ſide likewiſe: For in his 147% Book, 
Glanvile ſays, That a man accuſed of ſuch a crime 
ſhall be bailed, and that the accuſer ſhall give 
pledges. And Braton ſays, That if no accuſer 
appears, they ſhall be ſet at liberty. And Hengham 
reckons amongſt the crimes læſæ Majeftatis, the 
breach of the Peace, and ſo docs Glanvile alſo, 
Fleta, who was a follower of Brafon, and tran- 
ſcribes much verbatim out of him, calls Sedition, 


Seductionem of the Lord the King. And 12 Edu. I. 


the Statute of Rutland, which preſcribes Laws for 


Wales, enacts, That the Sheriff ſhall enquire in his 


turn, de ſeducloribus Domini Regis; and it is not ap- 
parent, whether he intend thoſe: which ſeduce the 
King or his People. And in latter times, Seditio 
is called Sedutio. In the time of Henry the ſeventh, 


the Earl of Northumberland, being a great and po-- 


tent Peer, and the King ſtanding in awe of him, 
cauſed him, with twenty-four others of great qua- 
lity, to enter into an obligation of twenty thouſand 
2 (which obligation is in the hands of Sir Ro- 

ert Cotion) unto him, That if the ſaid Earl knew 
Treaſon, Sedution, Loſs, Ec. to be intended to the 
King, that he ſhould reveal it. 3. Alſo, Crimen 
lzſe Majeſlatis, which is the phraſe of the Civil- 
Law, is more general than Treaſon ; and the old 
Authors, which have been cited much, follow the 
Civil-Law, which hath this expreſſion 3 and Sedi- 
tion by the Civil-Law is Treaſon. But it was re- 
ſolved, 11 K. II. 1. 14. we are not governed by 
the Civil-Law*. And the Mirreur of fuſtices, the 
principal copy whereof is in Bennet-College Library 
in Cambridge, and there is alſo a copy in Lincoln“ a- 
Inn Library: Nor Brition in his Book, who writ 
in the name of the King, have not the word Seditio 
in them. And I affirm confidently, that there can- 
not be ſhe wn any Record, Book, or Statute, after 
the making of the Statute of 25 Edw. III. in which 
Seditio is taken as a capital offence, And yet the 
Mirrour ef Juſtices reckons up ſeveral kinds of 
Freafous, ; which he diyides into Treaſons againſt 
the celeſtial or terreſtrial Majeſty ; againſt the cele- 
ſtial Majeſty, as Schiſm, Hereſy, er. (and 
according to this, the Book of 5 R. II. Trial 54, is 
to be underſtood, whieh ſays, That a miſcreant 


ſhall 


* See Forteſcus, f. 11. the which was not cited, there, never Sedition, Strife, or Murmur is heard. 
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ſhall ſorfeit his Lands, becauſe it is a kind of Trea- 
ſon.) And alſo he ſhews divers Treaſons againſt 
the King, as, The deflouring of the King's eldeſt 
Daughter, Sc. but not a word of Sedition. But 
admit, that Sedition imports a greater offence than 
Tumult, yet there is no colour to ſay, that it is 
Treaſon; for 25 Ede. III. is a flat bar (that I may 
uſe the Inner-Temple phraſe) to any thing to be 
Treaſon, which is not contained in it, unleſs it be 
made Treaſon by any ſpecial Act afterwards; and 
25 Edw, III. does not make it Treaſon. Stamford 
cites Glanvilz, and Bracton, and other ancient Books, 
ro ſhew what was Treaſon before the ſaid Statute, 
and what not: And he ſays, That it was a great 
doubt what ſhall be call'd Treaſon ; ſaving that all 
agree, that any thing that tends to the death 
of the King was Treaſon. 340), Now examine the 
words, — againſt Us — thoſe words make not the 
crime more heinous, as the caſe is. I agree, that 
if the words had been, — Sedition to take away the 
Life of the King—it would have been Treaſon; yea, 
the very thought of Treaſon is Treaſon, (though 
none can judge thereof till it be produc'd in Act) 
19 H. VI. 47. b. by Newton, 13 Fac. B. R. Jobn 
Owen's Caſe, the writing of a Letter, whereby he 
intended the death of the King, was Treaſon; but 
it is not expreſſed, that the raiſing of this Sedition 
was with ſuch intent; whereby this differs from all 
the caſes which can be put, in which there is ſuch an 
intent of the death of the King. Alſo this railing 
of Sedition againſt Us, ſhall not be intended Trea- 
ſon; for if it had been ſo, the King would have ſo 
expreſſed it by the word Treaſon: For, as in his 
gracious diſpoſition, he will not extend a fault be- 
yond the magnitude thereof, ſo he will give to every 
offence the true and genuine name. If the Return 
had been——azainſt Our Perſon —it had been more 
certain, that it concerned the King immediately; 
this may be againſt any point of his Government. 
And the proper and natural ſignification of the 
words, —againfſt Us=——is as much as, againſt Our 
Authority, Our Superintendency, againſt. Our 
Peace, Crown and Dignity, which are the uſual 
words in every Indictment of Felony. Every breach 
of the Peace is againſt the King. The uſual Re- 
turn upon every ordinary Writ out of this Court, 
is, That the party be before Us; and Contempt to 
this Court is, Contempt againſt Us; and it is in the 
nature of Sedition to the King. Contempts to the 
Court of Star-Chamber, are Contempts againſt Us; 
and upon them, Commiſſions of Rebellion iſſue: 
and if the parties are brought in upon ſuch Commiſ- 
ſions, yet they are bailable until their conviction. 
The King ſtiles himſelf, Us, in Writs; and every 
diſobedience to any Writ may be ſaid, Sedition 
againſt Us. Routs, riots, illegal aſſemblies, may 
well be ſaid and called, Sedition againſt Us: And 
for ſuch offences, a man ſhall not be reſtrained of 
his Liberty upon an it may be. Such a Return is ne- 
ceſſary, by which the Court may be truly informed 
of the offence. For the Writ of Habeas Corpus 1s, 
to ſubmit and receive what the Court ſhall ordain, 
And this Return of this nature is not to be com- 
pared to Writs which are general, and make a brief 
narration of the matter, and are purſued and ex- 
plained by ſubſequent declarations, And yet I urge 
not, that the Return ought to be as certain as an 
Indictment; for an Indictment of Murder is not 
good, if it lack the word Murdravit. But the Re- 
turn upon an Habeas Corpus, g. d. interfecit J. S. 
* prepenſed malice, is good; for the nature of 
o L. VII. | 


on an Habeas Corpus. 
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the thing is expreſſed, although the formal word 
be wanting; but out of the Return, the ſubſtance 
of the offence ought always to appear, which ap- 
pears not here. But it hath been ſaid by the other 
ſide, That, let the cauſe in the Return be as it 
will, yet it is not traverſable, 9 H. VI. 54. and I con- 
feſs it. But as Coke's 11. Rep. P. 93. James Bagg's 
Caſe is, the Return ought to have certainly ſo much 
in it, that, if it be falle, the party grieved may have 
his action upon the caſe. And the grievance com- 
plained of in the Petition of Right is, That upon 
ſuch Return no cauſe was certified, that is, no ſuch 
cauſe upon which any Indictment might be drawn 
up; for we never underſtand, that the party ſhall 
be tried upon the Habeas Corpus, but that upon 
the matter contained within it, an Indictment ſhall 
be made, and he ſhall have his trial upon it. And 
yet it is clear, and it hath been agreed of all hands, 
in the argument of the grand Habeas Corpus, Mich. 
3 Car. in this Court, that if the cauſe be certified 
upon the Return of the Habeas Corpus, that the 
Court may judge of the legality of that cauſe. 
2. Conſider the parts of this Return, as they are 
coupled together, for notable Contempis by bim 
commilted againſt Our Self and Our Government, and 
for ſtirring of Sedition againſt Us Upon the en- 
tire Return, the King joins Sedition with notable 
Contempts; ſo that it is as much as if he had ſaid, 
that Sedition is one of the notable Contempts, men- 
tioned in the firſt part of the Return, ſo that he 
makes it but a Contempt. For the generality and 
incertainty of the Return, I refer my ſelf to the 
caſes put by Mr. Ast, and I will not wave any of 
them, True it is, if the Return had been, that it 
was for Treaſon, he had not been bailable but by 
the diſcretion of the Court, and ſuch Return would 
have been good; but it is not ſo of Sedition. Gard. 
157. Treaſon is applied to a petty. offence, to the 
breach of Truſt by a Guardian in Socage; but it is 
not Treaſon, And ſo Sedition is of far leſs nature 
than Treaſon, and is oftentimes taken of a Treſpaſs; 
it is not Treaſon of it ſelf, nor /editios? was never 
uſed in an Indictment of Treaſon. It was not 
Treaſon before the-25 of Edt. III. nor can it be 
Treaſon: for 25 Ed. III. is a flat Bar (as I have 
ſaid before) to all other offences to be Treaſon, 
which are not contained within the ſaid Act, or de- 
clared by any Statute afterwards. And there are 
offences which are more heinous in their nature than 
Sedition is, which are no Treaſon, as Inſurrections, 
Sc. which ſee in the Statute 11 H. VII. cap. 7. 
2 H. V. cap. 9. 8 H. VI. cap. 14. 5 R. II. cap. 6. 
17 K. 2. cap. 8. And by 3 and 4 E. VI. cap. 5. the 
aſſembly of twelve perſons to attempt the alteration 
of any Law, and the continuance together by the 
ſpace of an hour, being commanded to return, is 
made Treaſon 3 which Act was continued by the 
Statute of 1 Mar. cap. 12. and 1 Zliz., cap. 16. but 
now is expired by her death, and is not now in 
force, (although the contrary be conceiyed by ſome) 
which I pray may be well obſerved. By the Sta- 
tute of 14 Eliz. cap. 1. rebellious taking of the 
Caſtles of the King is made Treaſon, if they be not 
delivered, Sc. which; ſhews clearly, that ſuch ta- 
king of Caſtles in its nature was not Treaſon; But 
the ſaid Statute is now expired; and alſo all Sta- 
tutes, creating new Treaſons, are now repealed. 
But, for a concluſion of this part of my argument, 
I will cite a caſe, which I think expreſs in the point, 
or more ſtrong than the caſe in queſtion; and it 
was M. 9 E. III. roll. 39. B. R. Peter Ruſſel's Caſe ; 
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he was committed to priſon by the Deputy-Juſtice 
of North-Wales, becauſe he was accuſed by one 
William Solyman of Sedition, and other things touch- 
ing the King: And hereupon a Commiſſion iſſued 
out of the Chancery, to enquire, if the ſaid Peter 


| Ruſſel behaved himſelf well or ſeditiouſly againſt the 


King; and by the inquiſition it was found, that he 
behaved himſelf well. And upon an Habeas Corpus 
out of this Court, his body was returned, but no 
Cauſe. But the ſaid inquiſition was brought hither 
out of Chancery, and for that no cauſe of his cap- 
tion was returned, he prayed delivery; but the 
Court would not deliver him, till it knew the caule 
of his commitment: Therefore (taking *no regard 
of the ſaid Inquiſition) they now ſend a Writ to the 
now Juſtice of Wales, to certify the cauſe of his 
commitment. And thereupon he made this Re- 
turn, That the aforeſaid Peter Ruſſe! was taken, be- 
cauſe one William Solyman charged him, that he 


had committed divers Seditions againſt the Lord the 


King ; and for that cauſe he was detained, and for 
no other. And becauſe the Return mentions not 
what Sedition in ſpecial, he was bailed, but not 
diſcharged. And I defire the bailment of the pri- 
ſoner only, and not his deliverance. I deſire that 
the Caſe be well obſerved. In the ſaid Caſe, there 
was an actual Sedition againſt the King; here is 


only a ſtirring up of Sedition. The words of the 
faid 


Award are, Videtur curia; which are the ſo- 
lemn words of a Judgment, given upon great deli- 
beration, There it was, for other things concern- 
ing his is all one as if he had ſaid, — for 


"other things againſt Us.—Concerning the King, and, 


againſt the King, are all one, as appears by 25 E. III. 


3 c. 4. deClero, Stamf. 124. Weſtm. 1. c. 15. Bratton, 


f. 119. 14 Eliz. c.2, And the words of the Judg- 


ment in the ſaid Caſe, were not, — dimittitur —— 


but, ideo dimittendus —— which imply the right of 
the party to be bailed. The ſaid caſe in ſome things 
was more particular than our caſe, and more ſtrong; 


for there was an accuſer to boot, which wants in 


our cafe. ' There, true it is, that he was committed 
by the Juſtice of Wales, and here by the King him- 
ſelf; but this makes no difference, as to this Court: 
for, be the commitment by the King himſelf, or 
by any other, if it be not upon juſt cauſe, the party 
may be bailed in this Court. And for the Inquiſi- 
tion, which is mentioned, it was no trial in the caſe ; 
nor did the Court give any regard thereto. To de- 


tain the priſoner by the command of the King ſing- 


ly, is againſt the Perition of Right; but ic being 
coupled with the cauſe, the cauſe is to be conſidered, 
and the truth of the cauſe is to be intended, as well 
where & is mentioned, to be by an inferiour Judge, 


as wher by the King himſelf, for it is traverſable 


neither ii the one nor other. And 22 H. VIII. roll. 
37. B. A. and 1 H. VIII. roll. 8. Harriſon's Cafe, 
reſolv d, That a man committed by the command 
of the King, is bailable. And 33 Eliz. it was re- 
ſolved by all the Juſtices of England, which I have 


viewed in Chief Juſtice Anderſon's Book, under his 


own hand, and it was produced in Parliament, 


That all men committed by the Privy-Council are 


bailable, if the commitment be not for High-Trea- 
ſon. In all caſes of commitment, an accuſer is un- 
derſtood. S ſe that the accuſation mentioned 
in Ruſſel's Cafe of Sedition, had been an accuſation 
of Treaſon, then the Judges ought not to have 


of England vindicated, in vol. III. 5. 


bailed him of right, and no man will ſay, but that 
the ſaid accuſation was a good cauſe to commir him. 
But the diſcovery of the offence ought to be after- 
ward in an Indictment. 


Fourthly, I come to the objections which have 
been made on the contrary. 

1. It was objected, That this was a caſe of great 
conſequence, I confeſs it, but this conſequence js 
not to the King; for if it be truly Treaſon, then 
they might have returned Treaſon, and then the 
party was not to be bailed of right, till there ſhould 
be a failure of profecution ; as was lately in Melvirs 
Caſe, who was bailed for lack of proſecution ; the 
Return being jor High-Treaſon. | 

2. It was objected, That there can be no con- 
viction, as this caſe is, therefore there ought to be 
coercive power to reſtrain the priſoner. This is 
ſtrange news to me, that there ſhall be any offence, 
for which a man cannot be convicted. And if there 
can be no conviction, it hence follows, that there 
is no offence; and if there be no offence, there 
ought by conſequence to be no impriſonment, 

3. The caſe of 14 H. VII, VIII. hath been ob- 
jected, that a Juſtice of Peace may commit Rioters 
without bail. I confeſs it, for this is by force of a 
Statute which ordains it. 

4. It hath been objected, That if an houſe be on 
fire, it is Jawful to pull down the neighbour's houſe, 
for the preſervation of further miſchief; and the 
caſes of 22 aff. and 22 E. IV. that every man may 
juſtify the coercion of a mad-· man. I anſwer, that 
theſe caſes are true, as of neceſſity, and no other 
evaſion: but here, bail is proffer'd, which is, body 
for body. Fire is ſwift, and cannot be puniſhed, 
and no caution can be obtained thereof. But ob- 
ſerve the true inference and conſequence of this argu- 
ment; If my houſe be on fire, my neighbour's houſe 
muſt be pulled down ; Mr. Selden is ſeditious, ergo, 
Mr. Herbert, his neighbour, muſt be impriſoned. 


5. It hath been objected out of Br. Treaſon, 24. 


1 Mar. That the ſaid Statute of 25 E. III. is taken 
largely, and that the detaining of a Caſtle or 
Fortreſs is Treaſon. To this I anſwer, that the 
bare detaining of a Caſtle is not Treaſon, unleſs it 
be with intention of the death of the King; but the 
taking of a Caftle is Treaſon. And the caſe there 
meant by Brook, is Conſtable's Cafe, Dy. 128. And 
I confeſs, 13 Elix. Dy.298. Dr. Story's Caſe®*, that 
conſpiracy to invade the Kingdom, is Treafon ; 
for this cannot be without great danger of the death 
of the King; for, — arma tenenti, Omnia dat qui 
juſta negat.—And all thoſe Indictments were, that 
they intended the death of the King; but no fuch 
intent ion is expreſſed here. 

6. It hath been objected, That this caſe is out of 
the Petition of Right, becauſe in this Return there 
is a cauſe ſhewed. But the grievance whereupon 
the Petition of Right was framed, was, where no 
cauſe was returned, Tr is true, that the grievance 
goes no further, but where no cauſe was return'd ; 
for that was the grievance at that time, Bur the 
words of the Petition of Right are further, 
without being charged with any thing, to which they 
might make anſwer by the Law — which implies, 
that ſuch caufe ought to be contained in the Return, 
which being put into an Indictment, the party may 
have his anſwer thereto. e 
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7. It was objected, That the Return ſhall not 
be conſtrued and expounded by fractions. I an- 
ſwer, That we need not make ſuch an expoſition; 
for the joint conſtruction thereof makes more for ue, 
than the ſeveral, as is ſhewed before, 

8. That a general Return is ſufficient, and it 
need not have terms of art in it, as an Indi&ment 
ought to have, For anſwer, I confeſs it; but I at- 
firm, as above, that a Return ought to be ſo p:rti- 
cular, that the nature of the offence ought to ap- 
pzar out of it: and it is not to be compared to ge- 
neral Writs, as, Apoſtats capiendo, Idiotd exami- 
nando, Let raſo amovende, and the like: for thoſe 
Writs are good enough, becauſe they contain the 
very matter. And although it hath been faid, 
that there are two kinds of Lepers, yet I never 
heard but of one: and the Writ, de Hzretico com- 
burendo, is general, and good, becauſe it is but a 
Writ of execution upon a Judgment, given by the 
fpiritual Power. Burt becauſe they might not med- 
dle with the blood of any man, the execution is by 
the ſecular Power. 

9. It hath been objected out of 30 of; p. 19. that 
the King would have one drawn and hanged, for 
bringing into {rg/and the Bulls of the Pope. But 
the Book anſwers it ſelf, for he was not drawn and 
hanged. 

10. The Statute of Helm. 1. cap. 15. was ob- 
jected. But as oft as that Statute is objected, I 
will always cry out, The Petition of Right, The Pe- 
tition of Right ! as the King of France cried out no- 
thing but France, France! when all the ſeveral Do- 
minions of the King of Spain were objected to him. 

11. A curious diſtinction hath been taken by Ser- 
Jeant Davenport, between —_ To Sedition, and 
ſtirring Up Sedition ; for the firſt implies an incli- 
nation only to do it, the ſecond implies an act 
done. But this is too nice, for if a man ſtir up Se- 
dition, or to Sedition, if it be with intention of the 
death of the King, the one and the other is Trea- 
ſon. 

12, The opinion of Forteſcue in 31 H. VI. 10. 5. 
hath been objected, That for an offence done to 
the Court, a man may be committed before con- 
viction. To this I anfwer, 1. That the Book does 
not ſay, That he ſhall be committed without Bail. 
2. The offence being done in face of the Court, the 
very view of the Court is a conviction in Law. 


13. There was objected the 24 of Edw. III. 23. 


Sir Thomas Fitchet's Caſe, who, for going armed 
in the Palace, was committed by this Court with- 
out bail or mainprize; which ſeems to be the 
ſtrongeſt and hardeſt caſe that hath been objected. 
But the anſwer to it is clear, and undeniable ; for 
the Statute of 2 E. III. cap. 3. is, That if any one 
come armed before the Juſtices, he ſhall forfeit his 
armour, and ſhall be impriſoned during the King's 
pleaſure z ſo that by the expreſs purview of the Sta- 
tute, ſuch a man is not bailable, So my concluſion 
remains firm, notwithſtanding any of thoſe objec- 
tions. That the priſoner here, being committed be- 
fore conviction of any offence, (it being not poſſible 
to underſtand this offence Treaſon) is bailable ; 
and that he is bailable here, I will offer two other 
reaſons: 1. The Return is here for Sedition; and 
there is an information in the Szar-chamber againſt 
the priſoner, for ſeditious Practices againſt the King 
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I will not affirm, that they 
are the fame offence, but there is ſome probability 
that they are the ſelf- ſame; and if they be the ſame 
offence, then the Sedition here intended is nor 


and his Government. 


Treaſon, and ſo the party is bailable. 2. This 
priſoner was ready at this Bar the laſt Term, and 
here was a Grand-Jury at Bar the laſt Term, and 
here was the King's Counſel preſent, who are 
moſt watchful for the King; and yet an Indict- 
ment was not preferred to them againſt this pri- 
ſoner. Which things induce me to be of opinion, 
that the offence here mentioned in this Return is 
not Treaſon, or ſo great as is pretended on the 
other ſive, I will remember one caſe which per- 
haps may be obje&ed, (and yet I think they will 
not object it) and fo conclude. 11 K. II. Parlia- 
ment Roll 14. in the printed Statute, cap. 3. and 5. 
where it appears, that divers queſtions were 

pounded by the King to Tre/ilian and Belknap, the 
two Chief Juſtices, and to the other Juſtices: one 
of which queſtions was, how they are to be puniſh- 
ed, who reliſted the King in exerciſing his Royal 
Power ? &c. And the anſwer of the Judges was, 
una voce, that they are to be puniſhed as traitors z 
and 21 K. II. cap. 2 1. this opinion was confirmed. 
But afterwards in 1 H. IV. cap. 3 and 4. and 1H. IV. 
in the Parliament-Roll, numb. 66, 67. the Judges 
were queſtioned, for their opinion, in Parliament. 
They anſwered, That they were threatned and en- 
forced to give this opinion, and that they were in 
truth of the contrary opinion. And Belknap ſaid, 
That he acquainted and proteſted to the Earl of 
Rent aforehand, that his opinion was always to the 
contrary. But the Parliament was not content with 
theſe excuſes, but they were all adjudged Traitors; 
and Tre/ilian's end is known to all, and Belknap 
was baniſhed ; for his wife, in 2 H. IV. brought a 
Writ, without naming her husband, becauſe he 
was baniſh'd. And the ſaid Statute of 21 R. II. 
was repealed. Therefore upon the whole matter I 
conclude, that the priſoner ought to be bail'd. 


On the ſame day, Sir Miles Hobart, and Benjamin 
Valentine, and Denfil Hollis Eſquires, were at the 
Bar, upon an Habeas Corpus directed to the ſeveral 
priſons; and their Counſe] was ready at the Bar to 
have argued the cafe for them alſo : But becauſe the 
ſame Return was made as above, they ſaid, That 
all of them would rely upon this argument made by 
Mr. Littleton. | 


Mr. Selden's Argument“. 
PO N the Writ of Haheas Corpus, ad ſubjicien- 
dum & recipiendum, ditected out of the King s- 
Bench to the Lieutenant of the Tower, he returns, 
that the priſoner was firſt committed to his cuſtody 
by a warrant of the Lords of the Privy-Council, 
dated 4 Martii 5 Caroli Repis, and recites the war- 
rant wherein the King's pleaſure for the commit- 
ment is alſo ſignified, And farther, he returns, 
that the priſoner 1s detained by- him, by virtue of 
another warrant, afterward directed to him, under 
the King's own hand, dated the 7th of May follows 
ing; wherein it is ſignified, that he was to take 
knowledge, that the commitment was for notable 
Contempts commilted againſt Our Self and Our Govern- 
ment, and for ſlirring up of Sedition againſt Us, with 
Fey, pak * 


* The Editor of Mr. Selden's Works, in his Preface to the third Volume, ſays, © This is the Subſtance of an Argument made in 
* his (Mr. Selden's) own Caſe, and which was pronounc'd by Mr. Littleton.” But as there is ſo great a difference between them, 
we leave the Reader to judge of that; and, as it concerns ſo grand a point as the Liberty of the Subject, have therefore given both 
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a command to detain him until his Majeſty's plea- 
| ſure were farther known, Sc. And ſo certifies the 
Court, that theſe are the cauſes of taking and de- 
taining him, and brings in his Body according to 
the Writ. And, whether upon this Return, the 
priſoner ought to be delivered by the Court, upon 
ſufficient bail, or remanded to the Tower, is the 
queſtion ? That is, ſuppoſing the Return to be 
every way true (as in all caſes it muſt be ſuppoſed, 
when the queſtion ariſes upon a Return) whether 
there be ſufficient cauſe expreſſed in it, for which 
the priſoner ought to be remanded? Or, that the 
cauſe of the commitment be ſuch (as it is expreſſed 
in the Return) that he ought to be bailed? If there 
were no more in the caſe, but the Lords, or the 
King's command only, without farther cauſe ſhew- 
ed of the commitment ; then it were clear, by the 
declaration of both Houſes of Parliament, and the 
anſwer of his Majeſty to that declaration, in the 
late Petition of Right, that the priſoner were to be 
remanded. And the objections that ſome have 
made, out of the Statute of Meſtminſter, the firſt, 
cap. 15. That perſons committed by command of 
the King, are not repleviſable, and out of Stamford, 
fol. 73. as if he interpreted bailable (which indeed 
he doth not, if he be obſerved) to be underſtood in 
that Statute by repleviſable, and the like, are di- 
re&ly againſt the very body of the Petition of Right, 
and were ſo fully cleared in the debates, out of 
which the Petition of Kight was framed, that to 
diſpute them again, were but to queſtion what the 
whole Parliament had already reſolved on, as the 
certain and eſtabliſhed Law of the kingdom. Nor 
is it timely to diſpute here again the general power 
of commitment, by the Lords or by the King 
himſelf. There is a commitment in the caſe, and 
there is a cauſe ſhewed of that commitment, and 
of the detainer in priſon; and the quality of that 
cauſe only is truly the ſole queſtion ; to the ſta- 
ting of which, the nature and courſe of bails upon 
offences, either returned generally upon Habeas 
Corpus, or appearing more ſpecially upon Indict- 
ments, is ſhortly to be firſt opened. All offences, 


by the Laws of the Realm, _ of two kinds: 
The firſt, puniſhable by loſs of life or limb; the 


ſecond, by fine, or ſome pecuniary mulct, or da- 
mage and impriſonment, or by one of them; and 
thoſe of the firſt kind being Treaſon, Murder, Fe- 
lonies of leſs nature, and ſome more; and of the 
ſecond kind, bloodſheds, affrays, and other treſ- 
paſſes : If any priſoner ſtand committed (though 
before conviction) for Treaſon or Murder; the 
Judges, for ought appears in the Books, have not 
often uſed to let him to bail, unleſs it have appear- 
ed to them, that there hath been either want of 
proſecution, or of evidence to proceed, or that the 
proceeding through diſability of the appellant (in 
caſe of appeals) as when he is excommunicate, is 
delayed; or that the evidence is ſlight, or ſome 
ſuch like cauſe. So that in the bailing upon ſuch 
offences of the higheſt nature, a kind of diſcretion, 
rather than a conſtant Law hath been exerciſed, 
when it ſtands wholly indifferent in the eye of the 
Court, whether the priſoner be guilty or not“. 
And according to that, they often let to bail, de- 
tain in priſon, or remand the priſoner. Alſo in 
Felonies of leſs nature; which being all, as thoſe 
of the greateſt nature capital, and fo the puniſh- 
ment of the ſame above impriſonment, the impri- 


ſonment of the offenders without bail, is only uſed 
ad ſalvam cuſtodiam, and cannot be uſed ad fænam. 
But if a priſoner before conviction, or ſomewhat 
that ſupplies a conviction, (ſo therefore alſo fit 
enough before conviction) ſtand committed for 
treſpaſſes only, as all offences of the ſecond kind 
are, and are puniſhable only by fine and impriſon- 
ment, or by one of them (in which caſe impriſon- 
ment is to be the higheſt part of his puniſhment,* 
after conviction) there, by the conſtant courſe (un- 
leſs ſome ſpecial Act of Parliament be to the con- 
trary in ſome particular cafe) upon offer of good 
bail to the Court, he is to be bailed ; which agrees 
alſo with all juſtice and exactneſs of reaſon, that ſo 
both the Court may, by his ſureties and bail (to 
whole care he is a- new committed) be aſſured to 
have him ready at the day given him upon the bail, 
to anſwer all proceeding againſt him; and he him- 
telf, having ſureties that ſo undertake for his ap- 
pearance, may not be compelled, before convic- 
tion, to endure that continually, ad cuſtodiam only, 
which is the higheſt part of what he is to ſuffer, 
after conviction, ad pænam. So that in caſes of 


1mpriſonment for offences of the firſt kind, divers 


circumſtances might be, for which ſufficient bail 
offered, might, according to the uſe, be refuſed by 
the Court. But in caſes of impriſonment for offen- 
ces of the ſecond kind, ſufficient bail, offered be- 
fore conviction, ought of common right to be ac- 
cepted 3 faving ſtill, where a ſpecial Act of Par- 
lament alters the Law in ſome particular caſe : but 
there is no colour or pretence of any ſuch Act con- 
cerning the caſe in queſtion; ſo that we are to exa- 
mine it (for the point of bailing) only at the com- 
mon Law. | | 
The ſtate then of the queſtion is but this: Whe- 
ther that expreſſion, for notable Contempts againſt 
Our Self, and Our Government, and for ſtirring up 


of Sedition againſt Us, do denote any offence of the 


firſt kind? Which, if it do not, or ſo do not, as 
that the Court may by the words of it be ſufficient- 
ly informed that ir is ſome offence, at leaſt, of the 

rſt kind ; the bail, in this caſe, ought to be ac- 
cepted. The offences in the Return, being two; 


firſt, notable Contempts, and then ſtirring of Sedition, 


and both againſt the King. 

T here can be no queſtion made of it, but that all 
Contempts, of what kind ſoever, that are puniſh- 
able by the Laws of the Realm, are againſt the 
King and his Government, immediately or mediate- 


"ly. And although the latitude of them be ſuch, as 


that ſome may vaſtly exceed others; yet they are 


all, as Contempts, only treſpaſſes, c. puniſhable 


only by fine or impriſonment, or by both, but not 
until conviction of the parties (as neither are other 
like offences) unleſs the Contempt be in the face of 
ſome Court, againſt which it is committed, which 
ſupplies a conviction. Now in this caſe, the Con- 
tempts are only expreſſed in a generality, and no 
conviction appears of them. So that for that part 
of the Return, there can be no colour why the bail 
ought not to be accepted. But all the doubt of the 


caſe depends upon the ſecond offence ; that is, be 
flirring up of Sedition againſt the King. Which if it 


be an offence only of the ſame kind as Contempts 
are, or a meer treſpaſs only to the King ; or, it by 
the words of the Return, it appears not to the 
Court to be an offence of the firſt kind, that is, 
either Treaſon, or Felony at leaſt, (there being no 

con- 


vide 2. aſſiſ. pl. 3. 3. aſſiſ. pl. 12. 43. aſſiſ. pl. 40. 26. aſſiſ. pl. 47. 41. ala, pl. 14, | 21 Edw. IV. fol. 25. and 71. 
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Cnviction in the caſe) the priſoner ought to be 
bailed. For, unleſs the Court be aſſured, out of 
the words of the Return, that the priſoner ſtands 
committed for ſome ſuch cauſe, for which he might 
not, of right, demand his bail; it is clear they 
ought to bail him. It reſts therefore to examine 
che nature of the offence comprehended in thoſe 
words, /tirring up [edition againſt us, If it be any 
thing above what is treſpaſs only, plainly it muſt 


be cither Treaſon or Felony, For Felony, no 


man. pretends that by thoſe words, any kind of Fe- 
lony 1s to be underſtood, The queſtion then muſt 

2, whether the ſtirring up ſedilion againſt the King, 
be Treaſon or no? that 1s, High-Treaſon, as all 
Treaſon is that toucheth the King, as Treaſon. 
For Petit-Treaſon, by the Common Law, is Felo- 
ny, in regard of the King, and Treaſon only with 
reſpect to perſons ſlain, againſt the faith and obe- 
dience due from the offender; and therefore the in- 
dictments of it ſay, felonice & proditorie. 

In the conſideration of the queſtion thus ſtated, 
firſt, the uſe of the word /edition, and the ſenſe of 
it in our Language, and in our Laws, that received 
it out of that language, is to be examined; and 
then what thoſe words, againſt us, import. Oat 
of both which, it will be eaſily concluded, that the 
offence, as it is expreſſed in the Return, although 
it be a great one, yet it is only a treſpaſs, and pu- 
niſhable by fine only or impriſonment, or both of 
them. For ſedilion, and the general notion of it; 
we have not either in the diviſion, or explication of 
offences that occur in our Books, an expreſs defi- 
nition, deſcription or declaration of it, though it oc- 
curs ſometimes, as mingled with ſome other offen- 
ces, and the adjective of it oftener than ſubſtantive : 
Nor hath there been yet found any indictment or 
proceeding upon the crime of ſedition, by that 
name ſingly, as an offence in Law, clearly enough 
known by itſelf. Unlawful b cena routs, riots, 
commolions, are the neareſt, if not the very things 
that, by other names do, for the moſt part, expreſs 
what ſedition is in our Laws. Vid. 3 Hen. VII. fol. 
1. & Brook. riots 4 C 5. But our language, ra- 
ther than our Laws, hath received the word from 
Latin, and thence hath- in preambles of Statutes, 
and of indictments, ſometimes inſerted it; fo that 
miſſing an expreſs expoſition of the word in our 
Law, we have reaſon to ſeek for it firſt in the lan- 
guage whence wereceived it, and then in the uſe of 
it in our own. 

In Latin, that which is mutiny, raiſing of tumult, 
aſſembling of any arm'd power, or conventicles, 
or the like, is edition. Whence it is, that in the 
Civil Law, ſeditio & tumultus are frequently joined; 
and concitatores ſeditionis, and actores ſeditionis, oc- 
cur in the text of that Law, for ſuch as ſtir up 
ſedition. And thence alſo ſeditio militaris is uſed for 
à mutiny of the Soldiers in the Army, in Tacitus 
and others, and that for no more than the profeſſing 
themſelves againſt any command whatſoever given 
by the General. In this ſenſe it is uſed alſo by a 
Lawyer of Epheſus, in the holy text, where Deme- 
trius the ſilver- ſmith aſſembled the reſt of his com- 
pany againſt St. Paul, for preaching againſt Diana. 
tor we are (laith he, ſpeaking to appeaſe the aſſem- 
bly) even in jeopardy to be accuſed of this day's ſedi- 
tion, for as much as there is no cauſe whereby we may 
give a reaſon of this concourſe of people. Acts xix. 40. 
In the ſame ſenſe Tertullus, an Orator and Lawyer, 


* ff. ad l. Juliam majeſtatis, lib. 1. & tit. ad leg. Jul, de vi publ. l. 3, &c. C. tit. de ſeditioſis, I. 1. & * 


pleading againſt St. Paul at Cæſgarea, before Felix 
the Governour there, Ve have found this man a mo- 
ver of ſedition amongſt all the Fews throughout the 
World, and a chief maintainer of the ſe of the Naza- 
rens, As xxiv. 5. And ſuch like teſtimonies are ve 
obvious. In the ſelf-ſame ſenſe the word was recei- 
ved into our language, as we may ſee in that Act 
of Parliament againſt the Lo/lards, under Hen. IV. 
2 Hen. IV. c. 13. The words there are, That 
they taught openly and privily divers new doctrines, 
contrary to the faith and determinations of the Holy 
Church ; and of ſuch ſect and wicked doctrine and opi- 
nions they make unlawful conventicles and confederacies, 
they hold and exerciſe ſchaols, they make and write 
books, they do wickedly inſtruct and inform people. Et 
ad /editionem ſeu inſurrectionem excitant quantum poſ- 
ſunt, & magnas diſſentiones & diviſiones in populo 
faciunt. Rot. parl. 2 H. IV. n. 48. And, as much 
as they may, incite and ſtir them to ſedition and in- 
ſurrection, and maketh great ſtrife and diviſion among 
the people, &c, And about the beginning of Queen 
Mary, an Act of Parliament was made againſt ſe. 
ditious words and rumours ; in the preamblewhereof, 
ſeditious and ſlanderous news is mentioned, and ſeditious 
and ſlanderous writings, and perſons intending and prac- 
tiſing to move and ſtir ſeditions, (fo it is in Raſtall, 
and the Roll of Parliament, not ſeditious, as in the 
Statutes at large) diſcord, diſſenſion, and rebellion 
within this Realm. 1 & 2 Phil. & Mar. 3. And 
to the fame purpoſe, an Act of Explanation of the 
ſaid Act of Queen Mary, was made in the begin- 
ging of Queen Elizabeth, 1 Eliz. cap. 6. wherein 
mention allo is of falſe, ſeditious, and flanderous - 
news, or tales, againſt the Queen. As alſo in her 
13th Year, cap. 1. a proviſion is made againſt con- 
tentious and ſeditions ſpreading abroad of titles to the 
ſucceſſion of the Crown, And in another Act of the 
ſame year, c. 2. allo the bringing Bulls from Rome, 
to raiſe and ſtir ſedition, is mentioned in the pream- 
ble. And in the 23 year, another Act 23 Eliz, cap. 
2, was made with this title, Againſt ſeditious words 
and rumours uttered againſt the Deen; moſt excellent 
Majeſty. And in Indictments upon that Statute of the 
1/t and 2d of Philip and Mary, as it was continued in 
the Act of the 23d of Elizabeth; the party indicted 
for ſlanderous words, in defamation of the Queen, is 
ſaid to have been machinans & intendens ſeditionem 
& rebellionem infra hoc regnum Angliæ movere & ſuſ- 
citare, and that adviſate, & cum malitioſa intentione, 
contra dictam dominam reginam, & felonice ut felo 
dicte domine regine nunc, deviſavit & ſcripfit quaſdam 
falſas, ſeditioſus, & ſcandaloſas materias, &c. 34 Eliz. 
Coke, lib. intrat. tit. indictment, fol. 352. col. 3. 
& 353. where the title is miſreferred to the Act of 
1 Eliz. cap. 2. 
In the Lord Cromwel!'s cafe alſo, 20 Eliz. Coke 4. 
in a. de ſcandalis, ſeditio is mentioned againſt the 
Queen's Proceedings; and ſeditio domini regis, vel ex- 


ercilus ſui, in Bracton, fol. 118. and ſeditio regni, 


vel exercitus, in Glanville, JI. 14. c. 1. and feditio 
Per ſonæ domini regis vel exercitus, in Hengham, c. 2. 
Now, for the ſenſe of the words /edition and ſedi- 
tious, it will be moſt plain, that in all theſe places, 
(except thoſe old Books of Bracton, Glanville, and 
Hengham, the interpretation of whom hath fitteſt 
place after the examination of the objections made 
to prove /edition to be treaſon) they denoted in our 
Language, and in the uſe of our Laws, that recei- 
ved them thence, ſuch an offence as was not 2 — 
able 
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able (without ſome ſpecial proviſion by Act of Par- 
liament) otherwiſe than by fine and impriſonment, 
at the utmoſt; and were reputed ſingly, but as 
words or names deſigning inmults, unlawful aſſem- 
blies,routs, faftions or rebellions againſt any part of the 
eſtabliſhed Laws, or publick commands, There- 
fore in that Act of 2 Hen. IV. concerning the Lol- 
lards, the puniſhment of them that offended againſt 
the Act, and were /uch ſtirrers of ſedition and inſur- 
rection, was, that they ſhould be impriſoned only 
by virtue of that act, until purgation, if they pur- 
ged themſelves; and impriſoned and fined after 
conviction, and detained in priſon till abjuration ; 
and upon refuſal to abjure, or upon relapſe, to be 
burnt for Hereticks : But that Act is repealed by 
the 25 Hen. VIII. cap. 14. So, by the Act of the 
1/t and 24 of Philip and Mary, the firſt offence of 


' ſpeaking ſeditious and flanderous words, or rumours of 


the King or Queen, was after conviction, ſtanding 
on the Pillory, and loſs of Ears, (unleſs he redeem- 
ed them by the fine of 100 J.) and three months 
impriſonment. And if any, from another's report, 
ſhall ſpeak any ſeditious and ſlanderous news of the 
King and Queen, he ſhould, after conviction, loſe 
one Ear (or redeem it by 100 Marks) and have 
one month's impriſonment: And that if any ſhould 
maliciouſly deviſe, or write any book or Toriting, con- 
taining any fa ſe matter, clauſe or ſentence, of ſlander, 
reproach, and diſhonour of the King or Queen, to ali- 
enate the minds of the ſubjefts from their dutiful obe- 
dience, or to the encouraging, ſtirring, or moving of 


any inſurrection or rebellion within this realm ; or, if 


any procure any ſuch thing io be done (the ſaid offence 
being not puniſhable by the Statute of 25 of Edw. III. 
of treaſon) be ſhould loſe his right hand. And that the 
ſecond offence of them that were puniſhable by loſs of 
Ear,or Ears, ſhould be impriſoument during life, and 
loſs of all their goods and chattels, This Act of Queen 
Mary expired at her death, and agreeable to it was 
that proviſion of the Act of 1 Eliz. c. 6. which ex- 
tended the ſame to Queen Elizabeth, during her 
life ; but there is no ſuch law at this day in being. 
So, in that of the 13 of Eliz. cap. 1. the firſt of- 
fence of contentious and ſeditious ſpreading abroad of 
titles to the ſucceſſion of the Crown, is puniſhed by the 
impriſonment of one whole year, and the loſs of 
half the offender's goods, and the ſecond offence by 
the pains of a præmunire. The bringing in of 
Bulls alſo from Rome, to alienate the minds of the 
ſubjects from their dutiful obedience, and to raiſe 
and ſtir edition and rebellion, is made High-Treaſon 
by that other Act of the ſame year. By which it 
appears, that ſtirring to ſedition alone is in that very 
AR clearly ſuppoſed of far leſs nature, But that 
Act is alſo expired. In that alſo of the 23 of Eliz. 
cap. 2. the reporters of ſeditious neus, or rumours, 
againſt the Queen, was made loſs of Ears (as be- 
fore) or, that to be redeemed at 200 J. beſides im- 
priſonment of ſix months: and the reporters from 
another's mouth, to be puniſhed according to that 
of 1 and 2 of Philip and Mary; ſaving, that the 


impriſonment, by this Act, is three months, and 


the ſecond offence is made Felony, and writing of 
any ſeditious matter, to the purpoſes in that Act of 
Queen Mary, is made Felony, upon which Act 
the indictments of Felony, before-mentioned, are 
grounded; but that Act alſo expired by the death 
of Queen Elizabeth, Andin that caſe of the Lord 
Cromwell, who brought a Scandalum magnatum a- 

ainſt the parſon of Northelenham in Norfolk, for 
Eg: That you like not of me, but you like of them 

3 


that maintain ſedition againſt the Queen's proceedings. 
Although, in the report of the caſe, {edition generally 
be called an open and heinous crime, and deſcribed 
to be as in the nature of ſome great factious aſſem- 
bly, or riot; yet the defendant juſtifies the words, 
by this, that the plaintiff and he had diſcourſe of 
one that preached againſt the Book of Common- 
Prayer, and that in their diſcourſe, the plaintiff 
ſaid to the defendant, 7 like not of thee: To which 
he replied, 1t is no marvel, for you like of them that 
maintain ſedition, (prædict. /editio/am doctrinam in- 
nuendo) againſt the Queen's proceedings ; and the 
juſtification allowed good. Whence it appears 
clearly, that maintaining ſedition generally may be, 
ſuch preaching of ſeditious doctrine which is puniſh- 
able only by the Statute of 1 Eliz. c. 1. by fine and 
impriſonment. Out of all which examples it ap- 
pears, that ſedilion, and Acts /editiouſly done, are 
of themſelves ſingly, no capital crimes, or other- 
wiſe puniſhable than by fine or impriſonment, or 
both; unleſs by ſome ſpecial Act of Parliament it 
be ordained otherwiſe. And to confirm this alſo, 
we may obſerve divers other Statutes; where, routs, 
riots, rebellions, and inſurreFions (all which, of them- 
ſelves, if no traitorous intent appear, by ſome overt 
Act, are puniſhable but by fine and impriſonment, 
unleſs ſome Act of Parliament eſpecially ordain a 
greater puniſhment) have ſpecial puniſhments ap- 
pointed for them ; being at the Common Law, bur 
in the nature of treſpaſſes. As in the 17 Kich. II. 
c. 8. it appears, that in the 5% year of the ſame 
King (which is 5 Rich. II. c. 6. Stat. 1.) outragious 
aſſemblies of the people againſt the King's dignity, and 
his Crown, and the Lars of the land (as every great 
riot is) were made Treaſon ; which Act is long ſince 
repealed, Whence it is alſo very obſervable to this 
purpoſe, that in two Acts of Parliament, the one 
of the 2 Hen. V. c. 9. Stat. 1. and the other of the 
8 Hen. VI. c. 14. the ſimple word riots (which is moſt 
known in the Law, to this day, for ſeditious aſſemblies) 
is taken plainly as an expreſſion ſufficiently com- 
prehending aſſemblies of people, in great number, 
in manner of inſurrection, and alſo rebellions, as 
will appear plainly, by comparing the preambles 
with the bodies of the ſame Acts. And in 11 Hen. 
VII. c. 7. for the puniſhment of unlawful raiſing and 
leading of people, riots, routs, and other unlawful af- 
ſemblies, a form of proceeding is appointed; where- 
in appears moſt plainly and exprefsly, that the 
puniſhment was only by fine and impriſonment, 
and the Act was to continue but till the next Par- 
lament, when it expired. Therefore alſo by the 
Act of 3 & 4 Edw. VI. c. 5. entitled, An Act for 
the puniſhment of unlawful aſſemblies, and riſing of the 
King's Subjects, it was ordained, That if any perſons, 
to the number of twelve, or above, being aſſembled to- 
gether, ſhall intend, with force of arms, unlawfully 
and of their own authority, to kill or impriſon any of the 
King's Privy-Council, or to alter, or change any 
Laws eſtabliſhed by Parliament, and fhall not depart 
and retire to their own habitations, within one hour 
after command made by the Sheriff, ſome Juſtice ef 
the Peace, or other ſuch Officer, in that behalf ; the 
offence ſhould be High-Treaſon. And if ſuch perſons 
aſſembled, to the pulling down of ditches, or laying o- 
pen incloſures, or lo the committing of ſome ſuch more 
off ences, retire not within that ſpace, that it ſhall be 
Felony m them, And if any ſhould incite ſuch perſons 
to any ſuch aft, by ſpeaking, ringing a bell, ſounding a 
trumpet, firing of beacons, or the lite; inſomuch that 
they remain together after any ſuch command, as _ 

ſaid, 


1629. 
by the ſpace of an hour, and commit any ſuch A, 
as aforeſaid, it ſhould be Felony alſo. And the per- 
ſors » o/ſembled, and remaining together, to the num- 
ber of forty, by the ſpace of two hours, are by the 
fame made Trattors. And that if the number be above 
two, and under twelve, that with force of arms, un- 
lawfully, and of their own authority, aſſembled for 
the caſting down of ditches, incloſures, and divers ſuch 
other things, their ſtaying together after ſuch command 
by the ſpace of an hour, ſhould be puniſhed by a yea, 
impriſonment, and fine and ranſom at the King's plea- 
ſure. And it is alſo in the ſame Act ordained, That 
if any perſon ſhall procure, move, or ſtir any other per- 
fon, or perſons, to ariſe, or make any trailorous or 
rebellious aſſembly, to the intent to do any of the things 
before-mentioned, it ſhould be Felony. And further, that 
if any perſon were ſpoken to, moved, or ſiirred to make 
any commotion, inſurrection, or unlawful aſſembly for 
any of the intents before-mentioned, and did not tell 
it within twenty-four hours afterward, unleſs be have 
ſufficient excuſe, to ſome head Officer where ſuch ſpeak- 
ing were had, ſhould ſuffer impriſoument, until he were 
diſcharged by three Fuſtices of the Peace, whereof one 
to be of the quorum. This Act was to endure till 
the end of the next Parliament only, which was in 
7 Edw. VI. and then, cap. 11. it was continued till 
the end of the next, which was in 1 Mar. .. 2. 


wherein, c. 12. it is repealed, and another of the 


ſame nature made. Both which ſhew moſt evident- 
ly, that thoſe unlawful aſſemblies, inſurrections, 
commotions, and the like, which are plainly Sedi- 
tions, provided for by thoſe Acts, were before but 
treſpaſſes, puniſhable only by fine and impriſon- 
ment. That of the 1 Mar. /efſ. 2. c. 12. is entitu- 
led, An Act againſt unlawful and rebellious Aſſem- 
blies, where the clauſe of the Privy-Counſellors (that 
was in the 3 & 4 Edw. VI.) is omitted; and the 
reſt of the offence touching the altering of Laws, is 
expreſſed, as in that of Ed. VI. ſaving that the 
crime is made Felony, whereas it was Treaſon by 
that of Ed. VI. The reſt of that Act of 1 Mar. is, 
for the moſt part, agreeable with that of Ed. VI. 
ſaving, that none of the offences are Treaſon by 
this Act, but Felony at the moſt. And for the 
being /poken to, or ſtirred to make any commotion, aud 
not diſcovering it; here, in this of Queen Mary, the 
offender is to ſuffer impriſonment only for three 
months, unleſs he be diſcharged by three Juſtices of 
the Peace, as in that of Ed. VI. This of Queen 


Mary, was kept on by continuance only, from one 


Parliament to another, during her time; and in 1 
Eliz. c. 16. it was made to continue during the life of 
Queen Elizabeth, and at her death expired. To this 
purpole alſo the Act of 14 Eliz. c. 1. is obſervable; 
where, unlawful practices, ſecret conſpiracies and de- 
vices, to take or ſurprize any of the Queen's fortified 
Caſtles, and the malicious and rebellious intent of ſur- 
prizing, or taking them, being expreſſed by overt Att, 
or word, are nes. Felony ; and the not giving them 
up within ſix days after command from her, is made 
Treaſon ; which A& alſo expired with her life. 
Here the offences made Treaſon and Felony by the 
Act, were both Seditions of a high nature; and yet 
but treſpaſſes before the Act made, nor are they 
other now the Act is expired. For the ſurpriſing 
or detaining of a Caſtle, without levying a war, or 
ſome other Act of Treaſon (as in Sher/ey's caſe in 
Dyer) was not Treaſon, but by that Act. To 
theſe we may juſtly add that caſe of the Earl of 
Northumberland in 5 Hen. IV. rot. parl. u. 11. 12. 
&c. He acknowledged by writing, in Parlia- 
Vol. VII. 


on an Habeas Corpus. 


233 
ment, that he was guilty of not keeping the Laws as 
ligeance asketh, and of gathering power, and giving of 
liveries, (which are the words of the Parliament- 
Roll) and upon ſpecial conſideration had, by the 
Lords and Judges in Parliament, of the nature of 
the offence thus ſet forth, they adjudged it was nei- 
ther Felony nor Treaſon, but only Treſpaſs ; and 
ſo are the expreſs words of the Roll. Yet the ga- 
thering of pcwer, and giving liveries, and breaking of 
allegiance, are large expreſſions of that, which in it- 
ſelf was truly /edition, and that of a high nature: 
And thus, both by the uſe of the word, and the 
puniſhments provided, in ſome caſes in Parliament, 
for remedy of the offence (without which ſpecial 
proviſion it is never found capital} it appearsclearly 
that /edition, or the ſtirring of edition, alone, at the 
Common Law, (and no Statute, now in force, hath 
ordained otherwiſe) is but treſpaſs, and puniſhable 
only by fine and impriſonment. 
Now for the words againſt us; that is, againſt the 
King. There is no doubt at all, but that all offen- 
ces are againſt the King. Every ſlight treſpaſs, by 
the Law, is contra pacem domini Regis, and whatſo- 
ever is againſt his peace, is againſt him; as alſo div 
vers indictments of meer treſpaſſes, conclude with 
in contempium domini regis ; and contra coronam & 
dignitatem ſuas: As in an indictment for hearing of 
maſs, is contra pacem, diznitatem & coronam domini 
regis. All which import againſt the King. And that 
Act of 23 Eliz. is made againſt ſeditious words 
againſt the Queen's moſt excellent Majeſty ; which, 
even after the Act, remained not capital, being 
before but treſpaſs. And in the preamble of that 
of 14 Eliz. it appears, the Act was made againſt 
unlawful practices, ſecret conſpiracies and devices, 
ſtirred and moved againſt our ſovereign Lady the 
Queen, in ſeeking unlawfully to take her Caſtles, For- 
treſſes, and the like. And in Bra#ton, fol. 119. b. 
§. 3. & 120. b. F. 6. the concealing of treaſure, 
which 1s puniſhable by fine and impriſonment, is 
expreſsly ſaid to be, gravis preſumptio contra regem, 
& dignitatem, & coronam ſuam; as alſo the not 
keeping the aſſiſes of bread and ale, and the like. 
Neither is there any doubt of this, but that the words, 
againſt the King, may be applicable to any kind, and 
as well to the leaſt as the greateſt kind of offences, and 
imply nothing that increaſes the offence above treſpaſs. 
It follows then, for the laſt part of the conſidera- 
tion, that (edition being but that which we other- 
wiſe call unlawful aſſemblies, riot, mutiny, rebellion, 
or the like ; and every offence, puniſhable, being 
againſt the King) the ſtirring up of ſedition againſt the 
King, which is, or may be, the ſtirring up of a rout, 
unlawful aſſembly, mutiny, rebellion, or the like, a- 
gainſt ſome ordinary, or extraordinary command, 
roceſs, writ, or execution of ſome eſtabliſhed 
w, is no other offence, by the expreſſion in the 
return ; nor can thereby be underſtood to be other 
(without ſome ſpecial Act of Parliament have alte- 
red the Law) than treſpaſs, and puniſhable only by 
fine and impriſonment, and ſo, by conſequence, no 
Treaſon. As for a ſpecial Act of Parliament, that 
maketh /edition againſt the King, to be higher than 
treſpaſs, there is none ſuch extant. Among all the 
Acts of Parliament that are in force, there is none 
gives any colour here, but that of 25 Ed. III. where- 
in Treaſon is declared: And in that Act, only theſe 


words ; If any one levy War againſt our Lord the 


King, in his Realm, or be adbering to the enemies of 
our Lord the King in his Realm, giving to them aid or 
comfort in his Realm, or elſewhere, and hereof be at- 

| H h | tainted 
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ainted of overt fat, it is Higb. Treaſon. The other 
words concerning other and higher Treaſons, in 
that Act, have nothing that can ſo much as of 
themſelves ſuppoſe a /edition againſt the King, But 
it is true, that in theſe before recited, there may 
be a /edition againſt the Ring; that is, the dev) 
of War againſt the King may be by ſedition, or the 
adbering to the King's enemies, or the levying of War 
againſt bin, may be, by a low expreſſion, perhaps 
ſtiled /ed/tion againſt the King; as in every greater 


crime, as in theft, zre/paſs may be included, or un- 


derſtood. Now, unleſs on the other ſide, in that 
which is /edition againſt the King, Treaſon mult ne- 
ceſſarily be underſtood, theſe words of the 25 
Ed. III. make no more to prove that /edition is 
Treaſon, than any Act againſt theft, can prove 
that zreſpaſs is Felony, Therefore alſo in that very 
AR of 25 Ed. III. the riding openly or ſecretly with 
armed men to kill or rob another man, or to take 
him, and keep him till he make fine and ranſom 
for his deliverance (though it be plainly /edition a- 
gainſt the King, it being againſt his Peace, his Laws, 
and his Crown and Dignity) is but Felony, if rob- 
bery be committed with it, and treſpaſs only if im- 
priſonment till fine and ranſom. And fo is it de- 
clared expreſsly in that Act. And though there 
have been divers Acts of Parliament ſince that of 
the 25 Kd. III. that have made divers other facts 
Treaſon, yet there is none of them that remain un- 
repealed, or not expired, that make any ſuch fact 
Treafon, as is of the nature of /edition againſt the 
King : And except only the Treaſons made by thoſe 
ſpecial Acts of Parliament that remain in force {as 
thoſe concerning Bulls from Rome, Jeſuits, clip- 
ping of Coin, and ſome few more) there is nothing 


at this day Treaſon, ſaving what is compriſed in 


that Act of 25 Ed. III. to which ſome ſpecial 


Laws“ have, in the ages ſince Ed. III. now and 
then reduced all Treaſon, by abrogating all inter- 


venient Laws of Treaſon. And by that Act, it 
there be a doubt that happens before the Judges, 


- by reaſon of any new caſe that comes before them ; 
they ought not to judge it Treaſon, until it be e- 
nacted by Parliament to be ſo. And it doth, in the 
ſame Act, appear, that before that time, there 


was a greater latitude of Treaſon, than at any time 
ſince. Now, even in that time, there is an expreſs 
judgment of the very point in queſtion; though not 


in the ſame terms with this caſe, yet in the ſelt-ſame 


ſenſe, as if this caſe had then been before the Judges. 
It was the caſe of one Ruſſel; he was impriſoned by 
the Juſtice of North Wales, in 9 Ed. III. and re- 
turned to be ſo, es quod A. B. impoſuit ei feciſſæ de- 
buiſſe diverſas ſeditiones, c. dominum regem tan- 


_ gentes. Upon this return, the Court adjudged, that 


the offences contained in the Return, and as they 
could thereby be underſtood, were ſuch for which 


he ought to be bailed ; and they gave their reaſon 


with the judgment, becauſe it did not appear what 
kind of ſeditions againſt the King were meant by it. 


L quod non ſpecificatur quales ſeditiones, Sc. Ideo 


dimittendus, by mainpriſe or bail, which to this 
purpoſe are all one. For if the ſedition had been with 
traitorous intents, and ſo expreſſed, then it had been 


Treaſon, for which they would not have let him to 


mainpriſe. But becauſe ſedition againſt the King, might 
be of divers other natures, and meer treſpaſſes, there- 


fore they ſaid, ideo dimittendus eſt, expreſſing therein 
the right of the priſoner, that he might juſtly claim 


to be bailed, and by law ought to be bailed, and not 
only that he was bailable. But three objections may, 
perhaps, be made to this judgment, to make it dif. 
ter in ſubſtance from the caſe in queſtion. The firſt, 

that A. B. impoſuit ei feciſſæ debuiſſe diverſas ſeditiones, 

Sc. which being as an accuſation in ſo general 

terms, was not certain enough to make him anſwer 

to it, and thence might be cauſe of the judgment. 

The ſecond, that it is not contra dominum regem, or 

againſt the King, as the caſe here is, but tangentes, 

or touching the King. And the third, that here is the 

King's Warrant witnefling the offence, and com- 

mand for impriſonment, and in that of 9 Ed. III. 

only the charge of a Subject and the commitment 

of a Subject. To all three, the reply is eaſy, For 

the firſt, it is plain, that the Juſtice of Nortb 

Wales, ſhews the reaſon of the impriſonment to be, 

becauſe Ruſſel was charged by A. B. to have com- 

mitted /edition touching the King, as every one that 

is returned to ſtand committed for any offence, is 

ſuppoſed to ſtand ſo committed, becauſe ſomebody 

charged him, or accuſed him, or can teſtify againſt 

him ; and that is here more particularly expreſſed, 

which in every Return is ſuppoſed to be underſtood 

in the general words. As, ſuppoſe the Return were, 

that ſuch one ſtands committed for Treaſon, or 
Murder, upon the accuſation, teſtimony, or exa- 

mination of A. B. taken thus, or thus; would the 

Court bail him the ſooner for that addition? And 

in Returns, it was never expected that there ſhould 

be ſuch certainty as that the priſoner might plead 

and be tried. Which can never be done fromReturns, 

but only by Appeals or Indictments, wherein the of- 

fence is in ſpecial ſet forth by time, place, and all 
circumſtances. Or, if they had, in this caſe of 

Rnſel, expected or conſidered ſuch a certainty, they 

ought not to have let him into mainpriſe, or bailed 

him; but clearly diſmiſſed him. For, if an ap- 

peal, which is an accuſation, were brought againſt 

a man, or an indictment put in de diverſis murdris, 
or de murdro, generally; or, de proditione gene- 
rally; clearly, upon ſuch an appeal or indictment, 

the Court would not put the party neither to an- 
ſwer, nor ſo much as to the trouble of bail or main- 
priſe, becauſe ſuch a charge that way, were merely 
void, For in appeals and indictments, the parti- 
cular circumſtance, and the ſpecial offence muſt al- 
ways be ſet forth, or elſe they are void ; but, in 
Returns, the general expreſſion is ſufficient for the 

Court to judge, whether the offence be ſuch, as 
that the priſoner ought to be bailed or no, as the 

common and moſt known practice is. So that the 
firſt objection is of no force. For the ſecond, it is 
certain, that the words tangentes regem, and contra 
regem, in matter of offences, occurring in our Laws, 
are taken as ſynonymous. As in 25 Ed. III. Stat. 
de clero, cap 4. we have Treaſons or Felonies, touch- 
ants auters perſons que le roy meſme ou ſon royal 
majeſtie, touching others than the King; which is 
the ſame with, being againſt others than the King, or 
beſides the King ; that is, petit Treaſons, (which are 
both Treaſons and Felonies) as it appears in Sam- 
ford, l. 2. c. 43. fol. 124. b. High- Treaſon being 
touching the King, or againſt the King, or extending 
to the Ring; which is the ſame in 25 Ed. III. de 
proditionibus, Where the ſenſe of the words appear 
by a Law made but few years after this very caſe of 
Ruffel. So in Weſtmin. 1. ch. 15, Treaſon que toucha 
le roy meſme, is expreſsly for Treaſon againſt the 
King; 


* Vide 10 Rich, II. c. 3. pet. 3. 1 Hen. IV. c. 10. 1 Ed. VI. c. 12. 1 Mar. patl. 1. c. 6. 
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King; that is, High-Treaſon. And Bracton, fol. 
119. 5. H. 2. calls the counterfeiting the Great Seal, 
which is High-Treaſon to this day, Crimen læſæ ma- 
jeftatis,quod tangit coronam Regis, or, Treaſon againſt 
the King, And in this latter age, we ſee in the Sta- 
cute of 14 Eliz. cap. 2. that Treaſon touching the 
perſon of the Queen, and Treaſon concerning the per- 
/on of the Queen, are both as the ſame, and both for 
Treaſons againſt the Queen's perſon. So that tangentes 
regem, and contra regem, denote the ſelf-ſame thing 
in the Law; and for that matter, Ruſſel's caſe, and 
this Return are of the lelf-ſame nature. Now for 
the third objection concerning the King's warrant 
and command in this preſent caſe, which is not in 
that of Ryfſz/'s, but only the accuſation, or charge, 
and command of a Subject. For the command 
fingly conſidered, it is clearly againſt the Petition of 
Right: But if it be conſidered here (as 1t ought) 
joined with the cauſe of commitment, then the 
cauſe is only conſiderable by itſelf, as expreſſed by 
the warrant, But there is no Book-caſe, Act of 
Parliament, or other teſtimony of Law with us, 
that in this kind of conſideration makes any diffe- 
rence between the expreſſion of an offence, in a 
Return of the King's warrant, and the expreſſion of 
it in a Return of a Subject. For all Returns of this 
kind, in judgment of Law, are ſuppoſed true; and 
the ſole point examinable, for matter of bail, is 
the nature of the offence; unleſs the commitment 
were by one chat might not commit, or that ſome 
other circumſtance, not concerning theſe matters, 
were in the caſe. And beſides, in 22 Hen, VIII. rot. 
38. Parker's caſe, & 1 Hen. VIII. rot.......... 
the King's command for commitment for Mur- 
der, and other offences of high nature, hath been in 
the Return, where the priſoner was bailed. Nor 
will there remain any colour of teſtimony to main- 
tain this laſt objeCtion, 

And as againſt this caſe of Ruſſel (which is ſo fully 
in the point) theſe objections may be made; ſo a- 
gainſt the main, the concluſion, it may be objected 
out of thoſe old Authors, Brafon, Glanville and 
Hengbam; that Bracton in expreſs words, makes 
ſeditio domini Regis to be Treaſon : Si quis aliquid 
egerit (ſaith he, fol. 118. b.) ad ſedilionem domini 
Regis, wel exercitus ſui, vel procurantibus auxilium & 
conſilium præbuerit vel conſenſum, it is crimen leſ@ 
majeſtatis, to be puniſhed with death, and ſo ſuppoſes 
it High-Treaſon. So Glanville, Si quis machinatus 
fuerit, vel aliquid fecerit, in mortem Regis, vel ſedi- 
tionem regni, vel exercilus; he faith it is likewiſe 
Treaſon. And Hengham bringing examples of the 
Placita de crimine læſæ majeſtatis, adds, ut de nece 
vel ſeditione perſonæ domini Regis, vel regni, vel ex- 
ercitus, Where we ſee, /editio Regis, or regni, or 
excercitus, is ſuppoſed Treaſon. But the anſwers 
to the authority of theſe old Authors is various. 
Firſt, However they were all three (if at leaſt that 
of Glanvillęe be the work of Sir Randal Glanville, 
Chiet-Juſtice of England under Hen. II.) learned and 
famous Judges in their ages, yet they lived ſo long 
ſince, and the reſt of the particulars of which they 
write, are ſo different (whether we obſerve the Pleas 
of the Crown in them, or the Pleas between party 
and party) from the practice and eſtabliſhed Laws 
of the enſuing ages, that their authority is of ſlight, 
or no moment for direction in judgment of the Law 
at this day, though it be very conſiderable in exami- 
nation what the Law was in their times; and that way 
it lometimes is uſed as an ornament in argument on- 
Iy. as it is ſaid in the commentaries of them. The firſt of 

Von.. VII, 


them died about 400 years ſince; the ſecond, about 
350; and Hengham about 300 years paſt. Second- 
ly, The words of /editio Regis, or regni, are an ob- 
{cure expreſſion, and hardly ſo intelligible as that we 
may know what they meant. For what can ſedition of 
the King mean, in Engli/h, or in Latin, as they ex- 
preſs it? And if it be taken for ſedition againſtthe King 
(as indeed the like words are interpreted in Scottiſb, 
out of the Regiam majeſtatem, by Mr. Skene) it muſt 
be ſo taken againſt all Grammar, and uſual context 
of words; for no more than tumultus Regis, rebellio 
Regis, inſurrectio Regis, is tumult againſt the King, 
or rebellion againſt the King, or inſurrection againſt the 
King, is ſeditio Regis, in force of Language, {edition 
againſt the Ring. Thirdly, Admit it be rightly ta- 
ken for /edition againſt the King,in thoſe old Authors, 
yet the Statute of 25 Edw. III. de proditionibus, fo 
ſettles the Law for Treaſon, that whatſoever was 
Treaſon before that Act, and is not compriſed with- 
in that Act, is no Treaſon at this day, unleſs ſome 
ſpecial Act of Parliament have ordained it. Fourth- 
ly, The conſtant courſe of teſtimonies, as they are 
before ſhewed, ſince the 25 of Ed. III. prove ex- 
preſsly, that only edition againſt the King is taken 
for a leſs offence, and mere treſpaſs. Fifthly, In 
particular offences, we ſee Bracton, (whoſe autho- 
rity 1s the chief of the three, whether we regard the 
expreſſion, or the quality of the writer) differs 
much from the Common Law of the later ages; and 
ſo much, that he is directly, in ſome things of great 
moment, contrary to the clear known Law, both 
of the preſent and of antient times, As, he allows 
no killing of a man to be Murder, but what is done 
ſo ſecretly, that it is not known who doth it, Brac- 
ton, Il. 3. de corona, fol. 134. b. & 135. And 
that if the offender be taken, or, if the party hurt, 
live long enough to diſcover him that hurt him, 
though he die afterward, it is (ſaith he) no Mur- 
der. Which is directly contrary to the Law, yet 
altered by no ſpecial Act of Parliament. So, Si 
quis alterius virilia abſciderit, & libidinis cauſa, vel 
commercii caſtraverit, ſequitur (ſaith he, p. 144. 5. 
F. 3.) pena aliquando capitalis, aliquando perpetuum 
exilium, cum omnium bonorum ademptione; whereas 


there is no ſuch thing in the Laws of England. But 


indeed, by the Civil Law, Qui hominem libidinis, 


vel promercii cauſa caſtraverit, fæna legis Cornelie 


de ſicariis punitur ; that is, is puniſhable capitally. 
If. ad leg. Cornel. de ficarris. l. 3.$.4.& 1. 4. F. 
ult, Whence doubtleſs Brafon (who cites often, 
to other purpoſes, the very texts and words, and 
quotes the places of the Digeſts, and the Code) had 
that puniſhment for ſuch as gelded men. And thence 


al ſo had, by all likelihood, that touching /egition. 


For, by the Civil Law, all edition, publick raiſing 
of tumults, gathering armed men, without publick 
authority; and whatſoever is but with us as a com- 
motion or riot is Treaſon (crimen læſæ majeſtatis) and 
capital. To which purpoſe there be divers texts in 
that Law F. ad leg. Juliam majeſt, l. 1. & de penis, 
. 38. F. 2. de appellationibus, J. 16. C. de ſeditiofis, 
J. 1. & 2. Sc. which doubtleſs he both read, and 
often followed; and by concitatores ſeditionis, or ſtir- 
rers up of ſedition, by that very name were condem- 
ned as capital Traitors. But this was never, for 
ought appears, Law in England; but the contrary 
appears plain enough by what is already ſaid, 
Sixthly, For anſwer to the objections out of Bracton 
and Glanville, if their authority ſhall be taken ſuf- 
ficient to maintain ſedition to be Treaſon ; then will 
it be as reaſonable to prove, that in ſuch a caſe bail 
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Ric h. II. c. 12. yet in the 1ſt of Hex. IV. it was 


alſo ſhould be taken. For Bracton faith expreſsly 
of that and other Treaſons that he joins with it, 
that the priſoner ought to be bailed, unleſs an accuſer 
be preſent. Si quis, faith he, de hoc crimine diſfama- 
tus fuerit, tunc videndum erit ulrum appareat accuſa- 
tor, vel non; fi autem nullus appareat, niſi ſola fama 
gue lantum apud bones & graves oriatur, hic ſalvo at- 
1achiabitur per ſalvos & ſecuros plegios; vel ſi plegios 
non babuerit, per carceris incluſiunem, donec de cri- 
mine ſibi impoſito veritas inquiratur. And Glanville 


faith exprelsly, that although an accuſer be preſent, 


yet he is to be bailed. Etiam/# accuſator fuerit (faith 
he) accuſatus dimittitur per plegios; aut ſi non fuerit, 


in carcerem dimittitur. So that either the authority * 


of theſe old Authors is of no moment, for the rea- 
ſons before ſhewed ; or if it be valuable, and that 
advantage muſt be taken from them; it is as 
reaſonable that their other opinion, for the bail, be 
as well accepted and allowed of in this caſe. But 
there remains, perhaps, one objection, out of the 
opinions of Treſliaa and Beltnap, the two Chief- 
Juſtices; and of Holt, Fuliborp and Burgh, Juſtices 
of the Common- Pleas, and Lock/on, one of the King's 
Serjeants in 11 Rich, II. (Vide 21 Rich. II. c. 11. 
ſee the Roll :) Who being, among other things, 
demanded at Nottingham by the King, and charged 
to anſwer,upon their faith and liegeance to the King, 
how they ought to be puniſhed that did interrupt 
the King, ſo that he might not exerciſe thoſe things 


that pertaineth to his regality and prerogative ; (in 


which words perhaps, may be included all kind of 
ſedition againſt any proceeding, proceſs, or ordi- 
nary command of the King) with one aſſent they 
anſwered, that they ought to be puniſhed as Trai- 
tors. And if that were Law, it were hard to find a 
ſedition againſt the King, but that it were Treaſon. 
For all his proceedings, proceſs, and ordinary com- 
mands, belong to his regality, and prerogative, and 
every ſedition againſt him, 1s a kind of interruption 
of the exerciſe, at leaſt of thoſe proceedings, procels, 
and ordinary commands, 

It is true, that in the 115 of Rich. II. ſuch an 
anſwer, among divers others of like nature, were 
given by thoſe Judges, and that Serjeant ; and they 
put their Seals alſo to them. But it is as true, that 
for theſe very anſwers they were accuſed by the 
Commons in Parliament, the ſelf- ſame year, where 
they anſwered upon the accuſation: Firſt, That the 
anſwers were written in the original to which their 
Seals were put, otherwiſe than their meaning was, in 
ſome part. Secondly, That they had been threat- 
ned to make no other anſwer than what might agree 
with rhe King's liking. Thirdly, That their an- 
ſwers proceeded not of their free-will, but for fear 
of death; and that ſome oi them had revealed as 
much to the Earl of Kent, deſiring him to witneſs 
as much hereafter if time ferved. Rot. parl. 11 
Rich. II. z. 14. & vide Sat. 11 Rich. II. c. 3, 5, 
Sc. Notwithſtanding all which, at the inſtance 
of the Commons, they were judged all by D-- 
claration in Parliament made by the King 
and Commons (which was according to the Act 
of 25 Fd. II. and ſo by Act of Parliament) to be 
Traitors, ai! to ſuffer as in caſe of Treaſon 3 good 
part of which proceeding is remembered in the Sta- 
tutes of that year, but much more in the Rolls of 
that Parliament. And although in the Parliament 
of 21 of Rich. II. that Parliament, and in particu- 
lar, this proceeding againſt the Judges, were whol- 
ly annulled, and their anſwers adjudged good; as 
appears in the printed Statutes of that year, 21 


declared by Parliament, 1 Hen. IV. c. 3. that this 


proceeding of Parliament of 21 of Rich. II. being 


cauſed by a certain number only, of the Members 
of Parliament, and that the Statutes, Judgments, 
Ordinances, and Eſtabliſhments, were made, ordain- 
ed, and given erroneouſly and deceitfully in great dif. 
heriſon and final deſtruction, and undoing of the liege 
people of the realm. Where alſo it was further de- 
clared and adjudged, in the ſame Parliament, that 
all the Parliament of 21 Rich, II. and all circum- 
ſtances and dependents thereupon to be of no force or va- 
lue, but annulled. And beſides, that the Parlia- 
ment of the 11th of Rich, II. wherein thoſe Judges 
were condemned as Traitors, for that aniwer, and 
all the reſt of that kind, ſhould be firmly holden and 
kept, after the purport and effect of the ſame, as a 
thing made for the great honour and common profit of 
the Realm. So that that anſwer of the Judges, in 
the 11 of Rich. II. ſo highly condemned as falſe 
and erroneous, by two Parliaments, both which 
have to this day continued in firm ſtrength, is of no 
weight to prove that edition againſt the King is Trea- 
/an. Nor doth any thing elſe prove it, but the con- 
trary is manifeſted by the arguments before urged. 
And by conſequence, it is only treſpaſs againſt the 
King, and puniſhable by fine and impriſonment, 
and therefore the priſoner returned to ſtand com- 
mitted for ſtirring it up againſt the King, ought to 
be bailed. 8 


Some days after Sir Rob. Heath the King's Attor- 
ney-General argued, That this return was good, 
and that the parties ought not to be bailed: And 
that within the return there appears good cauſe of 
their commitment, and of their detaining allo. 
The caſe is great in expectation andconſequence : and 
concerns the liberty of the ſubj<& on the one part, 
whereof the argument is plauſible ; and on the other 
part, it concerns the ſafety and ſovereignty of the 
King, which is a thing of great weight. The con- 
ſideration of both pertains to you the Judges, with- 
out ſlighting the one, or too much clevating the 
other. The Return, which now is before you, is 
entire; but I will firit conſider it as divided in 
parts. Firſt, the firſt Warrant, which is that of 
the Lords of the Privy-Council, is general, that it 
was by the command of the Lord the King : and 
this in tormer times was held a very good return, 
when due reſpect and reverence was given to govern- 
ment; but, Tempora mulantur. And this return is 
no way weakned by any latter opinion ; for notwith- 
ſtanding that, the firſt commitment of a man may 
be general: for if upon the return, the true cauſe 
ſhould be reveal'd to the Goaler, by this means, 
faults ſhould be publiſhed and divulged before their 
puniſhment, and ſo the complices of the fact will 
eſcape, and it is not fit that the Goaler, which is 
but a miniſterial Officer, ſhould be acquainted with 
the ſecrets of the cauſe. But when the cauſe is return- 
ed in Court, more certainty is requiſite z for then 
(as it hath been objefted) ſomething ought to be 
expreſſed to which the party may anſwer, and upon 
which the Court may ground their judgment. And 
to this purpoſe, the Petition of Right hath been 
much inſiſted upon; but the Law is not altered by 
it, but remains as it was before, And this will appear 
upon the view of allthe parts of the Petition, 1.The 
occaſion of the Petition, and the grievance, is ſhewed 
in theſe words, Divers of your Subjetts hade been 
of late impriſoned, withouz any cauſe ſhewed, &c. But 
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in this return there is a cauſe ſhewed, to which the 
parties may anſwer. Then, 2. the prayer of the 
Petition is, That no freeman, in any ſuch manner 
as before is mentioned, be impriſoned or detained; 
that is, ſuch manner of impriſonment, the ground 
whereof doth not appear. Then the anſwer of the 
King to the Petition was in ſundry words; 2 June 
1628. in theſe words, The King willeth, that right 
ze done according to the Laws and Cuſtoms of the Realm, 
Sc. Which anſwer gave not ſatisfaction. And 
afterwards his anſwer was in a Parliamentary Phraſe, 
Soit droit fait come eſt deſire. But afterwards on the 
26 of June, 1628. the King expreſſed his intention 
and meaning in the ſaid anſwer. ** [t muſt be con- 
« ceived, that I have granted nonew, but only con- 
« firmed the antient Liberties of my ſubjects, c.“ 
A Petition in Parliament is not a Law, yet it is for 
the honour and dignity of the King, to obſerve and 
keep it faithfully 3 but it is the duty of the people 
not to ſtretch it beyond the words and intention of 
the King. And no other conſtruction can be made 
of the Petition, than to take it as a confirmation 
of the antient liberties and rights of the ſubjects. 
So that now the caſe remains in the ſame quality 
and degree, as it was before the Petition. There- 
fore we will now conſider, how the Law was taken 
before the Petition ; and for the diſcuſſing thereof, 
we will examine the ſecond part of the return, and 
in it, two things. 1. If the return, as it is now made, 
ſhall be intended for true. 2. Admit that it 1s true, 
if there be any offence contained within it, which is 
good to detain the priſoners. For the firſt, it is 
clear, that the cauſe ſhall be intended true which 1s 
return'd, though in truth it be falſe ; and ſo are 9 
. I. 44. and F. Corpus cum cauſa, and 2. Coke's Rep. 
I1.7. 93. Bagg's caſe. 2. It ſeems, that there is ſuch 
a crime contain'd in this return, which is a good 
cauſe for detaining the Priſoners. It is true, that it 
was confidently urged in Parliament, in 3 Car. that 
general returns, that were committed by the com- 
mand of the Lord the King are not good : and that 
thoſe arguments remain as monuments on record, in 
the upper Houſe of Parliament; but I will not ad- 
mit them for Law. But I will remember what was 
the opinion of former times, 22 H.VI. 52. by New- 
ton; a man committed by the command of the King, 
is not repleviſable. And the opinion cannot be in- 
tended of a replevin made by the Sheriff, becauſe 
the principal caſe there is upon a return in this 
Court. 33 H. VI. 28. Poyning's caſe, where the 
return was, That he was committed by the Lords 
of the Council, and it was admitted good. It is 
true, that this opinion is grounded upon Meſt. 1. 
c. 15. but I will not inſiſt upon it. But the conſtant 
opinion hath always been, that a.man committed 
by the command of the King is not bailable. In 
9 H. VI. 44. it is ſaid, That if one be taken upon the 
King's ſuit, the Court will not grant a Super/edeas. 
The contrary opinion is grounded upon Magna 
Charta, which is a general Law, and literally hath 
no ſenſe to that purpoſe z and it is contrary to the 
uſual practice in criminal caufes, in which the im- 
priſonment is always lawtul until the Trial, altho' 
it be made by a Juſtice of Peace, or Conſtable. 
And that a man committed by the command of the 
King, or Privy-Council, is not bailable, he cited 
1 Jacobi, Sir John Brocket's caſe. 8 Facobi. Tho- 
mas Ceſar's caſe. 12 Fac. James Demaiſtres's caſe. 
43 Eliz. William Rinch's caſe. And in the caſe 
M. 36 Eliz. and 4 and g Eliz. Richard Thimelby's 
cale, And ſaid, that there are innumerable pre- 
I 


on an Habeas Corpus. 23237 


cedents to this ſe. M. 21 & 22 Eliz. upon 
the return of a Hfabeas Corpus it appears, thi 
Michael Page was committed by the command of 
the Lord the King, but was not delivered; and 
after was arraigned in this Court, and loft his hand. 
And at the ſame time, Stubbs was committed by 
the command of the Lord the King, for ſeditious 
words and rumors, and he loſt his hand alſo upon 
the ſame Trial. A. 17 & 18 Eliz. upon Ha- 
beas Corpus for Jobn Loan, it was returned, That 
he was committed for divulging ſundry ſeditious 
writings, and he was remanded. And 7 H. VII. 
roll. 6. Rug's caſe ; and roll. 13. Chaſe's caſe, where 
the return was, That they were committed by the 
command of the Lord the King, and they were not 
delivered: and this was alſo the opinion in this 
Court, M. 3 Car. and after the faid time the Law 
is not altered; and fo, I hope, neither are your opi- 
nions. | 2 | 
But to conſider the particular cauſe mentioned 
in the return, I will not rely upon the firſt part of 
the words, although they be of great weight, but 
only upon the laſt words, or ſtirring up of 
edition againſt Us.———But it hath been objecteqd, 
that Sedition is not a word known in the Law: But 
I marvel that the ſignification of the word is not 
underſtood, when it is joined with the words. 
againſt U. this ought to be underſtood, Sedition 
againſt the King, in his politick capacity. Sedition 
hath ſundry acceptations, according to the ſubje&han- 
dled,as it appears Coke"s 4 Rep.p.13. Lord CromwePs 
caſe, which hath been cited, If it be ſpoken of a 
man, that he is ſeditious; if it be of a Company in 
London, it ſhall be underſtood ſedition in the Com- 
pany 3 if it be ſpoken ofa Soldier, ir ſhall be taken 
for mutinous. Mr. Littleton, who argued this caſe 
very well, ſaid, That Tacitus uſed this word, and 
it is true; and he ſays, That there are two manners 
of ſeditions, Seditio armata & togata ; and the laſt 
is more dangerous than the former, But couple it 
with the ſubſequent words here, [againſt Us] the 
interpretation and ſenſe thereof is eaſy, and loquen- 
dum ut vulgus. Mr. Littleton ſhews the acceptation 
of this word in divers places of Scripture, and I 
will not reject them, for they make for me: 20 Numb. 
3. the Latin is, ——populi verſi ſunt in ſeditionem; 
and it is engliſhed, ===—=murmyriyg—— but clearly 
it was High Treaſon againſt the Governour, and 
God himſelf. 26 Numb. g. in ſeditione Corah—it is 
manifeſt, that that was a great Inſurrection. 12 Jud. 
1. facta eſt ergo ſeditio in Ephraim, The Epbraimiss 
roſe againſt Fephiba; and he at the ſame time was 
their Judge and Governour, ſo it was the height 
of Inſurrection. It is true, that in 15 As 2. facta 
eſt ſeditio ; and in ſome tranſlations it is, Orta eſt re- 
pugnantia non parva, for it may be taken in ſeveral 
ſenſes. 19 Ad, 40. the Town-Clerk there knew 
not how to anſwer for this day's ſedition, or inſurrec- 
tion; and no doubt he was in great peril, for it was 
a great inſurrection : and I wiſh the greater ones 
were as circumſpect as he was. 24 As 5. Tertullus 
accuſed Paul of ſedition, and doubtleſs it was con- 
ceived a great oftence, if you conſider the time and 
other circumſtances, for they were Heathens and 
Romans. And although he in very truth taught 
the Goſpel of God, yet he was taken for a peſtilent 


fellow, and as a perſuader to ſhake off Government. 


Bra#ton lib. 3. de Corona, c. 2.ranks Sedition amongſt 
the crimes l Majeſtatis. But it hath been ob- 
jected, that if it be a capital offence, it ought to be 
Felony or Treaſon, To this I fay, That it cannot 

be 
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be Felony, but it may be Treaſon, forany thing 
chat appears. It is true, that by the Statute of 25 
E. III. Treaſons are declared, and nothing ſhall be 
called Treaſon, which is not compriſed within the 
faid Statute, unleſs it be declared ſo by Act of Par- 
liament. But upon Indictment of Treaſon, ſuch 
Sedition as this may be given in evidence, and per- 
haps will prove Treaſon. And the return 1s not, 
that he was ſeditious, which ſhews only an inclina- 
tion; but that he ſtirred up ſedition, which may be 
Treaſon, if the evidence will bear it. In divers 
Acts of Parliament, notice is taken of this word 
[Seditio] and it is always coupled with Inſurrection 
or Rebellion, as appears by the Statutes of 5 R. II. 
c.6. 17 R. II. c. 8. 2 H. V. c. 9. 8 H. VI. c. 14. 
38 4 E. VI. . 5. 2 R. II. c. 5. 1&2 Phil. & 
Mar. c. 2 1 Eliz. c. 7. 13 Eliz. c. 2. 23 Eliz. 
c. 2. 27 Eliz. c. 2. and 35 Eliz. c. 1. all which 
were cited before; and they prove, that Sedition 
is a word well known in the Law, and of dangerous 
conſequence, and which cannot be expounded in 
good ſenſe. Wherefore,as to the nature of the offence, 
[ leave it to the Court. But out of theſe Statutes it 
appears, that there is a narrow difference between it 


and Treaſon, if there be any at all. 


zZldy, As to the Objections which have been made, 
I will give a ſhort anſwer to tem. N 
1. It was objected, That every impriſonment is 
either for cuſtody, or puniſhment; the laſt is al- 
ways after the Judgment given for the offence; and 
if it be but for cuſtody, the Party upon tender of 
ſufficient Mainpernors is bailable. I confeſs, that 
this difference is true, but not in all reſpects; for I 
deny, that a man is always bailable, when impri- 
ſonment is impoſed upon him for cuſtody : For 
impriſonment is for two intents 3 the one is, that 
the Party which had offended, ſhould not avoid 
the judgement of Law; the ſecond is, that he ſhall 
not do harm in the interim during his Trial; and 
the Law is careful in this point. But it hath been 
ſaid, That although the Party be bailed, yet he is 
impriſoned. I deny that, for ſo is 1 H. IV. 6. It 
the Party come not at the day, the Bail ſhall be 
impriſened ; but yet the Bail ſhall not ſuffer the 
ſame puniſhment which ought to have been inflicted 
upon the Party; as if it were for Treaſon, the Bail 
ſhall not anſwer for the fault, but only for the body, 
Serjeant Berkley did well call a ſeditious man an 
Incendiary to the Government, and, as commune 
incendium, is to be reſtrained of his Liberty. And 
he put 22 E. IV. and 22 afſ.56. that a mad-man may 


be reſtrained, to prevent the hurt he would other- 


wiſe do himſelf and others. A ſeditious man is as a 
mad-man in the publick ſtate of the Commonwealth, 
and therefore ought to be reſtrained. And it ap- 

ars by the Writ, de Leproſo amovendo, that a 
Fe 1s to be removed, and, in a manner, im- 

riſoned, for the contagion of the diſeaſe; and this 
is for the Safeguard of others, leſt his Leproſy in- 
fect others. The application is eaſy, and by the 
Statute of 1 Jac. c. 33. is reſtrained to keep within 
doors; and if he go abroad, any man may juſtify 
the killing of him. The infection of Sedition is as 
dangerous as any of theſe diſeaſes, therefore it is 
not ſafe to let ſeditious men to bail, or at liberty; 
and in dangerous caſes, the wiſeſt way is, to make 
all ſafe. In all caſes of this nature, much is left to 
the diſcretion of the Court. The caſe of M. 9 E. 
III. roll. 39. Rufſel, hath been objected, to be in the 
point; I have viewed the record of that caſe, and 


although it be verbally, yet it is not materially to 
this purpoſe: for the commitment was by a Juſtice 
of North-Woales, upon the accuſation of an accuſer ; 
and it was within a ſhort time after the Statute of 5 
E. III. by which it was ordained, That none ſhould 
be impriſoned upon the accuſation of one accuſer : 
but here the detainment is by the King himſelf, for 
ſtirring up of ſedition. And there the return was, 
That he was accuſed of ſeditions and indecencies, 
where the latter word doth qualify the former. And 
there iſſued a Writ of good behaviour, (as the Uſe 
was) to enquire of the truth of the offence z and it 
was found, that there was no ſuch offence : and then 
upon the ſame return again he was ſet at liberty; 
lo that the caſe there was ſpecial, and the man- 
ner of proceedings ſpecial. And ] deſire that one 
thing may be obſerved, that Ruſſe! came in here 
upon the Habeas Corpus, 20 Sept. but was not deli- 
vered until Hillary-Term following. And for 28 
H. VI. the Duke of Syfolk's caſe, which was ob- 
jected, that the general accutation of divers Trea- 
ſons was not legal. That is true, becauſe it was in 
Parliament, and in the nature of an accuſation 3 and 
being in a Court of Juſtice, it had been unjuſt to 
condemn a man before his Trial; and yet this Court, 
upon probability of a fault, does ofttimes reſtrain a 
man before conviction. But it hath been objected 
in this caſe, They have beena long time impriſoned, 
and no proceedings againſt them. It is well known, 
there have been ſome proceedings againſt them, 
and they declined them ; and alſo more than three 
months is requiſite for the preparation of ſuch pro- 
ceedings, and the King intends to proceed againſt 
them in convenient time. And ſome that were 
oftenders in the ſame kind, are already delivered, 
to wit, Mr, Coryton, and Sir Peter Hayman, There- 
fore if any injury be done to the Priſoners, they 
themſelves are the cauſe of it, for not ſubmitting 
themſelves to the King. And for the inſtance which 
Mr. Littleton uſed of the Judges in 11 K. II. altho? - 
they ſuffered for their opinions given to the King, I 
defire, that the time when their opinion was deli- 
vered, may be conſidered, to wit, in the time of 
R. II. and the time when they ſuffered, to wit, in 
the time of H. IV. And it was the ſaying of a 
Noble Gentleman, the Lord Egerton, That Belk- 
nap ſuffered rather by the potency of his enemies, 
than the greatneſs of his offence : And yet it is to be 
confeſſed, that they might have given better coun- 
ſe] ; but there was no time to diſpute of the juſtneſs 
of their counſel, when the ſword was in the hands 
of the Conqueror. 

What hath been relied upon is the reſolution of all 
the Juſtices of England in 34 Eliz. which reſolution is 
now regiſtred in the upper Houſe of Parliament, at 
the requeſt of the Commons, in Tertio Caroli Regis; 
but I leave it to you, as that reſolution ſhall ſway 
your Judgments. The ſaid reſolution is, That the 
cauſe ought to be certified in the generality, or ſpe- 
ciality; and here the general cauſe is certified at 
leaſt, if the ſpecial be not ſo: and upon the whole 
matter, the bailment of theſe priſoners is left to your 
diſcretion ; and I have ſhewed to you the diſcretion 
of your predeceſſors. And if any danger appear 
to you in their bailment, I am confident that ye 
will not bail them, if any danger may enſue ; 
but firſt ye are to conſult with the King, and 
he will ſhew you where the danger reſts. There- 
fore upon the whole matter I pray, that they be 
remanded, 
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When the Court was ready to have delivered their 
opinions in this great buſineſs, the Priſoners were 
not brought to the Bar, according to the rule of the 
Court. Therefore proclamation was made, for the 
keepers of the ſeveral priſons to bring in their pri- 
ſoners; but none of them appeared, except the Mar- 
ſhal of the King's-Bench, who informed the Court 
that Mr. Stroud, who was in his cuſtody, was re- 
moved yeſterday, and put in the Tower of London 
by the King's own Warrant: and ſo it was done 
with the other priſoners, for each of them was re- 
moved out of his Priſon in which he was before. 
But notwithſtanding, it was prayed by the Counſel 
for the priſoners, that the Court would deliver their 
opinion as to the matter in Law: but the Court 
refuſed to do that, becauſe it was to no purpoſe 
for the pritoners being abſent, they could not be 
bailed, delivered or remanded, 

The evening before, there came a Letter to the 
Judges of this Court from the King himſelf, inform- 
ing the Court with the reaſons, wherefore the pri- 
ſoners were not ſuffered to come at the day ap- 
pointed for the reſolution of the Judges. 


To our Truſty and We!l-beloved, our Chief-Tuſtice, 
and the reſt of our Fuſtices of our Bench. 
CR 
6 Ruſty and Well-beloved, we greet you 
T well: Whereas by our ſpecial command- 
« ment we have lately removed Sir Miles Hobart, 
« Fatler Long, and Will. Stroud, from the ſeveral 
„% Priſons where they were formerly committed, 
« and have now fent them to our Tower of London; 
« underſtanding there are various conſtructions 
« made thereof, according to the ſeveral appre- 
« henfions of thoſe who diſcourſe of it, as if we had 
« dons it to decline the courſe of Juſtice ; we have 
«. therefore thought fit to let you know the true 
& reaſon and occaſion thereof; as alſo, why we 
« commanded thoſe and the other priſoners ſhould 
<« not come before you the laſt day. We (having 
heard how moſt of them a while ſince did carry 
« themſelves inſolently and unmannerly both to- 
* wards us and your Lordſhips) were and are very 
« ſenſible thereof; and though we hear yourſelves 
gave them ſome adtnonition for that miſcarriage, 
« yet we could not but reſent our Honour, and the 
&« Honour of ſo great a Court of Juſtice ſo far, as 
« to let the World know how much we diſlike the 
% ſame: And having underſtood, that your Lord- 
« ſhips, and the reſt of our Judges and Barons of 
our Court of Common-Pleas and Exchequer 
e (whoſe advices and judgments we have deſired in 
<« this great buſineſs, fo much concerning our Go- 
<« vernment) have not yet reſolved the main queſ- 
tion; we did not think the preſence of thoſe 
« priſoners neceſſary z and until we ſhould find 
<« their temper and diſcretions to be ſuch as may 
« deſerve it, we were not willing to afford them fa- 
& vour. Nevertheleſs, the reſpect we bear to the 
e proceedings of that Court, hath cauſed us to 
ce give way, that Selden and Valentine ſhould attend 
c“ you to-morrow, they being ſufficient to appear 
before you, ſince you cannot as yet give any re- 
ce ſolute opinion in the main point in queſtion. 


* Mr. Whitlocke. in his Memorials, page 13. fays, My Father did often and highly complain again(t this way, of ſending to the 
Judges for their opinions beforehand ; — ad. Theme if bp Laud went on in hi —. be would bindls — 

+ Mr. Whitlocke, in his Memorials of the Engliſh Affairs, p. 14. (Edit. 17 33.) The Judges were ſomewhat 
Habeas Corpus for the Parliament-men, and wrotean humble and ſtout letter to the King, That by their oaths they wore 16 bail the pri- 
ſoners ; but thought fit, before they did it or publiſh'd their opinions therein, to inform his Majeſty thereof, and humbly to adviſe him (as 


on atl Habeas Corpus. 23 9 


Given under our Signet at our Manor at Greenwich, 
this 24 Junii, in the fifth year of our Reign, 


Within three hours after the receipt of thoſe Let- 


ters, other Letters were brought unto the faid 
Judges, as followeth. ä 


To our Truſty and Well- beloved, our Chief. Juſtice, 


and the reſt of our Fuſtices of our Bench, 


Gil 
« FF\Ruſty and Well-beloved, We greet you 


=? well. Whereas by our Letters of this day's 


date, we gave you to underſtand our pleaſure, 
That of thoſe Prifoners which, by our command- 
% ment, are kept in our Tower of London, Selden 
and Valentine ſhould be brought to-morrow be- 
fore you; now upon more mature deliberation, 
ve have reſolved, That all of them ſhall receive 
<< the ſame treatment, and that none ſhall come 
before you, until we have cauſe given us to be- 
„ lieve they will make a better demonſtration of 
their Modeſty and Civility, both towards Us and 
66 = Lordſhip, than at their laſt appearance they 
did.“ | | 
Given under our Signet at our Manor at 
Greenwich, this 24 Day of Fune, in 

the fifth year of our Reign. 


So the Court this Term delivered no opinion, 
and the impriſoned Gentlemen coritinued in reftraint 
all the long Vacation. R N 

Towards the latter end of this Vacation, all the 
Juſtices of the King's- Bench, being then in the 
Country, received every one of them a Letter to be 
at Serjeants-Inn upon Michaelmas-Day. Theſe Let- 
ters were from the Council-Table ; and the caufe 
expreſſed in them, was, That bis Majeſty had 5 00 
and urgent occaſion to uſe their ſervice, The fu ges 
came up accordingly on Tueſday, being Michael- 
mas- day. The next morning about four a clock, 
Letters were brought to the Chief: Juſtice from Mr. 
Trumbal, Clerk of the Council then attending, that 
he and Judge W/hitlecke, one of the Judges of that 
Court, ſhould attend the King that morning ſo 
ſoon as conveniently they could : which the Chief- 
Juſtice and that Judge did at Hampton that 3 
where the King taking them a part from the Council, 
fell upon the buſineſs of the Gentlemen in the Tower, 
and was contented they ſhould be bailed, notwith- 
ſtanding their obſtinacy, in that they would not 
give the King a Petition, expreſſing, That they were 
ſorry he was offended with them. He ſhewed his 
purpoſe to proceed againſt them by the Common- 
Law in the King*s-Bench, and to leave his proceeding 
in the Star- Chamber. Divers other matters he pro- 
poſed to the ſaid Judges by way of advice“, and 


ſeemed well contented with what they anſwered, 
rhoogh it was not to his mind; Which was, That 


the offences were not capital, and that by the Law 


the priſoners ought to be bailed, giving ſecurity for 


their good bebaviour,” Whereupon the King told 
them, That he would never be off ended with bis Judges, 
ſo they dealt plainly with him, and did not anſwer bim 
by Oracles and Riddles F. e e e = 


plexed about the 


had been done by his noble progenitors, in like caſe) to ſend a direction to his Fuſtices of his Bench, to bail the prifeners. Bur the Lord- 


Keeper 


Flame in the Nation. | 
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The firſt day of Michaelmas-Term it was moved 
by Mr. Maſon, to have the reſolution of the Judges; 
and the Court with one voice ſaid, That they are 
now content that they ſhould be bailed, but that 
they ought to find Sureties alſo for the good beha- 

viour. And Juſtice Jones ſaid, T hat ſo it was done 
in the caſe which had been often remembred to an- 
other purpoſe, to wit, Rufſes caſe in 9g E. III. To 
which Mr. Selden anſwered (with whom all the other 

priſoners agreed in opinion) That they have their 
Sureties ready for the bail, but not for the good 
behaviour; and deſire, that the bail might firſt be 
accepted, and that they be not urged to the other; 
and that for theſe reaſon: 

Firſt, The caſe here hath long depended in 
Court (and they have been impriſoned for theſe 
thirty weeks) and it had been oftentimes argued on 


the one fide and the other; and thoſe that argued. 


for the King, always demanded that we ſhould be 
remanded ; and thoſe which argued on our ſide, de- 
| fired that we might be bailed or diſcharged : but it 
was never the deſire of the one fide or the other, 
that we ſhould be bound to the good behaviour. 
And in the laſt Term four ſeveral days were ap- 
pointed for the reſolution of the Court, and the 
ſole point in queſtion was, I bailable or not. There- 
fore he now deſires, that the matter of bail and of 
good behaviour may be ſever'd, and not con- 
| — 5 

Secondly, Becauſe the finding of Sureties of good 
behaviour is ſeldom urged upon Returns of Fclonies 
or Treaſons. And it is but an implication upon the 
Return, that we are culpable of thoſe matters which 
are obje&ted. 

Thirdly, We demand to. be bailed in point of 
Right z and if it be not grantable of Right, 
we do not demand it: but the finding of Sureties 
for the good behaviour, is a point of diſcretion 
merely; and we cannot aſſent to it, without great 
offence to the Parliament, where theſe matters 
which are ſurmiſed by Return were acted; and 
by the Statute of 4 Hen. VIII. all puniſhments 
of ſuch nature are made void and of none effect: 
Therefore, Sc. 5 | 
. Court, The Return doth not make mention 
of any thing done in Parliament, and we cannot 
in a judicial way take notice that theſe things 


were done in Parliament. And by Mbitlocte, The 


ſurety of good behaviour, is as a preventing me- 
dicine of the damage that may fall out to the 
Commonwealth; and it is an Act of Government 
and Juriſdiction, and not of Law. And by Croke, 
it is no inconvenience to the priſoners: for the 
ſame bail ſufficeth, and all ſhall be written upon 
one piece of Parchment. And Heath Attorney- 
General ſaid, That by the command of the King 


he had an information ready in his hand to deliver 
in the Court againſt them. 

Hyde, Chiet-Juſttice, If now you refuſe to find 
Sureties for the good behaviour, and be for that cauſe 
remanded ; perhaps we afterwards will not grant a 
Habeas Corpus for you, inaſmuch as we are made 
acquainted with the cauſe of your impriſonment. 

Aſhley the King's Serjeant offered his own bail for 
Mr. Hollzs, one of the priſoners (who had married 
his Daughter and Heir) but the Court refuſed it; 
for it is contrary to the courſe of the Court, unleſs 
the priſoner himſelf will become bound alfo®. 

And Mr, Long, that had found Sureties in the 
Chiet-Juſtice's Chamber for the good behaviour, 
refuſed to continue his Sureties any longer, inaſmuch 
as they were bound in a great ſum of 2000 l. and 
the good behaviour was a tickliſh point. Therefore 
he was committed to the cuſtody of the Marſhal, 
and all the other priſoners were remanded to priſon, 
becauſe they would not find Sureties for the good 
behaviour, | 


Mich. 6 Car. B. R. 


John Selden was committed to the Marſbalſca of 
the King's- Bench, for not putting in ſureties for his 
good behaviour. There were with him in the ſame 
priſon, Hobart, Stroud, and Valentine. In the end of 
Trinity Term, 6 Car. the Sickneſs increaſing in 
Southwark, the three laſt named made ſuit unto the 
Judges of the King's-Bench, to be delivered over to 
the Gatehouſe in Weſtminſter, to avoid the danger. 
The Judges thought it Charity, and by Writ to 
the Marſhal of the King's-Bench, commanded him 
to deliver them to the Keeper of the Gatehouſe, and 
ſent him a Writ to receive them. Mr. Selden never 
ſent unto them whilſt they were in Town, but when 
they were all gone, made ſuit to the Lord-Trea- 
ſurer to move the King, that to avoid this danger, 
he might be remov'd to the Gatehouſe ; which he 
did, and ſent a Warrant under his hand to the 
Marſhal, fignitying his Majeſty's pleaſure to re- 
move him to the Gatehouſe 3 accordingly he was 
removed. Thereupon when the Judges came to 
Town in Michaelmas Term, they called the Mar- 
ſhal to account for his priſoner Mr. Selden; and he 
preſenting unto them the Lord-Treaſurer's Warrant 
by the King's direction, the Judges told him it 
would not ſerve, for he could not be removed but 
by Writ ; and upon his Majeſty's pleaſure ſignified, 
it might ſo have been done. And although the 
Judges were out of Town, yet the Clerk of the 
Crown would have made the Writ upon ſo good a 
Warrant, and it might have been ſubſcribed by the 
Judges at their return. And to avoid the like error 
hereafter, the Court ſent Juſtice /hitlocke to the 
Lord-Treaſurer, to let him know, that Mr. Selden 

never 


Keeper would not acknowledge to my father, who was ſent to him from the reſt of his brethren, about this buſineſs, that he 


had ſhewed the Judges letter to the King, but diſſembled the matter, and told him that 


at Greenwich, at a day appointed by him. 

© Accordingly the Judges attended the King, who was not 
any opinion in this caſe without conſulting with the reſt o 
the caſe as well as.the Judges of the Kin 
Court of ee being ready to deliver their opinions, 


, 
* 


he and his brethren muſt attend the King 


leaſed with their determination, but commanded them not to deliver 
the Judges; who delayed the buſineſs, 
s-Bench had done; and fo the buſineſs was 


and would hear arguments in 
put off to the end of the Term. Then the 


the priſoners were removed to other priſons, and 
e King, That this was done becauſe of their inſolent carriage at the Bar. Priong, | and a letter came te the 


And ſo they did not appear. 


Judges from | 
The Judges of the King's-Bench were ſent for by the Lord-Keeper to be in London on Michaelmas-day ; the Chief. Juftice Hyde | 


aud my Father were. ſent for to the King at Hampron-Court, who adviſed with them, 


about the impriſoned Parliament-men, and 


both theſe Judges did what good Offices my could, to bring on the King to heal theſe breaches. 
r 


This motion of diſcharging proceeded 


om the King. himſelf, who had conferr'd with the Judges, and had declar'd his con- 


tent the priſoners ſhould be bail d, notwithſtanding their obſtinacy, that they would not ſo much as pref; petiti i 
expreſs, That they were ſorry he wa: offended with them. But the priſoners degan now to value — upon their Going, und 


had ſo much countenance from ſeveral of their late Fellow-Members, 


refuſed to find Sureties for their behaviour: nay, Mr. Holle: 


that they would not now accept of adeliverance, but unanimouſly 


was ſo induſtrious to be continued in cuſtody, That when one offer'd 


his own bail, he would not yield to the courſe of the Court, to be himſelf bound with him. And even Mr. Lo 

found Sureties in the Chict- Juſtice's Chamber, declar'd in Court, that his Sureties ſhould no longer — —— 

now place in confinement, as to labour againſt their own Liberty; * by ſuch glorying in Perſecution to raiſe a popularity to them- 
'0l. III. pag. 49. Wn | 


' ſelves, and caſt an odium on the King. RKenner's Hiſt, of England, 


3 


* 


1 


1629. 
never looked alter any of the Court, but ſought a 
e wand irregular way to be removed without them. 
The Lord-Treaſurer made a very honourable an- 
(wer, That he would not move the King for Mr. 
Selen to be removed by this means, until he ſent 
hin word, on his credit, that it was a legal way; 
and told that Judge, that Mr. Selden was at the 
Judges diſpoſe, to remove back when they would, 
jor it was not the King's meaning to do any thing 
contrary to the order of the Court, or their formal 

roceedings: ſo Writs were ſent this Michae:mas 
erm to remove the four priſoners back agiin to the 


Mar/halſea. 


The Caſe of Sir Miles Hobart, and William Stroud 


Eſq; 


N the 23d of January, the Attorney-Gene- 

ral exhibited two ſeveral Informations, the one 
againſt Milliam Stroud Elq; the other againſt Sir 
Miles Hobart, Knight. The charge againſt both of 
them therein, was for ſeveral eſcapes out of the 
priſon of the Gatebeuſe: they both pleaded not guil- 
ty. And their Caſes appeared to be as followeth : 
The ſaid William Stroud, and Sir Miles Hobart, were 
by the King's command committed to priſon, for 
miſdemeanors alledged againft them, in their car- 
riage in the Houſe of Commons at the laſt Parlia- 
ment. Afterward in Trinity Term, Anno 6 Caroli, 
both of them being by order of this Court, and by 
a Warrant from the Attorney-General to be remo- 


ved unto the Gatehouſe ;, the Warden of the Mar- 


ſbalſca (where they were before impriſoned) ſent 
the ſaid Stroud to the Keeper of the Gatehouſe, who 
received him into his Houſe lately built, and ad- 


Joining to the Priſon of the Gatehouſe, but being no. 


part thereof, After which receipt, the ſame night, 
he licenſed the ſaid Stroud to go with his Keeper un- 
to his Chamber in Gray's-I1n, and there to reſide. 
Sir Miles Hobart was alſo by the ſaid Warden of the 
Marſbalſea, delivered to the Keeper of the Gate- 
Hoe, but be ing ſick, and abiding at his Chamber in 
Fleelſtrect, he could not be removed to the Priſon of 
the Gatehouſe, but there continued with his Keeper 
alſo. Afterwards the Sickneſs increaſing in London, 
they (with the licence of the Keeper of the Gate- 
houſe, as it was proved) retired with their Under- 


| keepers to their ſeveral Houſes in the Country for 


the ſpace of ſix weeks, until Michaelmas Term then 
next following, when by direction of the faid 
Keeper they returned to his Houſe ; but in all that 
ſpace it could not be proved, that they were in any 


o an Habeas Corpus: 24t 


part of the old Priſon of the Gat: bz, but in ths 
new building thereto adjoining 3 unleſs Wien they 
once withdrew themſelves to a Cluſt-ftoo!s wic 
was placed near to the Parlour, and was part of tie 
old Priſon of the Gatehouſe; This Evidence was 
given to both the Juries, and both of them returned 
their Verdicts ſeverally, That they wore not Guilty, 
according to the information exhibited againſt rhen:. 
And in this caſe it was debated at the Bar and Bench, 
whether by this receipt and continuance in the new 
houſe only, it may be ſaid, That they ever ha 
been impriſoned? And the Judges held, Jbat their 
voluntary retirement lo the Clyſe-ſtool, made them to be 
friſonert. They reſolved allo, that in this and al! 
other caſes, although a Priſoner depart trom Prion 
with his Keeper's licence, yer it is an offence as well 
punithable in the Priſoner as in the Keeper. And 
Caliubore made this difference between breach of i- 
ſon and eſcape ; the firlt is azainſt the Gealer?s will 
the other is with his conſent, but in both the Priſoner 
is puniſhable: whereunto the whole Court agreed. 
It was alſo reſolved, that the Priſon of the King 
Bench is not any local Priſon, confined only to one 
place, and that every place where any Perſon is re- 
ſtrained of his liberty is a Priſon : As, if one take 
ſanctuary and depart thence, he ſhall be ſaid to 
break Priſon *. 


In the next Parliament, which met April 13. 1640. 
it was referr'd to a Committee, to conſider of the 
breach of privilege by Sir John Finch (the Spea- 
ker) 5 Car. I. who refus'd to put the queſtion by 
command of the Houſe; and the Committee or- 
der'd to ſtate matter of fact, and fo report. 

Monday, April 20. Mr. Treaſurer reported, that 
Sir John Finch late Speaker did not ſay, He would 
not put the queſtion , but that, He durſt not put it; 
That be left the Chair not to diſobey the Houſe, but 10 
obey his Majeſty. 

The Houſe thereupon re/olv*d, That it was a 
breach of Privilege of the Houſe, for the Speaker 
not to obey the commands of the Houſe ; and that 
it appear'd the Speaker did adjourn the Houle 
by command of the King, without conſent of the 
Houſe, which is alſo a breach of Privilege; it was 
therefore order'd, that this ſhould be humbly re- 
preſented to his Majeſty. 

But this Parliament being ſoon diſſolved, viz. 
May 5. 1640. nothing was done for theſe Gen- 
tlemen; but in the next Parliament, which met 
Nov. 3. 1640. reparation was order'd them; as will 
be ſhewn in the following Proceeding. 


Mr. Whitlock, in his Memorials, p. 16. ſays, In the Year 1631. ſome of the impriſoned Parliament-men, upon their Petition, 
were removed from the Priſons wherein they then were, to other Priſons, to prevent the danger of the Sicknets then increaſing. 
Sir Miles Hobart put in ſureties for his good behaviour, and ſo was diſcharged from his Impriſonment. 

Anno 1631. Sir John Walter died, a grave and learned Judge; he fell into the King's diſpleaſure, charged by his Majeſty for 
dealing cautelouſly, and not plainly with him, in the buſineſs concerning the Parliament-men: as if he had given his opinion to the 
King privately one way, and thereby brought him on the Stage, and there left him, and then was of another judgment. 

His opinion was contrary to all the reſt of the Judges, That a Parliament-man for Miſdemeanour in the Houſe, criminally, out of 
his Office and Duty, might be only impriſoned, and not farther proceeded againſt: which ſeemed very ſtrange to the other Judges, be- 
cauſe it could not appear, Whether the Party had committed an offence, unleſs he might be admitted to his anſwer. 

The King diſcharged him of his ſervice by meſſage, yet he kept his Place of Chiet-Baron, and would not leav: it but by legal Pro- 
ceeding ; becauſe his Patent of it was, Quam din ſe bene geſſerit, and it muſt be tried whether he did, bene ſe geſſere, or not: Ile ne- 
ver ſat in Court after the King forbad him, yet held his Place till he died. 
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242 18. Proccedings againſt Sir John Elliot, Sc. 5 Car. I. 


XVIII. Proceedings againſt Sir John Elliot, Denzil 
Holles Eſq; and Benjamin Valentine Eſq; for ſedi- 
tious Speeches in Parliament; in B. R. Mich. 5 Car. I. 


1629. 


IR Robert Heath, the King's Attor- 
ney-General, exhibited informations 
in this Court againſt Sir Zobn Elliot, 
Knt. Denzil Holles, and Benjamin 
Valentine, Eſqrs; the effect of which 
was, + That the King that now is, 
tor weighty cauſes, ſuch a day and year, did ſum- 
mon a Parliament, and to that purpole ſent his 
Writ to the Sheriff of Cornwall ro chuſe two 
Knights; by virtue whercof Sir John Elliot was cho- 
ſen and returned Knight for Cornwall, And that in 
the ſame manner, the other Defendants were elect- 
ed Burgeſſes of other places, for the ſame Par- 
liament. And ſhewed further, that Sir 70%n Finch 
was choſen for one of the Citizens of Canterbury, 
and was Speaker of the Houſe of Commons. And 
that the ſaid Elliot publickly and maliciouſly in the 
Houſe of Commons, to raiſe ſedition between the 
King, his Nobles, and People, uttered theſe words, 
That the Council and Judges had al! conſpired to trample 
under foot the Liberties of the Subjefts. He further 
ſnewed, that the King had power to call, adjourn, 
and diſſolve Parliaments: and that the King, for 
divers reaſons, had a purpole to have the Houle of 
Commons adjourned, and gave direction to Sir 


Jobn Finch, then the Spraker, to move an adjourn- 


ment; and if it ſhould not be obeyed, that he 


ſhould forthwith come from the Houſe to the King. 


And that the Defendants, by confederacy afore- 
hand, ſpake a long and continued ſpeech, which 
was recited verbatim, in which were divers malicious 
and ſeditious words, of dangerous conſequence. And 
to the intent that they might not be prevented of 
uttering their premeditate ſpeeches, their intention 
was, that the Speaker ſhould not go out of the 
Chair till they had ſpoken them; the Defendants, 
Holles and Valentine, laid violent hands upon the 
Speaker, to the great affrightment and diſturbance 
of the Houſe. And the Speaker being got out of 
the Chair, they by violence ſet him in the Chair 
again; ſo that there was a great tumult in the 
Houſe. And after the ſaid Speeches pronounced by 
Sir Jobn Elliot, Holles did recapitulate them. 

And to this information, 

The Defendants put in a plea to the juriſ- 


dition of the Court, becauſe theſe offences are ſup- 
- poſed to be done in Parliament, and ought not to be 


puniſhed in this Court, or in any other, but in Par- 
liament. | | 

And the Attorney-General moved the Court, to 
over-rule the plea to the juriſdiction. And that, he 
ſaid, the Court might do, although he had not de- 
murred upon the Plea. | | 

But the Court would not over-rule the plea, but 


gave day to join in demurrer this Term. And on 


the firſt day of the next Term, the record ſhall be 
read, and within a day after ſhall be argued at bar. 
Hyde, Chief: Juſtice, ſaid ro the Counſel of the 
Defendants; So far light we will give you : this is 
no new queſtion, but all the Judges in England, and 
Barons of the Exchequer, betore now, have oft been 
aſſembled on this occaſion, and have, with great pa- 
tience, heard the arguments on both ſides ; and it 
was reſolved by them all with once voice, That an 
offence committed in Parliament, criminally or 
contemptuouſly, the Parliament being ended, reſts 
puniſhable in another Court. | 
Jones. It is true, that we all reſolved, That an 
oftence committed in Parliament againſt the Crown, 
is puniſhable after the Parliament, in another Court; 
and what Court ſhall that be, but the Court of the 
King*s-Bench, in which the King, by intendment, 
ſitteth? | 
I/hillocke. The queſtion is now reduced to a nar- 
row room, for all the Judges are agreed, That an 
offence committed in Parliament againſt the King 
or his Government, may be puniſhed out of Parlia- 
ent. So that the ſole doubt which now remains, 
is, whether this Court can puniſh ir. | 
Croke agreed, That ſo it had been reſolved by all 
the Judges, becauſe otherwiſe there would be a fai- 
lure of Juſtice, And by him, if ſuch an offence be 
puniſhable 1n another Court, what Court ſhall pu- 
niſh it but this Court, which is the higheſt Court in 
the Realm for criminal offences? and perhaps not 
only criminal actions committed in Parliament are 
puniſhable here, but words alſo. 


Mr. Maſon of Lincoln's- Inn argued for gir John 
Elliot, one of the Defendants. The charges in the 
information againſt him are three. 

1, For Speeches. 

2, For Contempts to the King, in reſiſting the 
Adjournment. "> o ©0r 


* The King at firſt intended to proceed againſt the above Gentlemen in the Star- Chamber, to which end an Information was 
exhibiced againſt them in that Court on the 7th of May; but that being dropp'd, they were proceeded againſt in the King's-Bench, 
and the ſame matters in effect were ſet forth as in the Information in the eber, 

+ See the Information in the King - Bench, the Defendants Plea, the Attorney General's Demurrer, Ge. at large, poſtea. 


3. For Conſpiracy with the other Defendants, to 
detain Mr. Speaker in the Chair. 

In the diſcuſſion of theſe matters, he argued 
much to the ſame intent he had argued betore, 


therefore his argument is reported here very 


briefly. „„ 

1. For his Speeches, they contain matter of ac- 
cuſation againſt ſome great Peers of the Realm; 
and as to them, he ſaid, that the King cannot take 
notice of them. The Parliament is a Council, and 
the Grand Council of the King; and Councils are 
ſecret and cloſe, none other have acceſs to thoſe 
Councils of Parliament, and they themſelves ought 
not to impart them without the conſent of the whole 
Houſe. A Jury in a Leet, which is ſworn to in- 
quire of offences within the ſaid juriſdiction, are 
{worn to keep their own counſel ; ſo the Houſe of 
Commons enquire of all grievances within the King- 
dom, and their Counſels are not to be revealed. 
And to this purpoſe was a petition, 2 H. IV. numb. 
10. That the King ſhall not give credit to any pri- 
vate reports of their proceedings, to which the King 
aſſents: therefore the King ought not to give credit 
to the information of theſe offences in this caſe. 2. 
The words themſelves contain ſeveral accuſations of 
great men; and the liberty of accuſation hath al- 
ways been Parliamentary. 350 E. III. Parliament- 
Roll, numb. 21. the Lord Latimer was impeach- 
ed in Parliament for ſundry offences. 11 R. II, the 
Archbiſhop of York, 18 H. VI. numb. 18. the 
Duke of Suffolk, x Mar: Dy. 93. the Duke of 
Norfolk, 36 H. VI. numb. 60; un Vickar General, 
2 CG 2 E. VI. c. 18. the Lord Seymour; 18 of King 
James, the Lord of St. Albans, Chancellor of Eng- 
land; and 21 of King James, Cranfield, Lord-T rea- 
ſurer; and 1 Car. the Duke of Buckingham. 3. 
This is a privilege of Parliament which is deter- 
minable in Parliament, and not elſewhere: 11 R. II. 
numb, 7. the Parliament-Roll, A Petition exhibited 
in Parliament, and allowed by the King, That the 
liberties and privileges of Parliament ſhall only be 
diſcufled there, and not in other Courts, nor by the 
Common, nor Civil Law; (ſee this caſe more at 
large in Selden's notes upon Forteſcue, f. 42.) 11 
R. II. Roll of the proceſs and judgment. An ap- 
peal of Treaſon was exhibited againſt the Arch- 
biſhop of Canterbury and others, and there the ad- 
vice of the ſages of the one Law and the other be- 
ing required; but becauſe the appeal concerned 
perſons which are Peers of the Realm, which are 
not tried elſewhere than in Parliament, and not in an 
inferior Court. 28 H. VI. numb. 18. There be- 
ing a queſtion in Parliament concerning precedency, 
between the Earl of Arundel, and the Earl of Devon, 
the opinion of the Judges being demanded, they an- 
ſwered, That this queſtion ought to be determined 
by the Parliament, and by no other. 31 H. VI. 
numb. 23, 26. During the prorogation of the Par- 
liament, Thorp that was the Speaker, was out in 
execution at the ſuit of the Duke of York 3-and upon 
the re- aſſembly of the Parliament, the Commons 
made ſuit to the King and Lords to have their Spea- 
ker delivered. Upon this, the Lords demand the 
opinion of the Judges; who anſwer, That they 
ought not to — the privileges of the High- 
Court of Parliament. 4. I his accuſation in Parlia- 
ment is in legal courſe of Juſtice, and therefore the 
accuſer ſhall never be impeached, 13 H. VII. and 
11 Eliz. Dy. 285. Forging of falſe Deeds brought 
againſt a Peer of the Realm, action de ſcandalis 
magnalum, doth not lie. Coke's Rep. 4.14. Cutler and 

Foz. I. | 
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Dixy's caſe, where divers cafes are like wiſę put to 
this purpoſe. 35 H. VI. 15. If upon the view of 
the body the ſlayer cannot be found; the Coroner 


ought to enquire, who firſt found the dead body; 
and if the firſt finder accuſe another of the murder, 
that is afterward acquit, he ſhall not have an action 
upon the caſe, for it was done in legal manner. So 
it is the duty of the Commons to enquire of the orie- 
vances of the Subjects, and the cauſes thereof. and 
doing it in a legal manner, 19 H. VI. 19. 8 FH. IV. 
6. in conſpiracy it is a good plea, that he was one 
of the indictors. And 20 H. VI. 5. that he was a 
grand Jury- man, and informed his Companions. 
And 21 E. IV. 6, 7. and 35 H. VI. 14. that he 
was a Juſtice of Peace, and informed the Jury, 27 
aſ. p. 12. is to the ſame purpoſe. And it a Tuſtice 
of Peace, the firſt. Finder, a Juror, or Indictor, 
ſhall not be puniſhed in ſuch caſes; 3 fortiori, a 
Member of the Houſe of Commons ſhall not, who, 
as 1 H. VII. is a Judge. 27 aff. p. 44. may be ob- 
jected, where two were indicted of conſpiracy, be- 
cauſe they maintained one another; but the reaſon of 
the ſaid caſe was, becauſe maintenance is a matter 
forbidden by the Law ; but Parliamentary accuſa- 
tion, which is our matter, is not forbidden by any 
Law. Coke's Rep. 9. 56. there was a conſpiracy, in 
procuring others to be indifted; And it is true, for 
there it was not his duty to prefer ſuch accuſation: 
(2) The accuſation was extra-judicial, and out of 
Court, but it was not ſo in our caſe. (3) Words 
ſpoken in Parliament, which is a ſuperiour Court, 
cannot be queſtioned in this Court, which is infe- 
riour, 3 E. III. 19. and Stamford 153, will be 
objected, where the Biſhop of Vincbeſter was ar- 
raigned in this Court, becauſe he departed the 
Parliament without licence; there is but the 
opinion of Scroop, and the caſe was entred, 
P. 3 E. 19. And it is to be obſerved, that the 
— of the Biſhop there, was never over-ruled. 
rom this I gather, that Scroop was not conſtant to 
his opinion, which was ſudden, being in the ſame 
Term in which the plea was entered ; or if he were; 
et the other Judges agree not with him; and alſo at 
aſt the Biſhop was diſcharged by the King's Writ. 
From this I gather, that the opinion of the Court 
was againſt the King, as in Pl. 20. in Fygaſſa's caſe, 
where the opinion of the Court was againft the King, 
the party was diſcharged by Privy-Seal. 1 and 2 
Phil. & Mar. hath been objected, where an infor- 
mation in this Court was preferred againſt Mr. Plow- 
den, and other Members of the Houſe of Com- 
mons, for departing from the Houſe without licence. 
But in that caſe I obſerve theſe matters. (1) That 
this information depended;' during all the life of 
the Queen, and at laſt was /ine die, by the death of 
the Queen. (2) In the ſaid caſe, no plea was made 
to the juriſdiction of the Court, as here it is. 3) 
Some of them ſubmitted themſelves to the fine, be- 
cauſe it was eafy, for it was but 53s: 4 d. But this 
cannot be urged as a precedent, becauſe it never came 
in judgment, and no opinion of the Court was de- 
livered therein. And it is no argument, that be- 
cauſe at that time they would not plead to the juriſ- 
diction, therefore we now cannot if we would. (4) 
Theſe offences were not done in the Parliament- 
Houſe, but elſewhere by their abſence, of which 
the Country may take notice but not of our mat- 
ters done in Parliament. And abſence from Par- 
liament, is an offence againſt the King's ſummons to 
Parliament. 20 K. II. Parliament-Roll 12. To- 


mas Hactſey was indicted of High-Treafon in this 
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Court 


18 H. V 
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Court, for preferring a Petition in Parliament; but 


I II. IV. numb. 90. he preferred a Petition to have 


this judgment voided, and ſo it was, although 
the King had pardoned him before. And 1 H. IV. 
numb. 104. all the Commons made petition to the 
ſame purpoſe, becauſe this tends to the deſtruction 
of their privileges. And this was likewiſe grant- 
ed. 4 H. VIII. c. 8. Strode's caſe, That all con- 
demnations impoſed upon one, for preferring of any 
Bill, ſpeak ing, or reaſoning in Parliament, are 
void. And this hath always been conceived to be 


a general Act, becauſe the prayers, time, words, 


and perſons are general, and the anſwer to it is ge- 
neral ; for a general Act is always anſwered with, 
Le Roy voit, and a particular Act with Soit droit fait 
al pariyes. And 33 H. VI. 17, 18. a general Act 
is alway inrolled, and ſo this is. 

Secondly, For the ſecond matter, the contempt to 
the command of the adjournment, Fac. 18. it was 
queſtioned in Parliament, whether the King can 
adjourn the Parliament, (although it be without 
doubt that the King can prorogue it.) And the 
Judges reſolve, that the King may adjourn the Houle 
by commiſſion 3 and 27 Elix. it was reſolved accor- 
dingly. But it is to be obſerved, that none was 
then impeached for moving that queſtion. (2) Ir is 
to be obſerved, that they reſolve, that the adjourn- 
ment may be by commiſſion, but not reſolved that 
it may be by a verbal command, ſignified by ano- 
ther; and it derogates not from the King's Prero- 
gative, that he cannot ſo do, no more than in the 
caſe of 26 H. VIII. 8. that he cannot grant one 
acre of land by parol. The King himſelf may ad- 
Journ the Houſe in perſon, or under the Great Seal, 


but not by verbal Meſſage, for none is bound to give 


credit to ſuch meſſage; but when it is under the Great 
Seal, it is Teſte Meipſo. And it there was no com- 
mand, then there can be no contempt in the diſobe- 
dience of that command. (3) In this, no contempt 
appears by the information; tor the information is, 
That the King had power to adjourn Parliaments. 
Then put the caſe,the command be, that they ſhould 
adjournthemſelves; this is no purſuance of the power 
which he is ſuppoſed to have. The Houſe may be 
adjourned two ways, to wit, by the King, or by the 
houſe itfelf ; the laſt is their own voluntary act, which 
the King cannot compel, for, Yoluntas non cogitur. 
Thirdly, For the third matter, which is the con- 
ſpiracy : although this be ſuppoſed to be out of the 
Houſe, yet the Act is legal; for Members of the 
Houſe may adviſe of matters out of the Houſe ; for 


| the Houſe itſelf is not ſo much for conſultations, as 


for propoſition of them. And 20 H. VI. 34. is, 
that inqueſts which are ſworn for the King, may en- 
quire of matters elſewhere, (2) For the conſpiracy 
to lay violent hands upon the Speaker, to keep him 
in the chair; the Houle hath privilege to detain 
him in the chair, and it was but lightly and ſoftly, 


and other Speakers have been fo ſerved. (3) The 


King cannot prefer an information for treſpaſs, for 
it is ſaid, the King ought to be informed by a Jury, 
to wit, by indictment, or preſentment. (4) This 
cannat be any contempt, becauſe it appears not that 
the Houſe was adjourned; and if fo, then the 
Speaker ugh to remain in the chair; for without 
him, the Houſe cannot be adjourned. But it may 
be objected, that the information is, That all theſe 
matters were done maliciouſly and ſeditiouſly. But 
to this I anſwer, That this is always to be underſtood 
Nn to the ſubject matter, 15 E. IV. 4. and 


II. 5. A wife that hath title to have 


Dower, agrees with another to enter, (which hath 
right) that ſhe againſt him may recover her dower. 
This ſhall not be called Covi, becauſe both the par- 
ties have right and titles. (2) It will be objefted, 
That if theſe matters ſhall not be puniſhable here; 
they ſhall be unpuniſhed altogether, becauſe the 
Parliament is determined. To this I ſay, That they 
may be puniſhed in the ſubſequent Parliament, and 
ſo there ſhall be no failure of right. And many 
times matters in one Parliament, have been conti- 
nued to another, as 4 E. HI. numb. 16. the Lord 
Berkley's caſe, 30 E. III. numb. 185, 21 K. II. c. 
16. 6 H. VI. numb. 45, 46. 8 H. IV. numb. 12. 
offences in the foreſt ought to be puniſhed in Eyre, 
and Eyres oftentimes were not held, but every third 

ear. C. . Epiſtle, and 36 E. III. c. 10. A Par- 
— may be every year. Error in this Court 
cannot be reverſed but in Parliament, and yer 
it was never objected, that therefore there ſhall be 
a failure of right. 25 E. III. c. 2. If a new caſe of 
Treaſon happen, which is doubtful, it ſhall not be 
determined till the next Parliament. So in Meſtm. 2. 
c. 28. where a new caſe happens, in which there is no 
Writ, ſtay ſhall be made till the next Parliament. 
And yet in theſe caſes, there is no failure of right. 


And ſo the Judges have —_— done in all difficult 


caſes ; they have referred the determination of them 
to the next Parliament, as appears by 2 E. III. 6, 
7. 1 E. III. 8. 33 F. VI. 18.5 E. II. Dower 145. 
the caſe of dower of a rent- charge. And 1 Fac. 
the Judges refuſe to deliver their opinions concernin 

the union of the two Kingdoms. The preſent caſe 
is great, rare, and without precedent, therefore not 
determinable but in Parliament. And it is of dan- 
gerous conſequence; for (1) by the ſame reaſon, all 
the Members of the Houſe of Commons may be 
queſtioned, (2) The parties ſhall be diſabled to 
make their defence, and the Clerk of Parliament is 
not bound to diſcloſe thoſe particulars. And by 
this means, the debates of a great Council ſhall be 
referred to a petty Jury. And the parties cannor 
make juſtification, for they cannot ſpeak thoſe 
words here, which were ſpoken in the Parliament, 
without ſlander. And the Defendants have not 
means to compel any to be witneſſes for them ; for 
the Members of the Houſe ought not to diſcover the 
Counſel of the Houſe: fo that they are debarr'd of 
juſtification, evidence, and witneſs. Laſtly, by this 
means, none will adventure to accuſe any offender, 
in Parliament, but will rather ſubmit himſelf ro the 
common danger ; for, for his pains he ſhall be im- 
prifoned, and perkaps greatly fined: and if both 


theſe be unjuſt, yet the party ſo vexed can have no 


recompence. Therefore, Sc. | 

The Court, The queſtion is not now, whether 
theſe matters be offences, and whether rrue or falſe. 
But, admitting them to be offences, the ſole que- 
ſtion is, whether this Court may puniſh them; ſo 
that a great part of your argument is nothing to 
the preſent queſtion. 


At another day, being the next, Mr. Caliborpe, 
(who ſucceeded Mr. Maſon, as Recorder of London,) 
argued for Mr. Valentine, another of the Defen- 
dants. c | 

1. In general, he ſaid, for the nature of the 
crimes, that they are of four ſorts. 

1. In Matter. 

2. In Words. 

3. By Conſent. 

4. By Letters. 

. Two 


8 r nns 5 
— — N 2 AI ind "WAFS * p S, » al 2s 
7 MAS” MEE i ID - wy 
Rog” Jt TT TOS "A BETS 


1629. 
Two of them are laid to the charge of this De- 
fendant, to wit, the crime of the Matter, and of 
Conſent. And of offences Bracton makes ſome 
publick, ſome private. The offences here are pub- 
lick. And of them, ſome are capital, ſome not 
capital; as aſſault, conſpiracy, and ſuch like, which 

| have not the puniſhment of life and death. Publick 
crimes capital are ſuch as are againſt the Law of 
Nature, as Treaſon, Murder; I will agree, that if 
they be committed in Parliament, they may be 
queſtioned elſewhere out of Parliament. But in our 
caſe, the crimes are not capital, for they are aſſault 
and conſpiracy, which in many caſes may be juſti- 
fied, as appears by 22 H. VII. Keilw. 92: 2 af. 
2 H. IV. 10. 22 E. IV. 43. Therefore this Court 
ſhall not have juriſdiction of them, for they are not 
againft the Law of Nations, of God, or Nature; 


and if theſe matters ſhall be examinable here, by 


conſequence all actions of Parliament-men may be 


drawn in queſtion in this Court. But it feems by 
theſe reaſons, that this Court ſhall not have juriſ- 


diction, as this caſe is: 
1. Becauſe theſe offences are juſtifiable, being 


but the bringing the Speaker to the Chair, which 


alſo perhaps was done by the Votes of the Commons; 
but if theſe matters ſhall be juſtified in this Court, 
no trial can be, for upon iſſue of his own wrong, he 
cannot be tried, becauſe acts done in the Houſe of 
Commons are of record, as it was reſolved in the 
Parliament, 1 Jac. and 16 H. VII. 3. C. 9. 31. 
are, that ſuch matters cannot be tried by the Coun- 
try. And now they cannot be tried by record, be- 
cauſe, as 29 H. VIII. Dy. 32. is, an inferior Court 
cannot write to a ſuperior. And no Certicrari lies 
out of the Chancery, to ſend this here by Mittimus, 
for there was never any precedent thereof ; and the 
Book of the Houſe of Commons, which is with 
their Clerk ought not to be divulged, And C. Little. 
is, that if a man be indicted in this Court for Pira- 
cy committed upon the Sea, he may well plead to 
the juriſdiction of this Court, becauſe this Court 
cannot try it, 

2. It appears by the old Treatiſe, de modo tenendi 
Parliamentum, that the Judges are but aſſiſtants in 
the Parliament; and if any words or acts are 
made there, they have no power to contradict or 
controul them, Then it is incongruous, that they, 
after the Parliament diſſolved, ſhall have power to 
puniſh ſuch words or acts, which at the time of the 
ipeaking or doing, they had not power to contradict, 
There are ſuperior, middle, and more inferior Ma- 
giſtrates; and the ſuperior ſhall not be ſubject to the 
controul of the inferior. It is a poſition, that in pares 
eſt nullum imperium, mullo minus in eos, qui magis im- 
terium habent, C. Litil. ſays, That the Parliament 
is the ſupreme Tribunal of the Kingdom, and they 
are Judges of the ſupreme Tribunal; therefore 
they ought not to be queſtioned by their inferiors. 
(3) The offences objected do concern the privileges 
of Parliament, which privileges are determinable 
in Parliament, and not elſewhere, as appears by the 
precedents which have been cited before. (4) The 
Common Law hath aſſigned proper Courts for mat- 
ters, in reſpect of the place and perſons: 1. For 
the place, it appears by 11 E. IV. 3. and old En- 
tries, 101. that in an ejectione firme, it is a good 
plea, that the Land is antient demeſne, and this ex- 
cludes all other Courts. So it is for Land in Dur- 
bam, old Entries, 419. for it is queſtionable there, 
and not out of the County. 2. For perſons, H. 15 


H. VII. rol. 93. old Entries, 47. If a Clerk of 
2 | 


for ſeditious Speeches in Parliament. | 
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the Chancery be. impleaded in. this Court, he may 
plead his privilege, and ſhall not anſwer, So it is 
of a Clerk of the Exchequer, old Entries, 473. then 
much more when offences are done in Parliament, 
which 1s exempt ih ordinary juriſdiction, they ſhall 
not be drawn into queſtion in this Court. And if a 
man be indifted in this Court, he may plead ſanc- 
tuary, 22 H. VII. Keilw. 91. & 22; and ſhall be 


reſtored, 21 E. III. 60. The Abbot of Bury's caſe 


is to the ſame purpoſe. (5) For any thing that ap- 
pears, the Houſe of Commons had approved of theſe. 
matters, therefore they ought not to be queſtioned 
in this Court. And if they be offences, and the ſaid 
Houſe hath not puniſhed them, this will be a caſting 
of imputation upon them. (6) It appears by the 
old Entries, 446, 447. that-ſuch an one ought to 
repreſent the Borough of St. Germains, from whence 
he was ſent, therefore he is in nature of an Ambaſ- 
ſador, and he ſhall not be queſtioned for any thing 
in the execution of his Office, if he do nothing a- 
gainſt the Law of Nature or Nations, as it is the 
caſe of an Ambaſſidor. In the time of Queen Eli- 
zabeth, (Camden's Brit. 449.) the Biſhop of Roſs in 
Scotland, being Ambaſſador here, attempted divers 
matters againſt the State; and by the opinion of 
all the Civilians of the ſaid time, he may be queſ- 
tioned for thoſe offences, becauſe they are againſt 
the Law of Nations and Nature; and, in ſuch mat- 
ters, he ſhall not enjoy the privileges of an Am- 
baſſador. But if he commit a civil offence, which 
is againſt the Municipal Law only, he cannot be 
queſtioned for it, as Bodin. de Republica, agrees the 
caſe. Upon the Statute of 28 H. VIII. c. 15. 
for Trial of Pirates, 13 Fac. the caſe fell out to be 
thus, A Jewcame Ambaſſador to the United Pro- 
vinces, and in his journey he took ſome Spaniſh 
Ships, and after was driven upon this coaſt ; and a- 


greed upon the ſaid Statute, that he cannot be tried 


as a Pirate here by commiſſion, but he may be 
queſtioned civiliter in the Admiralty : for, Legati 
ſuo Regi ſoli judicium faciunt. So Ambaſſadors of 
Parliament, ſali Parliamento, to wit, in ſuch things; 
which of themſelves are juſtifiable. (7) There was 
never any precedent, that this Court had puniſhed 
offences of this nature, committed in Parliament, 
where any plea was put in, as here it is to the juriſ- 
diction of the Court; and where there is no prece- 
dent, non-uſage is a good expoſitor of the Law, 
Lord Littl; Section 180. Co. Littl. . 81. ſays, as 
uſage is a good interpreter of the Laws, ſo non- 
uſage, where there is no example, is a great intend- 
ment, that the Law will not bear it. 6 Eliz, Dy. 
229. upon the Statute of 27 H. VIII. of inrol- 
ments, that bargain and ſale of a houſe in London 
ought not to be enrolled; the reaſon there given is, 
becauſe it is not uſed, 23 Elix. Dy. 376. no error 
lies here of a judgment given in thz five Ports, be- 
cauſe ſuch Writ was never ſeen; yet in the diver- 
ſity of Courts it is ſaid, that error lies of a judg- 
ment given in the five Ports. 39 II. VI, 39. by 
Aſaton, that a protection to go to Rome was never 
ſeen, therefore he diſallowed it. (8) If this Court 


| ſhall have juriſdiction, the Court may give judgment 


according to Law, and yet contrary to Parliament 


Law, for the Parliament in divers cafes hath a pe- 


culiar Law. Notwithſtanding the Statute of t 
H. V. c. 1. that every Burgeſs ought to be teſi- 
dent within the Burrough of which he is Burgek, yet 


the conſtant uſage. of Parliament is contrary there- 


unto; and if ſuch matter ſhall be in queſtion before 
ye, ye ought to adjudge according to the Statute, 
an 


and not according to their uſage. So the Houſe of 


Lords hath a ſpecial Law allo, as appears by 11 
R. II. the roll of the proceſs and judgment, (which 


appeal was not according to the one Law or the 
other, yet it was good according to the courſe of 
Parliament. (9) Becauſe this matter is brought in 
wo this Court by way cf information, where it ought 
„ to be by way of indictment. And it appears by 41 
5 af]. p. 12. that if a Bill of Deceit be brought in this 
Court, where it ought to be by Writ, this matter 
may be pleaded to the juriſdiction of the Court, 
becauſe it is vi & armis, and contra pacem. It ap- 
pears by all our Books, that informations ought not 
to be grounded upon ſurmiſes, but upon matter of 
Record, 4 H. VII. 5. 6 E. VI. Dy. 74. Informa- 
tion in the Exchequer, and 11 H. VIII. Keilw. 101. 
are to this purpoſe. And if the matter be vi & ar- 
mis, then it ought to be found by Inqueſt. 2 E. III. 
1, 2, Appeal ſhall not be granted upon the return 
of the Sherif, but the King ought to be certified 
of it by indictment. 1 H. VII. 6. and Stamf. f. 95. 
a. upon the Statute of 25 E. III. c. 4. that none 
ſhall be impriſoned but upon indictment or preſent- 
ment; and 28 E. III. c. 3. 42 E. III. c. 3. are to 
the ſame purpoſe. So here, this information ought 
to have been grounded upon indictment, or other 
matter of Record, and not upon bare intelligence 
given to the King. (10) The preſent caſe is great 
and difficult, and in ſuch caſes, the Judges have al- 
ways outed themſelves of juriſdiction, as appears 
by Brafton, Book II. f. 1, Si aliquid novi non 
uſitatum in Regno acciderit, 2 E. III. 6, 7. and 
Dower 242. | 
Now I will remove ſome objections which may 
. | 
 ___. Where the King is Plaintif, it is in his election 
to bring his action in what Court he pleaſes, This 
is true in ſome ſenſe, to wit, That the King is not 
reſtrained by the Statute of Magna Charta, Quod 
communia placita non ſequantur curiam noſtram ; for 


. 


it concerns Durbam, or other County Palatine, yet 

the King may have his action here; for the ſlid 
Courts are created by Patent, and the King may not 
be reſtrained by Palllanenr, or by his own Patent, 
to bring his action where he pleaſeth. But the 

- King ſhall not have his action where he pleaſeth a- 
gainſt a prohibition of the Common Law, as 12 
H. VII. Keilw, 6. the King ſhall not have a For- 
medon in Chancery. And C. 6. 20. Gregory's caſe, 
if the King will bring an information in an inferiour 

Court, the party may plead to the juriſdiction. So 
where the Common is makes a prohibition, the 
King hath not election of his Court. 

The information is contra formam Statuti, which 
Statute, as I conceive, is intended the Statute of 
5 H. IV. c. 6. and 11 H. VI. c. 11. which gives 
power to this Court to puniſh an aſſault, made up- 
on the ſervant of a Knight of Parliament. But 
our caſe is not within thoſe Statutes, nor the intent 
of them; for it is not intendible, that the Parlia- 


their privilege. And this was a Treſpaſs done with- 
in the Houſe, by Parliament-men amongſt them- 
ſelves. And Crompton's Juriſdiction of Courts, f. 8. 
faith, That the Parliament may puniſh treſpaſſes 
done there. EE Rs 
© Precedents have been cited of Parliament-men, 
" impriſoned and puniſhed for matters done in Parlia- 
ment, To this Iſay, That there is Via juris, and 


hath been cited before to another purpoſe) where an 


he may bring his Quare impedit in B. R. And if 


ment ſhould diſadvantage themſelves, in point of 
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Via facti; and Via facti is not always Via juris. C. 
4. 93. precedents are no good directions, unleſs 
they be judicial. 

Otherwiſe there will be a failure of Juſtice, 
wrongs ſhall be unpuniſhed. To this I anſwer, 
That a miſchief is ott-times rather ſufferable than 
an inconvenience, to draw in queſtion the privileges 
of Parliament. By the antient Common Law, as 
it appears by 21 E. III. 23. and 21 of. if an In- 
fant bring an Appeal, the ſuit ſhall be ſtaid during 
his infancy; becauſe the party cannot have his 
Trial by battle againſt the Infant; but the Law is 
now held otherwiſe in the ſaid caſe, And in ſome 
caſes, criminal offences ſhall be diſpuniſhed, 29 
H. VIII. Dy. 40. Appeal of Murder lies not for 
Murder done in ſeveral Counties. 

This Court of B. R. is coram ipſo Rege; the King 
himſelf, by intendment, is here in perſon. And, 
as it is ſaid, C. 9. 118. it is Supremum Regni Tribu- 
nal, of ordinary juriſdiction. But to this I ſay, 
That the Parliament is a tranſcendent Court, and 
of tranſcendent juriſdiction: it appears by 28 af. p. 
52. that the ſtile of other e coram Rege, as 
well as this is; as coram Rege in Cancellaria, coram 
Rege in Camera; and though it be coram Rege, yet 
the Judges give the judgment. And in the time of 
H. III. in this Court, ſome Entries were coram Rege, 
others, coram Hugone de Bigod. V. 

The privileges of Parliament are not queſtio- 
ned, but the conſpiracies and miſdemeanors of ſome 
of them. But to this I ſay, that the diſtinction is 
difficult and narrow in this caſe, where the offences 
objected are juſtifiable: and if they be offences, 
this reflects upon the houſe which hath not puniſhed 
them. 

The caſes of 3 E. III. 19. and 1 and 2 Phil. & 
Mar. have been objected. But for the laſt it is ob- 
ſervable, That no plea was pleaded to the juriſdic- 
tion, as it is in our caſe. Andif a Parliament- 
man or other, which hath privilege, be implead- 
ed in foreign Court, and neglect his plea to the 
juriſdiction, the Court may well proceed, 9 
H. VII. 14. 36 H. VI. 34 H. 13 Fac. In this 
Court the Lord Norreys, that was a Peer of 
Parliament, was indicted for the Murder of 
one Bigod, and pleaded his pardon, And there 
it was Joabted, how the Court ſhould proceed a- 
gainſt him, (for he, by Law, ought to have his 
Trial by his Peers.) And it was reſolved, that 
when he pleads his pardon, or confeſſeth his fault, 
thereby he gives juriſdiction to the Court, and the 
Court may give judgment againſt him, So that 
theſe caſes, where it was not pleaded to the juriſ- 
dition, can be no precedent in our caſe, 

The privilege here is notclaimed by Preſcription 
or Charter, therefore it is not good. But I ſay, 
that notwithſtanding this, it is good ; for where the 
Common Law outs a Court of juriſdiction, there 
needs no Charter or Preſcription 3 10 H. VI. 13. 
8 H. VIII. Keilw. 189. Br. n. c. 515. Where 
ſanctuary of a Church is pleaded, there's no need to 
make preſcription, becauſe every Church is a fan: 
ctuary by the Common Law. Therefore, Sc. 


Sir Robert Heath, the King's Attorney, the ſame 
day argued on the other fide, but briefly. Firſt, 
he anſwered the objections which had been made. 

Firſt, He ſaid, That informations might well be 
for matters of this nature, which are not capital ; 
and that there are many precedents of ſuch infor- 


mations, (But aote, that he produced none of them.) 
| Seconly, 


1629. 


Secondly, It hath been objected, That they are a 
Council, therefore they ought to ſpeak freely. But 
ſuch ſpeeches which are here pronounced, prove them 
not Counſellors of State, but Bedlams ; the addition 
of one word would have made it Treaſon, to wit, 

-oditoris. But it is the pleaſure of theK ing to proceed 
in this manner, as now it is. And there is great diffe- 


rence between Bills and Libels, and between their 


roceedings, as Counſel and as mutinous. 
Thirdly, That it would be of dangerous conſe- 
nence 3 for by this means none would adventure to 
complain of grievances, I anſwer, they may make 
their complaints in a Parliamentary manner; but they 
may not move things, which tend to diſtraction of 
the King and his Government. : 

Furtbly, Theſe matters may be puniſhed in fol- 
lowing Parliaments. But this is impoſſible, for fol- 
towing Parliaments cannot know with what mind 
theſe matters were done. Alſo the Houle of Com- 
mons is not a Court of Juſtice of itſelf. The two 
Houſes are but one body, and they cannot proceed 
criminally to puniſh crimes, but only their Mem- 
bers by way of impriſonment ; and alſo they are 
not a Court of Record. And they have forbid their 
Clerk to make entry of their ſpeeches, but only of 
matters of courſe ; for many times they ſpeak upon 
the ſudden, as occaſion is offered. And there is no 
neceſſity, that the King ſhould expect a new Par- 
liament. The Lords may grant Commiſſions to 
determine matters, after the Parliament ended ; 
but the Houſe of Commons cannot do ſo. And 
alſo a new Houſe of Commons conſiſts of new men, 
which have no cognizance of theſe offences. 1 H. IV. 
The Biſhop of Carliſie, for words ſpoken in the 
Parliament, that the King had not right to the 
Crown, was arraigned in this Court of High-Trea- 
ſon; and then he did not plead his privilege of 
Parliament, but ſaid, That he was Epiſcopus unc- 
ius, &c. 

Fifthly, 4 H. VIII. Strode's caſe hath been ob- 
jected. But this is but a particular Act, although 
it be in print; for Raſtal entitles it by the name of 
Strode: fo the title, body, and proviſo of the Act 
are particular, 

Sixthly, That this is an inferiour Court to the Par- 
liament, therefore, Sc. To this I ſay, That, even 
fitting the Parliament, this Court of B. R. and 
other Courts, may judge of their privileges, as of 
a Parliament-man put in execution, c. and other 
caſes. It is true that the Judges have oft-times de- 
clined to give their judgment upon the privileges of 
Parliament, fitting the Court. But from this it 
follows not, that when the offence is committed 
there, and not puniſhed, and the ſaid Court diſſol- 
ved, that therefore the ſaid matter ſhall not be queſ- 
tioned in this Court. 

Seventhly, By this means the privileges of Par- 
liament ſhall be in great danger, if this Court 
may judge of them. But I anſwer, That there 1s 
no danger atall ; for this Court may judge of Acts 
of Parliament. 

Eighthly, Perhaps theſe matters were done by the 
Votes of the Houſe ; or, if they be offences, it is 
an imputation to the Houſe to ſay, That they had 
neglected to puniſh them; but this matter doth not 
appear, And if the truth were ſo, theſe matters 


might be given in evidence, 

Nintbly, There is no precedent in the caſe, which 
is a great preſumption of Law. But to this I anſwer, 
That there was never any precedent of ſuch a fact, 
thereſore there cannot be a precedent of ſuch a judg- 
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ment. And yet in the time of Queen Elizabeth, it 
was reſolved by Brown, and many other Juſtices, 
that offences done in Parliament may be puniſhed 
out of Parliament, by impriſonment or otherwiſe. 


And the caſe of 3 E. III. 19. is taken for good 
Law by Stamf. and Fiizh. And 22 E. III. and 1 
Mar. accord directly with ir, But it hath been 
objected, that there was no plea made to the juriſ- 
diction, But it is to be obſerved, that Plowden that 
was a learned man, was one of the Defendants, and 
he pleaded not to the juriſdiction, but pleaded li- 
cence to depart. And the ſaid information depend- 
ed during all the Reign of Queen Mary, during 
which time there were four Parliaments, and they 
never queſtioned this matter. | 
But it hath been further objected, That the ſaid 
caſe differs from our caſe, becauſe that there the 
offence was done out of the Houſe, and this was 
done within the Houſe. But in the ſaid caſe, if li- 
cence to depart be pleaded, it ought to be tried in 
Parliament, as well as theſe offences here. There- 
fore, Sc. ; | 


The. Judges alſo the ſame day ſpake briefly to the 
caſe, and agreed with one voice, at the Court, 
as this caſe is, ſhall have juriſdiction, altbough that 
theſe offences were committed in Parliament, and that 
the impriſoned Members ought to anſwer. 

Jones began and ſaid, That though this queſ- 
tion be now newly moved, yet it is an ancient 
queſtion with him; for it had been in his thoughts 
theſe eighteen years. For this information there 
are three queſtions in it: 

1. Whether the matters informed be true or falſe : 
and this ought to be determined by Jury or Demur- 
rer. 

2. When the matters of the Information are found 
or confeſſed to be true, if the Information be good in 
ſubſtance. 

3. Admit that the offemces are truly charged, if 
this Court hath power to puniſh them : and that is 
the ſole queſt ion of this day. 

And it ſeems to me, that of theſe offences, al- 
though committed in Parliament, this Court 
ſhall have juriſdiction ro puniſh them. The 
Plea of the Defendants here to the juriſdiction 
being concluded with a demurrer, is not peremp- 
tory unto them, although it be adjudged againſt 
them; but if the plea be pleaded to the juri- 
diction, which is found againſt the Defendant by 
Verdict, this is perem tory. 

In the diſcuſſion of this point, I decline theſe 
queſtions, | 

I. / the matter be voted in Parliament, when it is 
finiſhea, it can be puniſhed and examined in another 
Court? 

2. If the matter be commenced in Parliament, and 
that ended, if afterward it may be queſtioned in another 
Court ? 

I queſtion not theſe matters, but I hold, that an 
offence committed criminally in Parliament, may 
be queſtioned elſewhere, as in this Court; and that 
for theſe reaſons: 

Firſt, Quia intereſt Reipublicæ ut maleficia non 
maneant impunita : and there ought to be a freſh pu- 
niſhment of them. Parliaments are called at the 
King's pleaſure, and the King is not compellable to 
call his Parliament ; and if before the next Parlia- 
ment, the party effending, or the witneſſes die, they 
there will be a failure of Juſtice. 

2 


Secondly, 
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Secondly, The Parliament is no conſtant Court ; 


every Parliament moſtly conſiſts of ſeveral men, and, 


by conſequence, they cannot take notice of matters done 
in the foregoing Parliament; and there they do not 
examine by oath, unleſs it be in Chancery, as it 1 
uſed of late time. = 

Thirdly, The Parliament cannot ſend Proceſs to 
make the offenders to appear at the next Parliament; 
and being at large, if they hear a noiſe of a Parliament, 
they will fugam facere, and /o prevent their puniſh- 
ment. 

Fourthly, Put the caſe, that one of the Defendants 
be made a Baron of Parliament, now he cannot be 
puniſhed in the Houſe of Commons, and fo he ſhall be 
unpuniſhed. 

It hath been objected, That the Parliament is the 
ſuperiour Court to this, therefore this Court cannot 
examine their proceedings. 

To this I ſay, That this Court of the King's-Bench, 
is a higher Court than the Juſtices of Oyer and 
Terminer, or the Juſtices of Aſſize: but if an of- 
fence be done where the King*s-Bench is, after it is 
removed, this offence may be examined by the Jul- 
tices of Oyer and Terminer, or by the Juſtices of 
Aſſize. We cannot queſtion the judgments of Par- 
liaments, but their particular offences. | 

2 Object. It is a privilege of Parliament, wheer- 
of we are not competent Judges, | 

To this I ſay, That privilegium eſt privata Lex & 
privat legem, And this ought to be by grant or pre- 
Icription in Parliament; and then it ought to be 
pleaded for the manner, as is in 33 H. VIII. Dy. as 
it is not here pleaded. Alſo we are Judges of all 
Acts of Parliament: as 4 H. VII. Ordinance made 
by the King and Commons is not good, and we are 
Judges what ſhall be a Seſſion of Parliament, as 
it is Pleven, in Partridge's caſe, We are Judges of 
their lives and lands, therefore of their liberties. 
And 8 Eliz. (which was cited by Mr. Attorney) it 
was the opinion of Dyer, Oatlyn, Welſh, Brown, 
and Southcot, Juſtices, That offences committed in 
Parliament may be puniſhed out of Parliament. 
And 3 Ed. V. 19. it is good Law, And it is uſu- 
al near the end of Parliaments to ſet down ſome 
petty puniſhment upon offenders in Parliament, to 
prevent other Courts. | | 
this Court, in 6 H. VI. where judgment was given 
in a Writ of Annuity in Treland, and afterward the 
faid judgment was reverſed in Parliament in Ire- 
land; upon which judgment, Writ of Error was 
brought in this Court, and reverſed, = 

Hyde Chict-Juſtice, to the ſame intent: No 
new matter hath been offered to us now by them 
that argue for the Defendants, but the ſame rea- 
ſons and authorities in ſubſtance, which were ob- 
jected before all the Juſtices of Exgland, and Ba- 
rons of the Exchequer, at Serjeants-Inn in Fleet- 
ſtrect, upon an es in the & ar-Chamber 
for the ſame matter. At which time, after great 
deliberation, it was reſolved by all of them, That 
no offence committed in Parliament, that being end- 
ed, may be puniſhed out of Parliament. And no 
Court more apt for that purpoſe than this Court 
in which we are: and it cannot be puniſhed in a 
future Parliament, 
of matters done in a foregoing Parliament. 

As to what was ſaid, That an inferior Court 
cannot meddle with matters done in a ſuperior ; 
true it is, that an inferior Court cannot meddle 
with judgments of a ſuperior Court; but if par- 
ticular Members of a ſuperior Court offend, they 


Juſtice Whitlock, 


And I have ſeen a Roll in- 


becauſe it cannot take notice 


are oft times punithable in an inferiour Court: as, 
if a Judge ſhall commit a capital offence in this 
Court, he may be arraigned thereof at Newezate. 
3 E. III. 19. and 1 Mar. which have been ci— 
ted, over · rule this cafe. Therefore, c. 

1. I /ay in this caſe, Nihil 
dictum quod non dictum prius. 

2. That all the Fudges of England have reſolved 
this very point. | 

3. That now we are but upon the brink and „iris 
of the cauſe : for it is not now in queſticn, if theſe be 
offences or uo; or, if true or falſe ;, but only if this 
Court have juriſcliction. 

But it hath been objected, That the offence 
is not capital, therefore it is not examinable in this 
Court. 

But though it be not capital, yet it is criminal, 
for it is ſowing of ſedition to the deſtruction of the 
Common-wealth, The queſtion now is not between 
us that are Judges of this Court, and the Parliament, 
or between the King and the Parliament; but be- 
tween ſome private Members of the Houſe of Com- 
mons and the King himſelf: for here the King 
himſelf queſtions them for thoſe offences, as well he 
may. Inevery Commonwealth there is one ſuper- 
eminent power, which is not ſubject to be queſtio- 


ned by any other; and that is the King in this Com- 


monwealth, who, as Bra#or ſaith, Solum Deum ha- 
bet ullorem. But no other within the Realm hath 
this privilege. It is true, that that which is done 
in Parliament by conſent of all the Houſe, ſhall 
not be queſtioned elſewhere ; but if any private 


Members, exzunt perſonas judicum, & induunt ma- 


lefacientium perſonas, & ſunt ſeditich ; is there ſuch 
ſanctimony in the place, that they may not be 
queſtioned for it elſewhere ? The Biſhop of Roſs, as 
the caſe hath been put, bcing Ambaſſador here, 
ractiſed matters againſt the State: and it was re- 
ſolved, That although Legatus fit Rex in aliens ſolo, 
yet when he goes out of the bounds of his office, 
and complots with Traitors in this Kingdom, that 
he ſhall be puniſhed as an offender here. A Mini- 
ſter hath a great privilege when he is-in the Pul- 
pit; but yet, if in the Pulpit he utter ſpeeches 
which are ſcandalous to the State, he is puniſhable. 
So in this caſe, when a Burgeſs of Parliament be- 
comes mutinous, he ſhall not have the privilege of 
Parliament. In my opinion, the Realm cannot con- 
{iſt without Parliaments, but the behaviour of Par- 
liament-men ought to be Parliamentary. No outra- 
rageous ſpeeches were ever uſed againſt a great Mi- 
niſter of State in Parliament, which have not been 
puniſhed, If a Judge of this Court utter feanda- 
lous ſpeeches to the State, he may be queſtioned for 
them before Commiſſioners of Oyer and Terminer, 
becauſe this is no judicial act of the Court. | 

But it hath been objected, That we cannot exa- 
mine Acls done by a higher Power, 

To this J pur this caſe: when a Peer of the Realm 
is arraigned of Treaſon, we are not his Judges, but 
the High Steward, and he ſhall be tried by his 
Peers: but if error be committed in this proceed- 
ing, that ſhall be reverſed by error in this Court; 
for that which we do is coram ipſo Repe. 

It hath been objected, That the Parliament-Law 
differs from the Law by which we judge in this Court 
in ſundry caſes, And for the inſtance which hath 
been made, That by the Statute, none ought to be 
choſen Burgeſs ef a Town in which he doth not inha- 
bit, but that the uſage of Parliament is contrary : But 


if information be brought upon the ſaid Statnte 
| + againſt 
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againſt ſuch a Burgeſs, I think that the Statute is a 
ood warrant for us to give judgment againſt him, 

And it hath been objected, That there is no prece- 
dent in this matter. 

But there are ſundry precedents, by which it 
appears, that the Parliament hath tranſmitted mat- 
ters to this Court; as 2 R. II. there being a queſtion 
between a great Peer and a Biſhop, it was tranſ- 
mitted to this Court, being for matter of behaviour: 
and although the Judges of this Court are bur infe- 
rior men, yet the Court is higher. For it appears 
by the 11 Eliz. Dy. That the Earl Marſhal of Eng- 
land is an Officer of this Court; and it is always 
admitted in Parliament, That the Privileges of 
Parliament hold not in three caſes, to wit, Firſt, in 
| caſe of Treaſon, Secondly, in caſe of Felony. And 

Thirdly, in ſuit for the Peace, And the laſt is our very 
caſe. Therefore, Sc. 2 


Croke argued to the ſame intent: he ſai d, That 


theſe offences ought to be puniſhed in the Court, or no 
where z and all manner of offences which are againſt 
the Crown, are examinable in this Court. 

It hath been objected, That by this means, none 
will adventure to make complaints in Parliament. 

That is not ſo, for he may complain in a Parlia- 
mentary courſe, but not falſely and unlawfully, as 
here is pretended ; for that which is unlawfully, 
cannot be ina Parliamentary courſe. 

It hath been objected, That the Parliament is a 
bigher Court than this, | 

And it is true : But every Member is not a Court; 
and if he commit offence, he is puniſhable here. 
Our Court is a Court of high Juriſdiction, it cannot 
take cognizance of real Pleas ; but if a real Plea 
comes by Error in this Court, it ſhall never be 
tranſmitted, But this Court may award a Grand 
Cape, and other Proceſs uſual in real actions: but 
of all capital and criminal Cauſes, we are originally 
competent Judges, and by conſequence of this mat- 
ter. But I am not of the opinion of Mr, Attorney- 
General that the word proditoriè would have made 
this Treaſon. And for the other matters, he agreed 
with the Judges. Therefore by the Court, the De- 
fendants were ruled to plead further: and Mr. 
Lenthal of Lincolns-Inn was aſſigned of Counſel for 
them. 


But inaſmuch as the Defendants would not put in a- 
ny other Plea, the laſt day of the Term, Judgment was 
given againſt them upon a Nibil dicit; which Judg- 
ment was pronounced by Jones to this effect: 


The matter of the information now, by the con- 
feſſion of the Defendants, is admitted to be true, 
and we think their Plea to the juriſdiction inſuffi- 
cient for the matterand manner of it. And we here- 
by will not draw the true Liberties of Parliament- 
men into queſtion; to wit, for ſuch matters which 
they do or ſpeak in a Parliamentary manner. But 
in this caſe there was a conſpiracy between the De- 
fendants to ſlander the State, and to raiſe ſedition 
and diſcord between the King, his Peers, and People; 
and this was not a Parliamentary courſe. All the 
Judges of England, except one, have reſolved the 
Statute of 4 II. VIII. to be a private Act, and to 
extend to Strode only. But every Member of the 
Parliament ſhall have ſuch Privileges as are there 
mentioned; but they have no Privilege to ſpeak at 
their pleaſure. The Parliament is an high Court, 


therefore it ought not to be diſorderly, but ought 
Vor, VII. 
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If a Judge 
Or Clergy, 
Parliament 


to give good example to other Courts. 
of our Court ſhould rail upon the State, 


he 1s puniſhable for it. A Member of the 


may charge any great Officer of the State withan - 


particular offence ; but this was a malevolous accuy 
ſation in the generality of all the Officers of State, 
therefore the matter contained within the information 
is a great offence, and puniſhable in this Court. 

2, For the puniſhment, although the offence be 
great, yet that ſhall be with a light hand, and ſhall 
be 1n this manner.” 

I. That every of the Defendants ſhall be impriſoned 
during the King's pleaſure : Sir John Elliot 4% be im- 
priſoned in the Tower of London, and the other De- 
fendants in other priſons. | 

2. That none of them ſhall be delivered out of priſon 
until be give ſecurity in this Court for his good beba- 
viour, and have made ſubmiſſion and acknewiedgment 
of his offence. 

3. Sir John Elliot, inaſmuch as we think him the 
greateſt offender, and the Ringleader, ſhall gay to the 
King a Fine of 2000 l. and Mr. Holles, a Fine of 
1000 Marks: and Mr. Valentine, becar.ſe he is of 
leſs ability than the reſt, ſhall pay a Fine of 500 l. 


And to all this, all the other Juſtices with one voice 
accorded. 


Afterwards the, Parliament which met the third 
of November, 1640. upon report made by Mr. Re- 
corder Glyn, of the ſtate of the ſeveral and reſpec- 
tive caſes of Mr. Holles, Mr. Selden, and the reſt 
of the impriſoned Members of the Parliament, in 
Tertio Caroli, touching their extraordinary ſufferings, 
for their conſtant affections to the Liberties of the 
Kingdom, expreſſed in that Parliament; and upon 
arguments made in the Houſe thereupon, did upon 
the ſixth of July, 1641, paſs theſe enſuing votes; 
which, in reſpect of the reference they have to theſe 
laſt mentioned proceedings, we have thought fit, to 
inſert : viz. 

July 6. 1541 
I. Re upon the e That the iſ- 
ſuing out of the Warrants from the Lords 
and others of the Privy- Council, compelling Mr. 
Holles, and the reſt of the Members of that Parlia- 
ment, 3 Car. during the Parliament, to appear 
before them, is a breach of the Privilege of Parlia- 
ment by thoſe Privy Counſellors. 

2. Reſolved, Sc. That the committing of Mr. 
Holles, and the reſt, by the Lords and others of the 
M the Parliament, is a breach of 
the Privilege of Parliament by thoſe Lords, and 
others. 

3. Reſolved, Sc. That the ſearching and ſealing of 
the Chamber, Study, and Papers of Mr. Holles, 
Mr. Selden, and Sir Jobn Elliot, being Members of 
this Houſe, and during the Parliament, and iſſuin 
of Warrants to that purpoſe, was a breach of the 
Privilege of Parliament, by thoſe that executed the 

ſame. 

4. Reſolved, &c. That the exhibiting of an in- 
formation in the Court of Star- chamber, againſt Mr. 
Holles and the reſt, for matters done by them in Par- 
liament, being Members of Parliament, and the 
ſame ſo appearing in the information, is a breach of 
the Privilege of Parliament, 

5. Reſolved, Sc. That Sir Robert Heath, and 
Sir Humphry Davenport, Sir Heneage Finch, Mr. 
Hudſon, and Sir Robert Berkley, that ſubſcribed 
their names to the information, are guilty thereby 
of the breach of Privile 8 Parliament. 


6. Re. 
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6. Reſolved, Sc. That there was delay of Juſtice and ſealing of them, 1s guilty of the breach of the 
towards Mr. Holles, and the reſt that appeared upon Privilege of Parliament, this being done before 
the Habeas Corpus, in that they were not bailed in the diſſolution of Parliament. 


Eaſter and Trinity-Term, 5 Car. 

7. Reſolved, &c. That Sir Nicholas Hyde, then 
Chief. Juſtice of the King's-Bench, is guilty of this 
delay. 

8. Reſolved, Se. That Sir William Jones, being 
then one of the Jultices of the Court of King's-Bench, 
is guilty of this delay, 

9. Reſolved, Sc. That Sir James M bitlocke Knt. 
then one of the Juſtices of the Court of King's- 


Bench, is not guilty of this delay “. 


Ordered, That the further debate of this ſhall 


- be taken into conſideration on to-morrow morn- 


ing. 


| July 8. 1641. 

10. Eſolved upon the Queſtion, That Sir George 
Croke Knight, then one of the Judges of 

the King's-Bench, is not guilty of this delay. 

11. That the continuance of Mr. Holles, and the 
reſt of the Members of Parliament, 3 Car. in pri- 
ſon, by the then Judges of the King's-Bench, for 
not putting in Sureties for their good behaviour, 
was without juſt or legal cauſe, 

2. That the exhibiting of the information againſt 
Mr. Holles, Sir John Elliot, and Mr. Valentine, in 
the King's-Bench, being Members of Parliament, 
for matters done in Parliament, was a breach of the 
Privilege of Parliament. 

13. That the over-ruling of the Plea, pleaded by 
Mr. Holles, Sir Jobn Elliot, and Mr. Valentine, 
upon the information to the juriſdiction of the Court, 
was againſt the Law, and Privilege of Parliament. 

14. That the judgment given upon a Nihil dicit, 
againſt Mr. Holles, Sir John Elliot, and Mr. Valen- 
tine, and Fine thereupon impoſed, and their ſeveral 
impriſonments thereupon, vas againſt the Law and 
Privilege of Parliament. ; 

15. That the ſeveral proceedings againſt Mr. 
Holles, and the reſt, by committing them, and pro- 
ſecuting them in the Star-Chamber, and in the 
King's-Bench, is a grievance. 

16. ThatMr. Holles, Mr. Stroud, Mr. Valentine, and 
Mr. Long, and the Heirs and Executors of Sir John 
Elliot, Sir Miles Hobart, and Sir Peter Heyman, re- 
ſpectivc ly, ought to have reparation for their reſpec- 


tive damages and ſufferings, againſt the Lords and 


others of the Council, by whoſe warrants they were 
apprehended and committed, and againſt the Coun- 
ci] that put their hands to the information in the 
Star- Chambar, and againſt the Judges of the King's- 
Bench. | 

17. That Mr. Laurence Whitaker, being a Mem- 
ber of the Parliament 3 Car. entring into the Chain- 
ber of Sir John Elliot, being likewiſe a Member of 
the Parliament, ſearching of his trunks and papers, 


18, Reſolved uton the Queſtion, That Mr, Lan- 
rence Whitaker being, guilty of the breach of the 
Privileges as aforeſaid, ſhall be ſent forthwith to 
the Tower, there to remain a priſoner during the 
pleaſure of the Houſe. 

Mr. Whitaker was called down, and kneeling at 
the Bar, Mr. Speaker pronounced this ſentence 
againſt him accordingly. 

Mr. Whitaker being at the Bar, did not deny, 
but that he did ſearch and ſeal up the Chamber, and 
Trunk, and Study of Sir John Elliot, between the 
ſecond and tenth of March, during which time the 
Parliament was adjourned : But endeavoured to 
extenuate it, by the confuſion of the times, at that 
time; the length of the time ſince that crime was 
committed, being thirteen years ; the command 
that lay upon him, being commanded by the King 
and twenty three Privy-Counſellors. 


Afterwards Mr. Recorder Ci made a farther re- 
port to the Houſe of Commons, tz. 

The warrant, which iſſued and was ſubſcribed by 
twelve Privy-Counſellors, to ſummon nine of the 
Members of the Houſe of Commons, in the Par- 
liament of Tertio Caroli, to appear before them du- 
ring the Parliament, viz. Mr. William Stroud, Mr. 
Benjamin Valentine, Mr. Holles, Sir Fobn Elliot, Mr. 
Selden, Sir Miles Hobart, Sir Peter Heyman, Mr. 
Walter Long, and Mr. William Coriton, bearing 
date Tertio Martii, Quarto Carli; and the names 
of the twelve Privy-Counſellors that ſigned this 
warrant were read: the Parliament being adjourned 
the ſecond of March, to the tenth of March, and 
then diſſolved. 

The warrants under the hands of ſixteen Privy- 
Counſellors, for committing of Mr. Denzil Holles, 
Sir Jobn Elliot, Mr. Fobn Selden, Mr. Benjamin Valen- 
tine, and Mr. William Coriton, cloſe priſoners to the 
Tower, bearing date, Quarto Martii, Quart Caroli, 
during the Parliament, were read. And the names 
of the Privy-Counſellors that ſubſcribed them, were 
read, The warrants under the hands of twenty two 
Privy-Counſellors, directed to Milliani Boſivel Eſq; 
to repair to the Lodgings of Denzi! Ilolles Eſq; and 
to Simon Digby Eſq; to repair to the Lodgings of Mr. 
John Selden, and to Laurence Whitaker Elq; to re- 
pair to the Lodgings of Sir 70% Elliot, requiring 
them to ſeal up the trunks, ſtudies, and cabinets, or 
any other thing that had any papers in them, of the 
ſaid Mr. Holles, Mr. John Selden, and Sir John Elliot, 
were read, and likewiſe the names of the Privy-. 
Counſellors that ſubſcribed the ſaid warrants, A 
Warrant under the hands of thirteen Privy-Coun- 
ſellors, for the commitment of Mr. //illiam Stroud 
cloſe Priſoner to the King's-B-nch, bearing date 2 


April, 


* Mr. Whitloeke in his Memorials of the Engliſh Affairs, p. 38, 39. ſays, In the Houſe there fell out a Debate touching the Writs of 
Habeas Corpus, upon wiich Selden and the reſt of his Fellow-priſoners, demanded to be bailed ; and the Judges of the King's-Bench 
did not bail them, as by Law they ought ; Sut required of them Sureties ſor their good behaviour. This was ſo far aggravated by 
ſome, that they moved, The Priſoners might have reparation out of the Eſtates of thoſe Fudges who then fat in the King's- Bench 
when they were remanded to priſon; which Judges they named to be Hyde, Fones, and my Father: as for Judge Croke, who was 
one of that Court, they excuſed him, as differing in Opinion from the reſt. ; 

I being a Member ot the Houle, and Son to the Judge, knew this to be miſtaken, as to the fact, and ſpake in the behalf of my 


Father, to this effect: 


« That it was not unknown to divers worthy Members of the Houſe, that judge Whitlocke had been a fai 
« Aſſertor of the Rights and Liberties of the free-· born Subjects of this Gn bony tor which ke had ona ne —— 
« And particularly by a ſtraight and cloſe Impriſonment, for what he {aid and did, as a Member of this Honourable Houſe in a 
« former Parliament: and he appeals to thoſe noble Gentlemen, who cannot but remember thoſe paſſages; and ſome, who were 
« then Sufferers with him. And for his Opinion, and Carriage in the Caſe of the Habeas Cor pus, tis affirmed to have been the 
« ſame with that of Judge Croke; and he apprals for this, to the honourable Gentlemen, who were concerned in it; and others, 
« who were preſent then in Court.” Hampden, and divers others ſeconded this Motion; who affirmed very much of the Matter 
of Fact, and expreſſed themſelves with great Reſpect and Honour to the Memory of the deceaſed Judge, who was fhereupoa 


zeckoned by the Houſe in the ſame degree with Judge Croke, as to their Cenſure and Proceedings, 


1629. 
Aoril, 1628. was read, and the names of the Privy- 
Counſellors that ſubſcribed it: The like warrant 
was for the commitment of Mr. Walter Long cloſe 
priſoner to the Marſhalſea. 

Reſolved, Sc. That Mr. Holles ſhall have the 
ſum of five thouſand pounds, for his damages, loſſes, 
impriſonments and ſufferings, ſuſtained/and under- 
gone by him, for his ſervice done to the Common- 
wealth in the Parliament of Tertio Caroli, 

| Reſolved, &c. That Mr. Jobn Selden ſhall have 
the ſum of five thouſand pounds, for his damages, 
loſſes, impriſonments, and ſufferings, ſuſtained and 
undergone by him, for his ſervice done to the Com- 
monwealth in the Parliament of Tertio Caroli. 

Reſolved, Sc. That the ſum of five thouſand 
pounds be aſſigned for the damages, loſſes, impri- 
ſonmentsand ſufferings, ſuſtained and undergone by 
Sir Jobn Elliot, for his ſervice done to the Common- 
wealth in the Parliament of Tertio Caroli, to be diſ- 
poſed of in ſuch manner as this Houſe ſhall ap- 

int. 

Reſolved, &c. That the ſum of two thouſand 
pounds, part of four thouſand pounds, paid into 
the late Court of Wards and Liveries, by the Heirs 
of Sir John Elliot, by reaſon of his Marriage with 
Sir Danie! Norton's Daughter, ſhall be repaid to 
Mr. Elliot, out of the arrears of moneys payable 
into the late Court of Wards and Liveries, before the 
taking away of the ſaid late Court. 

Ordered, That it be referred to the Committee 
who brought in this Report, to examine the decree 
made in the late Court of Wards and Liveries, con- 
cerning the Marriage of Sir Fohn Elliot's heir with 
Sir Daniel Norton's Daughter; and what moneys 
were paid by reaſon of the ſaid Decree, and by whom; 
and to report their opinion thereupon to the 
Houſe. 

Ordered, That it be referred to the Committee 
to examine after what manner Sir Jobn Elliot came 
to his death, his uſage in the Tower, and to view 
the rooms and places where he was impriſoned, 


and where he died, and to report the ſame to the 


Houſe. 

Reſolved, Sc. That the ſum of five thouſand 
pounds ſhall be paid unto the... . of Sir Pe- 
ter Heyman, for the damages, loſſes, ſufferings, and 
impriſonments, ſuſtainedand undergone by Sir Peter 
Heyman, for his ſervice done to the Commonwealth 
in the Parliament in Tertio Caroli. 

Reſolved, Sc. That Mr. Walter Long ſhall have 
the ſum of five thouſand pounds paid unto him, for 
the damages, loſſes, ſufferings, and impriſonment, 
ſuſtained and undergone by him, for his ſervice done 
to the Commonwealth in the Parliament Tertio Ca- 
roli. 

Reſolved, c. That the ſum of five thouſand 
pounds ſhall be aſſigned for the damages, loſſes, 
ſufferings, and impriſonment, ſuſtained and under-- 
gone by Mr, Strode (late a Member of this Houſe) 
deceaſed, for ſervice done by him to the Common- 
wealth in the Parliament of Tertio Caroli. 

Reſolved, &c. That Mr. Benjamin Valentine ſhall 
have the ſum of five thouſand pounds paid unto him, 
for the dainages, loſſes, ſufferings, and impriſon- 
ments ſuſtained and undergone by him for his ſervice 
to the Commonwealth in the Parliament of Tertio 
Carol. | 

Reſolved, &c, That the ſum of five hundred 
pounds ſhall be beſtowed and diſpoſed of, for the 
erecting, a monument to Sir Miles Hobart, a Mem- 
ber of the Parliament of Tertio Caroli, in memory 
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of his ſufferings for his ſervice to the Commonwealth 
in the Parliament of Tertio Caroli. 

Ordered, That it be recommitted to the Com- 
mittee, who brought in this report, to conſider, how 
the ſeveral ſums of money this day ordered to be 
paid for damages to the ſeveral Members before- 
named, for their ſufferings in the ſervice of the 
Commonwealth, may be raiſed, | 


In the Reign of King Charles II. this Affair was 
taken into conſideration, and the Houſe of Com- 
mons came to ſeveral Reſolutions, a 

Die Martis 12 Novembris 1667, 

Upon a report made by Mr. Vaughan from the 
Committee concerning freedom of Speech in Par- 
liament. 

Reſolved, Sc. That the Houſe do agree with 
the Committee, That the Act of Parliament in 
4 Hen. VIII. commonly intitled, an A& concern- 
ing Richard Strode, is a general Law, extending to in- 
demnify all and every the Members of both Houſes 
of Parliament, in all Parliaments, for and touch- 
ing any bills, ſpeaking, reaſoning, or declaring of 
any matter or matters in and concerning the Parlia- 
ment to be communed and treated of, and is a decla- 
ratory Law ot the antient and neceſſary Rights and 
Privileges of Parliament. 


Die Sabbati 23 Novembris 1665. 

Reſolved, Sc. That the Judgment given 5 Car. 
againſt Sir Jobn Elliot, Denzil Hollis, and Beni. 
Valentine in the King's. Bench, is an ill-gal. Judgment, 
and againſt the Freedom and Privilege of Parlia- 
ment, | 

Die Sabbati 7 Decembris 1667. 

Reſolved, &c. That the concurrence of the Lords 
be deſired to the Votes of this Houſe concern- 
ing Freedom of Speech in Parliament; and that a 
conference be on Monday next deſired to be had with 
the Lords, at which time the Votes may be deli- 
vered, and reaſons for them given. 


Die Jovis 12 Decembris 1667, 

A Meſſage from the Lords by Sir William Child 

and Sir Thomas Eſtcourt. | 
Mr. Speaker, 

The Lords have commanded us to acquaint you, 
that they agree with this Houſe in the Votes deli- 
vered them at the laſt conference concerningFreedom 
of Speech in Parliament, 

Die Mercurii 11 Decembris 1667. 

Next, the Lord-Chamberlain and the Lord A/bley 
reported the effect of the conference with the Houſe 
of Commons yeſterday, which was managed by 
Mr. Vaughan, who ſaid he was commanded by the 
Houſe of Commons to acquaint their Lordſhips 
with ſome Reſolves of their Houſe concerning the 
freedom of ſpeech in Parliament, and to defire their 
Lordſhips concurrence therein. 

In cos to which, he was to acquaint their Lord- 
ſhips with the reaſons that induced the Houſe of 
Commons to paſs thoſe Reſolves. 

He ſaid the Houſe of Commons was acciden- 
tally informed of certain Books publiſhed under the 
name of Sir George Croke's Reports, in one of which 
there was a caſe publiſhed, which did very much con- 
cern this great privilege of Parliament: and which 
paſſing from hand to hand amongſt the men of the 


Long Robe, might come in time to be a received o- 


Pinion as good Law. 
The Houſe of Commons conſidering the conſe- 
quence, did takecare that this caſe might be inquired 
k 2 into 
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252 18. Proceedings againſt Sir John Elliot, &c. 5 Car. I. 


to, and cauſed the Book to be produced, and read in 
their Houſe, and he thought it the next and cleareſt 
way to inform their Lord ſhips, is to read the caſe it- 
ſelf, which is Quinto Caroli primi Michaelmas Term, 
which caſe was read as followeth. 


The King verſus Sir Jobn Elliot, Denzil Holles, and 


B-njamin Valentine. 


N information was exhibited againſt them by 

the Attorney-General, reciting, That a Par- 
lament was ſummoned to be held at Weſtminſter, 
17 Martii 3 Caroli Regis ibidem incboat. And that 
Sir John Elliot was duly elected and returned Knight 
for the County of Cornwall, and the other two 
Burgeſſes of Parliament for other places; and Sir 
Fobn Finch choſen Speaker. That Sir John Elliot, 
machinans & intendens omnibus viis & modis ſeminare 


S excitare diſcord, evil will, murmurings, and ſe- 


ditions, as well verſus Regem, magnates, prælatos, 
proceres & juſticiarios, & reliquos ſubjectos Regis, & 


lotaliter deprivare & ſubvertere regimen & gubernati- 


onem Regni Angliæ, tam in domino Rege quam in 
conciliariis & miniſtris ſuis cujuſcunque generis, & in- 
troducere tumultum & confuſionem in all eſtates and 
arts, & ad intenlionem, that all the King's Sub- 
ects ſhould withdraw their affections from the King, 
the 23d of Febr. Anno 4 Car. in the Parliament, 
and hearing of the Commons, falſo, malitioſe, & 


ſſeditioſe uſed theſe words, The King's Privy-Council, 


his Judges, and bis Counſel learned, have conſpired to- 


gether to trample under their feet the Liberties of the 


Subjefts of this Realm, and the Liberties of this 


Houſe. | 


And afterwards upon the ſecond of March, Anno 
4. aforeſaid, the King appointed the Parliament to 
be adjourned until the 10% of March next follow- 


ing, and ſo ſignified his pleaſure to the Houſe of 


Commons; and that the three Defendants the ſaid 
ſecond day of March, 4 Car. malitioſe agreed, and 
among{t themſelves conſpired to diſturb and diſtract 
the Commons, that they ſhould not adjourn them- 
ſelves according to the King's pleaſure before ſigni- 
fied ; and that the ſaid Sir Fobn Elliot, according to 
the agreement and conſpiracy aforeſaid, had malici- 
ouſly in propoſitum & intentionem prædictam in the 
Houſe of Commons aforeſaid, ſpoken theſe falſe, 
pernicious, and ſeditious words precedent, &c. And 
that the ſaid Denzil Holles, according to the agree- 
ment and conſpiracy aforeſaid, between him and the 
other Defendants, then and there fa, malitioſe, & 


Of: ſeditioſe uttered bec falſa,malitioſa & ſcandaloſa verba 


præcedentia, c. And that the faid Denzil Holles, 
and Benjamin Valentine ſecundum agreamentum & con- 
ſpirationem pædict. Sc. ad intentionem & propoſitum 
prædict. uttered the ſaid words upon the ſaid 2d day 


of March, after the ſignifying the King's pleaſure to 


adjourn; and the ſaid Sir 7obn Finch, the Speaker, en- 
deavouring to get out of the chair, according to the 


King's command, they vi & armis manu forti & il- 


Ficito aſſaulted, evil intreated, and forcibly detained 
him in the chair ; and afterwards being out of the 
chair they aſſaulted him in the houſe, and evil en- 
treated him, & violenter manu forti & illicito drew 
him to the chair, and thruſt him into it. Where- 
upon there was great tumult and commotion in the 
houſe, to the great terror of the Commons there 
aſſembled, againſt their allegiance in maximum con- 


temptum, and to the diſheriſon of the King, his 


Crown and Dignity, for which Sc. To this in- 


for mation the Defendants appearing, pleaded to the 
juriſdiction of this Court, that the Court ought not 
to have cognizance thereof, becauſe it is tor of. 
fences done in Parliament, and ought to be there 
examined and puniſhed, and not elſewhere, Ir was 
thereupon demurred, and after argument adjudged, 
that they ought to anſwer; for the charge is for con- 
ſpiracy, ſeditious acts and practices, to ſtop the ad- 
journment of the Parliament, which may be exa- 
mined out of Parliament, being ſeditious and un- 
lawful Acts; and this Court may take cognizance 
and puniſh them : afterwards divers rules being gi- 
ven againſt them, viz. Sir John Aliiat, that he 
ſhould be committed to the Tower, and ſhould pay 
2000 l. fine, and upon his enlargement ſhould find 
ſureties for his good behaviour; and againſt Holles, 
that he ſhould pay a thouſand Marks, and ſhould be 
impriſoned, and find ſureties, &c. And againſt 
Valentine, that he ſhould pay 500 J. fine, be impri- 
ſoned and find ſureties. | 


Then Mr. Vaugban laid much emphaſis upon the 
word machinans & intendens, Ec. and then went on, 
That the Houſe of Commons had not only read the 
caſe as it was in the Book, but did look into the 
record, where in the Information itſelf they found 
{ome conſiderable differences from the print; as that 
the crime alledged conſiſting partly of words ſpoken 
in the Houſe, partly of criminal actions pretended 
to be committed; the Gentlemen accuſed pleaded 
ſeverally, namely, ſpecially to the words, and a ſe- 
veral Plea apart to the criminal actions: but the 
Court dealt ſo craftily, that they over- ruled the whole 
Plea, mingled together and took it in general, ſo 
that perhaps whatſoever was criminal in che actions 
might ſerve for a juſtification of their rule, and 
might make it ſeem in time to become a precedent, 
and a ruled caſe againſt the liberty of ſpeech in Par- 
liament, which they durſt not ſingly and bare- fac d 
have done. 

The Houſe of Commons did take care to enquire 
what ancient Laws did fortify this the greateſt pri- 
vilege of both Houſes, and they found in the fourth 
year of Henry VIII. an Act concerning one Richard 
Strode, who was a Member of Parliament, and was 
fined at the Stannary Courts in the Meſt, for conde- 
ſcending and agreeing with other Members of the 
Houſe to paſs certain Acts to the prejudice of the 
Stannaries ; this Act was made occaſionally for him, 
but did reach to every Member of Parliament that 
then was, or Hall be; the very words being, viz. 


And over that, it be enacted by the ſame authority 
that all Suits, Accuſements, Condemnations, Exe- 
cutions, Fines, Amercements, Puniſhments, Cor- 
rections, Grievances, Charges and Impoſitions, put 
or had, or hereaſter to be put or had unto, or upon 
the ſaid Richard, and to every other perſon or per- 
ſons afore-ſpecified that now be of this preſent Par- 
liament, or that of any Parliament hereafter ſhall 
be, for any bill, ſpeaking, reaſoning or declaring of 
any matter or matters concerning the Parliament 
to be commenced and treated of, be utterly void, 
and of none effect. And over that, be it enacted by 
the ſaid authority, that if the ſaid Ri hard Strode, 
or any of the ſaid other perſon or perſons hereaf- 
ter be vexed, troubled, or otherwiſe charged for 
any cauſes as is aforeſaid, that then he or they, and 
every of them fo vexed or troubled of, or for the 

| ſame, 
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ſame, to have action upon the caſe againſt every ſuch 
perſon or perſons ſo vexing or troubling any, con- 
teary to this ordinance and proviſion; in the which 
ation the party grieved ſhall recover treble damages 
and coſts; and that no protection, eſſoyne, nor 
wager of Law in the ſaid action in any wiſe be ad- 


mitted nor received. ] 


He ſaid, *cis very poſſible the Plea of thoſe wor- 
thy perſons, Denzil Holles, Sir John Elliot, and the 
reſt, was not ſufficient to the Juriſdiction of the 
Court, if you take in their criminal actions all toge- 
ther; but, as to the words ſpoken in Parliament, 
the Court could have no Juriſdiction while this Act 
of 4 Hen. VIII. is in force, which extends to all 
Members that, then were (or ever ſhould, be) as 
well as Strode; and was a publick general Law, 
though made upon a private and a particular occa- 
n 
_ recommended to their Lordſhips the conſi- 

deration of the time when theſe words in the caſe of 
Sir George Croke's Reports were ſpoken, which 
was the ſecond of March, 4 Caroli primi, being in 
that Parliament which began in the precedent 
March, 3 Car. at which time the Judgment given 
in the King's-Bench about the Habeas Corpus was 
newly reverſed, which concerned the freedom of our 
perſons, the liberty of Speech invaded in this caſe ; 
and not long after the ſame Judges (with ſome 
others) joined with them in the caſes of Ship-money, 
invaded the Propriety of our Goods and Eſtates ; ſo 
that their Lordſhips find every part of theſe words 
for which thoſe worthy perſons were accuſed, juſti- 
fied. | 
If any man ſhould ſpeak againſt any of the great 
Officers, as the Chancellor or Treaſurer, or any 
of the reſt recited in thoſe Acts, as by accuſing 
them of Corruption, ill Counſel, or the like, he 
might poſſibly juſtify himſelf by proving of it; 
but in this caſe it was impoſſible to do it, becauſe 
choſe Judgments had preceded and concluded him, 
for he could make none, bur by alledging their own 
Judgments which they themſelves had reſolved, and 
would not therefore allow to be Crimes, which they 
had made for Laws. 

He did inform their Lordſhips, that the Bill in the 
Rolls hath another title than that he did mention ; 
this being that, that the Clerks knew it by, rather 
than the proper Title. 

The words in the caſe are charged ea intentione, 
which ought not to be; for it is clear, and un- 
doubted Law, that whatever is in itſelf lawful, can- 
not have an unlawful intent annexed to it. Things 
unlawful may be made a higher crime by the ill- 
neſs of the intent; for inſtance, taking away my 
Horſe is a Treſpaſs only, but intending to ſteal 
him makes it Felony ; borrowing my Horſe, though 
intending to ſteal him, is not Felony, becauſe bor- 
rowing is lawful; and there were no uſe of freedom 
of Speech otherwiſe, for a depraved intention may 
be annexed to any the moſt juſtifiable action. It a 
man eat no fleſh, he may be accuſed for the depraved 
intention of bringing in the Pythagorean religion,and 
ſabverting the Chriſtian: If a man drink water, he 
may be acculed of the depraved intention of ſubvert- 
ing the King's Government, by deſtroying his Re- 
venue both of Exciſe and Cuſtom. 

No man can make a doubt, but whatſoever is 
once enacted is lawful ; bur nothing can come into 
an Act of Parliament, but it muſt be firſt offered or 
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propounded by ſomebody, ſo that if the Act can 
wrong no body, no more can the firſt propounding; 
the Members muſt be as free as the Houſes. An 
Act of Parliament cannot diſturb the State, there- 
fore the Debate that tends to it cannot, for it muſt 
be propounded and debated, before it can be 
enacted, | | 
In the reign of Henry the eighth, when there were 
ſo many Perſons taken by Act of Parliament out 
of the Lords Houſe, as the Abbots and Priors, 
and all the Religious Houſes and Lands taken away; 
It had beena ſtrange information againſt any Mem- 
ber of Parliament then, for propounding ſo great 
an alteration in Church and State. | 
Beſides, Religion itſelf began then to be altered, 
and was perfected in the beginning of Edward the 
Sixth's reign, and returned again to Popery in the 
beginning of Queen Mary's ; and the Proreſtant 
Religion reſtored again in the beginning of Queen 
Elizabeth's. | mr T.. 
Should a Member of Parliament, in any of theſe 
times, have been juſtly informed againſt in the 
King's-Bench for propounding or debating, any of 
theſe alterations? So that their Lordſhips perceive 
the reaſons and inducements the Houſe of Commons 
2 to paſs theſe Votes now preſented to their Lord- 
ips. | | 
2% theſe Votes were read, viz. 
Reſolved, Sc. That the Act of Parliament 4 
Hen. VIII. commonly intitled, An Act concern- 
ing Richard Strode, is a general Law, extending 
to indemnify all and every the Members of both 
Houſes of Parliament, in all Parliaments, for and 
touching any Bills, ſpeaking, reaſoning, or decla- 
ring of any matter or matters in and concerning the 
Parliament, to be communed and treated of; and is 


a declaratory Law of the antient and neceſſary 


Rights and Privileges of Parliament. 

Reſolved, Sc. That the Judgment given 5 Car. 
againſt Sir Jobn Elliot, Denzil Holles, and Benjamin 
Valentine Eſquires, in the King's-Bench, was an il- 
legal Judgment, and againſt the Freedom and Pri- 
vilege of Parliament. | 

To both which Votes the Lords agree with the 

Houſe of Commons. : 


Upon conſideration had this day of a Judgment 
given in the Court of King's-Bench in Michae/mas- 
Term, in the fifth year of King Charles the Firſt, 
againſt Sir Jabn Elliat Knt. Denzil Holles, and 
Benjamin Valentine Eſquires, which Judgment is 
found to be erroneous: It is ordered by the Lords 
Spiritual and Temporal in Parliament aflem- 
bled, That the ſaid Denzil Holles Eſq; (now 
Lord Holles, Baron of 1feild) be defired to cauſe 
the Roll of the Court of King's-Bench wherein the 
faid Judgment is recorded, to be brought before 
the Lords in Parliament by a Writ of Error, to 
the end that ſuch further Judgment may be given 
upon the ſaid caſe, as this Houle ſhall find meet. 


Attorn. Gen. & al. verſus Holles & al. 


Mich. 10 Car. ſecundi Regis. Rot. 75. 


Emorandum quod Rob. Heath An informa- 
M Mil. Attorn. Dom. Regis nunc mom 3 
General. qui pro eodem Dom. Rege in <= 
hac parte ſequitur in propr. perſona ſua gainſt Sir 
ven. hic in Cur, dicti Dom. Regis co- 


Fohn 
ram 
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litioſe & ſeditioſe hec falſa ficta malitioſa & ſcanda- 


Fohn Elliot, ram ipſo Rege apud Weſtm. die Mer- 
Benjamin ba. cur. prox. poſt Craſtin. animar. iſto 


_—_ — eodem Term. & pro eodem Domino 


Eſqs; Mem- Rege protulit hic in Cur. dicti Domin. 
bers of te Regis coram ipſo rege tunc ibidem 
Houſe ol quandam informationem verſus Johan. 
Pin 99 Elliot nuper de London Mil. Benjamin. 
ſeditious Valentine nuper de London Ar. & Den- 
Speeches in zi] Holles nuper de London Ar. que 
vx 4 and ſequitur in hec verba ſcilicet Midd. il. 


aſſaulting the Memorandum quod Robertus Heath 
Speaker, and Mil. Attorn. Dom. Regis nunc Gene- 
forcing him 74]. qui pro eodem Dom. Rege in hac 
rr of ay ſequitur i ria perſona ſua 
chair after Parte lequitur in Propria periona 1. 
the King had ven; hic in Cur. dicti Dom. Regis co- 
ſignified his 
n = cur. prox. poſt Craſtin. Animar. iſto 
2 eodem Termino Et pro eodem Dom, 
journed. Rege dat Cur, hic intelligi & informari 
Quod cum dictus Dom. Rex pro di- 
verſis arduis & urgentibus negotiis ipſum Regem & 
ſtatum & deſenſion. Regn. Angl. & Eccleſiæ An- 
lican. concernen. quoddam Parliament. ſuum apud 
Gl. ſuam Weſtm. pred. teneri ordinavit. Cumque 
ſuperinde quoddam Parliamentum ſuum debito modo 
inchoat. & tent. fuit apud Weſtm. pred. decimo 
ſeptimo die Martii Anno Regni dicti Dom. Regis 3 
& ibidem per diverſas prorogationes continuat. 
uſque 10 diem Martii Anno regni dicti Dom. Regis 
4. quo quidem 10 die Marti idem Parliament. diſ- 
ſolut. fair Cumque antea pred. 17 diem Martii 
Anno 30 ſuprad. ſcilicer 16 die ejuſdem menſis Mar, 
Anno 3* ſuprad. Johannes Elliot nuper de London 
Mil. debito modo elect. & retorn. fuit un. Mil. pro 
Com. Cornub. in eodem Parliament. deſervitur. 
Cumque etiam Benjamin. Valentine nuper de Lon- 
don Ar. eodem 16 die Martii Anno 3* ſuprad. de- 
bito modo elect. & retornat. fuit un. Burgenſ. pro 
Burgo de St. Germans in pred. Com. Cornub. in 
eodem Parliament. deſervitur. Cumque etiam Den- 
zil Holles nuper de London Ar. eodem 16 die Mar- 
tii Anno 3e ſuprad. debito modo elect. & retornat. 
fuit un. Burgenſ. pro Burgo de Dorcheſter in Com. 
Dorſ. in codem Parthanicnt: deſervitur. Cumque 
etiam Johannes Finch Mil. eodem 16 die Marti 
Anno 30 ſuprad. debito modo elect. & retornat. fuit 
un. Civium pro Civitat, Cantuar. in eodem Parlia- 
ment. deſervitur. Cumque pred, 169 die Marti 
Anno 3 ſuprad. prefat. J. Finch apud Weſtm. pred. 
debito modo electus & conſtitut. fuit prolocutor. 
per Commun. in eodem Parliament. Et ſic Prolo- 
cutor pro Commun. continuavit uſque diſſolution. 
ejuſdem Parliament. Quod prefat. J. E. machi- 
nans & intendens omnibus viis & modis quibus 
poterit diſcord. malevolenc. murmuraciones & ſedi- 
tiones tam int. pred. Dom. Regem & magnat. præ- 
latos proceres & juſtic. ſuos hujus Regni quam int. 
pred. magnat. prelat. proceres & juſticiar. dicti 
Dom. Regis & reliquos ſubdit. ſuos ſeminare & exci- 
tare & Regimen & gubernation. hujus Regni Angl. 
tam in pred. Dom. Rege quam in conſiliar. & mi- 
niſtris ſuis cujuſcunque generis totalit. deprivare & 
enervare & tumult. & confuſion, in omnibus ſtatibus 
& partibus hujus Regni Angl. introducere & ad 
intention. quod veri & ligei ſubdit. dicti Domini 
Regis cordialem ſuum amorem ab ipſo Rege retra- 
herent in & duran. Parliament. pred. ſcilicet 23 die 
Febr. Anno 4“ ſuprad. apud Weſtm, pred. in Domo 
Commun. Parliament. ibidem & ſedente eadem do- 
mo Militib. Civib. & Burgenſ. adtunc & ibidem 
aſſemblat. & in eor. preſentia & auditu falſo & ma- 


ram ipſp Rege apud Weſtm. dic Mer- 


loſa verba Anglicana alta voce dixit & propalavit, 
videlicet, The King's Privy-Conncil, all bis Fudges 
and his Council learned, have conſpired together 19 


trample under their feet the Liberty of the $ 1b ſecss f 


this Realm, and the Privileges of this Houſe (Privileg. 
pred. domus Commun. Parliament. innuendo) Cum- 
que poteſtas ſummonend. Parliament, ejuſdemque 
continuand. adjornand, prorogand. & diſſolvend. 
Dom, Regi ſpectat & de jure pertinet ad libitum & 
beneplacitum ſuum Cumque dictus Dom, Rex pro 
diverſ. urgent. cauſis ipſum ad hoc ſpecialit. moven. 
ſecundo die Martii Anno 4* ſuprad. Parliament. 
pred. adjornari ordinavit eodem ſecundo die Martii 


nſque 10 diem ejuſdem menſis Martii adcunc prox, 


futur. Et dictus Dom. Rex pred. ſecundo die Mar. 
th Anno 4 ſuprad. apud 
prefat. Johanni Finch adtunc prolocutori pred. quod 
ipſe eodem ſecundo die Martii Militibus Civibus & 
Burgenſ. in Domo Commun. Parliament, adtunc & 
ibidem aſſemblat. beneplacitum dicti Dom. Regis 
ſignificaret & notum faceret quod immediate poſt 
ſignification. ill. fic fact. pred. domus Commun. per 
igſos Mil. Cives & Burgenſ. adjornaretur uſque 10 
diem Marti adtunc prox. futur. Et fuperinde pre- 
fat. Johannes Finch eodem ſecundo die Martii a pud 
Weſtm. pred. Militib. Civib. & Burgenſ. in dicta 
domo Commun. Parliament. adtunc & ibidem aſ- 
ſemblat. ſeden. eadem domo publice ſignificavit & 
notum fecit pred. beneplacitum dicti Dom. Regis 


_ pred. domus immediate poſt ſignification. ill. 


act. uſque ad pred. 10 diem Marti per ſeipſos ad- 
jornaretur & quod pred. Johannes Elliot B. Valen- 
tine & Denzil Holles tempore ſignification. pred. 
per pred. prolocutor. in forma pred. fact. preſentes 
fuer. in domo Commun. pred. & adtunc & ibidem 
audiverunt eandem © mee & ill. bene intel- 
lexer, pred. tamen J. E. B. V. & D. H. eodem ſe- 
cundo die Martii Anno quarto ſuprad. apud Weſt: 
pred. malitioſe agreaver. & inter eos conſpiraver, ad 
diſturband. Milites Cives & Burgenſ. de pred. do- 


mo Commun. Parliament. in eadem domo apud 


Weſtm. pred. adtunc & ibidem aſſemblat. ne illi ſe- 
cundum beneplacitum dicti Dom. Regis eis ut pre- 
fertur ſignificat. ſeipſos adjornarentur, Et pred ]. E. 
ſecundum agreament. & conſpiration. pred. ad mali- 
tioſa propoſita & intention. pred. poſtea ſcilicet ea- 
dem ſecundo die Martii Anno 4“ ſuprad, apud 
Weſtm. pred. in eadem dom. Commun. Parliament. 
in preſentia & auditu pred. Milit. Civium & Burgenſ. 
adtunc & ibidem aſſemblat. alta voce falſo malitioſe 
& ſeditioſe dixit & pro palavit hec falſa ficta ſcanda- 
loſa malitioſa & ſeditioſa Anglicana verba ſequen. 
The miſerable Condition we are in, both in Matters 


of Religion and Policy, makes me look with a 


tender eye both to the perſon of the King and the 
Subject: You know how Arminianiſm doth under- 
mine us, and how Popery comes upon us ſo open-faced 


as it gives 4 Terror to the Lato; that particularly 


concerning the plantation of Feſuils amongſt us, and 
other things incident thereto, do manifeſtly ſhew it. 
And not only theſe men who are actors themſelves, I 
mean the eſuits, but thoſe that are their great Maſters 
and Fautors, they have the power of the Law, and 
dare check Magiſtrates in the Execution of their duties: 
from them it comes that we ſuffer their guilt, and the 
fear of puniſhment that may befall them, brings us 
upon thoſe Rocks, There are among them ſome Pre- 
lates of the Church, the great Biſhop of Wincheſter 
and his Fellows; it is apparent what they have done 


to caſt an aſperſion upon the Honour, Piety and Goodneſs 
0 


eſtm. pred. mandavit 


py 


of the King. Theſe are not all; but it is extended 10 
"me others, who, I fear, in guilt and conſcience of 
their own ill deſerts, do 2 their power with that 
Biſhop, and the reſt, io draw his Majeſty into a jea- 
louſy of the Parliament; amongſt them I ſhall not 
ir to name the Great Lord-Trea/urer, in whoſe 
ferſon is, I fear, contrafted all that which we ſuffer. 
If wwe look into religion and policy, 1 find him building 
upon the ground laid by the Duke of Bucks, bis great 
Maſter ; from him, 1 fear, came theſe ill Counſels 
which contracted that unhappy concluſion of the laſt 
Seſſion of Parliament. And whoſoever ſhall go about 10 
break: Parliaments, Parliaments will break him! I 
find that not only in the affettions of bis Heart, but 
alſo in relation to bim, he is the bead of the Papiſts. 
They and their Prieſts and Feſuits have all relation to 
him, and I doubt nit to fix it indubilably upon bim; 
and ſa from the greatneſs and f oer of him comes the 
danger of our Religion. For policy-in that great Queſtion 
of Tonnage and Poundage ;that intereſt that is pretended 
io be the King's, is but the intereſt of that Perſon to under- 
min? the policy of this Government, and thereb y to weaken 
the Kingdom. It was the Counſel of Hoſpitales Chan- 
cellor to Charles the Ninth, King of France, that the 
way to weaken this Kingdom was to impeach the Trade 
of it, and ſo to lay our walls waſte and open. And I 
doubt not, but by the diſquiſition of a few days to prove 
that his labours are to undermine us; That be invites 
$:rangers io come in to drive our Trade, or at leaſt our 
Merchants to trade in ſtrange bottoms, which 1s as 
dangerous; and this is that which imprints this fear in 
bis perſon, and mak.s bim to miſinterpret our proceed- 
ings to bis Majeſty. Now therefore it will be fit for 
true Engliſhmen 10 perform their duties, and to ſhew 
their deſire of the ſafety both of the King and Kingdom, 
and to reſolve to defend the ſincerity of our Religion, 
and to declare our reſolutions alſo for the defence of the 
rizht of the Subject, whereby we may declare our- 
ſelves to be Freemen, and ſo the more wealthy and able 
to ſupply his Majeſty upon all occaſions. And that we 
ſhould declare all that wwe have ſuffered, to be the 
effet of new Counſels to the ruin of the Government 
of this State, and to make a proteſtation againſt all thoſe 
men, whether greater or ſubordinate, that they ſhall 
all be declared as capital enemies to the King and King- 
dim, that will perſuade the King to take Tonnage and 
Poundage without Grant of Parliament. And that 
if any Merchants ſhall willingly pay thoſe Duties with- 
out conſent of Parliament, they. ſhall be declared as 
Acceſſaries to the reſt. Quodque pred. D. H. ſecun- 
dum agreament. & conſpiration. inde inter ipſum 
& prefat. J. E. & B. V. ut prefertur prehabit. poſtea 
ſcilicet eodem ſecundo die Martii Anno 4* ſuprad. 
apud Weſtm. pred. in eadem domo Commun. Par- 
lament. militib. civib. & burgenſ. adtunc & ibidem 
alſemblat. & in eor. preſentia & auditu alta voce 
falſo malitioſe & ſeditioſe dixit & propalavit hec falſa 
ficta malitioſa pernicioſa & ſeditiola verba Anglican. 
ſequen. videlicet, Nhoſoever ſhall counſel the taking 
up of Tonnage and Poundage without an Act of Parlia- 
ment, let bim be accounted a capital enemy to the King 
and Kingdom ;, and what Merchant ſoever ſhall pay 
Tonnage and Poundage, without an Att of Parliament, 
let him be accounted a betrayer of the Liberties of the 
Subielt, and a capital enemy to the King and Kingdom. 
Quodque prefat. B. V. & D. H. ſecundum agrea- 
ment. & conſpiration. pred. inde inter eos & prefat. 
J. E. prehabit. ad intention. & propoſit, pred. & ad 
intention. quod. prefat. J. E. & D. H. pred. falſa 
malitioſa ſcandaloſa & ſeditioſa verba pred. in forma 


pred. & ad intention. & propoſita pred. per eos 
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pred. ſecundo die Martii Anno 4* ſuprad. dict. & 


propalat. ut prefertur dicerent & propalarent eodem 


ſecundo die Martii poſt ſignification. pred. pred. 


beneplaciti dicti Dom. Regis pro adjornament. 


dict. domus Commun. Parliament. ut prefertur. 
fiend. per prefat. prolocu torem fact. & ante dicti- 
onem & propalationem aliquor. verbor. pred, prefat. 
J. E. & P. H. eodem ſecundo die Martii ut prefer- 
tur dict. & propalat. prefat. Johanne Finch prolocu- 
tor. pred. adtunc & ibidem in quadam Cathedra 
Anglice vocat. the Speaſter's Chair in domo pred. 
exiſten. & extra pred, ſecundum mandat. dicti dom. 
Regis ei in hac parte prius dat. ire conan. in & ſuper 
prefat. Johannem Finch adtunc & ibidem in pace 
Dei & dict. Dom. Regis exiſten. vi & armis & manu 
forti & illicite inſult. fecer, & eundem J. Finch 
maletractaver. & eundem J. F. in Cathedra pred. 
contra voluntat. ſuam manu forti & illicice detinuer. 
Quodque poſtea eodem ſecundo die Martii & ante 
diction. propalation. aliquor, verbor. pred. per pred. 
J. E. & D. H. dict. & propalat. ſecundo die Martii 
Anno 4“ ſuprad. prefat. J. F. prolocutor. pred. apud 
Weſtm. pred. in domo pred. extra Cathedram pred. 
adtunc exiſten. in & ſuper prefat. J. F. adtunc & 
ibidem in pace Dei & dict. Domini Regis inſult. 
fecer. & prefat. I. Finch maletractaver. & violent. 
manu forti & illicite contra voluntat. ſuam in Cathe- 
dram pred. traxer. truſer. & impuler. per quod 


magn. tumult. & periculoſa commotio & confuſio 


in dom. Commun. pred. & maximi terror. pred. 


Militib. Civib. & Burgenſ. adtunc & ibidem aſſem 


blat. adtunc & ibidem mot. & excitat. fuer, contra 
ligeanc. ſuar. debit. in magn. contempt. & manifeſt. 
exheredationem dicti Domini Regis & derogation. 
perſone regiminis & prerogative ſue Regie & in le- 
gum & ſtatus hujus regni Angl. ſubverſion. & in 
magn. ſcandal. & ignominiam Conſiliar. de privato 
Concilio dicti Dom. Regis & al. magnat. prelator. 
& procer. hujus Regni Angl. & Juſticiar. & Juſtic, 
dicti Dom. Regis ac in diſturbation. & terrorem 
communitat. in Parliament. pred. ſic ut premittitur 
aſſemblat. necnon ad peſſimum & pernicioſiſſimum 
exemplum omn, al, in hujuſmodi caſu delinquen. & 
contra pacem ejuſdem Dom. Regis coron. & digni- 
tar, ſuas necnon contra formam ſtatut. &c. Unde 
idem Attorn. &c. per quod precept. fuit Vic. quod 
non omitt. &c. Quin Venire fac. eos ad reſpond. 


&c 


Et modo ſcilicet die Martis prox. 
poſt Octab. Sancti Martini iſto eodem The Defen- 
termino coram Dom. Rege apud Weſt. — — 
ven, pred. J. E. Mil. B. V. & D. H. themſelves, 
in propr. perſon, ſuis & pred. J. E. habit. that theß 
audit. information. pred. idem J. quoad Were Parlia: 
ſuppoſit. tranſgr. offenſ. & contempr. _= —_ 
pred. in informatione pred. mentio- Offence was 
nat. in dicend. & propaland, pred. An- committed in 
glicana verba in informatione pred. ſu- rA 
perius recitat, Ac eidem J. per infor- chere A * 
mationem pred, in forma pred. im- heard, and 


poſit. dic. quod ipſe non intend, quod determined, 


Dom. Rex nunc de aut pro ſuppoſit. — - 


tranſgr. offenſ. & contempr. ill. eidem Bench, 
J. fic impoſit. in Cur. dicti Dom. Re- 


gis nunc hic reſponderi velit aut debeat quia. dic, 


quod pred. ſuppoſit. offenſ. tranſgr. & contempt, 


in dicend, & propaland. pred. Anglicana verba in 


informatione pred. mentionat. & eidem J. in forma 
pred, impoſit. in Parliament. & non in Cur. Dom. 
Regis nunc hic audiri & terminari debent, &c. Et 
ulterius idem Johannes dic. quod ipſe pred. : 6 
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die Martii Anno 3* ſuprad. in informatione pred. 
mentionat. debito modo elect. & retorn. fuit un. 
Mil. pro pred. Com. Cornub. in Parliament. pred. 
deſervitur. prout in informatione pred, ſuperius 
mentionat. Quodque idem J. tempore ſuppoſit. of- 
fenſ. tranſgr. & contempt. pred. in dicend. & pro- 
paland. Anglicana verba pred. eidem J, in forma 
pred. impoſit. ac duran. toto tempore Parliament. 
pred. apud Weſtm. pred. fuit & remanſit. un. mil. 
pro Com. Cornub. pred. pro codem Parliament. Et 
hoc parat. eſt verificare unde ex quo in informatione 
pred. evidenter apparet & plene liquet quod ſup- 
poſit. offenſ. tranſgr. & contempt. pred. in dicend. 
& propaland. Anglicana verba pred. eidem J. in 
forma pred. impoſit. & per information. pred. ſuppo- 
ſit. commiſſ. fore commiſſ. fuit in pred. domo Commun. 
Parliament. pred. in Parliament. pred idem J. pet. 
Judic. fi pred. Dom. Rex nunc hic de offenſ. 
tranſgr. & contempt. pred. quoad Anglicana ver ba 
pred. per ipſum J. in Parliament. pred. in forma 

red. dici & propalari ſuppoſit. in Cur, dicti Doin. 

egis nunc hic reſponderi velit aut debeat Et 
quoad tot. reſid. ſuppoſit. offenſ. tranſgr. & con- 
tempt. in informatione pred. mentionat. eidem J. 
in forma pred. impoſit. idem J. dic. quod ipſe non 
intendit quod dictus Dom. Rex nunc de aut pro 
pred. reſid. offenſ. tranſgr & contempr. pred. in eadem 
informatione mentionat. eidem J. ſuperius in forma 
pred. impoſit. in Cur. dicti Dom. Regis nunc hic 
reſponderi velit aut debeat quia dic. quod reſid. 
pred. ſuppoſit. offenſ. tranſgr. & contempt. in infor- 
matione pred. ſuperius ſpec. eidem Johanni per in- 
formation. pred. in forma pred. impoſit. in Par- 
liament. & non in Cur. Dom. Regis nunc hic audiri 
& terminari debent Et idem J. ulterius dic. quod 
ipſe pred. 16 die Martii Anno 3“ ſuprad. in infor- 
matione pred. mentionat. debito modo elect. & re- 
tornat. fuit un Mil. pro pred. Com. Cornub. in 
pred. Parliament. deſervitur. prout per information. 
pred. ſuperius mentionat. Quodque idem J. tem- 
pore reſid. ſuppoſit. offenſ. tranfgr. & contempt. 
pred. ei in forma pred. impoſit. Ac duran. toto 
tempore Parliament. pred. apud Weſtm. pred. fuit 
& remanſit un Mil. pro pred. Com. Cornub. in 
Parliament pred. Et hoc parat. eft verificare, Unde 
& ex quo in informatione pred, evident. apparet & 
plene liquet quod pred. reſid. pred. ſuppoſit. tranſgr, 
offenſ. & contempt. pred. in informatione pred. 
mentionat. eidem J. in forma oo impoſit, per 
eandem information. ſuppoſit. fore commiſſ. fuit 
commiſſ. in pred. domo Commun. Parliament. pred. 
in Parliament. pred. idem J. pet. Judic. ſi dictus 
Dom. Rex nunc de reſid. pred. ſuppoſit. offenſ. 
tranſgr. & contempt. in informatione pred. menti- 
onat. eidem J. in forma pred. impoſit. in Parlia- 


ment. pred. in forma pred. fieri ſuppoſit. in Cur. 


Dom. Regis nunc hic reſponderi velit aut debear, &c. 

Et = Benjamin. Valentine habit. audit. infor- 
mation. pred. idem B. dic. quod ipſe non intendit 
quod dictus Dom. Rex nunc de aut pro ſuppoſit. 
offenſ. & contempt. pred. in informatione pred. 
mentionat. eidem B. per eandem information. im- 
poſit. in Cur. di&ti Dom. Regis nunc hic refponderi 
velit aut debeat Quia dic. quod pred. ſuppoſit 
offenſ. tranſgr. & contempt. in informatione pred. 
mentionat. eidem B. per eandem informationem in 
forma pred. impoſit. in Parliament. & non in Cur. 
Domini Regis nunc hic audiri & terminari debent 
Et idem B. ulterius dicit quod ipſe pred. 16 die 
Martii Anno 30 ſuprad. in informatione pred. men- 


tempt. pred. ei in forma pred. impoſit. 


tionat. debito modo elect. & retorn. fuit un. Bur- 
genſ. pro predicto Burgo de St. Germans in pred. 
Com. Cornub. in pred. Parliament. deſervitur. prout 
per information. pred. ſuperius mentionat. Quodq; 
idem B. tempore ſuppoſit. offenſ. tranſgr. & con- 
Ac duran. 
toto Tempore Parliament. pred. apud Weſtm. pred. 
fuit & remanſit un. Burgenſ. pro pred. Burgo de 
St. Germans in eodem Parliament. Et hoc parat. 
eſt verificare Unde & ex quo in informatione pred. 
evident. apparet & bene liquet quod ſuppoſit. of- 
fenſ. tranſgr. & contempt. pred. in informaione 
pred. mentionat. eidem B. in forma pred. impoſit. 
per information. pred. ſuppoſit. fore commiſſ. fuit 
commiſſ. in pred. domo Commun. Parliamenti 
pred. Idem B. pet. Judic. fi dictus Dominus Rex 
nunc de offenſ. tranſgr. & contempt. pred. fic ſibi 
impoſic. per ipſum B. ia Parliament. predict. fieri 
ſuppoſit. in Cur. dicti Dom. Regis nunc hic reſpon- 
deri velit aut debeat, &c. 

Et pred. Denzil Holles habit. audit. informa- 
tion. idem D. quoad ſuppoſir. tranſgr. offenſ. & con- 
tempt. pred. in informatione pred. mentionat. in 
dicend. & propaland. pred. Anglicana verba in in- 
formatione pred. ſuperius recitat. Ac eidem D. 
per information. pred. in forma. pred. impoſit. 
dic. quod ipſe non intendit quod Dominus Rex nunc 
de aut pro ſuppoſit. tranſgr. offenſ. & contempt. 
ill, eidem D. ſic impoſit. in Cur. dicti Domini 
Regis nunc hic reſponderi velit aut debeat Quia 
dic. quod pred. ſuppoſit. offenſ. tranſ. & contempt. 
in dicend. & propaland. pred. Anglicana verba in 
informatione pred. mentionat. eidem D. in forma 
pred. impoſit. in Parliament. & non in Cur. Dom. 
Regis nunc hic audiri & terminari debeant, &c. 
Et ulterius idem D. dic. quod ipſe pred. 16 die 
Martii Anno 3“ ſuprad. in informatione pred. men- 
tionat. debito modo elect. & retornat. fuit un. Bur- 
genſ. pro pred. Burgo de Dorcheſter in pred. Com. 
Dorſ. in Parliament. pred. defervitur. prout in infor- 
matione pred. ſuperius mentionat. Quodque idem 
D. tempore ſuppoſit. offenſ. tranſgr. & contempt. 
pred. in dicend. & propaland. Anglicana verba 
pred. eidem D. in forma pred. impoſit. ac duran. 
toto tempore Parliament. pred. apud Weſtm. pred. 
fuit & remanſit. un. Burgenſ. pro pred. Burgo de 
Dorcheſter in eodem Parliament. Et hoc parat. eſt 
verificare. Unde & ex quo in informatione pred. evi- 
dent. apparet & plene liquet quod ſuppoſit. offen. 
tranſgr. & contempt. pred. in dicend. & propaland. 
Anglicana verba pred. eidem D. in forma pred. 
impoſit. per informationem pred. ſuppoſit. fore com- 
miſſ. fuit commiſſ. in domo pred. Commun. Parlia- 
ment. pred. Parliament. pred. idem D. pet. Judic. ſi 
dictus Dom. Rex nunc de offenſ. tranſgr. & con- 
tempt. pred. quoad Anglicana verba pred. per ipſum 
D. in Parliament. pred. in forma pred. dici & pro- 
palari ſuppoſit. in Cur. Dom. Regis nunc hic re- 
ſponderi velit aut debeat Et quoad tot. re ſid. ſup- 
poſit. offenſ. tranſgr. & contempt. in inſormatione 

red. mentionat. eidem D. ſuperius in forma pred. 
imponit. idem D. dicit quod ipſe non intendit quod 
dictus Dom. Rex nunc de aut pro pred. reſid. offenſ. 
tranſgr. & contempt. pred. in eadem informatione 
mentionat. eidem D. ſuperius in forma predict. im- 
poſit. in Cur. dicti Dom. Regis nunc hic reſponderi 
velit aut debeat Quia dic. quod pred. reſid. ſup- 
poſit. offenſ. tranſgr. & contempt. in informatione 
pred. ſuperius ſpecificat. eidem D. per information. 


pred. in forma pred. imponit. in Parliament. & non 
in 


1629. for ſeditious Speeches in Parliament. 


in Cur. Dom. Regis nunc hic audiri & terminari 
debent Et idem D. ulterius dic, quod ipſe pred. 
16 die Martii Anno 39 ſuprad. in informatione 

red. mentionat. debito modo elect. & retornat. fuit 
un. Burgenſ. pro pred. Burgo de Dorcheſter in pred. 
Com. Porſ. in pred. Parliament. deſervitur. prout 
per Information. pred. ſuperius mentionatur Quod- 
que idem D. tempore reſid. ſuppoſit. offenſ. tranſgr. 
& contempt. pred. ei in forma pred. impoſit. ac du- 
ran. toto tempore Parliament. pred. apud Weſtm. 
pred. fuit & remanſit un. Burgenſ. pro pred. Burgo 
de Dorcheſter in pred. Com. Dorf. in Parliament. 
pred. Et hoc parat. eſt verificare Unde & ex 


quo in Informatione pred. evident. apparet & plene 


liquet quod pred. reſid. ſuppoſit. offenſ. tranſgr. & 
contempt. pred. in Informatione pred, mentionat. 
eidem D. in forma pred. impoſit. per eandem Infor- 
mationem ſuppon. fore commiſſ. in pred. domo 
Commun. Parliament. pred. in Parliament. pred. 
idem D. pet. Judic. ſi dictus Dom. Rex nunc de 
reſid. predict. ſuppoſit. offenſ. tranſgr. & contempr. 
in Informatione pred. mentionat. eidem D. in forma 
pred. impoſit. in Parliament. pred. in forma pred. 
fieri ſuppoſit. in Cur. Dom. Regis hic reſponderi 


elit aut debeat, &c. 
vw Er prefat. Robertus Heath Mil. qui 


The Attor- ſequitur, &c. quoad pred, placitum 
ney-General pred. J. Elliot pro eodemDom. Rege dic. 
demurs to : . * * 

the Pleas ſe- quod placitum ill. prefat. J. in forma 


verally. pred. ſuperius placitat. materiaque in 
placito pred. content. minus ſufficien. 
in lege exiſtunt ad precludend. Cur, hic a Juriſdic- 
tion, ſua audiend. & terminand offenſ. tranſgr. & con- 
tempt. in Informatione pred. mentionat. eidem J. 

er eandem informationem in forma pred. impoſit. 
Unde pro defectu ſufficien. reſponſ. in hac parte 
pet. Judic. Et quod prefat. J. dicto Dom. Regi in 
Cur. hic reſpondeat de & in premiſſ. &c. 

Et prefat. R. H. Mil. qui ſequitur, &c. quoad 
pred. placitum prefat. B. V. pro eodem Domino 
Rege dic. quod placitum ill. prefat. B. in forma 
pred. ſuperius placitat. materiaque in eodem con- 
tent. minus ſufficien. in lege exiſt. ad precludend. 
Cur. hic a Juriſdiction, ſua audiend. & terminand. 
offenſ. tranſgr. & contempt. pred. in informatione 
pred. mentionat. eidem B. per eandem Information. 
in forma pred. impoſit. Unde pro defectu ſufficien. 
Reſponſ. in hac parte pet. Jadic.&quod prefat. B. dicto 
Dom. Regi in Cur, hic reſpondeat de & in premiſſ. 
&c. Et ſimile quoad placitum Denzil Holles, 

Et pred. J. Elliot Mil. ut prius dic. 


. _ quod placitum pred. per ipſum J. ſupe- 
rally join in rius in forma pred, placitat. materiaque 
Demurrer. in placito pred. content. bon. & ſuffi- 


cien, in lege exiſtunt ad precludend. 
Cur. hic a Juriſdiction. ſua audiend. & terminand. 
offenſ. tranſgr. & contempt. pred. in Informatione 
pred. mentionat, eidem Johanni per eandem Infor- 
mationem in forma pred. impoſit. Quod quidem 
placitum materiamque in eodem placito content. 
idem J. E. Mil. parat. eſt verificare Unde ex quo 
idem Attorn. dicti Dom. Regis pro eodem Dom. 
Rege ad placitum ill. non reſpond. nec ill. aliqualit. 
dedic. ſed verification. ill. admittere omnino recuſat 
pet. Judic. & quod ipſe idem J. de offenſ. tranſgr. & 
contempt. pred. in Informatione pred. mentionat. 
eidem J. per eandem informationem in forma pred. 
impoſit. per Cur, hic dimittatur, &c. Et fic de 
verbo in verbum pro Valentine & Holles ſepa- 
ratim. | 
n 
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Et quia Cur. Dom. Regis hic de Ju- Ctr. advi- 
dic. ſuo inde reddend. nondum advi- e. 
ſatur dies inde dat. eſt tam prefat. Roberto Heath 
Mil. qui ſequitur, &c. quam pred. J. E. B. V. 
& D.. H. in ſtatu quo nunc, &c. uſque 


Octab. Sancti Hillar. coram Dom. Re- The Attor- 


ney-General 


ge ubicunque, &c. de Judicio ſuo inde prays thatthe 


audiend. eo quod Cur. nondum, &c.-. Detendants 

Ad quas quidem Octab. Sancti Hillar, May anſwer, 
coram Dom. Rege apud Weſtm. ven. tam prefat. 
R. H. qui ſequitur, &c, quam pred. J. E. B. V. 
& D. H. in propr. perſon. ſuis Et prefat. R. H. 


W ſcquitur, &c. pro eodem Dom. Re 


ic. Et quod pred. J. E. B. V. & D. H. 


ge pet. Ju- 


dicto Dom. Regi in Cur. hic reſpon- Judgment 
deant & eor. quilibet. reſpondeat de & hat the Pleas 
: . — tothe juriſ- 
in premiſſ. &c. Super quo viſis lectis diction of 
& audit. omnibus & ſingulis premiſſ. the King's. 
pro eo quod videtur Cur, hic quod ſe- Bench are 
inſufficient. 


paral. placita pred. per prefat. J. E. 


B. V. & D. H. in forma pred. ſuperius placitat. 


materiaque in ſepara]. placitis pred. content. minus 


ſufficien, in lege exiſtunt ad precludend. 
Cur. hic a Juriſdictione ſua audiend. & 
terminand. offenſ. tranſgr. & contempt. 
pred. in Informatione pred. mentionar. 


eiſdem J. E. B. V. & D. H. per eandem 


The Defen- 
dants ordered 
to anſwer 
over. 


Information. in forma pred. impoſit. dictum eſt 
eiſdem J. E. B. V. & PD. H. quod ipſi iidem J. E. 


B. V. & D. H. dicto Dom. Regi in 
Cur, hic reſpondeant & eor. quilibet 
reſpondeat. de & in premiſſ. in infor- 
matione pred. ſuperius content. &c. 
Et ſuper hoc dies dat. eſt per Cur. eiſ- 


dem J. E. B. V. & D. H. coram Dom. 


Day given to 
the Defen- 
dants to au- 
{wer pericu- 


lis ſuis. 
Rege ubt- 


cunque, &c, uſque diem Veneris prox. poſt Octab. 
Pur, beate Marie Virgin. ad Information, predict. 


interloquend, & tunc ad reſpond. peri- 
culis ſuis Ad quem diem coram Dom. 
Rege apud Weſtm. ven. tam prefat. 
R. H. qui ſequitur, &c. quam prefat. 
J. E. B. V. & D. H. in propr. per- 


Judgment a- 
gainſt them 
for vant of 
Pleas in 


Chief. 


ſonis ſuis Et prefar. J. F. B. V. & D. H. licet 
ipſi ſepius premonit. & ſolempnit. exact. ad reſpond. 
nihil dicunt in Barr. ſive exoneration. Information. 
pred. per quod idem Dominus Rex remener. ver- 


ſus eos indefenſ. Ideo conſ. eſt quod 
pred. J. E. B. V. & D. H. capiantur ad 
ſatisfaciend. Dom. Regi de finib. ſuis 
occaſione tranſgr. & contempt. pred. 
Ac quod habeant. Impriſonament. cor- 
por, ſuor. ad voluntat. ipſius Dom. 
Regis & quod antequam deliberentur 
quilibet eor. inveniat. ſuffic, ſecur, de 
ſe bene gerend. erga dictum Dominum 
Regem & cunctum populum ſuum 
Et quod pe J. E. committatur lo- 
cumtenen. Turris DominiRegisLondon. 
ſalvo cuſtodiend. quouſque, &c. Quod- 
que pred. B. V. & D. H. committan- 
tur Mar. mareſc. Domini Regis coram 
ipſo Rege ſalvo cuſtodiend. quouſque, 
&c. | 
Et finis ejuſdem J. E. afferatur per 
Cur. occaſione. predict. ad 20001. 

Et finis ejuſdem B. V. afferatur per 
Cur, occaſione pred. ad 5001. 

Et finis ejuſdem D. H. afferatur per 
Cur, ad 1000 mercas, 


L. I 


uod capian- 
tur ad ſatis- 
faciend. de fi- 


nibus. 


That they be 
impriſoned 
during the 
King's Plea- 
ſure, and 
find Sureties 
for their 
Good Beha- 
viour before 
they be diſ- 
charged. 

Sir John El- 
liot commit- 
ted to the 
Tower, the 
other to the 
King's- 
Bench Priſon. 
The Affeer- 
ment ot their 
Fines by the 
Court. 
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At.erwards Poſtea ſcilicet dieLune prox.poſtOc- 
2 * tab. Pur. beate Marie Virgin. Anno 

ne Regni Dom. Caroli nunc Regis Angl. 
e ang &c. 12. coram Dom. Rege apud Weſt. 


Court, and : 
acknow- ven. Johannes Banks Mil. Attorn. 

| ledgesthat Dom. Regis nunc Gene ral. qui pro eo- 
Holles has * 


paid bis dem Dom. Rege modo in hac parte ſequi- 
Fine. tur & pro eodem Dom. Rege dic. & cog- 

novit quod pred. D. H. ſolvit & ſatis- 
fecit pred. 1000 mercas recept.adScaccarii dicti Dom. 
Regis ad uſum dicti Dom. Regis in plen. ſatisfaction. 


pred. finis ſuper ipſum D. pro offenſ. pred. in informa- , 


tione pred. ſuperius nominat. per Cur. hic in ipſum im- 
poſit. prout per conſtat. ſub manu Edwardi Wardour 
Mil. Clerici pellium recept. Scaccarii dictiDom. Regis 
hic in Cur. oſtenſ. plene liquet Et pro eodem Dom. Re- 
ge idem Attorn. dicti Dom. Regis general. cognovit 
dictum Doin. Regem inde fore ſatisfactum Ideo 


idem D. H. de eiſdem 1000 mercis eat inde quiet. 


Poſtea ſcilicet die Mercur. prox. poſt Quinden. 
Paſche Anno Regni dicti Dom. Regis nunc Angl. 
&c. 16. coram Dom. Rege apud Weſtm. ven. Jo- 
1 hannes Banks Mil. Attorn. Dom. Re- 
an , . 
| gis nunc genera]. in propr. perſona ſua 
— Et protulit in Cur. dicti Dom. Regis 


brings into coram Dom. Rege tunc ibidem quod- 
re 3 dam breve ipſius Dom. Regis de pri- 
dias nen, vat. ſigillo fibi & al. direct. & petiit 
under his illud irrotulari & allocari, cujus quidem 
Privy-Seal, brevis tenor ſequitur in hec verba: 


whereby the Charles, by the Grace of God, King of 
1 England, Scotland, France, and Ire- 
his Fine, and land, Defender of the Faith, &c. To the 
all the reſt of Lord High-Treaſurer of England, Chan- 


| _—_ cellor, Under-Treaſurer, and Barons of 
rays the our Exchequer, and all other Officers and 


ſame may be Miniſters of the ſame Court for the Time 
—_ and being, and to the Cbief- Juſtice, and the 
den. reſt of our Juſtices of our Court of King's- 


| Bench, and to our Attorney-General, and all other 
Officers and Miniſters of the ſame Court for the Time 
being, Greeting, Whereas in Michaelmas-Term, in 


the tenth year Y our Reign, upon an Information in 
our Name exhibited in our Court of King's-Bench, 
againſt Benjamin Valentine Efq; and others, for di- 


vers Offences, Treſpaſſes and Contempts therein men- 


tioned, the ſaid Benjamin Valentine by Judgement of 
the ſame Court, was fined to us in the Sum of 5001. 
and to be committed to our Priſon of our Marſhalſea 


during our Pleaſure z and that he ſhall find ſufficient 


Security for his good-behaviour to us and eur People, as 


by the ſaid Information and Judgment thereupon re- 


maining upon Record in our ſaid Court of King*s-Bench, 
more at large may appear. And whereas the ſaid 


B. V. hath been reſtrained of his Liberty ſince the laſt 
Parliament for not ſatisfying the ſaid Fine ſo impoſed on 


him, as aforeſaid, Now know ye, That we of our 


| ſpecial Grace have remiſed, releaſed, and quit-claimed, 


and by theſe preſents, for us, our Heirs and Succeſſors, 
do remiſe, releaſe and quit-claim unto the ſaid B. V. the 


. ſaid Fine or Sum of 500 l. by the Judgment of our ſaid 
Court on him the ſaid B. V. impoſed as aforeſaid. And 


all Commitment, Impriſonment, and other Matters 


whatſoever adjudged or inflifted upon bim by our ſaid 


Court, for or by reaſon of the Treſpaſſes, Offences or 


Contempts aforeſaid. Wherefore wwe do by theſe Preſents 


pill and require, as well the Lord Treaſurer, Chan- 


cellor, Under-Treaſurer, and Barons of our Exche- 


guer, as the Fuſtices of our Court of King's-Bench, and 


the Officers and Miniſters of the ſaid ſeveral Courts 
reſpectively, to whom it ſhall or may appertain, that 
they, and every of them reſpeftively, at all times bere- 
after do forbear and utterly ſurceaſe to make or grant 
forth any Exlents, Seizures, Executions, or other 
Proceſs whatſoever, againſt the ſaid B. V. his Heirs, 
Executors or Adminiſtrators, or his or their Land, 
Tenements, Hereditaments, Goods cr Chaltles for or 
concerning the levying of the ſaid Fine or Sum of 500 |. 
or any Part thereof. And that they take Order as 
well for his full and clear Diſcharge thereof, as of and 
rom his Commitment and Impriſoument as aforeſaid. 
And theſe Preſents, or the Inrollment thereof, ſhall be 
unto them, and every of them Io whom it ſpall or may 
appertain, a ſufficient Warrant and Diſcharge in that 
behalf. And laſtly, we will, and by theſe Preſents 
authorize and require our Attorney-General for the 
Time being, for us, and in our Behalf, to acknowledge 
Satisfaction upon Record of and for the ſaid Fine of 
500 l. on the ſaid B. V. by Judgment of our ſaid Court 
ſo impoſed as aforeſaid. Whcereby he may be fully and 
abſolutely acquitted and diſcharged thereef againſt us, 
our Heirs and Succeſſors, and theſe Preſents, or the 
Inrollment thereof, ſhall be unto our ſaid Attorney-Ge- 
neral for the Time being, a good and ſufficient Warrant 
in that Behalf. Given under our Privy-Seal at our Pa- 
lace of Weſtm. the 7th day of March, in tbe ff- 
teenth Year of our Reign. Et ſuper hoc idem J. B. 
Miles Attorn. difti Dom. Regis General. pro eo- 
dem Dom. Rege virtute brevis de privat. ſigil- 
lo predict. dicit & cognovit ipſum 

Dominum Regem fore plenar. ſatis- 8 
fact. de pred. fin. 300 /. ſuper ipſum the Attorney 
B. V. pro offenſ. predict. in Informa- Prayer, that 
tione predict. mentionat. per Cur. hic Valentine be 
ut prefertur impoſit. & pet. quod pred. W 
B. v. virtute brevis pred. de Impriſonament. ſuo 
ads. ipſius Dom. Regis & de Judic. pred. exonere- 
tur & dimittatur ſuper quo viſ. & per Cur, hic in- 
tellect. omnibus & ſingulis premiſs. conſ. eſt per 
Cur. quod pred. B. V. pro offenſ. pred. in Informa- 
tione pred. ſuperius mentionat. per Cur, hie ut pre- 
fertur impoſit. ſit inde quiet. & eat inde ſine die & 
quod ipſe idem B. V. de Impriſonament. ſuo ad ſect. 
Dom. Regis & de Judic. pred. verſus ipſum B. in 
forma pred. reddit. exoneretur & dimittatur, &c. 
Poſtea ſcilicet 12 die Febr* Anno Regni Dom. no- 
ſtri Caroli ſecundi nunc 44 Angl. &c. 20 Domi- 
nus Rex mandavit dilecto & fidel. ſuo Johanni Ke- 
lynge Mil. Capital Juſtic. dicti Dom. Regis ad pla- 
cita coram ipſo Rege tenend. aſſign. breve ſuum 
clauſum in hec verba Carolus ſecundus, &c. dilecto 
& fidel. noſtro Johanni Kelynge Mil. 

Capital. Juſtic. noſtro ad placita coram P-Heltesnow 
nobis tenend. aſſign, ſalutem Quia in re- . ah 
cord, proceſs. ac etiam in redditione of Error up- 
Judicii ſuper . Informationem on the faid 
in Cur, Dom. Carol: primi nuper Regis — 

, R | : rnable in 
Ang]. patris noſtri prechariſſimi coram parliament. 
ipſo nuper Dom. Rege exhibit. per 

Robertum Heath Mil. tunc Attorn. General. ipſius 
nuper Dom. Regis qui pro eodem Domino Rege in 
ea parte ſequebatur verſus Johannem Elliot nuper 
de London Mil. B. Valentine nuper de London 
pred. Ar. & D. Holles nuper de Lond. pred. Ar. de 
diverſ. malegeſtur. ut dicitur Error intervenit mani- 
feſtus ad grave dampn. ipſius D. H. modo Dom. 
Hollis Baron. de Ifeild ſicut ex querela ſua accepi- 
mus Nos errorem ſiquis fuerit modo debito corrigi 
& 
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& eid-m D. H. modo Domino Holles Baron. de 
Iicild plenam & celerem Juſtic. fieri volen. in hac 
parte vobis mandamus quod fi Judic. inde reddit. fit 
runc record. & proceſſ. pred. cum omnibus ea tan- 
gen. nobis in preſent, Parliament. noſtrum diſtincte 
& aperte mittatis & hoc breve ut inſpect. record. & 

roccls. pred. ulterius inde aſſenſu Dominor, Spiri- 
dual. & Tempotal. in eodem Parliament. exiſten. pro 
Error. ill. corrigend. quod de Jure & ſecundum le- 
gem & conſ. Regni noſtri Angl. fuerit faciend. T. 
meipſo apud Weſtm. 125 die Febr. Anno Regni no- 
ſtri 20. 


Norbury. 


The Lord Virtute cujus quidem brevis dictus 
CONNER Capital. Juſtic. record. pred. Dom. Re- 
elivers the 2 . 5 
13 gi in preſent. Parliament propr. mani- 

dus protulit ſecundum exigenc. ejuſdem 
brevis & poſtea ſcilt. 8 die Martii Anno Regni 
Dom. Regis nunc Caroli ſecundi 20 coram ipſo 
Rege in preſenti Parliament. ven. pred. D. H. 
modo Dom. Holles Baro de Ifeild per Samuel Aſtry 
Attorn. ſuum & dicit quod in Record. & proceſſ. 
pred. ac etiam in redditione Judicii pred. 
manifeſt. eſt Errat. videlicet in hoc ver- 
ba in Informatione pred. mentionat. 
fore dicti & propalat. in domo Commun. Parlia- 
ment. per pred. D. H. modo Dominum Holles 
tunc exiſten. Burgenſ. pro Burgo de Dorcheſter in 
tunc preſen. Parliament. deſervienꝰ audiri & terminari 
in domo Commun. Parliament. debeant per legem 
terre & non in Cur. Domini Regis & in hoc quod 
per Information. in dicto Record. mentionat. idem 
D. H. modo Dominus Holles oneratur cum dicti- 
one & propalatione quorundam verbor. in domo 
Commun. Parliament. ac etiam cum tranſgrſ. & in- 
ſult. fact. vi & armis ſuper Johannem Finch prolo- 
cutor, ejuſdem tunc domus Commun. Parliament. 
Ad que idem D. H. modo Dominus H. duo ſeparal. 
placita placitabat tamen unicum tantumJudic, reddit. 
eſt de utroque per Cur. & unicus finis ubi duo Judicia 
reddi & duo fines imponi debuiſſent quia fi forte tranſ- 
gr. & inſult. audiri & terminari forte poſſit aut debeat 
in Cur. Dom. Regis coram ipſo Rege tamen dictio & 
propalatio, verbor. quorumcunque in domo Com- 
mun. Parliament. per Burgenſ. in eodem Par lia- 
ment. deſervien. alibi quam in Parliament. audiri 
ſeu terminari non debent, &c. ; PEER, 


Errors aſ- 
bgned. 


In nullo ef Et Galfridus Palmer Mil. & Bar. 


Errat' by the 8 
Attorney- Attorn. Domini Regis nunc General. 


General. qui per eodem Dom. Rege in hac parte 


- 


Vol. VII. 


ſequitur preſen. in propr. perſona ſua pro eodem 
Dom. Rege dicti quod nec in Record. 8 Process. 
pred. nec in redditione Judicii pred, in ullo eſt Er- 
rat. & pet. &c. | 


A Meſſage was ſent to the Houſe of Commons 
by Sir William Child, and Sir Fuſlinian Lewin, to 
acquaint them, that the Lords do agree to thoſe 
Votes, which were delivered at the Conference 


yeſterday. 4 73. 


Die Mercurii 15 April, 1668. 
00 W Hereas Counſel have been this day heard 


at the Bar, as well to argue the Errors 
« aſſigned by the Lord Holles, Baron of Ifeild, 
«© upon a Writ of Error depending in this Houſe, 
brought againſt a Judgment given in the Court 
„of King's-Bench in 5 Car. I. againſt the ſaid 
Lord Holles, by the name of Denzi! Helles Eſq; 
and others; as alſo to maintain and defend the 
* ſaid Judgment on his Majeſty's behalf: Upon 
due conſideration had of what hath been offered 
* on both parts thereupon, the Lords Spiritual 
« and Temporal in Parliament, do order and 
„ adjudge, That the ſaid Judgment given in the 
Court of King's-Bench in 5 Car. I. againſt the ſaid 
% Denzil Holles, and others, ſhall be reverſed, 


* 


The Form whereof (to be affixed to theTrarlſclin 
of the Record) followeth? rfl 
\ T quia Curia Parliamenti de judicio ſuo bs 2 
ſuper premiſſis reddend* nondum adviſatur, diss 
datus eft tam predit? Galfrido Palmer Militi . 88 
roneiꝰ qui ſequitur, c. quam præ ditt Denzil Domi- 
no Holles coram eadem Curia uſque ad diem Mercu- 
rii decimum quintum diem Aprilis tune proximum ſę- 
quentem apud Weſtmonaſt. in Comitat” Midd” de 
judicio ſuo inde audiend' eo quod Curia prædich nondum 
Sc. Ad quem diem coram Curia prædid“ venit tam 
predi?P Galfridus Palmer qui ſequitur, c. quam 


prædictus Denzil Dominus Holles in propriis perſonis 


ſuis, Super quo, viſis, & per eandem Curiam nunc 
bic plenius intellectis omnibus & ſingulis premiſſis, na- 
turaque deliberatione inde hahita, conſideratum eſt per 
Curiam predifam, quod Judicium predif?' ob ęr- 
rores predittos & alios in Records & Proceſſu præ- 
dictis compertos, revocetur, adnulletur & penitns pro 
nullo habeatur, Et quod prædic“ Denzil Dominus 


Holles ad omnia quæ idem Denzil Dominus Holles: 


occaſione Judicii prædict. amiſit, reſtituatur. 
| Jo. Browne Cleric, Parliamentorum. 
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XIX. The Trial of John Lilburn and John Wharton, for 


Printing and Publiſhing ſeditious Books. In the 
Far- Chamber, Feb. 9. 1637. 13 Car. I. 

8 BEFORE 

The Lord Archbiſhop of Canterbury. Lord Cotting ton. 

The Lord - Kceper, Lord Coventry. Lord Newburgh. 


The Lord-Treaſurer, Biſhop of London. 
The Lord Privy-Seal, Earl of Mancheſter. 
The Earl-Marſhal, Earl of Arundel. 

The Earl of Salisbury. 

The Earl of Dorſet. 


Lord Chief-Juſtice Bramſton. 
Sir Henry Lane. 

Mr. Secretary Cooke. 

Mr. Secretary Windebank. 
Judge Jones, and others. 


Written by 7ohn Lilburn.) | | 


PON Tueſday the 11th or 12th 
of December, 1637, I was trea- 
cherouſly and Judaſly betrayed (by 
one that I ſuppoſed to be my 
WINE friend) into the hands of the Pur- 

— ſuivant, with four of his aſſiſtants, 
as I was walking in Soper-lane, with one John Chil- 
burne, ſervant to old Mr. 7% Wharton, in Bow- 
lane, a Hot-preſler. 

And about twelve of the Clock the next day, I 
was committed to the Gatehouſe, by Sir Fobny Lamb, 
the Prelate of Canterbury's Chancellor, with others, 
without any examination at all, for ſending of facti- 
ous and ſcandalous Books out of Holland into Eng- 
land, And having not been at the foreſaid priſon a- 
bove three days, I was removed, by a warrant 
from the Lords of the Council to the Fleet, where 
I now. remain. And after my being there ſome time, 
LI drew a Petition to the Lords of the Council for my 
liberty: and their anſwer to it was, that I ſhould be 
examined before Sir Fobu Banks, the King's Attor- 
ney: The copy of which examination, thus 
follows. | 

Upon Tie/day the 14th of January, 1637. I 
was had to Sir 2 obn Banks the Attorncy-General's 
Chamber, (now Lord Chief- Juſtice of the Court of 
Pleas) and was referred to be examined by Mr. 
Cockfhey his chief Clerk; and at our firſt coming 
rogether, he did kindly intreat me, and made me fit 
down by him, and put on my hat, and began with 
me after this manner: Mr. Lilburn, what is your 
Chriſtian name? I ſaid 7%. Did you live in London 


before you went into Halland? Yes, that I did. 


Where? Near London: ſtone? With whom there? With 
Mr. Thomas Hew/on. What Trade is he? A dealer 
in Cloth, I told him. How long did you ſerve him? 


About five years. How came you to part? After 


chis manner: I perceiving my Maſter had an inten- 
tion to leave off his Trade, I often moved him that 
I might have my liberty, to provide for myſelf, and 
ait the laſt he condeſcended unto it; and fo I went 


into the Country, to have the conſent of my friends; 


and after that went into Holland, Where were you 
there? At Rotterdam. And from thence you went 
I 


to Amſterdam ? Yes, I was at Amſterdam. What 
Books did you ſee in Holland? Great ſtore of Books, 
for in every Bookſeller's ſhop as I came in, there 
were great ſtore of Books. I know that, but I ask 
ou, if you did ſee Dr. Boſtwick's Anſwer to my 
Maſter's Information, and a Book called his Litany? 
Yes, I faw them there ; and if you pleaſe to go thi- 
ther, you may buy an hundred of them at the 
Bookſellers, if you have a mind to them. Have 
you ſeen the Unbiſhoping of Timothy and Titus, the 
Looking-glaſs, and a Breviate of the Biſhops late Pro- 
ceedings ? Yes, I have, and thoſe alſo you may have 
there, if you pleaſe to ſend for them. Who prin- 
ted all thoſe Books? I do not know. Who was at 
the charges of printing them? Of that I am igno- 
rant, But did you not ſend over ſome of theſe Books? 
Lilburn, I ſent not any of them over. Do you 
know one Harguſt there? Yes, I did ſee ſuch a man. 
Where did you ſee him? I met with him one day 
accidenrally at Amſterdam. How oft did you fee 
him there? Twice upon one day. But did not he 
ſend over Books? If he did, it is nothing to me, 
for his doings are unknown to me. But he wrote a 
Letter, by your directions, did he not? What he 
writ over I know no more than you. But did you ſee 
him no where elſe there? Yes, I ſaw him at Rotter- 
dam. What conference had you with him ? Very 
little. But why do you ask me all theſe queſtions? 
theſe are beſide the matter of my impriſonment ; I 
pray come to the thing tor which I am accuſed, and 
impriſoned. No, theſe are not beſide the buſineſs, 
but do belong to the thing for which you are impri- 
ſoned. But do you know of any that ſent over any 
Books ? 
Lilburn, What other men did, doth not belong to 


me to know or ſearch into; ſufficient it is for me to 


look well to my own occaſions. Well, here is the 
examination of one Edmund Chillington, do you 
know ſuch a one? Yes. How long have you been ac- 
quainted with him? A little before I went away, but 
how long, I do not certainly know. Do you know 
one Jobn Wharton? No? Do you not? Heis a Hot- 
preſſer. I know him, but I do not well remember his 
other name. How long have you been acquainted with 

him, 
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him, and how came you acquainted? I cannot well 
tell you. How long do you think? I do not know. 
What ſpeeches had you with Chillington fince you 
came to town? I am not bound to tell you: but Sir 
(as I ſaid before) why do you ask me all theſe queſ- 
tions; theſe are nothing pertinent to my impriſon- 
ment, for I am not impriſoned for knowing and 
talking with ſuch and ſuch men, but for ſending over 
Books; and therefore I am not willing to anſwer 
you to any more of theſe queſtions, becauſe I ſee 
you go about by this examination to inſnare me: 
for ſeeing the things for which I am impriſoned can- 
not be proved againſt me, you would get other mat- 
ter out of my examination; and therefore if you 
will not ask me about the thing laid to my charge, 
I ſhall anſwer no more. But if you will ask of that, 
I ſhall then anſwer you, anddo anſwer, that for the 
thing for whichT amimpriſoned, whichis for ſending 
over Books, I am clear, for I ſent none: and of any 
other matter that you have to accuſe me of, I know 
it is warrantable by the Law of God, and I think 
by the Law of the Land, that I may ſtand upon my 
juſt defence, and not anſwer to your interrogatories z 
and that my accuſers ought to be brought face to 
face, to juſtify what they accuſe me of. And this is 
all the anſwer that for the preſent I am willing to 
make: and if you ask me of any more things, I ſhall 
anſwer you with ſilence. At this he was exceeding 
angry, and ſaid, there . would. be a courſe taken 
with me to make me anſwer. Itold him, I did not re- 
gard what courſe they would take with me ; only 
this I deſire you to take notice of, that I do not re- 
fuſe to anſwer out of any contempt, but only be- 
cauſe I am ignorant of what belongs to an examina- 
tion, (for this is the firſt time that ever I was exa- 
mined ;) and therefore I am unwilling to anſwer to 
any impertinent queſtions, for fear that with my an- 
ſwer, I may do myſelf hurt. 

This is not the way to get liberty: I had thought 
you would have anſwered punctually, that ſo you 
might have been diſpatched as ſhortly as might be. 

Lilburn, T have anſwered punctually to the thing 
for which I am impriſoned, and more I am not 
bound to anſwer, and for my liberty I muſt wait 
God's time. 

You had better anſwer, for I have two examina- 
tions wherein you are accuſed. Lilburn. Of what am 
I accuſed ? Chillingt9n hath accuſed you for printing, 
ten or twelve thouſand of Books in Holland, and 
that they ſtand you in abour eighty pound, and that 
you had a Chamber at Mr. John Foot's, at Delft, 
where he thinks the Books were kept, and that you 
would have printed the Unmasking of the Myſtery of 
Iniquity, if you could have got a true Copy of it. 
I do not believe that Chillington ſaid any ſuch things; 
and if he did, I know, and am ſure, that they are 
all of them lyes. You received money of Mr. 
Wharton ſince you came to Town, did you not? 
What if I did? It was for Books? 1 do not fay fo. 
For what fort of Books was it? I do not fay it was 
for any, and J have already anſwered you all, that 
for the preſent I have to anſwer ; and if that will 
give you content, well and good; if not, do what 
you pleaſe. If you will not anſwer no more (here I 
told him, if I had thought he would have inſiſted 
upon ſuch impertinent queſtions, I. would not have 
given him ſo many anſwers) we have power to lend 
you to the place from whence you came. You may 
do your pleaſure, ſaid I, So he called in anger for 
my Keeper, and gave him a ſtrict charge to look 
well to me. I ſaid, they ſhould not tear my running 


away. And ſo I was ſent down to Sir Jobn Barks 
himſelf. And after he had read over what his 
man had writ, he called me in, and faid, I perceive 
you are unwilling to confeſs the truth. 

Lilburn. No, Sir, I have ſpoken the truth. Sir 
Jobn Banks. This is your examination, is it not? 
What your man hath writ, Ido not know. Come 
near, and fee that I read it right. Sir, I do not own 
ir for my examination, for your man hath wrir 
what It pleaſed him, and hath not writ my anſwer; 
for my anſwer was to him, and fo it is to you, that 
for the thing for which I am impriſoned (which is 
for ſending over Books) I am clear, for I did not 
ſend any, and for any other matter that is laid to m y 
charge, I know it is warrantable by the Law of 
God, and I think by the Law of the Land, for me 
to ſtand upon my Juſt defence, and that my accuſers 
ought to be brought face to face, to juſtify what 
they accuſe me of: and this is all chat I have to ſay 
for the preſent. You mult ſer your hand to this 
your examination. I beſeech you, Sir, pardon me, 

will ſet my hand to nothing but what I have now 
ſaid. So he took the pen and writ,** The examined 
* 1s unwilling to anſwer to any thing but that for 
** which he is impriſoned.” Now you will ſet your 
hand to it? Iam not willing, in regard I do not own 
that which your man hath writ ; but if it pleaſe you 
to lend me the pen, I will write my anſwer, and ſet 
my hand to it. So he gave me the pen, and I begun 
to write thus: The anſwer of me Jobn Lilburn 
eis,“ and here he took the pen from me, and ſaid he 
could not ftay, that was ſufficient, Then one of 
my Keepers asked him if they might have me back 
again? and he faid yea: for he had no order for my 
inlargement. | 

And about ten or twelve days after, I was 
had forth to Grays-Inn again; and when I came 
there, I was had to the Star-Chamber office; and 
being there, as the order is, I muſt enter my ap- 
pearance, they told me? I ſaid, to what? For I was 
never ſerved with any Sub na; neither was there 
any Bill preferred againſt me, that I did hear of. 
One of the Clerks told me, I muſt firſt be examined, 
and then Sir 70h would make the Bill. Ir ſeems 
they had no grounded matter againſt me for to 
write a Bill, and therefore they went about to make 
me betray my own innocency, that ſo they might 
ground the Bilt upon my own words : and at the en. 
trance of my appearance, the Clerk and I had a' 
deal of diſcourſe, (the particulars whereof for bre- 
vity ſake I now omir 3) but in the concluſion he de- 
manded money of me, for entring of my appearance: 
and I told him I was but a young man, and a pri- 
ſoner, and money was not very plentiful with me, 


and therefore I would not part with any money up- 


on ſuch terms. Well (ſaid he) if you will not 
pay your fee, I will daſh out your name again, Do 
what you pleaſe (ſaid I) I care not if you do; fo 
he made complaint to Mr. Goad, the Maſter of the 
Office, thar I refuſed to enter my appearance. And 
then I was brought before htm, and he demanded of 
me what my buſineſs was? I told him, I had no bu- 
ſineſs with him, but I was a priſoner in the Fleet, and 
was ſent for, but to whom and to what end I do not 
know, and therefore if he had nothing to ſay to me, 
Ihad no buſineſs with him. And then one of the Clerks 
ſaid,I was to be examined. Then Mr. Goadſaid, Tender 
him the Book: ſo] looked another way, as though I 
did not give ear to what he ſaid ; and then he bid me 
pull off my Glove, and lay my hand upon the 
Book. What to do, Sir? Said I. You muſt ſwear, 

ſaid 


a7 


ſaid he. To what? That you ſhall make tru? anſwer 
to all things that are aE,je you, Muſt I fo, Sir? but 
before I (wear, I will know to what I muſt ſwear, 
As ſoon as you have ſworn, you ſhall, but not be- 
fore, To that I anſwered, Sir, I am but a young 
man, and do not well know waat belongs to the na- 
ture of an Oath, and therefore before I ſwear, I will 
be better adviſed. Saich he, how old are you? A- 
bout twenty years old, I cold him. You have re- 
ceived the Sacrament, have you not? Yes, that [ 
have. And you have heard the Miniſters deliver God's 
word, have you not? Yes, I have heard Sermons. 
Well then, you know the holy Evangeliſts? Yes, 
that I do. But Sir, though have received the Sa- 
crament, and have heard Ser mons, yet it doth not 
therefore follow that I am bound to take an Oath, 
which I doubt of the lzwfulnels of. Look you here, 
ſaid he, (and with that, he opened the Book,) we de- 
ſire you to ſwear by no foreign thing, but to ſwear 


by the holy Evangeliſts. Sir, I do not doubt or 


queſtion that; I queſtion how lawful it is for me to 
ſwear to I do not know what, So ſome of the 
Clerks began to reaſon with me, and told me every 
one took that Oath ; and would I be wiler than all 
other men? I told them, it made no matter to me 
what other men do; but before I ſwear, I will know 
better grounds and reaſons than other mens prac- 
tices, to convince me of the lawfulneſs of ſuch an 
Oath, to ſwear I do not know to what. So Mr. 
Goad bid them hold their peace, he was not to con- 
vince any man's Conlcicnce of the lawfulneſs of it, 
but only to offer and tender it, Will you take it or 
no, ſaith he? Sir, I will be better adviſed firſt 
Whereupon there was a Meſſenger ſent to Sir obn 
Banks, to certify him, that I would not take the 
Star-Chamber Oath. And alſo to know of him 
what ſhould be done with me. So I looked I ſhould 
be committed cloſe priſoner, or worſe. And about 
an hour after came Mr. Cockfbey, Sir Fobn's chief 
Clerk: What (ſaid he) Mr. Lilburn, it ſeems 
you will not take your Oath, to make true anſwer? 
I told him, I would be better adviſed before I took 
ſuch an Oath, Well then (faith he) you muſt go 
from whence you came, 

Upon Friday the 9th of February, in the morn- 
ing, one of the Officers of the Bea caine to my 
Chamber, and bid me get up and make me ready to 
go to the Star Chamber-Bar forthwith. I having no 
time to fit myſelf, made me ready in all haſte to 
go. And being at the bar, Sir 70%n Banks laid a 
verbal accuſation againſt me; which was, that I re- 
fuſed to anſwer, and allo to enter my appearance, 
and that I refuſed to take the Srar-Chamber Oath : 
and then was read the Affidavit of one Edmond Chil- 
lington, Button-ſeller, made againſt Mr. ohn Whar- 
ton and myſelf ; the ſum of which was, that he and 
I had printed at Rol terdam in Holland, Dr. Baſtwick's 


Anſwer, and his Litany, and divers other ſcandalous 


Books. And then after I had obtained leave to ſpeak, 
I faid, My noble Lords, as for that Affidavit, it is 
a molt falle lye and untruth. 

Lord-Keeper. Why will you not anſwer? Lilburn, 
My honourable Lord, I have anſwered fully before 
Sir Jobn Banks to all things that belong to me to 
anſwer unto ; and for other things, which concern 
other men, I have nothing to do with them. But 
why do you refuſe to take the Star- Chamber Oath? 
Moſt noble Lord, I refuſed upon this ground, be- 
cauſe that when I was examined, though I had fully 
anſwered all things that belonged to me to anſwer 
unto, and had cleared mylelf of the thing for which 
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I am impriſoned,” which was for ſending Books our 
of Holland, yet that would not ſatisfy and give con- 
tent, but other things were put unto me, concerning 
other men, to inſnare me, and get further matter 
againſt me; which I perceiving, retuſed, being not 
bound to anſwer to ſuch things as do not belong un- 
to me. And withal I perceived rheOath to be an Oath 
of inquiry; and for the Jawfulneſs of which Oath, I 
have no warrant, and upon theſe grounds I did, and. 
do ſtill refuſe the Oath. Upon this tome of the King's 
Counſel, and ſome of theLords ſpoke : Would I con- 
demn and contradict the laws of the land, and be wiſer 
than all other men, to refuie thar, which is the 
Oath of the Court, adminiſtred unto all that come 
there? Lord-Keeper. Well ; tender him the Book. 
I ſtanding againſt the Prelate of Cantorburys back, 
he looked over his ſhoulder at me, and bid me pull 
off my glove, and liy my hand upon the Book. 
Unto whom I replied, Sir, I will not ſwear ; and 
then directing my ſpeech unto the Lords, I ſaid, 
Moſt honourable and noble Lords, with all reve- 
rence and ſubmiſſion unto your Honours, ſubmit- 
ting my body unto your Lordſhips pleaſure, and 
whatſoever you pleaſe to inflict upon ir, yet muſt I 
retuſe the Oath. My Lords, ſaid the Arch-Pre- 
late (in a deriding manner) do you hear him. he 
ſaith, with all reverence and ſubmiſſion he refuſeth 
the Oath. Well come, come (laid my Lord-K:2per) 
ſubmit yourſelf unto the Court. 

Lilburn, Moſt noble Lords, with all willingneſs 
I ſubmit my body unto your Honours pleaſure; bur 
for any other ſubmiſſion, moſt Honourable Lords, 
I am conſcious unto my ſelf, that I have done nothing 
that doth delerve a convention befor: this illuſtrious 
Aſſembly; and therefore for me to ſubmit, is to ſub- 
mit I do not know wherefore, 

Earl of Dorſet. My Lords, this is one of their 
private ſpirits; do you hear him, how he ſtands in 
his own juſtification ? Well, my Lords, ſaid the great 
Prelate, this fellow (meaning me) hath been one 
of the notoriouſeſt diſperſcr of libellous Books that 
is in the Kingdom; and that is the Father of them 


all, (pointing to old Mr, V harlon.) 


Lilburn. Sir, I know you are not able to prove, 
and to make that good which you have ſaid. I 
have teſtimony of it, ſaid he. Then ſaid I, produce 
them in the face of the open Court, that we may ſee 
what they have to accule me of; and I am ready 
here to anſwer for myſelf, and to make my juſt de- 
fence. With this he was ſilent, and ſaid not one word 
more to me: and then they asked myFellow Soldier, 
old Mr. Wharton, whether he would take the Oath, 


which he refuled, and began to tell them of the 


Biſhops cruelty towards him; and that they had had 
him in five ſeveral Priſons within theſe two years, for 
refuſing the Oath. And then there was ſilence, af- 
ter which was read how the Court had proceeded 
againſt ſome that had harboured Jeſuits and Semi- 
nary-Prieſts (thoſe Traitors) who refuſed to be exa- 
mined upon Oath; and in regard that we refuſed 
likewiſe to be examined upon Oath, it was fit, they 
ſaid, that we ſhould be proceeded againſt, as they 
were. So they were the precedent by which we were 
cenſured, though their cauſe and ours be much un- 
like, in regard theirs were little better than Trea- 
ſon ; but our crime was ſo far from Treaſon, that 
it was neither againſt the glory of God, the honour 
of the King, the laws of the Land, nor the good 
of the Commonwealth: but rather for the maintain- 
ing of the honour of them all, as all thole that read 


the Books without partial affections and prejudicate 


hearts 


nearts, can witneſs and declare; and if the Books had 
had any Treaſon, or any _ againſt the Law of 
the Land in them, yet we were but ſuppoſedly guilty, 
for the things were never fully proved againſt us. In- 
deed there were two Oaths read in Court, which 
they ſaid were ſworn againſt us by one man, but he 
was never brought face to face, and in both his 
Oaths he hath forſworn himſelf, as in many partt- 
culars thereof we are both able to make good. In 
the concluſion, my Lord- Keeper ſtood up, and faid, 
My Lords, I hold it fit, that they ſhould be both for 
their contempt committed cloſe Priſoners till Tueſday 
next; and if they do not conform theraſelves be- 
ewixt this and then to take the Oath, and yield to 
be examined before Mr. Goad, then that they ſhall 
be brought hither again, and cenſured, and made an 

example. Unto which they all agreed ; and ſo we 
were commited cloſe Priſoners,and no Friends admit- 
ted to come unto us. | 


In Camera Stella!” coram Concilio ibidem 9. die Febr. 
Anno 13 Car. Regis. 


c Pon Information this day to this Honourable 
0 Court, by Sir John Banks Knight, his 
« Majeſty's Attorney-General, That John Lilburn 
and John Wharton, who are now at the Bar of 
this Court, were the 24th of January laſt ordered 
to be examined upon Interrogatories touching 
their unlawful printing, publiſhing, and diſ- 
« perſing of libellous and ſeditious Books, contrary 
« to the Decree of this Court, which was verified by 
« Afﬀidavit : and being brought up to the Office to 
« appear and be examined accordingly, the faid 
« Lilburn refuſed to appear, and both of them de- 
« nied to take an Oath to make anſwer to Interro- 
« oatories, as appears by Certificate of Mr. Goad : 
« it was humbly prayed that their appearance may 
« be recorded, they being now preſent in Court, 
« and that they may now have their Oaths tendred 
« unto them; which if they ſhall refuſe to take, that 
then this Court will proceed to a cenſure againſt 
« them for their high contempt therein, as hath 
been uſed in like caſes, which the Court held fit: 
And hath therefore ordered, That their appearance 
« ſhall be recorded, as is deſired. And for that the 
« ſaid Delinquents do now again moſt contemptu- 
« ouſly refuſe to take their Oaths now tendred to 
« them in open Court, their Lordſhips have further 
ordered, That the ſaid Lilburn and Ybarton ſhall 
be remanded to the priſon of the Fleet, there to re- 
main cloſe Priſoners until they conform them- 
« ſelves in obedience to take their Oaths, and be 
examined; and that unleſs they do take their 
« Oaths, and yield to be examined by Monday- 
night next, their Lordſhips will, on the laſt ſit- 
« ting of this Term, proceed to cenſure againſt 
them for their contempts therein, as is deſired.” 


And upon Monday after we were had to Gray's- 
Inn, and I being the firſt there, Mr. Goad ſaid to 
me, according to the Lords order upon Friday laſt, 
I have ſent for you to tender the Oath unto you. Sir, 
I beſeech you, let me hear the Lord's order. So he 
cauſed it to be read unto me, and then tendered me 
the Book. Well Sir, ſaid I, I am of the ſame mind 
I was; and withal I underſtand, that this Oath is one 
and the ſame with the High Commiſſion Oath, which 
Oath I know to be both againſt the Law of God, 
and the Law of the Land; and therefore in brief I 
dare not take the Oath, though I ſuffer death for 


1669. for Printing and Publiſhing ſeditious Books. 263 


the refuſal of it. Well, ſaid he, I did not ſend for 
you to diſpute with you about the lawfulneſs of it. 
but only according to my place to tender it unto you. 
Sir, I dare not take it, though I loſe my life for the 
refuſal of it. So he faid, he had no more to lay to 
me; and I took my leave of him, and came away. 
And after that, came the old man, Mr. Vbarlon, and 


it was tendered unto him, which he tefuſed to take: 


and (as he hath told me) he declared unto him how 
the Biſhops had him eight times ip priſon for the re- 
fuſal of it, and he had ſuffered the Biſhops mercileſs 
cruelty for many years together, and he would now 
never take it as long as he lived; and withal told 
him, that if there were a Cart ready at the door to 
carry him to burn, he would be hanged, befote 
ever he would take it. And this was that day's bu- 
ſineſs. 
Upon the next morning, Feb. 13. about ſeven a- 
clock, we were had to che Star-Cbamber Bar again, 
to receive our cenſure; and ſtood at the Bar about 
two hours before Sir Jobs Banks came: but at laſt 


he began his accuſation againſt us, that we did ſtil 


continue in our former ſtubbornneſs. And alſo there 
was another Affidavit of the foreſaid Edmund Chil- 
lington's read againſt us; the ſum of which was, that 
I had confeſſed to him, that I had printed Dr. Baſt- 
wick's Anſwer to Sir Fohn Banks's Information, and 
his Litany; and another Book, An Anſwer unto cer- 
tain Objeftions ;, and another Book of his called, The 
Vanity and Impiety of the old Litany; and that I had 
divers other Books of Dr. Baſtwick's a printing. And 
that Mr. Jobn Wharton had been at the charges of 
Printing a Book called, A Breviate of the Biſhops 
late Proceedings; and another Book, called Six- 
teen new Queries, and divers other factious Books: 
and that one James Ouldam, a Turner in VNeſtmin- 
ter- Hall, had diſperſed divers of theſe Books. Then 
I ſaid after this manner: Moſt noble Lords, I be- 
ſeech your Honours, that you would be pleaſed to 
give me leave to ſpeak for myſelf, and to make my 
juſt defence; and I ſhall labour ſo to order m 
ſpeeches, thatT ſhall not give your Honours any juſt 
diſtaſte ; and withal ſhall do It with as much brevi- 
ty as I can. So having obtained my defire, I began 
and ſaid, My Lords, it ſeems there were divers Books 
ſent out of Holland, which came to the hands of one 
Edmund Chillington, who made this Affidavit a- 
gainſt us: and, as I underſtand, he delivered divers 
of theſe Books unto one John Chilburne, ſervant to 
this old man Mr, Jharton ; and his maſter being 
in priſon, he diſperſed divers of them for the fore- 
ſaid Chillington*s uſe; whereupon the Books were ta- 
ken 1n his cuſtody : he being found diſperſing of 
them, goes to one Smith, a Taylor in Bridewell, 
(as I am informed) and deſires him to get his peace 
made with the Biſhops. Whereupon he covenants 
with ſome of the Biſhops creatures, to betray me in- 
to their hands, being newly come out of Holland, 
which (as he ſaid) did ſend over theſe Books. So, 
my Lords, he having purchaſed his own liberty, 
lays the plot for betraying me, and I was taken by 
a Purſuivant and four others of his aſſiſtants, walk- 
ing in the ſtreets with the foreſaid Jobn Chilburne, 
who had laid and contrived the plot before, (asI am 
able to make good 3) and the next morning I was 
committed by Sir Jobn Lamb to the Gate-bouſe. Now, 
my Lords, I do proteſt before your Honours on 
the word of a Chriſtian, that I did not ſend over 
theſe Books, neither did I know the Ship that 
brought them, nor any that belongsto the Ship, 
nor 
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nor to my knowledge did never ſee with 
my eyes, either the Ship, or any that belongs 


unto it. 

And being at the Gate-houſe, I was removed (by 
ſix of your Honours) to the Fleet, at which time 
the ſaid Chillington was removed from Bridewel! to 
Newgate ; and being kept cloſe there, he, by their 
threats and perſuaſions, and the procuring of his 
own liberty, goes and accuſes me for printing ten 
or twelve thouſand Books in Holland. And at my 
examination before Sir John Banks, I cleared my- 
ſelf of that; and upon Friday laſt he made an Affi- 


davit againſt me, in which he hath molt falſly for- 


ſworn himſelf, and to-day he hath made another, 


« which is alſo a moſt falſe untruth : and withal, my 
Lords, he is known to be a notorious lying fellow, and 


hath accuſed me for the purchaſing of his own liber- 
ty, which he hath got. And therefore, I beſeech 
your Honours, to take it into your ſerious con- 
lideration, whether I am to be cenſured upon 
ſuch a fellow's Affidavit or no. Then ſaid the Lord- 
Keeper, thou art a mad fellow, ſeeing things are 
thus, that thou wilt not take thine Oath, and an- 


ſwer truly. 


My honourable Lord, I have declared unto you 
the real truth; but for the Oath, it is an Oath of 
Inquiry, and of the ſame nature as the High-Com- 
miſſion Oath z which Oath I know to be unlawful ; 


and withal I find no warrant in the word of God, for 


an Oath of Inquiry, and it ought to be the director 
of me in all things that I do : and therefore, my 


- Lords at no hand, I dare not take the Oath. (When 
1 named the word of God, the Court began to 


laugh,as though they had had nothing to do with it.) 


My Lords (faid Mr. Goad) he told me yeſterday, he 
durſt not take the Oath, though he ſuffered death 
for the refuſal of it. And with that my Lord Privy- 


Seal ſpoke : Will you (faid he) take your Oath, that 


that which you have ſaid is true? My Lord (ſaid I) 


I am but a young man, and do not well know what 
belongs to the nature of an Oath, (but that which I 


have ſaid, is a real truth) but thus much; by God's 


appointment, Iknow an Oath ought to be the end 
of all controverly and ſtrife, Heb, vi. 16. and if it 
might be ſo in this my preſent cauſe, I would fafely 


take my Oath, that what I have ſaid is true. So they 


ſpoke to the old man my fellow partner, and asked 
him whether he would take the Oath. So he deſired 
them to give him leave to ſpeak; and he begun to 
thunder it out againſt the Biſhops, and told them, 
they required three Oaths of the King's Subjects; 


namely, the Oath of Churchwardenſhip, and the 


Oath of Canonical Obedience, and the Oath ex 
Officio ; which (ſaid he) are all againſt the Law of the 


Land, and by which they deceive and perjure thou- 


ſands of the King's Subjects in a year. And withal, 
my Lords, (ſaid he) there is a maxim in Divinity, that 
we ſhould prefer the glory of God, and the good of 


our King and Country, before our own lives. But 
the Lords wondring to hear the old man begin to 
| talk after this manner, commanded him to hold his 


peace, and to anſwer them, whether he would take 
the Oath or no? To which he replied, and deſired 
them to let him talk a little, and he would tell 
them by and by. At which all the Court burſt out 
a laughing; but they would not let him go 
on, but commanded filence, (which if they would 


have let him proceed, he would have ſo pepper'd 
the Biſhops, as they were never in their lives in an 


open Court of Judicature.) So they asked us again, 


| whether we would take the Oath ? which we both 


2 
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again refuſed ; and withal I told them, that for the 
reaſons before I durſt not take it. Then they ſaid 
they would proceed to cenſure. I bid them do as 
they pleaſed, for I knew myſelf innocent of the 
thing for which I was impriſoned and accuſed ; bur 
yet notwithſtanding did ſubmit my body to their 
Honours pleaſure. So they cenſured us 300 J. a- 
piece; and then ſtood up Judge Jones, and ſaid, it 
was fit, that I being a young man, for example ſake 
ſhould have ſome corporal puniſhment inflicted upon 
me. So my cenfure was to be whipt, but neither 
time nor place allotted, And for the old man, in 
regard of his age, being eighty-five years 01d, they 
would ſpare his corporal puniſhment, though (ſaid 
they) he deſerves it as well as the other ( meaning 
me) yet he ſhould ſtand upon the Pillory : but I 
could not underitand or perceive by my cenſure 
that I was to ſtand upon the Pillory. And when I 
came from the Bar, I ſpoke in an audible voice, and 
ſaid, My Lords, I beſeech God to bleſs your Ho- 
nours, and to diſcover and make known unto you 
the wickedneſs and cruzclty of the Prelates. 


In Camera Stellata coram Concilio ibidem 13 die Febr. 
Anno gecimo tertio Car, Regis, | 

6 Hereas, upon Information to this Court 
6 the ninth of this inſtant February, by Sir 
FJobn Banks Knight, his Majeſty's Attorney-Gene- 
ral, that Fobu Lilburn and John Wharton (then 
< preſent at the Bar) were the 24th of Faxuary laſt 
* ordered to be examined upon Interrogatories 
touching their unlawtul printing, importing, 

publiſhing, and diſperſing of libellous and ſedi- 

tious Books, ' contrary to the Decree of this Court, 

which was verified by Affidavit ; and being 

brought up to the Office to appear and be. exa- 

mined, the faid Lilburn refuſed to appear, and 

both of them denied to take an Oath to make 

ſome anſwer to Interrogatories, as appeared by 

the certificate of Mr. Goad, Deputy- Clerk of this 

Court: the Court did on that day order, that 

their appearances ſhould be recorded, they being 

preſent in Court as aforeſaid; and that in reſpect 

the ſaid Delinquents did then againcontemptuouſly 

refuſe to take their Oaths tendred to them in open 

Court, they ſhould be remanded to the priſon of 

the Fleet, there to remain cloſe priſoners, until 

they conformed themſelves in obedience to take 

their Oaths and be examined; and that unleſs 

they did take their Oaths, and yield to be exami- 

ned by Monday-night next then next following, 

and now laſt paſt, their Lordſhips would on this 

ſitting-day proceed to a cenſure againſt them for 

their contempts therein. Now this day the ſaid 

Litburn and Wharton being again brought to the 

Bar, his Maj-ſty's ſaid Attorney informed this 

honourable Court, that they ſtil! continued in 

their former obſtinacy, and contemptuouſly re- 

fuſed to take their Oaths, to make true anſwer to 

the Interrogatories, although they had been ſent 

for, and their Oaths aſſented to be given unto them 

by Mr. Goad, Deputy-Clerk of this Court, who 

now certified the ſame in Court: and therefore 
his Majeſty's ſaid Attorney humbly pleaded on his 

Majeſty's behalf, that their Lordſhips would now 

proceed to cenſure againſt the ſaid Delinquents, 
for their great contempts and diſobedience there- 

in. Whereupon their Lordſhips endeavoured, by 

fair perſuaſions, to draw them ro conformity and 
obedience, and withal offered, that if they yet 

would ſubmit and take their Oaths, their Lordſhips 

| * woull 
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- would accept thereof, and not proceed to cenſure 
againſt them. But ſuch was the inſufferable diſ- 
Obedience and contempt of the ſaid Delinquents, 
chat they {till per ſiſted in their former obſtinacy, 
and wiltully refuſed to take their Oaths. In re- 
ſpect whereof the whole Court did with an unani- 
mous conſ-nt, declare and adjudge the ſaid Lil- 
Jar and Yharton guilty of a very high contempt 
and offence,of dangerous conſequence and evil ex- 
ample, and worthy to undergo very ſharp, ſevere, 
and exemplary cenſure, which might deter others 
from th2 like preſumptuous boldneſs in refuſing 
to take a legal Oath ; without which, many 
great and exorbitant offences, to the prejudice 
and danger of his Majeſty, his Kingdoms, and 
loving Subjects, might go away undiſcovered, and 
unpuniſhed. And therefore their Lordſhips have 
now ordered, adjudged and decreed, That the 
ſaid Lilburn and Wharton ſhall be remanded to 
the Fleet, there to remain until they conform 
themſelves in obedience to the orders of this 
Court, and that they ſhall pay five hundred 
pounds a-piece for their ſeveral fines to his Ma- 
jeſty's uſe ; and before their enlargements out of 
the Fleet, become bound with good ſureties for their 
good behaviour. And to the end that others may 
be the more deterred from daring to offend in the 
like kind hereafter, the Court hath further orde- 


be whipt through the Streets, from the priſon of 
the Fleet unto the“ Pillory, to be erected in ſuch 
« time, and place, as this Court ſhall hold fir and 
direct; and that ꝓoth he and the faid Vbarton 
« ſhall be both of them ſer in the ſaid Pillory, and 
from thence be returned to the Fleet, there to re- 
main according to this Decree.” 


YY . ww ms Te BY YI EC WS YR, MY MY RH ES I 


After our cenſure, we had the liberty of the pri- 
ſon for a few days; but the old man, my fellow- 
partner, went to the Warden of the Fleet, and told 
him the ſum of that which he intended in the Star- 
Chamber, to have ſpoken againſt the Biſhops, if the 


Lords would have let him. He told the Warden, 


how the Biſhops were the greateſt Tyrants that ever 
were ſince Adam's creation; and that they were more 
cruel than the Cannibals, thoſe Men-eaters ; for 
(faid he) they preſently devour men, and put an 
end to their pain, but the Biſhops do it by degrees, 
and are many years in exerciſing their cruelty and 
tyranny upon thoſe that ſtand out againſt them; 
and therefore are worſe than the very Cannibals, &c. 

This came to the Lords of the CounciPs ears, 
whereupon we were the next Monday after brought 


both together and locked up cloſe priſoners in one 


Chamber, without any order or warrant at all, but 
only Warden Ingram's bare command and pleaſure. 
But the old man, about three weeks after, made 
a Petition to the Lords of the Council, that he 
might have {ome liberty; and being very weak, 
more likely to die than to live, he had his liberty 
granted till the Term: but J do till remain cloſe 
priſoner. 


Upon Wedneſday the 1814 of April, 1638, I 
was cruelly whipp'd through the Streets to Meſt- 
minſier , andat the laſt came to the Pillory, where 
I was unlooſed from the Cart, and having put 


red and decreed, That the ſaid John Lilburn ſhall 
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on fome of my clothes, went to the Tavern, 
where I ſtaid a pretty while waiting for my Surgeon, 
who was not yet come to drels me; where were 
many of my friends, who exceedingly rejoiced to 
ſee my courage, that the Lord had enabled me to 
undergo my puniſhment fo willingly. 

I having a defire to retire into a private room 
from the multirude of people that were about me, 
which made me like to faint ; I had not been there 
long, but Mr. Lightborne, the Tipſtaff of the Star- 
Chamber, came unto me, ſay ing, the Lords ſent him 
to me, to know if I would acknowledge myſelt to be 
in a fault, and then he knew what to fay unto me. 
To whom I replied, Have their Honours cauſed me 
to be whipt from the Fleet to Veſtminſter, and do they 
now fend to know if I will acknowledge a fault ? 
They ſhould have done this before I had been whipt 3 
for now, ſeeing I have undergone the greateſt part of 
my puniſhment, I hope the Lord will aſſiſt me to 
go through it all: and beſide, if I would have done 
this at the firſt, I needed not to have come to this: 
But as I told the Lords when I was before them at 
the Bar, fo I deſire you to tell them again, that I 
am not conſcious to myſelf of doing any thing that 
deſcrves a ſubmiſſion, bur yer I do willingly ſubmit 
co their Lodſhips pleaſures in my cenſure, He told 
me, if I would confeſs my fault, it would ſave me 
a ſtanding in the Pillory ; otherwiſe, I muſt under- 
go the burthen of it. | 

Well (faid I) I regard not a little outward diſ- 
grace for the cauſe of my God; I have found alrea- 
dy that ſweetneſs in him, in whom I have believed, 
that through his ſtrength, I am able to undergo any 
thing that ſhall be inflicted on me: but methinks 
that I had very hard meaſure, that I ſhould be con- 
demned and thus puniſhed upon two Oaths, in 
which the party has moſt falſly forſworn himſelf ; 
and becauſe I would not take an Oath to betray 
mine own innocence. Why, Paul found more 


mercy from the Heathen Roman Governours, for 


they would not put him to anOath to accuſe himſelf, 
but ſuffered him to make the beſt defence he could 
for himſelf; neither would they condemn him, before 
his accuſers and he were brought face to face, to juſti- 
fy,and fully to prove their accufation : but the Lords 
have not dealt ſo with me, for my accuſers and I 
were never brought face to face, to juſtiſy their accu- 
ſation againſt me. It is true, two falſe Oaths were 
ſworn againſt me, and I was thereupon condemned; 
and becauſe I would not accuſe myſelf. And fo 
he went away, and I prepared myſelf for the Pillory, 
to which I went with a joyful courage; and when 1 
was upon it, I made obeiſance to the Lords, ſome of 
them (as I ſuppoſe) looking out at the Szar-Cham- 
ber window towards me, And ſo I put my neck in- 
to the hole, which being a great deal too low for 
me, it was very painful to me, in regard of continu- 
ance of the time that I ſtood on the Pillory, which 
was about two hours; my back being alſo very 
ſore, and the Sun ſhining ſo exceeding hot, and the 
Tip/taff-man not ſuffering me to keep on my hat to 
defend my head from the heat of the Sun, ſo that 
I ſtood there in great pain: yet through the ſtrength 
of my God I underwent it with courage, to the very 
laſt minute; and lifting up my heart and ſpirit unto 
my God, I began to ſpeak after this manner. 


Ay 


* The Pillory was placed between Weſtmmſter- Hall-Gate and the Star-Chamber. 
| + And as the Cart drew him along, he repeated ſeveral Texts of Scripture, and talk'd Enthuſiaſtically to the People, which for 


brevity ſake is here omitted. 


Vor, VII. 


M m 


were divers Boo 
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My Chrijlian Brethren, 
O all you that love the Lord Ze/us Chriſt, 
| and deſire that he ſhould reign and rule in 
your hearts and lives, to you eſpecially, and to as 
many as hear me this day, I direct my Speech. 
I ſtand here in the place of ignominy and ſhame ; 
et to me it is not ſo, but I own and embrace it, as 


the Melcome Croſs of Chriſt, and as a badge of my 


Cbriſtian Profeſſion: I have been already whipt from 
the Fleet to this place, by virtue of a cenſure, from 


the honourable Lords of the Star-chamber ; the 


cauſe of my cenſure I ſhall declare unto you as 
bricfly as I can. 

The Lord, by his ſpecial hand of Providence, ſo 
ordered it, that not long ago I was in Holland, 
where was like to haveſettled myſelf inthe courſe of 
Trading, that might have brought me ina pretty large 
portion of earthly things, (after which, my heart did 


too much run:) but the Lord having a better por- 


tion in ſtore for me, and more durable riches to 
beſtow upon my Soul, by the ſame hand of provi- 
dence, brought me back again, and caſt me into 
ealy affliction, that thereby I might be weaned 
from the World, and ſee the vanity and emptineſs 
of all things therein. And he hath now pitched my 
ſoul upon ſuch an object of beauty, amiableneſs, 
and excellency, as is as permanent and endurable, 
as eternity itſelf ; namely, the perſonal excellency 
of the Lord Jeſus Chriſt, the ſweetneſs of whole 


preſence, no affliction can ever be able to wrelt out 


of my Soul. 
Now, while I 


as in Holland, it ſeems there 
, of that noble and renowned 
Doctor J>bn Baſtzvick ſent into England, which 
came into the hands of one Edmond Chillington ; for 
the ſending over of which, I was taken and appre- 
hended, the plot being before laid, by one John 
Cbhilliburn (whom I ſuppoſed, and took to be my 
Friend) ſervant to my old fellow-loldier, Mr. 
John Wharton, living in Bow-lane, after this man- 
ner. 

I walking in the ſtreet with the ſaid 7%n Chilli- 
burne, was taken by the Purſuivant and his men ; 
the ſaid John, as I verily believe, having given 
direction to them where to ſtand, and he himſelt 
was the third man that laid hands on me to hold 


me. | 


Now, at my cenſure before the Lords, I there 
declared upon the word of a Chriſtian, that I ſent 
not over thoſe Books, neither did I know the Ship 
that brought them, nor any of the men that be- 


longed to the Ship, nor to my knowledge did I ever 


ſee either Ship, or any appertaining to it in all my 
days. 

Beſides this, I was accuſed at my examination 
before the King's Attorney, at his chamber, by 
the ſaid Edmond Chillington, Button-ſeller, living 


in Cannon-ſtreet, near Abchurch-lane, and late pri- 


ſoner in Bridetwell and Newgate, for printing ten or 
twelve thouſand Books in Holland; and that I would 
have printed the Unmaziking the Myſtery of Iniquity, 
if I could have gotten a true copy of it; and that! 
had a Chamber in Mr, 70%n Foot's houſe at Delft, 
where he thinks the books were kept. 

Now, here I declare before you all, upon the 
word of a ſuffering Chriſtian, that he might as well 
have accuſed me of printing a hundred thouſand 
books, and the one been as true as the other. And 
for the printing the Unmasking the Myſtery of Ini- 


qrity, vpon the word of an honeſt man, I never ſaw, 


nor to my knowledge heard of the book, till I 


came back again, into England. And for my having 
a Chamber at Mr. Jobn Foo!'s houſe at De fe, 
where he thinks the books were kept; I was fo far 
from having a Chamber there, as I never lay in his 
houſe but twice or thrice at the molt : and upon the 
laſt Friday of the laſt Term, IJ was brought to 
the Star-chamber-Bar, where before me was read 
the ſaid Edmond Chillington's Affidavit, upon oath 
againſt Mr. John Hharton and myſelf; the ſum of 
which oath was, That he and I had printed (at 
Rotterdam in Holland) Dr. Baſtwict*s Anſwer, and 
his Litany, with divers other ſcandalous books. 
Now, here again I ſpeak it in the prefence of 
God, and all you that hear me, that Mr. harten 
and I never joined together in printing either theſe 
or any other books whatſoever ; neither did I re- 
ceive any money from him toward the printing 
any. 
Withal, in his firſt Oath, he peremptorily ſwore, 
that we had printed them at Retterdam, unto 
which J likewiſe ſay, That he hath in this particu- 
lar forſworn himſelf: for mine own part, I never 


in all my days either printed, or cauſed to be prin- 


ted, either for myſelf, or for Mr. J#/harton, any 


books at Rotterdam ; neither did I come into any 


Printing-houſe there, all the time I was in the City. 

And then upon the Tueſday after, he ſwore 
againſt both of us again. The ſum of which oaths 
was, that I had confeſſed to him (which is moſt 
falſe) that I had printed Dr. Baſtwick's Anſwer 
to Sir John Banks's Information, and his Litany ; 
and another Book, called, Certain Anſwers to cer- 
lain Objections: and another Book, called, The 
Vanity and Impiety of the old Litany. And that J had 
divers other Books of the ſaid Dr. Baſtwick's in 
printing, and that Mr. Vbarton had been at the 
charges of printing a Book, called, A Breviate of 
the Biſhops late proceedings; and an other Book cal- 
led ſixteen New Queries; and in this his oath hath 
ſworn they were printed at Rotterdam, or ſome- 
where elſe in Holland; and that one James Oldbam, 
a Turner, keeping Shop at Mat minſter-VJlall Gate, 
diſperſed divers of theſe Books. Now, in this 
oath he hath again forſworn himſelf in a high 
degree; for whereas he took his oath that I had 
printed the Book, called, The Vanity and Impiety of 
the old Litany ; I here ſpeak it betore you all, that 
I never in all my days did ſee one of them in print: 
but I muſt confeſs, I have ſeen and read it in written 
hand, before the Doctor was cenſured, And as for 
other Books, for which he ſaith IT have divers in 
printing; to that I anſwer, that for my own par- 
ticular, I never read nor ſaw any of the Doctor's 
Books, but the forenamed four in Engiiſh ; and 
one little thing more of about two ſheets of paper, 
which is annexed to the Vanity of the old Litany. And 


as for his Lalin Books, I never ſaw any but two; 


namely, his Flagellum, for which he was firſt cen- 
ſured in the High-Commiſſion-Court, and his Apo- 
logeticus, which were both in print long before l 
knew the Doctor. But it is true, there is a ſecond 
edition of his Flagellum, but that was at the preſs 
above two years ago: namely, Anno 1634. and 
ſome of this impreſſion was in England before 1 
came out of Holland. : 

And theſe are the main things for which I was 
cenſured and condemned, being two oaths in which 
the ſaid Chil/ington hath palpably forſworn himſelf; 


and if he had not forſworn himlelf, yet by the Law 
(as I am given to underſtand) I might have excepted _ 


againſt him, being a guilty perſon himſelf, and a 
| pri- 


1637. for Printing and Publiſhing ſeditious Books, 267 


priſoner, and did that which he did againſt me for 
purchaſing his own Liberty, which he hath by ſuch 
Judaſly means got and obtained; who is alſo 
known to be a lying fellow, as I told the Lords I 
was able to prove and make good. 

But beſides all this, there was an inquiſition-oath 
tendred unto me (which I refuſed to rake) on four 
ſeveral days; the Sum of which oath is thus much: 
« You ſhall ſwear that you ſhall make true anſwer to 
« all things that ſhall be aſked of you: fo help you 
« God,* Now this oath I refuſed as a ſinful and un- 
lawful oath : it being the High-Commiſſion-oath, 
with which the Prelates ever have, and ſtill do, fo 
butcherly torment, afflict and undo, the dear Saints 
and Servants of God. It is an oath againſt the Law 
of the Land (as Mr. Nicholas Fuller in his Argu- 
ment doth prove:) And alſo it is expreſsly againſt 
the Petition of Right, an Act of Parliament enacted 
in the 3 and 4 year of our King. Again, it is ab- 
ſolutely againſt the Law of God; for that Law re- 
quires no man to accuſe himſelf, but if any thing 
be laid to his charge, there muſt come two or three 
witneſſes at leaſt to prove it. It is alſo againſt the 
practice of Chriſt himſelf, who in all his examina- 
tions before the High Prieſt, would not accuſe him- 
ſelf, but upon their demands, returned this anſwer, 
Why ask you me! go to them that heard me. 
Withal, this oath is againſt the very Law of 
Nature; for Nature is always a preſerver of itſelf, 
and not a deſtroyer : But if a man takes this wicked 
oath, he deſtroys and undoes himſelf, as daily Ex- 
perience doth witneſs. Nay, ittis worſe than the 
Law of the Heathen Romans, as we may read, As 
25.16. For, when Paul flood before the Pagan Ga- 
vernours, and the Fews required Judgment againſt bim, 
the Governor replyed, it is not the manner of the Ro- 
mans to condemn any man, before he and his accuſers 
be brought face to face to juſtify their accuſation, But 
for my own part, if I had been proceeded againſt 
by a Bill, I would have anſwered and juſtified all 
that they could have proved againſt me; and by the 
ſtrength of my God, would have ſealed whatſoever 
I have done with my blood: for I am privy to mine 
own actions, and my conſcience . bears me witnels, 
that I have laboured ever ſince the Lord in mercy 
made the riches of his grace known to my Soul, to 
| keepa good conſcience, and to walk inoffenſively 
both towards God and man. But as for that Oath 
that was put upon me, I did refuſe to take it, as a 
ſinful and unlawful Oath, and by the ſtrength of my 
God enabling me, I will never take it, though I be 
pull'd in pieces by wild Horſes, as the ancient Chri- 
ſtians were, by the bloody Tyrants in the Primitive 
Church; neither ſhall I think that man a faithful 
ſubject of Chriſt's Kingdom, that ſhall at any time 
hereafter take it, ſeeing the wickedneſs of it hath 
been ſo apparently laid open by ſo many, for the 
refuſal whereof many do ſuffer cruel perſecution to 


this day. 


Thus have I, as briefly as I could, declared unto 
you, the whole cauſe of my ſtanding here this day; 
I being upon theſe grounds cenſured by the Lords at 
the Star-Chamber on the laſt Court day of the laſt 
Term, to pay 500/. to the King, and to receive 
the puniſhment, which with rejoicing I have under- 
gone, unto whoſe cenſure I do with willingneſs and 
cheerfulneſs ſubmit myſelf. 

Bur ſeeing I now ſtand here at this preſent, I in- 
tend, the Lord aſſiſting me with his power, and 
guiding me by his Spirit, to declare my mind unto 


you. 
Vo IL. VII. 


I have nothing to ſay to any man's perſon, and 
therefore will not meddle with that; only the things 
that I have to ſay, in the firſt place are concerning 
the Biſhops and their calling : They challenge their 
callings to be Jure Divino; and for the oppugning of 
which, thoſe three renowned living martyrs of the 
L. ord, Dr. Baſtwick, Mr. Burton and Mr. Prynne, did 
ſuffer in this place, and they have ſufficiently pro- 
ved, that their calling is not from God: which men 
T love and honour, and do perſuade myſelf, that 
their ſouls are dear and precious in the fight of God, 
though they were ſo cruelly and butcherly dealt with 
by the Prelates. And as for Mr. Burton and Mr. 
Prynne, they are worthy and learned men, but yer 
did not in many things write fo fully as the Doctor 
did, who hath ſufficiently and plentifully ſet forth 
the wickedneſs, both of the Prelates themſelves, 
and of their callings (as you may read in his Books) 
that they are not Jure Divino, which noble and reve- 
rend Doctor I love with all my ſoul: and as he is a man 
that ſtands for the truth and glory of God, my very 
life and heart-blood, I will lay down for his honour, 
and the maintaining of his cauſe for which he ſuffe- 
red, it being God's cauſe. As for the Biſhops, they 
uſed in former times to challenge their juriſdiction, 
callings and power from the King; but they have 
now openly in the High-Commiſſion Court renounced 
that, as was heard by many, at the cenſure of that 
noble Doctor : and as you may fully read in his 
Apologeticus ; and in his Anſwer to Sir John Banks's 
Information. Now I will here maintain it before 
them all, that their calling is ſo far from being Jure 


Divino, (as they ſay they are) that they are rather 


Jure Diabolico ; which if I am not able to prove, let 
me be hanged up at the Hall-gate. But, my Bre- 
thren, for your better ſatisfaction, read the gth and 
13th Chapters of the Revelation, and there you ſhall 
ſee, that there came Locuſis out of the Bottomle/s 


Pit, part of whom they are, and they are there 


lively deſcribed. Allo you ſhall there find, that the 
Beaſt (which is the Pope, or Roman State and Go- 
vernment) hath given to him by the Dragon (the 
Devil) his power, ſeat, and great authority. So 
that the Pope's authority comes from the Devil; and 
the Prelates, and their Creatures in their printed 
Books, do challenge their authority, juriſdiction 
and power, (that they exerciſe over all forts of peo- 
ple) is from Rome. 

And for proving the Church of England to be a 
true Church, their beſt and ſtrongeſt argument is, 


that the Biſhops are lineally deſcended from his Ho- 


lineſs (or Impiouſneſs) of Rome, as you may read 
in Pocklington's Book, called Sunday no Sabbath. So 
that by their own confeſſion they ſtand by that ſame 
power and authority, that they have received from 
the Pope. So that their calling is not from God, but 
from the Devil. For the Pope cannot give a better 
authority or calling to them than he himſelf hath; 
but his authority and calling is from the Devil, 
therefore the Prelates calling and authority is from 
the Devil alſo. Revel. 9. 3. And there came out of 
the ſmoke, Locuſts upon the earth, and unto them was 
given power, as the Scorpions of the earth have power 
to burt and undo men, as the Prelates daily do: and 
alſo, Revel. 13. 2. And the Beaſt which 1 ſaw (ſaith 
St. Fohn) was like unto a Leopard, and his feet were as 
the feet of a Bear, and his mouth as the mouth of a 
Lion; and the Dragon (that is to ſay, the Devil) 
gave him his power, his ſeat and great authority : and 
terſe 15, 16, 17. And whether the Prelates as 
well as the Pope, do not daily the ſame things, let 
evcry man that hath but common reaſon judge. 
Mm 2 For 
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For do not their daily practices and cruel burthens 
impoſed on all ſorts of people, high and low, rich 
and poor, witneſs that their deſcent is from the 
Beaſt, part of his ſtate and kingdom? ſo alſo Revel. 
16. 13, 14. all which places do declare, that their 
power and authority being from the Pope, (as they 
themſelves confeſs) therefore it muſt originally come 


from the Devil. For their power and callings muſt 


CY 


of neceſſity proceed either from God, or elſe from the 
Devil ; but it proceeds not from God, as the Scrip- 
tures ſufficiently declare ; therefore their calling and 
power proceeds from the Devil, as both Scripture 
and their own daily Practices do demonſtrate and 
prove. And as for that laſt place cited, Rev. 16. 
13, 14. if you pleaſe to read the ſecond and third 
parts of Dr. Baſtwick's Litany, you ſhall find, he there 
proves, that the Prelates practices do every way ſuit 
with, and make good that portion of Scripture to 
the utmoſt. For in their Sermons that they preach 
before his Majeſty, how do they incenſe the King 
and Nobles againſt the people of God, labouring to 


make them odious in his ſight, and ſtirring him up 


to execute vengeance upon. them, though they be 
the moſt harmleſs generation of all others ? 

And as for all theſe officers that are under them, 
and made by them, for mine own particular, I cannot 
ſee but thattheir callingsare as unlawful asthe Biſhops 
themſelves; and in particular, for the callings of 
the Miniſters, I donot, nor will not ſpeak againſt 
their perſons, for I know ſome of them to be very 
able men, and men of excellent gifts and qualifica- 
tions; and I perſuade py ning their ſouls are very 
dear and precious in the ſight of God. 

Yet notwithſtanding, this proves not their callings 
to be ever the better, as it is in civil government: 
If the King (whom God hath made a lawful Magi- 
ſtrate) make a wicked man an officer, he is as true 
an officer, and as well to be obeyed, coming in the 
King's name, as the beſt man in the world coming 
with the ſame authority; for in ſuch a caſe, he that 
is a wicked man, hath his calling from as good au- 
thority as the godlieſt man hath ; 'and therefore his 
calling is as good as the other's, 


But on the other ſide, if he that hath no authori- 
ty make officers, though the men themſelves be e- 
ver ſogood and holy, yet their holineſs makes their 
calling never a whit the truer ; but ſtill is a falſe 
calling, in regard his authority was not good nor 
lawful that made them. And even ſo the Miniſters, 
be they ever ſo holy men, yet they have one and 
the ſame calling with the wickedeſt that is amongſt 
them ; their holineſs proves not their callings to be 
ever the truer, ſecing their authority that made 


them Miniſters is falſe : and therefore they have 


more to anſwer for than any of the reſt, by how much 
the more God hath beſtowed greater gifts upon them 
than upon others, and yet they detain the truth in 
unrighteouſneſs from God's people, and do not 
make known to them, as they ought, the whole 
will and counſel of God. 

And again, the greater is their ſin, if their cal- 
lings be unlawful, (as I verily believe they are) in 
that they ſtill hold them, and do not willingly lay 
down and renounce them; or they do but deceive 
the people, and highly diſhonour God, and fin a- 
gainſt their own ſouls, while they preach unto the 

eople by virtue of an Anlichriſtian and unlawful 


calling. And the more godly and able the Miniſter 


is, that ſtill preaches by virtue of this calling, the 
more hurt he doth ; for the people that have ſuch a 


Miniſter will not be perſuaded of the truth of things, 
though one ſpeak, and inform them in the name of 
the Lord; but will be ready to reply, our Miniſter 
that preaches ſtill by virtue of this calling, is ſo ho- 
ly a man, that were not his calling right and good, 
I do aſſure myſelf he would no longer preach by vir- 
tue thereof. And thus the holineſs of the Miniſter 
is a Cloak to cover the unlawfulneſs of his calling, 
and make the people continue rebels againſt Chriſt, 
his Scepter and Kingdom, which is an aggravation 
of his ſin: for by this means the people are kept off 
from receiving the whole truth into their ſouls, and 
reſt in being but almoſt Chriſtians, or but Chri- 
ſtians in part. But, O my Brethren, it behoves all 
you that fear God, and tender the ſalvation of your 
own ſouls, to look about you, and to ſhake off that 
long ſecurity and formality in Religion, that you 
have lain in: for God of all things cannot endure 
Lukewarmneſs, Rev. 3. 16. and fearch out diligent- 
ly the truth of things, and try them in the ballance 
of the Sanctuary. I beſeech you take things no 
more upon truſt, as hitherto you have done, but 
take pains to ſearch and find out thoſe ſpiritual and 
hidden truths that God hath enwrapped in his ſacred 
Book, and find out a bottom for your own ſouls : 
for if you will have the comforts of them, you muſt 
beſtow ſome labour for the getting of them, and 
you muſt ſearch diligently before you find them, 
Prov. 2. Labour allo to withdraw your necks from 
under that ſpiritual and Antichriſtian bondage (unto 
which you have for a long time ſubjected your ſouls) 
leſt the Lord cauſe his plagues, and the fierceneſs 
of his wrath to ſeize both upon your bodies and 
ſouls; ſeeing you are now warned of the danger of 
theſe things. i 
For he himſelf hath ſaid, Rev. 14. 9, 10, 11. 
That if any man worſhip the Beaſt and his Image, and 
receive his mark in bis forebead, or in bis hand; the 
ſame ſhall drink of the wine of bis wrath, which is 
poured out without mixture, into the cup of his indig- 
nation, and he ſhall be tormented with fire and brim- 
ſtone, in the preſence of the holy Angels, and in the 
preſence of the Lamb; and the ſmoke of their tyrment 
aſcended up for ever and ever, and they have no reſt, 
day nor night, who worſhip the Beaſt and his Image, 
and whoſoever receiveth the mark of bis name. There- 
fore as you love your own ſouls, and look for that 
immortal Crown of happineſs in the world to come, 
look that you withdraw yourſelves from that Anli- 
chriſtian power and ſlavery that you are now under, 


even as God himſelf hath commanded and enjoined 


you, in Rev. 18. 4. Come out of her, my people, that 
you be not partakers of ber ſins, and that you receive not 
of ber plagues; for, her ſins have reached unto Heaven, 
and God hath remembred her iniquities, Here is the 
voice of God himſelf, commanding all his choſen 
ones, though they have lived under this Aatichriſtian 
ſlaviſn power and eſtate a long time, yet at laſt to 
withdraw their obedience and ſubjection from it. 
My brethren, we are all at this preſent, in a very 
dangerous and fearful condition, under the idola- 
trous and ſpiritual bondage of the Prelates, in re- 
gard we have turned traytors unto our God, in ſce- 
ing his Almighty great name, and his heavenly 
truth trodden under foot, and ſo highly diſhonoured 
by them; and yet we not only let them alone in 
holding our peace, but moſt laviſhly and wickedly 
ſubject ourſelves unto them, fearing the face of 4 
piece of dirt, more than the Almighty great God of 
heaven and earth, who is able to caſt both body 
and ſoul into everlaſting damnation. oj 

Oh 
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Oh repent, I beſeech you therefore repent, for 
that great diſhonour you have ſuffered to be done 
unto God by your fearfulneſs and cowardlineſs ; and 
for the time to come, put on couragious reſolutions 


| like valiant ſoldiers of Jeſus Chriſt, and fight manful- 


ly in this his ſpiritual battle, in which battle ſome of 
his ſoldiers have already loft part of their blood; and 
withal, ſtudy this Book af the Revelation, and there 
you ſhall find the myſtery of iniquity fully unfolded 
and explained; and alſo you ſhall fee what great 
ſpiritual battles have been fought berwixt the Lamb 
and his Servants, and the Dragon (the Devi!) and 
his vaſſals, and ſome are to fight. 

Therefore gird on your ſpiritual armour, ſpoken 
of, Epheſ. 6. that you may quit yourſelves like 


good and faithful ſoldiers, and fear no colours, the 
victory and conqueſt is ours already; for we are 
ſure to have it (I do not ſpeak of any bodily and 


temporal battle, but only of a ſpiritual one) and be 
not diſcouraged and knock'd off from the ſtudy of 
it, becauſe of the obſcurity and darkneſs of it; for 
the Lord hath promiſed his enlightening Spirit un- 
to all his people that are laborious and ſtudious to 
know him a-right, and alſo he hath promiſed a 
bleſſing, and pronounced a bleſſedneſs unto all that 
read and labour to keep the things contained in this 
Book, Rev. 1. 3. My Chriſtian Brethren, in the 
bowels of Feſus Chriſt, I beſeech you do not con- 
remn the things that are delivered to you, in regard 
of the meanneſs and weakneſs of me the inſtrument, 
being but one of the meaneſt and unworthieſt of the 
ſervants of Jeſus Chriſt, for the Lord many times 
doth great things by weak means, that his power 
may be more ſeen ; for we are too ready to caſt our 
eye upon the means and inſtrument, not looking up 
unto that Almighty power that is in God, who is 
able to do the greateſt things by the weakeſt means, 
and therefore out of the mouths of Babes and Suck- 
lings he hath ordained ſtrength, P/al. 8. 2. And 
he hath choſen the fooliſh things of the world to con- 
found the wiſe, and God hath choſen the weak 
things of the world to confound the things which are 
mighty, and baſe things of the world, and things 
which are deſpiſed hath God choſen, yea, things 
which are not, to bring to nought the things that 
are, 1 Cor. 1. 27, 28. And he gives the reaſon 
wherefore he is pleaſed ſo to do; That no fleſh ſhould 
glory in his preſence. 

So you ſee God is not tyed to any inſtrument and 
means to effect his own glory, but he by the leaſt 
inſtrument is able to bring to paſs the greateſt 
things. | 

It is true, I am a young man, and no Scholar, 
according to that which the world counts Scholar- 
ſhip, yer I have obtained mercy of the Lord to be 
faithful, and he by a divine providence, hath 
brought me hither this day; and I ſpeak to you in 
the name of the Lord, being aſſiſted with the ſpirit 
and power of the God of Heaven and Earth: and I 
ſpeak not the words of raſhneſs or inconſiderateneſs, 
but the words of ſoberneſs, and mature delibera- 
tion; for I did conſult with my God, before I came 
hither, and deſired him that he would direct and en- 
able me to ſpeak that, which might be for his glo- 
ry, and the good of his people. And as I am a 


ſoldier, fighting under the banner of the great and 


mighty Captain, the Lord Feſus Chriſt; and as I 
look for that crown of immortality, which one day 
I know ſhall be ſet upon my temples, being in the 
condition that I am in, I dare not hold my peace, 
but ſpeak unto you with boldneſs in the might and 


ſtrength of my God, the things which the Lord in 
mercy hath made known unto my ſoul, come life, 
come death. 

[When I was hereabout, there came a fat Law- 
yer, I do not know his name, and commanded me 
to hold my peace, and leave my preaching. To whom 
I replied and ſaid, Sir, I will not hold my peace, 
but ſpeak my mind freely, though I be hanged at 
Tyburn for my pains. It ſeems he himſelf was galled 
and touched as the Lawyers were in Chriſt's time, 
when he ſpake againſt the Scribes and Phariſees, 
which made them ſay, Maſter, in ſaying thus, thou 
revileſt us alſo. So he went his way, and (I think) 
complained to the Lords, but I went on with my 
ſpeech, and faid :] 

My Brethren, be not diſcouraged at the ways of 
God, for the afflition and croſs that doth accom- 
pany them, for it is ſweet and comfortable drawing 
in the yoke of Chriſt for all that, and I have found 
it ſo by experience; for my ſoul is fill'd fo full of 
ſpiritual and heavenly joy, that with my tongue I 
am not able to expreſs it, neither are any capable (I 
think) to partake of ſo great a degree of conſola- 
tion, but only thoſe upon whom the Lord's graci- 
ous afflicting hand is. | 

And for mine own part, I ſtand this dev in the 
place of an evil doer, but my conſcience witneſſeth 
that J am not ſo. [And hereabout I put my hand 
into my pocket, and pull'd out three of worthy 
Dr. Baſtwick's Books, and threw them among the 
people, and ſaid,] there is part of the Books for 
which I ſuffer, take them among you, and read 
them, and ſee if you find any wares. ho them againſt 
the Law of God, the Law of theLand, the Glory 
of God, the Honour of the King or State. 

I am the ſon of a Gentleman, and my friends are 
of rank and quality in the Country where they live, 
which is two hundred miles from this place, and 1 
am in my preſent condition deferred of them all; for 
I know, not one of them dare meddle with me in 
my preſent eſtate, being I am ſtung by the Scorpions 
(the Prelateszand for any thing that I know, it may 
be, I ſhall never have a favourable countenance from 
any of them again: and withal, I am a young man, 
and likely to have lived well, and in plenty, accord- 
ing to the faſhion of the world ; yet notwithſtand- 
ing for the cauſe of Chriſt, and to do him ſervice, I 
have and do bid adieu to father, friends, riches, 
pleaſures, eaſe, contented life and blood, and lay 
all down at the foot- ſtool of Feſus Chriſt, being wil- 
ling to part with all, rather than I will diſhonour 
him, or in the leaſt meaſure part with the peace of 
a good conſcience, and that ſweetneſs and joy which 
I have found in him. For in naked Chriſt is the quin- 
teſſence of ſweetneſs, and Iam fo far from think- 
ing my affliction and puniſhment, which I have this 
day endured, and ſtill do endure and groan under, 
a diſgrace, that I receive it as the welcome Croſs of 
Chriſt, and do think myſelt this day more honoured 
by my ſufferings, than if a crown of gold had been 
ſet upon my head : for I have in ſome part been 
made conformable to my Lord and Maſter, and 
have in ſome meaſure drank of the ſame Cup, which 
he himſelf drank of, while he was in this ſinful 


world. For he ſhed his moſt precious blood for the 


ſalvation of my poor ſoul, that ſo I might be re- 
conciled to his father; therefore am I willing to un- 
dergo any thing for his ſake, and that inward joy 
and conſolation within me that carries me high a- 
boveall my pains and torments. And you (my Bre- 
thren) if you be willing to have Chriſt, you muſt 


3 own 
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own him, and take him upon his own terms, and 


know that Chriſt and the Crols is inſeparable ; tor 
he that will live godly in Chriſt Feſus, mult ſuffer 
perſecution and affliction, it is the lot and portion 
of all his choſen ones, through many afflictions and 


trials we muſt enter into glory; and the Apoſtle 


ſaich, That if we be without affiictions, whereof all 
are partakers, then are ye baſtards, and not ſons. And 
therefore,it you will have Chriſt, fit down and reckon 
before ever you make profeſſion of him, what he 
will colt you; left when you come to the trial, you 


diſhonour him: and if you be not willing and con- 


tented withal, and let all go for his ſake, you are 


not worthy of him. 


If parents, husband, wife or children, lands or 
livings, riches or honours, pleaſure or eaſe, lite or 
blood, ftand in the way, you muſt be willing to 
part with all theſe, and to entertain Chriſt naked 
and alone, though you have nothing but the Crols, 
or elſe you are not worthy of him; Math. 10.37, 38. 
Oh, my Brethren, there is ſuch ſweetneſs and 
contentedneſs in enjoying the Lord Feſus alone, that 


it is able, where it is felt, to make a man go thro? 


all difficulties, and endure all hardſhips that may 
Foſſibly come upon him. Therefore, if he call 


you to it, do not deny him, nor his truth in the 


lealt manner; for he hath ſaid, He that denies him 


before men, him will bz deny before his Father which is 


in Heavn. And now 1s the time that we mult ſhew 


- ourſelves good ſoldiers of Feſus Chriſt, for his truth, 


his cauſe and glory lies at ſtake in a high degree; 


therefore put on couragious reſolutions, and with- 


draw your necks and ſouls from all falle power and 
worſhip, and fight with courage and boldneſs in 


this ſpirtual battle, in which battle, the Lord be- 
fore your eyes hath raiſed up ſome valiant Cham- 
pions that fought up to the cars in blood: therefore 


be couragious ſoldiers, and fight ir out bravely, 
that your God may be glorified by you, and ler 
him only have the ſervice, both of your inward 


and outward man, and ſtand to his cauſe and love 


your own ſouls, and fear not the face of any mor- 
tal man; for God hath promiſed to be with you, 
and uphold you, that they ſhall not prevail againſt 


you, La. 41. 10,11. But alas, how few are there 


that dare ſhew any courage for God and his cauſe, 
though his glory lies at the ſtake, but think them- 
ſelves happy and well, and count themſelves wiſe 
men, if they can fleep in a whole skin; when 


Chriſt hath ſaid, Ile that «vill ſave bis life, ſhall loſe 


i ; and he that will loſe his life for his ſake, jhall find 


it. M bal. ſball it profit a man, if be gain the whole 


world, and loſe his own ſoul ? 


Therefore it is better fora man to be willing and 
contented to let all go for the enjoying of Chriſt, 
and doing him ſervice, than to fit down and ſleep 


in a whole skin, though in ſo doing he gain all 


the world, and ſce him diſhonoured, his glory and 


truth trodden under foot, and the blood of his ſer- 


vants ſhed and ſpilt? 


Yes, without doubt it is: but many are in theſe 
times, fo far from ſuffering valiantly for Chriſt, that 
they rather diſſuade men from it, and count it a 
point of ſingularity and pride, and ſelf-ends for a 
man to put himſelf forward to do God ſervice ; 
asking, what calling and warrant any private man 


' hath thereunto, ſeeing it belongs to the Miniſters to 


ſpeak of thele things. Yes, ſo it doth, but alas, they 


are ſo cowardly and feartul, that they dare not 


ſpeak. 


And therefore it belongs allo. to thee, or me, or 
any other man, if thou be'ſt a ſoldier of Jeſus 
Chriſt, whatſoever by place or calling thy rank or 
degree be, be it higher or lower, yet if he call for 
thy ſervice, thou art bound, though others ſtand 
{til}, ro maintain his power and glory to the utmoſt 
of thy power and ſtrength, yea, to the ſhedding 
the laſt drop of thy blood; for he hath not loved 
his life unto the death for thy ſake, but ſhed his pre. 
cious blood for the redemption of thy foul. Hath he 
done this for thee ; and dareſt rhou ſee him diſho- 
noured, and his glory lie at the ſtake, and not ſpeak 
in his behalf, or do him the beſt ſervice thou canſt ? 

If out of a baſe and cowardly ſpirit thus thou 
doſt, let me tell thee here, and that truly to thy 
face, thou haſt a Dalilab in thy heart, which thou 
loveſt more than God, and that thou ſhalt one day 
certainly find by woful experience. Alas, if men 
ſhould hold their peace in ſuch times as theſe, the 
Lord would cauſe the very ſtones to ſpeak, to con- 
vince man of his cowardly baſeneſs. 

Having proceeded in a manner thus far by the 
ſtrength of my God, with boldneſs and courage in 
my ſpeech, ihe Warden of the Fleet came with the 
fat Lawyer, and commanded me to hold my peace. 
To whom TI rephed, I would ſpeak and declare my 
cauſe and mind, though I were to be hanged at the 
gate for my ſpeaking. And he cauſed proclama- 
tion to be made upon the Pillory, for bringing to 
him the Books: fo then he commanded me to be 
gagged, and it I fpake any more, that then I ſhoulQ 
be whipt again upon the Pillory. 

So I remained about an hour and a half gagged, 
being intercepted of much matter, which by God's 
aſſiſtance I intended to have ſpoken ; but yet with 
their cruelty I was nothing at all daunted, for I was 
full of comfort and courage, being mightily 
ſtrengthned with the power of the Almighty, 
which made me with chearfulneſs triumph over all 
my ſufferings, not ſhewing one ſad countenance or 
diſcontented heart. 

And when I was to come down, having taken out 
my head out of the Pillory, I looked about me up- 
on the people, and ſaid, J am more than a conqueror 
through him that hath loved me. Vivat Rex, Let the 
King live for ever; and fo I came down, and was 
had back again to the Tavern, where I, together 
with Mr. F/harton, ſtaid a while, till one went to 
the Warden to know what ſhould be done with me, 
who gave order we ſhould be carried back again 
to the Feet. 

After I came back to the priſon, none were ſuf- 
fered to come to me, but the Surgeon to dreſs me. 

Here Lilburn gives an account of his cruel Whips 

ping, c. but as it is afterwards mentioned in the 
depoſitions before the Lords, is here omilted.} 

The reſt that I intended by the ſtrength of my 
God to have ſpoken (if I had not been prevented by 
the Gag) I now forbear to ſet down, in regard I 
hear I am to come into the Field again to fight a 
ſecond Battle, unto which time I relerve it: if the 
Lord fo order it that I may have liberty to ſpeak, 
I doubt not but by the might and power of my 
God, in whom I reſt and truſt, valiantly to diſplay 
the weapons of a good Soldier of Jes Chriſt ; 
come lite, come death : and in the mean time, to 
what I have here ſaid and written, I ſet to my name, 
by me Jobn Lilburn, being written with part of 
mine own blood. 

| Fobn Lilburn. 


A 
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At the Inner S:ar-Chamber the 18th of April, Arno Dom. 1638. 


PRESENT; 


Lord Archbiſhop of Canterbury. 
Lord-Keeper. 
Lord Treaſurer. 
Lord Privy-Seal. 
Earl Marſhal. 


Hereas Fobn Lilburn, Priſoner in the Fleet, 

by ſentence in the Star-chamber, did this 
day ſuffer condign puniſhment for his ſeveral of- 
f-nces, by whipping at a cart, and ſtanding in the 
pillory 3 and as their Lordſhips were this day in- 
formed, during the time that his body was under the 
ſaid execution, audaciouſly and wickedly did not only 
utter ſundry ſcandalous ſpeeches, but likewiſe ſcat- 
tered divers copies of ſeditious books among the peo- 
ple, that beheld the ſaid execution; for which very 
thing, among other offences of like nature, he 
hath been cenſured in the ſaid Court by the afore- 
ſaid Sentence: It is therefore, by their Lordſhips 
ordered, that the ſaid John Liburn ſhould be laid 
alone, with irons on his hands and legs in the Wards 
of the Fleet, where the baſeſt and meaneſt fort of 
priſoners are uſed to be put; and that the Warden 
of the Fleet take ſpecial care to hinder the reſort 
of any Perſons whatſoever unto him. And parti- 
cularly, that he be not ſupplied with money from 
any friend, and that he take ſpecial notice of all 
letters, writings, and books brought unto him, and 
ſeize and deliver the ſame unto their Lordſhips ; 
and take notice from time to time, who they be 
that reſort unto the ſaid priſon to viſit the ſaid 
Lilburn, or to ſpeak with him, and inform the 
Board thereof, And it was laſtly ordered, that all 


| Perſons that ſhall be hereafter produced to receive 


corporal puniſhment according to ſentence of that 
Court, or by order of the Board, ſhall have their 
garments ſearched before they be brought forth, 
and neither writing, nor other thing ſuftered to be 
about them; and their hands likewiſeto be bound, du- 
ring the time they are under puniſhment, Whereot, 
together with the other premiſſes, the ſaid Warden 
of the Fleet is hereby required to take notice, and 
to have ſpecial care, that this their Lordſhips order 
be accordingly obſerved, 

| Examined per Dudley Carleton, 


And on the ſaid 18th of April, it was further 
ordered by the ſaid Court of Star-Chamber, 

That his Majeſty's Attorney and Sollicitor- 
General ſhould be hereby prayed and required, to 
take ſtrict examination of 7obn Lilburn Priſoner 
in the Fleet, touching the Demeanour andSpeeches 
of him the ſaid Lillurn, during the time of his 
whipping and ſtanding in the Pillory this day, ac- 
cording to the Sentence of his Majeſty's Court of 
Star-Chamber;particularly, whether the ſaid Lilburn 
didatthattimeutterany ſpreches tending toSedition, 
or tothe diſnonourof the ſaid Court of Star- Chamber, 


<«@ "X00 0- 6-4 * 


* Where, (I very well remember,) Sir Arthur Haſlerig was one of my zealous and forward Judges; and when Warden Fame: - 


Earl of Salisbury. 

Lord Cottington. 

Lord Newburgh. 

Mr. Secretary Cooke. 

Mr. Secretary Vindebanł. 


or any Member of the ſaid Court? and whether 
he did throw about and diſperſe at the ſame time 
any ſeditious Pamphlets and Books, either of that 
ſort for which he was formerly cenſured, or any 
other of like nature? What the Speeches were, 
and who heard them? what the ſaid Books were, 
and whence and of whom the ſaid Lilburn had 
them? and what other material Circumſtances 
they ſnould think fit to examine, either the ſaid 
Lilburn upon, or any other Perſon by whom 
they ſhall think good to inform themſelves for 
the better finding out the truth: and thereupon 


* * GH 6 * A Lag * * * * * * A 


together with their opinions.“ 


The third of November, 1640, being the firſt 


day the late diſſolved Parliament fate, I according, 


to Law and Juſtice preferred my Petition and Com- 
plaint to them; who upon the reading of my Peti- 


tion, immediately ordered me my Liberty being, 


as I remember, the firſt priſoner in England ſetat 
liberty by them] to follow my Petition, and ac- 
cording to the legal cuſtom of Parliaments make it 
good by proof, before a ſelect Committee appointed 
by them to that purpoſe, Mr. Francis Rouſe having 


the Chair; before whom many particular days one 


after another I appeared with my Counſel and my 
Witneſſes, and fully proved all my Petition. Upon 
the report of all which by Mr. Roſe the Chairman, 
the Houſe of Commons upon the fourth of May, 
1641, [being the very ſame day that the King 
himſelf cauſed me to be arraigned for High Treaſon 
at the Bar of the Houſe of Peers] voted and retol- 
ved upon the queſtion, 


That the Sentence of the Star-Chamber given "hf 


gainſt 7obn Lilburn is illegal, and againſt the Li- 
berty of the Subject; and alſo bloody, cruel, wicked, 
barbarous, and tyrannical. 

Reſolved upon the Queſtion, That reparation 
ought to be given to Mr. Lilburn for his impriſon- 
ment, ſufferings, and loſſes ſuſtained by that ille- 
gal Sentence. | 

Ordered, That the Committee ſhall prepare this 
caſe of Mr. Lilburn's to be tranſmitted to the Lords, 
with thoſe other of Dr. Baſtwick, Dr. Leighton, 
Mr. Burton, and Mr. Prynne. 


— 


H. Elſinge, Cler. Parl. Dom. Com. 


After which Votes (being in a full, free, anra- 
viſh*d, or unforc'd, legal, and unqueſtionable Par- 
liament, after a full, open, free*, and fair hear- 


ing, and examining of all my aforeſaid ſufferings 


and 


Ingram Carne to the Bar of the Court of Wards, and brought Mr. Herne the Counſellour to plead for the Lords, and in excuſe of 
bimſelt, who ſtiffl/ inſiſted in a high manner upon the orders and decrees of Star-Chamber, upon which I very well remember Sir 
Arthur, with a great deal of indignation ſaid unto Herne, I value nota Decree of the Lords in Star-Chamber a ruſh, if it be not ex- 
preilly according to the tenor of their Commiſſion, the Law: and I further tell you, it is a ridiculous thing, Sir, to ſummon Parlia- 
ments to meet together to make Laws, if the Lords Decrees in Star-Chamber againſt Law ſhould be binding. And therefore, al- 
though you have proved for your Client Mr. Ingram, that the Lords in open Court (the Court fitting) commanded him on the Pil- 
lory to gag Mr. Lilburn, for ſpeaking againſt them, yet I tell you by Law that orderought to have been in writing according to the 
cuſtom of the Court, which you confeſs it was not, and therefore Mr. Ingram mult ſmart for his executing of orders on Mr. 


Lilburn made illegally, 


to make certificate to the Board what they find, 


— Dr 


— 
* 
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* . 
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and complaints) troubles and the wars came on, and 
being in my own conſcience fully ſatisfied of 
the juſtneſs of the Parliament's then caule, in the 
height of zeal, accompanied with judgment and 
conſcience, - upon the principles I have largely 
« laid down in the 26, 27, 75, 76th pages of my 
« Book of the Sth of Ju, 1649, intitled England's 
« legal, fundamental, Sc.“ I took up arms for 
them,and fought heartily and faithfully in their quar- 
rel, (for maintaining of which- I had like to have 
been hang'd at Oxford, while during my impriſon- 
ment there, I loſt 5 or 600 J. out of my eſtate at 
London, ) till the preſent Earl of Mancheſter had like 
to have hanged me, for being a little roo quick 
ia taking in Tickell Caſtle, which ſpoiled a ſoldier of 
me eyer ſince, After which in the year 1643, I 
followed the Houle of Commons cloſe, to tranſ- 
mit my foreſaid Votes to the Lords, as appears by 
the following Petition, 


To the Honourable the Houſe of Commons 
now aſſembled in the High-Court of Par- 


liament ; 
The humble Petition of John Lilburn, Lieut. Col. 
In all bumility ſheweth, 


HAT your petitioner having ſuffered abun- 


dance of inhuman, barbarous cruelty, by 
virtue of an illegal decree made againſt him, in the 


Star-Cbamber, 1637. as by the copy of his peti- 


tion hereunto annexed, formerly preſented to this 
honourable Houſe, and by your own Votes made 
the 4th of May, 1641. (upon the examination of 
the petition) will appear : Which Votes are as 
followeth ; Firſt, that the ſentence of the Star- 
Chamber given againſt him is illegal, againſt 
the liberty of the Subject, and .alſo Bloody, 
Wicked, Cruel, Barbarous, and Tyrannical. Se- 
condly, that reparation ought to be given to him 
for his impriſonment, ſufferings and loſſes, ſuſtained 


by that illegal ſentence. And then alſo it was or- 


dered, that care ſhould be taken to draw up his caſe, 


and tranſmit it to the Lords: but by reaſon of mul- 


titude of buſineſs in this honourable Houſe, there 
hath been no further proceedings in it ſince. And 
theſe diſtractions coming on, your petitioner took 
command under the Right Honourable Robert 
Lord Brook, with whoſe Regiment he adventured 


Earl of Mancheſter's army, his commiſſion as Ma- 
jor of foot, bearing date the 7th of OZoher, 1643. 
which laſted till the 16th of May, 1644. at which 
time he was authoriſed by Commiſſion as Lieut. Col. 
to command a Regiment of Dragoons ; in which 
ſervices having been in many engagements, he hopes 
it will eaſily appear, that he hath not only behaved 
himſelf honeſtly and faithfully,bur alſo valiantly and 
ſtoutly, in the midſt of many diſcouragements, God 
crowning ſome of his endeavours with ſucceſs ; eſ- 
pecially at the taking of Ticke!-Caſtle, and Sir Fran- 
cis Worthley's garriſon, at which place your peti- 
tioner was ſhot through his arm, The premiles 
conſidered, he humbly beſeccheth this Honourable 
Aſſembly to perfect thatJuſtice, which you ſo happily 
began for your petitioner, and to give him repara- 
tion for his large and tedious imprilonment, and hea- 
vy ſufferings by the Star- Chamber decree z he having 
waited four years with patience for that end, though 
he loſt by his impriſonment all that he had, and 
was deprived of a profitable calling, being then in 
the way of a Factor in the Low-Countries ; and alſo 
to take off the King's fine, and to conſider his ſer- 


vice with the Earl of Mancheſter, wherein he faith- 


fully adventured his life, ſpent a great deal of his 
own money, and loſt at Newark, when Prince Ru- 
pert raiſed the ſiege, almoſt 100 J. being ſtrippꝰd 
trom the crown of the head, to the ſole of the foor, 
beſides his former loſſes at Kenton and Brentford: And 
that you will be pleaſed for his preſent ſubſiſtence, 
to appoint the payment of ſo much of his preſent 
arrears, as you in your great wiſdoms ſhall think fit 
to ſupply his urgent and preſſing neceſſities, there 
being now due to him 600 /. and upwards. And 
that Col. King may be commanded to account with 
the petitioner, which formerly he hath refuſed to 
do (though commanded by his General) and to 
give him debentures for what is due by the State in 
his ſervice, and to pay him what he hath received 
for the petitioner, and detained from him. 
And he ſhall prey, &c. 
JohN LilBukn. 


The annex'd Petition thus followeth. 


To the Houſe of Commons now aſſembled in 
the High-Court of Parliament 


The humble Petition of John Lilburn priſoner in the 
| F] 


= 


cet ; 


his life freely and reſolutely, both at Kenton field, 


and Brentford, where he was taken priſoner, and 
carried away to Oxford : where, within a ſhort time 
after his coming, the King ſent to the caſtle to 
your petitioner, the now Earl of Kingſton, the Lord 
Dunſmore, the Lord Matrevers, and the Lord An- 
dover, to woo your petitioner with large proffers of 
the honour and glory of Court-preferment, to for- 
ſake the Parliament's party, and to ingage on his 
party. Upon the lighting and contemning of 
which, your petitioner was within few days after 


laid in irons, and kept an exceeding cloſe priſoner, 
and forced ſeveral times to march into Oxford in 
- trons, to Judge Heath, before whom he was arraig- 


ned for High-Treaſon, for drawing his ſword in 
the cauſe of the Commonwealth, and ſuffered mul- 
titude of miſeries, in his almoſt twelve-months cap- 
tivity there: in which time he loſt above 600/. in 


his eſtate that he left behind him at London, (as he is 


clearly able to make appear.) Andammediately after 
his coming from thence, he took command in the 
I | 


In all humility ſheweth, 5 

HAT in December next will be three years, 

your petitioner upon ſuppoſal of ſending o- 

ver certain Books of Dr. Baſtwick's, from Holland 
into Ergland, was by Dr. Lamb's warrant (without 
any examination at all) ſent to the Gatehouje priſon, 
and from thence within three days removed to the 
Fleet, where he abiding priſoner, in Candlemas- 
Term following, was proceeded againſt in the Ho- 
nourable Court of S/ar-Chamber : where your peti- 
tioner appearing (and entring of his name, for want 
of money, his name was ſtruck out again) and he 


refuſing to take an Oath to anſwer to all things 


that ſhould be demanded of him (for that your 
petitioner conceived that Oath to be dangerous and 
illegal) without any interrogatory tendred him, for 
his refuſing the ſaid Oath, he was proſecuted and 
cenſured in the ſaid Court moſt heavily, being fined 
500 J. to the King, and ſent priſoner to the Fleet. 
And in Eaſter-Term following, was whipped * 

ene 


„ 
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the Heet to Weſtminſter, with a three-fold knotted 
cord, receiving at leaſt 200 ſtripes ; and then at 
Weſtminſter,he was ſet on the Pillery the ſpace of two 
hours, and (over and above the cenſure of the Court) 
at the Warden of the Feet's command, was gagged 
about an hour and a half ; after which moſt cruel 
ſufferings, was again returned to the Heet cloſe pri- 
ſoner, When through his ſaid ſufferings; the next 
morning he being fick of an extream fever, could 
not have admittance for his Surgeon to let him blood, 
or dreſs his ſores till the afternoon of the ſaid day; 
tho? the Surgeon, in pity to the priſoner, went to Yeſt- 
minſter to the Warden himſelf, and your petitioner 
hath been cloſe priſoner in the Feet ever ſince, where 
in a moſt cruel manner he hath been put into iron fet- 
ters, both hands and legs, which cauſed a moſt dan- 
gerous ſickneſs that continued fix months; and after 
ſome ſmall recovery, was again laid in irons, which 
cauſed at leaſt five months ſickneſs, more dangerous 
than the former. During which time of ſickneſs, 
they moſt inhumanly denied his friends to come and 


ſee him, until they would glve them money for theirꝰ 


admittance, and they have denied many to come 
at all; and have beaten and kicked, and other- 
wiſe moſt ſhamefully abuſed ſuch his friends as came 
to ſee him in his great diſtreſs, and to bring him 
food and neceſſaries to ſuſtain his life, and alſo have 
kept his ſervant from him,and his food. So thar if he 
had not been relieved by ſtealth of his fellow- priſonets, 
he had been kept from any food at all, for above the 
ſpace of 10 days together: and the priſoners that outof 
pity have relieved him, have been moſt cruelly pu- 
niſhed, and the Keepers have not forborn to confefs 
themſelves, that they ſhould have ſtarved him long 
ago, had not the priſoners relieved him. And be- 
ſides all this, they have moſt cruelly beaten and 
wounded him, to the hazard of his limbs, and dan- 
ger of his life, had he not been reſcued and ſaved by 
the priſoners of the ſame houſe. In which moſt mi- 
ſerable condition, your poor petitioner hath con- 
tinued a priſoner for the ſpace of above two years 
and a half, and is like ſtill to continue in the ſame, 
under the mercileſs hands of the Warden of the 
Fleet, who hath denied lawful liberty to his priſo- 
ner, for that he hath ſaid, he muſt obſerve the man 
that hath ſo great a ſway in the Kingdom, intima- 

ting the Archbiſhop. 7 
All which his deplored condition, and lamenta- 
ble miſeries, he moſt humbly preſenteth to this 
moſt Honourable Aſſembly, beſeeching them to be 
pleaſed to caſt an eye of compaſſion towards him, 
and to afford him ſuch relief from his cenſure and 
hard impriſonment, as may ſeem good to your wiſ- 
doms, who otherwiſe is hke to periſh under the 

hands of mercileſs men. | | 
And your Petitioner ſhall ever pray (as in duty 
he is bound) to the Lord to bleſs and proſper 
' this Honourable Aſſembly. 

Jo HY Litsurn, 


At the debate of which, there was not a littte op- 
poſition by ſome, who (as I conceive) thought I was 
not capable of enjoying juſtice, although to my 
knowledge I never did an act in all my life that put 
me out of the protection of the law, or that tended 
to the disfranchiſing me of being a Denizen and 
Freeman of England; and therefore ought to enjoy as 


great a privilege in the enjoyment of the benefit of 


the Law of England, as any free Denizen of Eng- 


land whatſoever, by what name or title ſoever he 
Yot, VII. | ; 


be called. The iſſue of which debate, ſo much as I 
have under the Clerk's hand, thus followeth. 


Die Lune, 10 Nov. 1645. 5 
Ordered, Sc. That the Vote formerly paſſed in 
this Houſe, concerning the proceedings againſt 
Lieut. Col. Lilburn in the Star-Cbamber, be forth- 


with tranſmited to the Lords. | | 
_ Ordered, &c. That it be reſerred to the Comi- 


mittee of accounts to caſt up and ſtate the accounts 


of Lieur. Col. Lilburn, and to certify what is due to 


him, to this Houſe. 
| H. Elſynge, Cler. Parl. D. Com. 


After paſling theſe Votes, I found quick diſpatch 


to the Lords; and upon the firſt of December 1645, 
by ſpecial decree, they took off the fine ſet upon me 
” the Star-Chamber ; and afterwards at their open 

ar judicially, upon the 13th of February 1645; 
appointed me a ſolemn hearing de novo of the whole 
matter; and - aſſigned Mr. 7obn Bradſbaw and 
Mr. Jabn Cook for my Counſel, 


Lient. Col. John Lilburn's Sufferings, as they 
were repreſented and proved before the 
Right Honourable the Houſe of Peers, in 
Parliament aſſembled; the 13th day of 
February, 1645. 


AIR. Bradſbaw, and Mr. Cook being aſſigned 


for Counſel with the ſaid Mr. Lilburn; Mr. 
Bradſhaw having ſuccinctly, and ſo truly opened 
the caſe, as'if he had been an eye-witneſs of his 
Client's ſufferings z acquainted their Lordſhips, 
that the ſame had received a full and ſplemn hearing 
before a Committee of the honourable Houſe of 
Commons: upon whoſe report it was, by that ho- 
nourable Houſe, May 4. 1641, reſolved upon the 
queſtion, That the ſentence of the Star-Charmber gi- 
ven againſt John Lilburn; ts illegal, aud againſt the 


liberty of the ſubject; and alſo, Bloody, Wicked, 


Cruel, Barbarous, and Tyrannical; and likewiſe 


further reſolved upon the queſtion, That reparation 


ought to be given to Mr. Lilburn, for bis impriſonment, 
ſufferings and loſſes, ſuſtained by that illegal ſentence. 
And now, my Lords, they have tranſmitted them to 
your Lordſhips, by whoſe noble favour and juſtice 
we are now before your Honours, to lay open the 
illegality of that ſentence, and all the proceedings 
thereupon, and to crave your Lordſhips juſtice for 
reparations, proportionable to our Client's ſuf- 
ferings. | 


And in' the firſt place he pos an Order, 
whereby Mr. Lilburn was firſt illegally attached, 
and committed to the priſon of the Gatebonſe, 
which was read in theſe words. 


Serto Decemb. Annd Dom. 1637. 
 Emanavit Attach. Direct, Wragge, & 
Flamſteed, pro Corporis Capt. Jobannis 
Lilburn de Civitate London, ad imme- 
diate admittend. Sc. Signat. per Lambe, 
Gwyn, & Ajlet., _. : 
Exam. Fdwardus Latham Rev. 


one Bater 


- The Engiiſp of which, thus followerh 
V n 


_ a. — 
rr 
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Ex directi- 


The 
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The 6th of Decemb. 1637. - 

There iſſued an attachment directed. By direc- 
to Wragge and Days 1% for the tak- tion of the 
ing of the body of Jobn Lilburn, of Court, 
the City of London, and to bring imme-¶ Baker, 
diately, &c. Signed by Lambe, Gwyn, YClerk 
and Aylett. Chaplain. 
Examined by Edward Latham, 
| Deputy of the Regiſter. 

Which order being read, Mr. Bradſhaw obſer- 
ved that the original impriſonment itſelf was illegal, 


| becauſe they never convented Mr. Lilburn to ſpeak 


for himſelf, nor examined him upon any crime. 


But, my Lords, it is no marvel that ſuch kind 


of injuſtice as this, proceeded from thoſe High Com- 
miſſioners, becauſe it was their uſual practice to be 
attachers, judges, goalers, and executioners them- 
ſelves, without regardof any legal way of proceed- 
ings. He then deſired their Lordſhips, that the ſen- 
rence againſt Mr. Lilburn in the Star-Chamber might 
alſo be read, which was accordingly done; viz. 


In Cam. Stel. coram Conc. ibidem 13 Die Febr. Anno 
Diecimo tertio Car. Reg. 
Lord Coventry, Lord-Keeper, &c. 
Hereas upon information to this Court, the 
9th of February, by Sir Jobn Banks Kant. his 
Majeſty's Attorney-General, that Zobn Lilburn and 


Jobn Wharton, then preſent at the Bar, were the 


24th of Fen. laſt, ordered to be examined upon in- 
terrogatories, touching their unlawful printing, im- 
porting, publiſhing, and diſperſing of libellous and 
ſeditious Books, contrary to the decree of this 
Court, which was verified by Afﬀidavit, and being 
brought up to the office to appear and be examined, 
the ſaid Lilburn refuſed to“ appear; and both of 
them denied to take an Oath to make true anſwer 
to interrogatories, as appeared by the certificate of 
Mr. Goad, Deputy-Clerk of this Court: The 
Court did on that day order that their appearances 
ſhould then be recorded,they being preſent in Court 
as aforeſaid ; and that in reſpect the ſaid delinquents 
did then again contemptuouſly refuſe to take their 
Oaths, tendered unto them in open Court, they 
ſhould be remanded to the priſon of the Heet, there 
to remain cloſe priſoners, until they conform them- 
ſelves in obedience to take their Oaths, and be exa- 
mined ; and that unleſs they did take their Oaths, 
and yield to be examined, by Monday night then 
next following, and now laſt paſt, their Lordſhips 
would on this ſitting day, proceed to a cenſure a- 
gainſt them for their contempts therein. 

Now this day the ſaid Lilburn and Iharton, be- 
ing again brought unto the Bar, his Majeſty's ſaid 
Attorney informed this Honourable Court, that 
they ſtil] continued in their former obſtinacy, and 
contemptuouſly refuſed to take their Oaths, to 
make true anſwer to the Þ interrogatories, although 
they had been ſent for, and their Oaths offered to 
be given unto them, by Mr, Goad, Deputy-Clerk 
of this Court; who now certified the ſame in Court. 


And therefore his Majeſty's ſaid Attorney humbly 


prayed on his Majeſty's behalf, that their Lord- 
ſhips would now proceed to cenſure againſt the ſaid 
delinquents,for their great contempts and diſobedience 
therein. Whereupon their Lordſhips endeavoured 
by fair perſuaſions to draw them to conformity and 


rn and J. Wharton, 14 Car. I. 


obedience ; and withal offered, that if yet the 
would ſubmit and take their Oaths, their Lis, 
ſhips would accept thereof, and not proceed to 
cenſure againſt them. But ſuch was the inſufferable 
diſobedience and contempt of the ſaid delinquents, 
that they ſtil] perſiſted in their former obſtinacy, and 
wiltully refuſed to take their Oaths. In reſpe& 
whereof, the whole Court did with an unanimous 
conſent declare and adjudge the ſaid Lilburn and 
Wharton guilty of a very high contempt, and of- 
fence of dangerous conſequence, and evil example, 
and worthy to undergoa very ſharp, exemplary and 
ſevere cenſure, which may deter others from the like 
preſumptuous boldneſs, in refuſing to take a legal 
** Oath; without which, many great and exorbitant 
offences to the prejudice and danger of his Majeſty, 
his Kingdoms, and loving Subjects might go away 
undiſcovered, and unpuniſhed. And therefore their 
Lordſhips have now ordered, adjudged, and de- 
creed, that the ſaid Lilburn and I barion, ſhall be 
remanded to the Fleet, there to remain until they 
conform themſelves in obedience to the orders of 
this Court, and that they ſhall pay 500 J. a: piece 
for their ſeveral fines to his Majeſty's uſe ; and be- 
fore their enlargements out of the Fleet, become 


bound with good ſureties for their good behaviour. 


And to the end that others may be more deterred 
from daring to offend in the like kind hereafter, the 
Court hath further ordered and decreed, That the 
ſaid Jobn Lilburn ſhall be whipp'd through the 
ſtreet, from the Priſon of the Fleet unto the Pillory, 
to be erected at ſuch time, and in ſuch place as this 
Court ſhall hold fit and direct; and that both he 
and the ſaid Marton, ſhall be both then ſet in the 
faid Pillory, and from thence be returned to the 
Fleet, there to remain according to this Decree, 

| John Arthur Dep. 


At the concluding of which, Mr. Brad/bhaw ob- 
ſerved, that this ſentence was fe!o de ſe, guilty of its 
own death z the ground whereof being, becauſe Mr. 
Lilburn refuſed to take an Oath, to anſwer to all ſuch 
queſtions as ſhould be demanded of him, it being 
contrary to the laws of God, Nature, and the King- 
dom, for any man to be his own accuſer : the exe- 
cution of which cruel and bloody ſentence, was pro- 
ved by ſeveral witneſſes of quality and good repute 
upon Oath at their Lordſhips bar, the ſubſtance of 
whoſe teſtimony was; 

In the firſt place, | 

Mr. Thomas Smith Merchant, upon his Oath de- 
clared to their Lordſhips, that he ſaw Mr. Lilburn 
tyed to a Cart at Fleet-bridge, being ſtripp*d from 
the waiſt upward, and whipp'd from thence to 
Weſtminſter ;and that ſo near as he was able to judge, 
every two, three or four ſteps he had a laſh, with a 
whip that he was ſure had two or three cords tied 
full of knots, and for the number he did not judge 
them ſo few as 500, and he thought that if he 
ſhould ſay 500.and 300; he ſhould not ſay amiſs: 
but 500 he was confident was the leaſt. And thar 
he ſaw him ſet upon the Pillory, c. the Officers be- 
iS very cruel towards him, or any that ſpoke unto 

im. | | 
The next witneſs was Mrs, Mary Dorman ; the 
ſubſtance of whoſe teſtimony upon Oath was, that 
ſhe ſaw Mr. Lilburn whipp'd from Fleet-bridge to 
Weſtminſter, in ſuch a harbarous and cruel —_— 

that 


* Lilburn did enter his Name, but refuſing to give them Money, they put out his Name again. 
+ They never ſhewed the Interrogatories to Lilburn, though he deſired the fight of them, that ſo he might know what he did 


{wear to. 


The ſum of which was, you ſhall ſwear to make true anſver to all things that ate asked you, ſo help you God, 


7 
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chat ſhe was not able to expreſs it, and that ſhe did 
believe that both his ſhoulders were ſwelled almoſt 
as big as a penny-loaf, with the bruiſes of the knot- 
ted cords 3 and that ſhe did ſee him ſet upon the Pil- 
lory immediately, above the ſpace of two hours 
bare-headed, the ſun ſhining very hot, and he took 
occaſion to declare the unjuſtneſs of his ſentence, 
upon which the Warden of the Heet cauſed him to 
be gagged, above an hour, and did it with ſuch 
_ cruelty, that he made his mouth to bleed. 

Mr. Higgs his Surgeon teſtified upon Oath, to 
this effect; that he did not ſee his patient Mr. Lil- 
zurn whipp'd, but being deſired to perform the 
office of a Surgeon to him, he that day dreſt his 
back, which was one of the miſerableſt that ever he 
did ſee ; for the wails in his back, made by his cruel 
whipping, were bigger than Tobacco-pipes, and 
that he ſaw him ſer in the Pillory, and gagged. 

And Mr. Thomas Hawes upon Oath teſtified to 
this effect; that he did ſee Mr. Lilburn ſet upon the 
| Pillory, above (as he judged) the ſpace of two 
hours, the Sun ſhining very hot, and they would 
not ſuffer him to have any cover upon his head: and 
he taking occaſion to ſpeak of the Biſhops cruelty 
towards him, and how unjuſtly they had cauſed him 
to be dealt with, the Warden of the Fleet cauſed 
him to be gagged in ſuch a cruel manner, as it he 
would have torn his jaws in pieces, inſbmuch that 
the blood came out of his mouth, * 


In the next place, A ſecond ſentence made in the 
Inner Star-Chamber was read, which thus followeth. 


At the Inner Star- Chamber, the 18th of April, 
Anno Dom. 1638. 


Preſent Lord Archbiſhop of Canterbury, Lord-Keeper, 


Lord-Treaſurer, &c. 


Hereas Fobn Lilburn priſoner in the Fleet, by 

ſentence in the Star-Chamber, did this day 
ſuffer condign puniſhment for his ſeveral offences, 
by whipping at a Cart, and ſtanding in the 2 ; 
and as their Lordſhips were this day informed, du- 
ring the time that his body was under the faid exe- 
cution, audaciouſly and wickedly did not only ut- 
ter ſundry ſcandalous ſpeeches, bur likewiſe ſcattered 
divers copies of ſeditious Books amongſt the peo- 
ple, that beheld the ſaid execution; for which very 
thing, amongſt other offences of like nature, he 
hath been cenſured in the ſaid Court, by the afore- 
faid ſentence : it is therefore by their Lordſhips orde- 
red, that the ſaid John Lilburn ſhould be laid alone 
with irons on his hands and legs,in theWards of the 
Fleet; where the baſeſt and meaneſt ſort of priſoners 


are uſed to be put: and that the Warden of the, 


Fleet, take ſpecial care to hinder the reſort of any 
| perſons what ſoe ver unto him; and _— that 

he be not ſupplied with money from any friend: and 
that he take ſpecial notice of all Letters, Writings, 
and Books brought unto him, and ſeize and deliver 
the ſame unto their Lordſhips : and take notice from 
time to time who they be that reſort unto the ſaid 
priſon, to viſit the ſaid Lilburn, or to ſpeak with him, 
and inform the Board thereof. And it was laſtly or- 
dered that all perſons that ſhall be hereafter produced 
to receive corporal puniſhment, according to ſen- 
tence of that Court, or by order of the Board, ſhall 
have their garments ſearched before they be brought 
forth, and neither writing nor other thing ſuffered to 
be about them; and their hands likewiſe to be 


bound, during the time they are under puniſhment. 
Vor, VII. 


Whereof, together with the other premiſes, the ſaid 
Warden of the Fleet is hereby required to cake 
notice, and to have eſpecial care, that this their 
Lordſhips order be accordingly obſerved. 

Examined per Dudley Carleton. 


And the execution of this latter ſentence in a moſt 
barbarous and inhuman manner, was punctually pro- 
ved by ſufficient witneſſes, as followeth; viz. Mr. 
Higgs his Surgeon again teſtified, that that night Mr. 
Lilburn ſuffered he was had back to the Fleet, and he 
repairing to Dr. Grant, to crave his advice, he ad- 
viſed him to let his patient blood, to prevent a fever; 
and he accordingly came the next morning to the 
Fleet to let his patient blood, and dreſs his ſores, but 
he found him locked up cloſe in a room, and was by 
the Officers of the Fleet, denied acceſs unto him, 


Whereupon he immediately went to the Warden, be- 


ing then at Veſtminſter, who denied him acceſs to 
the ſaid Mr. Lilburn, till the afternoon that he came 
home; which was a great act of cruelty, and much 
to the danger of Mr. Lilburn's health, and welfare: 
and the next day they removed him down to the 
Common Goal, where they laid him in irons, and 
ſeveral times wounded him, to the extream hazard of 
his life, and ſeveral times denied me acceſs to him 
in his extremity. 

Dr. Hubbard, Juſtice of the Peace, made Oth to 
this effect; that when Mr. Lilburn was priſoner in 
the Heet, he was deſired as a Phyſician to viſit him: 
and going ſo to do, he was again and again denied 
acceſs to him : but upon much importunity to the 
Warden, he was admitted to him, whom he found 
in an extream .violent fever, lying in Irons upon 
= hands and legs, to the extream hazard of his 
ite, 

Mrs. Mary Dorman further declared, that after 


Mr. Lilburn had ſuffered, ſhe went often to viſit 


him, who was laid in irons, and his friends denied 
acceſs to him; and that the officers of the Meet 


ſtrongly endeavoured to ſtarve him : ſo that many, 


times his friends were forced to bring his meat to 


the poor mens bag, and give them money to con- 


vey it to him through a hole in a wall betwixt them 


and him. Mr. Thomas Hawes further declared, that 
after Mr. Lilburn ſuffered, he: often went to viſit 


him, and was beat by the Goalers, and was in dan- 


ger to have loſt his life for ſo doing; and that they 


ſo ſtrongly laboured to ſtarve Mr. Lilburn, that 


they were forced to convey his diet to him by the 


Poe men that begged at the grate : bur the Goa- 
ers finding out that Mr, Lilburn got his diet that 
way, they dealt ſo cruelly with the poor men, that 
Mr. Lilburn was deprived of that way of relief, and 


then his friends got the ſon of one Arch:r that was 


priſoner in the next room to him, for accuſing the 


Deputy of Ireland for murdering one E/nond, to 


convey his victuals to him: which was done by 


ſtealth, through a hole where a board was pull'd 


up in his floor, when the reſt of the priſoners were 


at the Chapel at ſervice; and, my Lords, divers 


- 


times the conveying of his meat to him, coſt him 


and his friends, upon the priſoners, &c. more than 


the meat itſelf, 


Robert Ellis ſometime a fellow priſoner with Mr. 
Lilburn in the Fleet, upon Oath declared before 
their Lordſhips, that the Officers of the Fleet after 
they brought Mr. Lilburn into the Common Wards, 
uſed him very barbarouſly and cruelly, © laying him 


for a long time in irons, keeping his friends from 
him, and his mon and ſeveral times had like 
_- | | o 
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to have ſlain and murdered him, and he verily be- 
lieves had effected it, if he had not help'd bim; 
for which they took his bed from him, and put him 
off the charity, and kept him five weeks in a dun- 


geon, and had like to have murdered him, and af- 


terwards removed him to the King's-Bench, that ſo 
they might the more eaſily have their wills of Mr. 
Lilburn, &c. | 

Their Lordſhips being ſatisfied of the Injuſtice 
and Illegality of the proceedings, Mr. Brad/haw 
ſaid, that he conceived no man's ſufferings in the 
Kingdom had been ſo great as his Client's were: 
for a Gentleman to be ſo cruelly tortured and 
whipped, pillory'd, gagged, cloſe impriſoned, iron- 
ed, beatand wounded, and that contrary to Law, is 


_ .a cruelty unheard of, and therefore hoped that for 
ſuch unparallelled ſufferings, and oppreſſions, the 


fair hand of their Lordſhips honourableJuſtice would 


give and reach him forth unparallelled damages, 


and though many of his Judges that did him inju- 
ſtice be dead, yet he hoped the hand of Juſtice of 
their Honours, joined with the honourable Houle 
of Commons will be ſo long, as to reach their living 
and ſurviving eſtates, and out of them, &c. make 
him ſpeedy, large and unparallelled reparations. 


Mr. Cook then ſpoke in the behalf of Mr. Lil- 
burn (and afterwards printed. his argument) and 
ſaid the puniſhment inflicted upon him may be re- 


duced to four heads. 
(L.) Impriſonment, whereby a man is buried alive, 


loſes the comfort and benefit of his five ſenſes, and 


is made Corpus immobile legis, the unmoveable ſub- 
ject of the law, or as a dead carcaſe. Tis true, that 


in itſelf it is the eaſieſt of all corporal puniſhments : 
but the continuance of it, makes it ſuch a lingring 


conſumption, that it is better to be upon the rack 
an hour, than to be impriſoned a year: as it is better 
to be once wet to the ſkin, than to be ſubject to a 


perpetual dropping, eſpecially for an active ſpirit: 


there is no ſuch torment as to deprive him of li- 
berty ; for active Theſeus was condemned only to ſit 
ſtill: there is no end of ſuch a miſery, as the Hea- 
then perſecuting Tyrant ſaid, Nondum tibi redii in 
gratiam ; to put a man out of his pain, was always 


counted a favour, But Mr. Lilburn's impriſonment 


was aggravated by three ſteps or gradations. 
1, A cloſe impriſonment, not the deareſt friend 


to come to him; we do not find that any of the pri- 


mitive Chriſtians were uſed ſo by the Tyrants, for 
then that heavy charge might be anſwered in the 
Scripture, I was in priſon, and ye viſited me not; 
extraordinary matters of ſtate and high concern- 
ments always excepted : but the Surgeon was not 


permitted ſome time to come to Mr, Lilburn to dreſs 


him, nor the Phyſician when he was in a fever; a 
cruelty unheard of amongſt the Tyrks: for they are 
careful of their ſlaves in their ſickneſs, and fatten 
them, that they may indure their blows ; but it is 
too probable that thoſe which were Mr, Lilburn's 
malicious enemies, did too much thirſt after his 
blood. 5 | 8 

2. The Keepers were ordered to take care that no 


money be conveyed to him, which argues that they 
had a deſire to ſtarve him: the Prophet faith, it is 


better to die by .the ſword, than famine, which is 


the greateſt of all torments; for all puniſhments _ 


be undergone by patience, but only hunger: whic 

the more any man thinks by, patience to overcome, 
the more violent it is. Undoubtedly had-it not been 
for the pity of ſome poor reſolute fellow-priſoners, 
Mr, Lilburn tiad been ſtarved to death: far worſe 


than any of the four Roman puniſhments, which 
were lapidatio, combuſtio, decollatio, ſtrangulatio, 
ſtoning, burning, beheading, and ſtrangling. How 
ſeverely, yet moſt juſtly, did the ſame Judges ſeve- 
ral times puniſh the intent to poiſon or deſtroy an- 
other man? The going about to murder, nay the 
giving of the . becauſe it is preparatory to mur- 
der, by provoking quarrels, was cenſurable in that 
Court, 4 multo fortiori, much more from the ſtron- 
ger, then in this caſe uſed, where there was fo 
much cruelty inflicted, that death might probably 
have enſued, had not God by his extraordinary 
mercy ſupported him, in thoſe ſad afflictions, thoſe 
unjuſt Judges for tranſgreſſing not only the bounds 
of humanity, but all the rules of their own ordinary 
Juſtice, ought to make Mr. Lilburn anſwerable 
latisfaction. 

3. This impriſonment was for about three years, 
until he petitioned the Parliament. Many times 
the firſt motions of anger are not in a man's own 
power; becauſe he would not accuſe himſelf as they 
deſired, they might have in a paſſion committed him, 
and the Sun might have gone down upon their wrath; 
nay, the Moon might have made her peragration, 
or the ſummer ſeaſon might have melted thcir fro- 
Zen conſciences, or the winter cold have allayed the 
heat of their malice, or the Sun might have made 
his revolution, but their malice continued three 
years; and had not he been delivered by the Juſtice 
of the Parliament, in probability might have con- 
tinued for ever. 5 

(2.) Whipping, a moſt painful and ſhameful pu- 
niſhment ; Flagellations and Scourgings being for 
ſlaves and incorrigible rogues, and hedge-robbers, 
In undecimo Elizab. one Cartwright brought a ſlave 
from Ryfja, and would ſcourge him cruelly, for 
which he was queſtioned ; and it was reſolved, that 
England was too pure an air for flaves to breathe in, 
and it was often reſolved in the S/ ar- Chamber, that 
no Gentleman was to be whipp'd for any offence 
whatſoever : it being well known that hu Lilburn's 
anceſtors have been ancicnt Gentlemen, and that 
which theſe Judges could not be ignorant of, cſpe- 
cially the Earl-Marſhal, who is preſumed to know 
all the ancient Gentry in the Kingdom. But the 
like whipping was never read of, amongſt the A H- 
rians, Perſians, Grecians, or Romans, For, 

1. It was from the Fleet to Weſtminſter (above a 
mile diſtance) a great concourſe and confluence of 
people looking upon him, as if he had been ſome 
miſerable ſlave, 

2, He received every two or three ſteps a blow, 
500 ſtrokes at the leaſt ; for one Mr. Smith, a 
Merchant that, went along with him, teſtified that 
ſo far as he was able to judge, he received 500 or 
1090, but of the firſt he was moſt certain ; and this 
was with a treble-corded whip, with at leaſt twenty 
knots upon it. | 

Amongſt the Romans no malefactor had ever 
above forty ſtripes, and every ſtroke ſtood for three 
ſtripes, for the whip was of three thongs ; and but 
one knot at the end of every thong, St. Paul recei- 
ved thirty-nine ſtripes, which was but thirteen 
blows. Not long ſince in Orleans, a Prieſt was ſen- 
tenced to be whipp'd for fornication, having abuſed 
a poor maid, telling her that their popiſh St, Fran- 
cis would come and lie with her ſuch a night, at 
which time he perſonated and feigned himſelf to be 
St. Francis, and was taken in bed with her; and it 
was earneſtly preſſed by the King's Advocates, that 
he might receive fourteen blows with a three-cord- 
ed whip, which is conſtantly uſed for ſuch caſtiga- 
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tions, becauſe it was an abominable wickedneſs: 
but the Judges would not ſuffer him to have above 
thirteen blows, becauſe ampliandi ſunt favores, fa- 
vours are to be inlarged. And in doubtful matters it 
muſt always be preſumed for clemency and gentle- 
neſs; according to which account, Mr. Lilburn re- 
ceived 10000 ſtripes: for in every blow there was 
twenty ſtripes, by reaſon of the twenty knots, which 
being multiplied is 10000, and in every ſtripe there 
was ſhame and pain, compreſſion of the fleſh, brui- 
ſings and effuſion of blood, 

(3.) The Pillory, a puniſhment ſomething pain- 
ful, but exceeding ſhameful, and moſt terrible to a 
generous nature, to ſtand two hours in the open view 
of all men, as if he had been unworthy to tread up- 
on the earth, the ſun ſhining very hot upon him, 
and not ſuffered to keep on his hat; and this imme- 
diately after his cruel whipping, that ſo they might 
put him to all the torture and pain that they could, 
argues abundance of wrath and malice. 

This puniſhment of ſtanding upon the Pillory, 
was firſt invented for Mountebanks and Cheats, 
that having gotten upon banks and forms, to wrong 
and abuſe the people, were exalted in the ſame kind, 
to ſtand conſpicuous to the view and open ſhame of 
the people; but for a Gentleman to be ſo ſerved, 
was never heard of, unleſs by that cruel Court. 

(4.) Gagging, an unmanly and barbarous cruel- 
ty, to be exerciſed upon beaſts, not men, for man 
differs from brutes, both ratione & oratione, in 
reaſon and ſpeech z a puniſhment never heard of 
in any age : cutting out of tongues, and perfora- 
tion in caſes of blaſphemy have been heard of, but 
never in a matter of ſuch a nature; and this to con- 
tinue for above an hour, till the blood guſh'd out 
of his mouth, as if they would have pluck*d his 
Jaws in pieces, and all this for nothing; O inſuffer- 
able torments ! 

So that by his impriſonment he was made a ſtock, 
a dead trunk, or picture of a man, that hath eyes, 
and ſees not, hands, and handles not, c. By whip- 
ping they endeavoured to make him a rogue, or a 
ſlave ; by the third puniſhment of the pillory, to 
make him a cheater, guilty of forgery and perjury 3 
and by gagging, to make him a beaſt, and 1o up- 
on the whole matter to deprive him of his reaſonable 
ſoul, ſuch cruelties that were never invented but by 
Tygers and Wolves, in human ſhapes, feritas Lupo- 
rum, in humana figura. But then the perſons that 
were ſo cruel and tyrannical aggravates the offence. 

1. This cruelty was commanded to be executed by 
an eminent Court of Juſtice, profeſſing Chriſtianity, 
Pelſima eft injuſtitia que fit ſub colore juſtitie : tis the 
greateſt injuſtice to oppreſs and do injury, under a 
pretence of Juſtice. How often was it reſolved in 
that Court, that for a Juſtice of Peace or Conſtable 
to commit a riot, was ten times more ſeverely pu- 
niſhable than in a common perſon, becauſe it 1s to 
uſe, or rather abuſe that ſword of authority, to 
commit or countenance an unlawful action, which 
was ordained and put into their hands to ſuppreſs it. 

2, The Eminency of the perſons augments the 
offence, qualitas perſone auget peccatum ; for a Gen- 
tleman to act againſt the rule of the Law and Gen- 
tility, is more reprehenſible than in vulgar perſons. 
It was called the Court of Star- Chamber, from the 
eminency of the perſons, which were Judges: Stars 
of the greater magnitudes, as being the higheſt 
Court of ordinary Juſtice ; but Mr. Zilburn's Judges, 
inſtead of putting on the garment of Juſtice, were 
cloathed from head to feet, and their conſcience 
oiled and moiſtned, with cruelty and injuſtice, 
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mixed with the moſt poiſoned malice that ever 
entered into the hearts of .any Judges. 

And though ſome of them be dead, yet Juſtice 
lives though the party be dead ; whatſoever becomes 
of them, their eſtates ought to make ſatisfaction 
according to their own rules, gui non luet in corpore, 
ſatvit in burſa; he that ſuffers not in his body, muſt 
ſuffer in his purſe. 

A principal actor in this bloody tragedy, was the 
Lord-Keeper Coventry, not leſs eminent in cruelty 
than in place, Judge of the higheſt ſear of mercy, 
the Chancery, which abated the edge of the Law, 
when it is too keen ; for the chief Judge of mercy 
to degenerate into a ſavage cruelty, not heard of a- 
mongſt the Barbarians, how heinous is it? Not 
to ſpeak any thing of the decapitated Archbiſhop, 
that monſter of cruelty, and ſubtlety, whoſe eſtate 
we fear is dead with him, and therefore little can be 
expected from it. | 

The Biſhop of London, then Lord. Treaſurer, 
was a principal ſentencer of Mr. Lilburn ; by their 
own Canons, no Biſhop ought to have a hand in 
blood, becauſe they pretend to be mild ſhepherds, 
but cruelty was their genius. 

The Earl of Arundel was of an imbittered ſpirit 
againſt Mr. Lilburn, nothing but corporal punil 
ment would allay the heat of his malice; who being 
Earl-Marſhal, could not be ignorant that Fo 
Lilburn was a Gentleman : for him that by his place 
was to protect allGentlemen from injuries,and ſhould 
ſcorn to be active in the inflicting ſuch corporal ig- 


nominious cruel puniſhments upon a Gentleman, is a 


tranſcendent tranſgreſſion againſt the laws of ſtate 
and honour. It hath been cenſurable in that Court, 
to ſpeak contemptuous words of a Gentleman; and 
how often had he ordered ſatisfaction, for ſaying 
ſuch a one is no Gentleman? And yet the ſame courr 
and perſons not only to ſay a Gentleman is a rogue, 
but ſo to uſe him, as Mr. Lilburn was, is the 
greateſt ſcandal to the publick Juſtice of the King- 
dom, that hath been heard of. 

The Judges aſſiſtants, that are called the Fathers 
of the Law, and are ſaid to carry Law in their 
breaſts, for them to begin and promote ſuch an un- 
juſt and illegal ſentence, for them that are ſer as 
Centinels to watch over and preſerve the peoples li- 
berties, to betray a poor Gentleman into the hands 
of mercileſs men, was an offence of an exceeding 
high nature : for had they declared the illegality of 
thoſe proceedings, and proteſted againſt it, as by 


virtue of their places (in duty) they ought to have 


done, it might have prevented the ſentence, If 
the proceeding had been regular by informations, 
and examinations, or ore tens, as it was not, unleſs 
there had been ſome direct proof or ſpeaking cir- 
cumſtance or very probable preſumption, that Mr. 
Lilburn had been guilty of ſome high crime; it had 


been a grievous thing in them to have aſſiſted in ſo 


cruel puniſhments. But when the pretence was no 
other, but concerning ſome of Dr. Baſtwick's, Mr. 
Burton's, or Mr. Prynne's Books, which they 
knew could not be any breach of the peace, and 
that in the Star- Chamber, where there was no infor- 


mation, as in Mr. Lilburn's caſe, to adminiſter an 


Oath, was all one with the High- Commiſſion, and 
directly contrary to the petition of right, in 
3 Car. and Juſtice Jones had no reaſon for inflict- 
ing the corporal puniſnment. 

But becauſe Mr. Lilburn was a young man, there- 
fore it was fit he ſhould be puniſhed : is not this to 
turn Juſtice into Wormwood ? Such Judges have 
ever been the moſt dangerous peſts to a State and 


King- 
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Kingdom, and in former times for leſs offence, moſt 


ſeverely puniſhed in their perſons and eſtates. The 


Lord Cottington thicſted exccedingly after the blood 
of this poor Gentleman, and the High- Commiſ- 
ſioners had their hands as deep as any of the reſt, in 
regard that by their warrant he was firſt commit- 
ted: the moſt unjuſt and tyrannical that ever was 
heard of, to command a poor Gentleman to be ſent 
to priſon, without conventing him before them, or 
asking him whether he was guilty of any miſde- 
meanor; a meer uſurpation of authority, taking 
the ſword of Juſtice into their own hands, not ca- 
ring to deſtroy a poor Gentleman, ſo as they might 
curry favour with the Prelates their grand Patrons; 
thole High-Commiſſioners making themſelves 
Judges, Goalers, and Executioners, and what not, 
to deſtroy the innocent. 

It is conſiderable what puniſhment the Goalers 
and Executioners of this cruel ſentence have deſer- 
ved: for however if a writ be directed to a Sheriff, 
commanding him to take the body of one who is a 
Peer of the Realm, or a privileged perſon, the 
Officer is excuſed by his warrant ; yet when puniſh- 
ments are clearly againſt the Law of God, Nature, 
and Nations, which prohibit all ſuch cruelties and 
inhumanities; to make them bleed for the blood of 


Mr. Lilburn, would be an honourable piece of 


Juſtice, and a precedent of much ſafety to the ſub- 
jects in after-times, and Officers would not dare to 
be ſo unmercitully cruel; as the Sheriffs ſmarted 


for the Ship-money, though they had proceſs from 


the Exchequer. 

Mr. Lilburn's ſufferings are beyond expreſſion, 
and no honeſt heart but is feelingly ſenſible of eve- 
3 that was given him; in his Impriſonment, 

hipping, Pillory, Gagging, Beatings, Hunger- 
bitings, and the Irons laid upon him, every true- 
hearted Engliſoman, that ſtands for the laws and 
liberties of the ſubject, was ſo uſed, and abuſed; for 
it might have been any ſuch man's caſe, as well 
as his. His eſtate quite exhauſted by their cruel- 
ties, his trade loſt, whereby he gained his liveli- 
hood, being before that time ina hopeful way of a 
Merchant, and well known to be very induſtrious 
in his calling; a man active for the Publick, and 
by his merits hath procured the title of Lieutenant- 
Colonel, in the preſent wars. What damages the 
Parliament will be pleaſed to adjudge and order 
him, he humbly ſubmits to their great Wiſdoms and 
honourable Juſtice: certainly not any of them 
would have ſuffered ſo much for ten thouſand 
pounds. 

It is the Lord's great mercy that he is yet alive, 


having conflicted with, and gone through ſuch a ſea 


of puniſhments and miſeries. True it is, that in 
point of reparations, there is no proportion between 
money and ſuch corporal puniſhments, to a generous 
ſpirit: yet as there was never more indignity and a 
greater diſhonour to the Juſtice of the Kingdom, 
than by this wicked ſentence, and the cruel execu- 
tion thereof; thereby proclaiming it to all the 


world that an Engliſh Gentleman muſt be made a 


ſlave, to ſatisfy the malicious and virulent humours 
of a tyrannical Court of Juſtice : 

So it will be a very great honour and reparation 
to the publick Juſtice of this Land, to give and ad- 
judge Mr. Liibury exemplary and proportionable 
damages,to be levied out of the eſtates of his unjuſt 
and malicious Judges, through whoſe injuſtice he 
not only ſuffered ſuch cruelties for three years, that 
not one of them would have ſuffered the like, nor 


received one of his ſtripes for many thouſands ; but 
loſt his trade and livelihood. - 

The judicial law was blood for blood, an eye for 
an eye, tooth for tooth, Sc. Daniel's accuſers 
were caſt into the den of Lions, with their wives 


and children, though Daniel had no hurt by a mi- 


racle of mercy; by the equity and morality whereof, 
Mr. Lilburn ought to have good and proportion- 
able reparation out of the eſtates of his unjult 
Judges and Tormentors, who ſought for his blood : 
but that God preſerved him by his extraordinary 
love and favour, | 

T hat all drooping ſpirits may chear up and be 
incouraged, that Juſtice will run down like a migh- 
ty ſtream, when it ſhall be executed upon the 
greateſt offenders: as now there is good hopes that 
Mr. Lilburn ſhall by ordinance of Parliament have 
ſpeedily good damages, anſwerable to his great ſuf- 
ferings, ordered and adjudged him, to be raiſed out 
of the eſtates of his unjuſt Judges, that may be paid 
unto him without further expence, who hath been 
at ſuch extraordinary charges about the ſame, that 
ſo his reparation may be not only juſt, but ſeaſon- 
able, by which he ſhall be obliged to venture his 
life, and all that is dear to him as formerly he hath 


done, for his honourable Judges in Parliament aſ- 


ſembled, 


Whereupon the Lords made the following Order. 
Die Veneris, 13 Feb. 1645. 


« Whereas the cauſe of Jobn Lilburn, Gent. came 
ce this day to a hearing at the Bar by his Counſel, 
«« being tranſmitted from the Houſe of Commons, 


concerning a ſentence pronounced againſt him 


« in the Star-Chamber, 13 Feb, Anno 13. Car. 
% Reg. and after an examination of the whole pro- 
e ceedings, and a due conſideration of the ſaid 
« ſentence ; it is this day adjudged, ordered, and 
« determined by the Lords in Parliament aſſem- 
ce bled, that the ſaid ſentence, and all proceed- 


c ings thereupon, ſhall forthwith be for ever to- 


<« tally vacated, obliterated, and taken off the 
« file in all Courts where they are yet remaining, 
eas illegal, and moſt unjuſt, againſt the liberty 
of the ſubject, and law of the land, and Magna 
Charta, and unfit to continue upon record: And 
ce that the ſaid Lilburn ſhall be for ever abſolutely 
ce freed, and totally diſcharged from the ſaid ſen- 
e tence, and all proceedings thereupon, as fully 
% and amply, as though never any ſuch thing had 
« been. And that all eſtreat and proceſs in the Court 
« of Exchequer, for levying of any fine, (if any 
«© ſuch be) ſhall be wholly cancelled and made 
e void, any thing to the contrary in any wiſe not- 
« withſtanding,” | 

Fob. Browne, Cleric. Parliamentor. 


But not aſſigning me any reparations in that De- 


cree (the doing of which the Houſe of Commons 


lett unto them, and the Lords according to former - 


cuſtom looked upon to be their right in law to do,) 
I prayed their aſſigning me particular reparations 
according to Law and Juſtice, out of the eftates of 


my unjuſt Judges, that had done me ſo much 


wrong; upon which new addreis to them, they did 
upon the 5th of March, 1645, order and decree, 
and aſſigned to be paid unto the ſaid Fobn Lilburn, 
the ſum of 2000 J. for his reparations, which for 
many reaſons (as their being aiding in the wars to 
the King, Sc.) they fixed upon the Eſtates rea! and 
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rſonal of Francis Lord Coitington, Sir Francis 
WVindebank, and James Ingram, late Deputy-War- 
den of the Fleet; and afterwards by another decree 
for the preſent levying thereof, out of their lands, 
at eight years purchaſe (as they were before the 
wars,) with the allowance of Intereſt at 87. per 
centum, per annum, in caſe of obſtruction 3 for all 
or any part of it : and to this purchaſe cauſed an 
ordinance to be drawn up, which fully paſſed their 
Houſe the 15, 20, and 27th of April 1646. and 
afterwards tranſmitted it to the Houſe of Com- 
mons, where by reaſon of my bloody adverſary old 
Sir Henry Vane's Intereſts, and of my impriſonment 
by Mancheſter's means in the Tower of London, it 
lay aſleep till the iſt of Auguſt 1648. at which time 

or 8000 of my true friends in London, ſigned and 
cauſed to be delivered a Petition to the Houle of 
Commons for my liberty, and the paſſing, of the 
ſaid Ordinance, Whereupon the Houſe made this 
Order. 1 voy. 50 . 


Die Martis, 1 Auguſti 1648. | 
Sir Jobn Maynard, Sir Peter Wentworth, Lord 
Carre, Col. Boſwel, Col. Ludlow, Mr. Holland, 
Mr. Copley. 


de It is referred to this Committee, or any five 
« of them, to conſider how Colonel Jobn Lil- 
« burn may have ſuch ſatisfaction and allowance 
<« for his ſufferings and loſſes, as was formerly in- 

« tended him by this Houſe.” 
Henry Elſynge, Cler. Parl. Dom. Com. 


Upon which Order, I got the Committee to meet, 
and preferred a petition to them. Upon which pe- 
tition, the Parliament having diſpoſed of all that 
part of the Lord Cortingtor's eſtate that I ſhould 
have had, unto the Lord Say, and alſo compounded 
with Sir Francis Windebank's heir; the ſaid Com- 
mittee were pleaſed to fix it entirely upon the 
Lord-Keeper's eſtate, as the principal guilty man : 
of which, when the young Lord Coventry, his fon 
and heir, heard thereof in France, he came poſting 
to England as in amaze, fearing what ſuch a prece- 
dent might bring upon him, if his Father's eſtate 
[then dead] ſhould be compelPd to make me ſatis- 
faction; he being ſo capital in Injuſtice, that if 
that courſe ſhould be taken, his eſtate left him by 
his Father [if it were trebled] would not fatisfy for 
his Father's palpable Injuſtice committed in his life- 
time. And Mancheſter being in the ſaid bryers with 
his Father, being as unjuſt as the other, and having 
a Brother (viz. George Montague) and other conſide- 
rable Intereſts in the Houſe of Commons, ſo plied 
their friends there, that they put a ſtop to the ſe- 
cond reading of the aforeſaid Ordinance. Which 
I firſt fully underſtood by the Speaker's means, then 
my great pretended friend, who one day began to 
reaſon with a Member of the Houſe [and my ſpe- 
cial Friend] about the unreaſonableneſs to fix my 
reparations upon the eſtate of the deceaſed Lord 
Coventry; nay, or to give me any reparations at 
all out of the eſtates of” thoſe Bae . that did me 
wrong, for fear the precedent in time might reach 
to themſelves: ** For Sir, ſaid the Speaker, [as 
the Member told me] if my ſon and heir ſhould 
ce be liable in law, to make ſatisfaction to all thoſe 
men [out of that eſtate I ſhould leave him] that 
< I have in the eye of the Jaw wranged, [by ſign- 
„ing warrants, orders and decrees by the command 
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«© of my ſuperiors] he would ſoon be a beggar, al- 
„though I ſhould leave him 5 or 6000 J. per 
« annum; and therefore deſired the ſaid Member's 
&* concurrence with him. And for the clamorous 
* importunity [as they called if} of me and my 
“friends, to give me reparations z but yet to do 
it in ſuch a way, that the precedent might not 


4 in future make themſelves ſmart for their In- 


«« juſtice to particular men.“ Of which, when the 
ſaid Member told me, he ſaid they were reſolved to 
make the Commonwealth my Pay-maſter out of che 
publick Treaſury, and colour over the juſtneſs of it 
with this pretence, . That Cattington's eſtate, &c, 
formerly aſſigned me, they had ſince diſpoſed of 
„ for the Commonwealth's uſe, to the Lord Say 3 
e and therefore now it would be no Injuſtice to the 
«© Commonwealth, [although in the Srar- Chamber 
<< it never wronged me] to pay me my reparation.” 


And ſo finding I was hike to be baffled, I delivered 
the under-written to every individual Member of 


the honourable Houſe of Commons. 


The Humble Remembrance of Lieut. Col. 
John Lilburn, Septemb. 4. 1648. 


Honoured Sir, 


Ouchſafe to take notice and ſcriouſly to conſi- 
der, That the firſt week this preſent Parlia- 
ment ſat, which is now almoſt full eight years ago, I 
preſented an humble petition, to. the Flouſe of om- 
mons, for juſtice and right againſt the cruel Judges 
of the Higb-Commiſſion Court, and the Star-Cham- 
ber; and I had the honour the ſame day it was pre- 
ſented] to be one of the firſt priſoners in England 
that was ſet at liberty by this Banter and alſo 
received a ſpeedy, full, fair, and candid proceed- 
ing, in the hearing and examining my tyrannical 
ſufferings : but by reaſon of multiplicity of publick 
buſineſs, and other great obſtructions, I have not 
as yet been able to attain to the full end of my legal 
and juſt expectation and right, viz. reparations for 
my long, ſad and tormenting ſufferings by the fore- 
ſaid unjuſt and unrighteous Judges. 
Be pleaſed alſo favourably to take notice, That 
upon the firſt of Auguſt laſt, there was an humble 
Petition preſented td the honourable Houſe of 
Commons, ſubſcribed by many thouſands of honeſt 
Citizens, Fc. humbly to deſire you to put me in 
full poſſeſſion of all your by-paſt juſt votes about my 
forelaid ſufferings: upon reading and debating of 
which petition, as in anſwer to that particular of ir, 
your Houſe were pleaſed to make this enſuing 


Order. 
Die Martis, 1 Auguſti 1648. 
Lord Carre, Sir Fohn Maynard, Sir Peter Went- 
worth, Col. Bofwel, Col. Ludlow, Mr. Copley, 
Mr. Holland. | 


« Tt is referred to this Committee, or any five 
« of them, to conſider how Col. Joby Lilburn, 


& may have ſuch ſatisfaction and allowance for his 


ee ſufferings and loſſes, as was formerly intended 
« him by this Houſe.” | 
Henry Elſinge, Cler. Dom. Com. 


Unto which ſaid Committee at their firſt fitting, 
I preſented a Petition; the copy of which thus fol- 


loweth. 
To 
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280 19. The Trial of J. Lilburn and J. Wharton, 14 Car. I. 


To the Honourable the Committee of the 
Houſe of Commons, appointed to conſider 
of Lieut. Col. Lilburn's buſineſs, in refe- 
rence to the Star- Cham ber; | 


The Humble Petition of Lieut. Col. John 
| Lilburn ; 


Sheweth, | 
HAT beſides your Petitioner's ſufferings by 
reaſon of his baniſhment into the Low-Conn- 
tries, he was firſt committed by Dr. Lamb, Gwyn, 
Aylet, 1637. and afterwards had three years impri- 
ſonment in the common Goal of the Heet, . being 


whipp'd from Fleet-bridge to Weſtminſter, and en- 


during the cruel, torment of above five hundred 
ſtripes with knotted cords. Afterwards being ſet in 
the Pillory for the ſpace of two hours, and by 
Fames Ingram Deputy-Warden of the Fleet gag- 
ged, tearing his jaws almoſt in pieces, without or- 
der; which ſentence was given by Lord-Keeper 
Coventry, Earl of Mancheſter, Lord Privy-Seal, 
Lord Newburgh, Sir Henry Vane, ſen. Lord Chiet- 
Jaſtice Brampſion, and Judge Jones. And after 
the barbarous execution of this ſentence, being 
April 18. 1638. the ſaid Lord Coventry, Arch- 


biſhop of Canterbury, Biſhop of Loudon, Earl of 


Mancheſter, Earl of Arundel, Earl of Salisbury, 
Lord Cottington, Lord Newburgh, Secretary Cook, 
and Windebank, paſſed another ſentence, in effect 
for the ſtarving of your Petitioner, and for the tor- 
menting of him with irons upon hands and legs 
both night and day; and by keeping him cloſe 
in the common Goal of the Fleet, from the ſpeech 
of any of his friends: all which was executed with 
the greateſt cruelty that could be, for the ſpace of 
almoſt three years together, to the apparent hazard 
of his life, both by ſtarving him [which was with 
all art and induſtry ſeveral ways attempted ;] and 
alſo by ſeveral aſſaults made upon him by the ſaid 
Warden's men [inſtigated thereunto by the ſaid 
Deputy-Warden, to the maiming and wounding 
him, whereby to this day he is totally deprived of 
the uſe of two of his fingers:] all which, with 
much more, too tedious to be here inſerted, was 
fully proved by ſufficient witneſſes, before a Com- 
mittee of your Houſe, whereof Mr. Francis Rouſe 
had the chair; upon whoſe report made May 4. 
1641, your Houſe voted, <* That the ſentence in the 
« Star-Chamber given againſt the ſaid John Lilburn, 
« and all the proceedings thereupon was illegal, 
« and againſt the liberty of the ſubje&, and alſo 
% bloody, wicked, cruel, barbarous, and tyranni- 
cal; and that he ought to have good reparations 
<« therefore.” Which Votes (by reaſon of multi- 
plicity of buſineſs in your Houſe) coſt your Peti- 
tioner ſome years of importunate and chargeable at- 


tendance to get them tranſmitted to the Lords; 


which was obtained in February 1645. the 13th day 
of which month, your Petitioner's whole cauſe was 


effectually opened at the Lords Bar, by his learned 


Counſel Mr. John Bradſhaw,and Mr. Jobn Cook; and 


there every particular again proved upon Oath, by 
teſtimony of people of very good quality. Where- 
upon they concurred in all things with the Houſe of 


Commons, ſaving in the matter of reparation ; but 


upon the delivery of a true narrative, (which your 
Petitioner with his own hands in the ſame month 
delivered unto every individual Lord) they made a 
further decree, that your Petitioner ſhonld have 


2000 J. reparations out of the eſtates of the ſaid 
Lord Cottington, Sir Francis Windebank, and James 
Ingram, for the reaſons alledged in an ordinance 
which they paſſed in April 1646, and tranſmitted 
to your Houſe ; where it hath lain dormant ever 
ſince, and is now referred to the conſideration of 
this honourable Committee. 

Now, foraſmuch as by the judicial laws of God 
(which are the pure laws of right reaſon) he that 
wilfully hurteth his neighbour, is bound to the per- 
formance of theſe five things: Firſt, If it be a 


„ blemiſh or wound, like for like, or to redeem it 


with money, thereby to ſatisfy him for his 
«© wound; Secondly, For his pain and tor- 
* ment. Thirdly, For the healing. PFourthly, For 
his loſs of time in his calling. Hſtbiy, For the 
* ſhame and diſgrace :*”” All which are to be con- 
ſidered according to the quality of the perſon dam- 
nifled : which reparations are to be paid out of the 
beſt of the goods of him that damnified him, and 
that without delay. 

And as the law of God, ſo the laws of this Na- 
tion do abhor, and have ſeverely puniſhed (above 
all perſons) Judges many times with the loſs of 
their lives and eſtates, who under colour of law, 
have violated their Oaths, and deſtroyed the lives, 
liberties and properties of the people, whom by 
law they ſhould have preſerved : as may be inſtan- 
ced by the forty-four Judges and Juſtices hanged in 
one year by King Alfred; divers of them for leſs 
crimes than hath been done in the caſe of your Peti- 
tioner; as may be read in the Law-book, called 
The Mirrour of Fuſtice, pag. 239, 240, 241, Sc. 
tranſlated and re- printed this very Parliament: and 
by Juſtice Thorp in Edw. III's time, who was con- 
demned to death for the violation of his Oath, for 
taking ſmall ſums of money in cauſes depending be- 
fore him; as appears in the third part of Coke's 
Inſtitutes, fol. 155, 156. 

And by the Lord Chief. Juſtice Tre/ilian, &c. 
who in full Parliament in Rich. II's time was attach- 
ed as a Traitor in the forenoon, and had his throat 
cut at Tybury in the afternoon, becauſe be had given 
iz under his band, that the King might create unto 
himelf at his pleaſure, another rule to walk by, than 
the law of the land preſcribes him; as appears by 
the Parliament-Records in the Tower, by many of 
your own Declarations, and alfo by the Chronicles 
of England. ya, „ 

Now foraſmuch as your Petitioner's ſufferings 


have been unparallelled, and his prejudice ſuſtained 


thereby altogether unrepairable ; having loſt his 
limbs, &c. And foraſmuch as by the law of God, 
Nature and Nations, reparations for hurts and da- 
mages received, ought to be ſatisfied as far as may 
be in all perſons, though done by accident, andnot 
intentionally, and though through ignorance : much 
more when the perſons offending did it knowingly, 
and on purpoſe, in the face, nay, in ſpight of the 
fundamental laws of the land, which they were ſworni 
to preſerve: and for that the reparations in the ſaid 
ordinance aſſigned do ſcarce amount to what your 
Petitioner ſpent in his three years ſad captivity, and 
his now almoſt eight ycars chargeable attendance, 
in ſuing for it, beſides the loſs of a rich and profita- 
ble trade for eleven years together, and his wounds, 
torments, ſmart and diſgrace, ſuſtained by his faid 
tvrannical ſentences : 

He therefore humbly prayeth the favour and juſ- 
tice of this honourable Committee for ſome conſide- 
rable augmentation of his ſaid reparations; and the 

rather, 


ICE 
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rather becauſe his fellow-ſufferer Dr. Ba#wick had 
acoo!. reparations allotted him, whoſe ſu fferings 
(he ſubmiſſi vely conceiveth) was nothing nigh ſo 
great, in torment, pain and ſhame, as your Peri- 
tionei's, And foraſmuch as the now Lord Coven- 
;ry, fon and heir to the foreſaid Lord Coventry, 
hath walked in his Fathei*, ſteps, in enmity to the 
Jaws, liberties, and freedom of the Nation; by 
being in arms at the beginning of the Wars againſt 
the Parliament, and made his peace with the Earl 
ol Eſſex ſora ſmall matter, and hath ſince deſerted 
the Kingdom, living in France private ly, receiving 
the profits of a vaſt eſtate which his Father left 
him: And foraſmuth as his ſaid Father (the late 
Lord Coventry) was the activeſt man in infringing 
che laws and liberties of the Nation; although a 
Lawyer and Judge, fitting on the ſupream ſcat of 
Juſtice; and a perſon (as is groundedly conceived) 
who got a great eſtate by corruption, and particu- 
hrly a man that principally paſſed as chief Judge 
of the Court, both the aforeſaid ſentences ag inſt 
your Petitioner: and in regard the eſtates of tne 
faid Lord Cot/inzton, and Sir Francis Windebank, 
by ſubſequent orders of both Houſes upon urgent 
occaſions, are much; intangled and altered from the 
condition they were in, in 1646, when the Lords 
ordered your Petitioner 2000 Marks out of them; 
and for that the eſtate of James Ingram cannot be 
found, nor at preſent come by: Your Petitioner 
therefore moſt humbly prayeth, that the greateſt 
part, if not all your Petitioner's reparations may be 
fixed upon the ſaid now Lord Coventry's eſtate, to be 
immediately paid your Petitioner ; or elle that his 
rents, and the profit of his woods and goods, may 
be ſeized in the reſpective Counties where they lie, 
for the ſatisfying thereof; that your Petitioner may 
no longer run the hazard of ruin to him and his, 
by tedious delays, having already contracted the 
debts of many hundred pounds, occaſioned by the 
chargeable proſecution hercof. And that if you 
hall think fit to conjoin any other with him, 
that it may be principally the Judges of the Law; 
who ought to have been pilots and guides unto the 
reſt of the Judges of that Court, who were Lords, 
and perſons not knowing the Law. 
And your Petitioner ſhall ever pray, &c. 
| JohN LILBURN. 


After the reading of which, they entred into a 
ſerious debate of the whole buſineſs, and thereupon 
paſſed ſeveral Votes to be heads of an Ordinance, 
to be drawn up and reported to the Houſe, by the 
Right Honourable the Lord Carr Chairman to the 
faid Committee; who accordingly reported the Pro- 
ceedings and Votes of the ſaid Committee to your 
Houfe, who approved of the ſaid Votes, and orde- 
red an ordinance to be preſented to the Houſe con- 
fonant thereunto, which was accordingly done by 
the Lord Carr; which ordinance hath been once 
read in your Houſe: The Copy of which thus 


follows: 


An Ordinance ef the Lords ard Commons aſſembled in 
Parliament, for the raiſing of three thouſand pounds, 
ent of the real Eſtate of the late Thomas Lord 
Coventry, late Lord-Reeter of the Great Seal of 


% 


England, fer and towards the refaration and da* 
mages of John Lilburn, Gent. which he ſuſtained 
by virtue and colour of 199 Sentences given and made 
againſi bim, in the late Court of Star- Chamber, the 
one the 13th if Febr. 1637. the other the 18th f 
April, 1638. 


Hereas the cauſe of John Lilburn Gent, con- 


cerning two ſentences pronounced againſt 
him in the late Court of Star-Chamber, 13th of 
February, 13 Car. Regis, and 18th of April, 14 
Car. Regis, were voted the 4th of May 1641, by 
the Houſe of Commons to be illegal, and againſt the 
liberty of the ſubject, and alſo bloody, wicked, cruel, 
barbarous, and tyrannical, which were tranſmitted 
from the ſaid Houſe of Commons unto the Houſe of 
Lords; who thereupon, by an order or decree by 
them made, 13th of February 1645, adjudged and de- 
clared the ſaid proceedings of the ſaid Star-Chamber, 
againſt the ſaid Fobn Li burn, to be illegal and moſt 
unjuſt; and againſt the liberty of the ſubject, and 
Magna Charia, and unfit to continue upon record, 
&c. And by another order or decree, made by 
them the ſaid Lords, the 5th of March 1645, they 
aſſigned to be paid unto the ſaid John Lilburn, the 
ſum of two thouſand pounds for his reparations ; 
and the ſaid Houle of Peers then fixed that ſum upon 
the eſtates real and perſonal of Francis Lord Cot- 


tington, Sir Francis Windebant, and James Ingram, 


* late Deputy-Warden of the Fle:t : and afterwards 
for the preſent levying thereof, with allowance of 
Intereſt, in caſe of obſtructions, while the ſame 
ſhould be in levying, and of ſuch part as ſhould nor 
be forthwith levied ; the ſaid Houſe of Peers did 
cauſe an ordinance to be drawn up, and paſſed the 
ſame in their Houſe, the 27th of Avril 1646, and 
afterwards tranſmitted the ſame to the Houſe of 
Commons for their concurrence ; with whom it yer 
dependeth. And foraſmuch as ſince that tranſmiſ- 
ſion, all, or the greateſt, of the eſtates of the ſaid 
Lord Cottington, and Sir Francis Windebank, is ſince 
by both Houſes diſpoſed of to other uſes ; and the 
— of the ſaid James Ingram is ſo ſmall and 
weak, and fo entangled with former incumbrances, 
that it can afford little or no part unto the ſaid Jobn 
Lilburn, of the ſaid reparations : And for that the 
ſaid late Lord Coventry, was the principal Judge, 
and chief Actor, in giving of both the ſaid illegal 
ſentences in the ſaid Court of Star- Chamber; and for 
the barbarous inflicting of puniſhments thereupon : 
Therefore, and for ſatisfaction of the faid 2000 J. 
and for the increaſe of reparation unto the ſaid Jobn 
Lilburn for his extraordinary wrongs, ſufferings and 
lofles thereby ſuſtaincd, and the long time hirherto 
elapſed without any ſatisfaction; the Lords and 
Commons aſſembled in Parliament do ordain, and 
be it hereby ordained by the faid Lords and Com- 
mons and by authority of the ſame ; Thar the ſaid 
John Lilburn ſhall receive the ſum of 30007, out of 
all, or any the Manors, Meſſuages, Lands, Tene- 
ments and Hereditaments, whereof he, the ſaid late 


Thomas Lord Coventry, or any other perſon, or per- 


ſons to or for his uſe, or in truſt for him, was or 
were ſeized in fee- ſimple, or fee-tail, or otherwiſe, 
at the time of the ſaid ſentences or decrees, or of ei- 
ther of them, in the ſaid late Court of Star-Cham- 

| S . | ber, 


But the Lord Roberts, the Lord Wharton, &c. told me ſeveral times, if their eſtates had not been under ſ-queNration'by Ordi- 
* nance of Parliament, they would never have gone about to fix my reparations by Ordinance, (which they muſt needs then do, 
do take off the Sequeſtration) bur have iſſued out a decree and extent under the Great Seal,” immediately to have put me in pre- 
* ſent poſſeſſion of my 20001. which they ſaid was their right by Law to do. Pee n 
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her, or ſince within the Kingdom of England, or 
Dominion of ///2lzs, any order or ordinance hereto- 
fore made by either or both Houtes of Parliament, 
for the employment of the eſtate of the ſaid late 
Thomas Lord Coventry to the contrary hereof, in 
any wiſe notwithſtanding. And for the more ſpeedy 
levying of the ſaid ſum of three thouſand pounds, 
it is farther ordered and ordained, that the ſeveral 
and refpective Sheriffs, of the ſeveral and reſpective 
Counties, within Exgland and Wales, wherein any 
of the ſaid Lands, Tenements,. or Hereditaments 
do lic, ſhall forthwith upon ſight, and by virtue of 
this ordinance, cauſe an inquiſition to be made, and 
taken by the Oaths of twelve or more lawful men, 
where the ſame lands do lie, and what the ſame are 
and docontain, and of the clear yearly value there- 
of, over and above all charges and repriſes: and af- 
ter ſuch inquiſition ſo made and taken, the ſcveral 
and reſpective Sheriffs ſhall deliver unto the ſaid 


Jobn Lilburn true copies in Parchment of the fame 


inquiſitions by them taken, and ſhall then allo de- 
liver unto the ſaid Jobn Liiburn the ſaid Lands, 
Tenements and Hereditaments, which ſhall be fo 
compriſed or mentioned in the ſaid inquiſitions, to 
have and to hold, to him the ſaid 7obn Lilburn, 
and his aſſigns, without impeachment of waſte; 
and until he ſhall have received out of the iſſues and 
profits thereof (to be eſtimated according to the 


| yearly values contained in the ſaid inquiſitions) the 


ſaid ſum of three thouſand pounds; together with all 
rea ſonable charges and expences to be iuſtained from 
henceforth for obtaining the ſaid ſum of three thou- 
fand pounds. And all and every the faid ſeveral and 


' reſpective Sheriffs, and all other perſon and perſons 


whatſoever, that ſhall any ways act or aſſiſt in obedi- 


ence to this ordinance, according to the true intent 


and meaning thereof, ſhall be therefore defended 


and kept harmleſs, by the authority of both Houſes 


of Parliament. | 
Be pleaſed to take further notice, that after the 


fore ſaid ordinance was once read, it came to a de- 


bate in your Houſe for to be read the ſecond time, 
which was carried in the negative by a majority of 
voices; and I cannot but apprehend that there were 
divers in the Houſe unſatisfied in the ordinance it- 


ſelk, in regard the Houſe was divided upon the De- 
bare and Vote, which I cannot but apprehend muſt 


flow from one of theſe two conſiderations; 
Firſt, Either becauſe that the whole reparations 


is fixed, upon the Lord Caventry's eſtate ſingly, 


who. had, many co-partners in the ſentences, and 
who alſo it may be ſuppoſed hath expiated his crime 
by his death. Or elſe, ſecondly, becauſe in ſome 
mens thoughts, ſome. of my late actions are, or 
have been ſo evil in themſelves, ; that they may ſeem 
to them to over-ballance the merits of all my an- 
rr, ˙ cc... 
However, on my preſenting my reaſons to the 
Houle for reading it, my Ordinance was called for 
to be read the 7 78 time, which Elhnge the Clerk 
Pes had laid ready upon the table before 
jim „ but what betwixt his knavery, old Henry 
Vaqne's, the Speaker's, and young Montague's, my 
Ordinance was ton, and could never after be 
found: ſ>.that I was, ſent to out of the Houſe to get 


another fair copy writ over preſently, which being 


long in doing, my friends went away, not expect- 


ing it would any more be meddled with that day, ; 


ſo that when moſt of them were gone, my adverſa- 
ries took the advantage to call for it, and in a thin 
Houſe read it the ſecond time, and upon debate 


4 


threw it out of doors; and at preſent to ſtop my 
mouth, voted me 300 /. ready-money (as they pre- 
tended) out of Sir Charles K-miſy's Compoſition, to 
enable me for preſent ſubſiſtence, and to follow 
my buſtneſs, and allo made this further order. 


Die Marlis, Septemb. 5. 1648. 

Rdered by the Commons aſſembled in Parlia- 
ment, that the ſum of three thouiand pounds 

be allowed and paid unto Lieutenant Colonel Jobn 
Lilburn, for reparation of his damages ſuſta ĩned by 
colour of the ſentences given againſt him in the late 
Court of $tar-Chamber, where Lord Carr had the 
Chair, with the addition of Sir /obn Danvers, and 
Colonel Rigby, to conſider of, and preſent to this 
Houle an Ordinance for fertling of lands to him 
and his heirs, to the value of 3000 J. at twelve 
years purchaſc, out of the eſtates of new Delinquents 

in the Inſurrections, not yet ſequeſtred. 

H. Elſynge, Cler. Parl. Com. Dom. 


Of which when I fully underſtood, I was trou- 
bled, but knew not how to help mylelf ; and having 
already met with ſo many difficulties, and received 
ſo many baffles, as I had done, I thought it was 
better (being almoſt wearied out with ſtruggling) 
to take half à loaf, than to go away without any 
bread at all. So after many Petitions and Letters to 
the Scqueſtrators, c. the Committee cauſcd an 
Ordinance to be drawn up. 

But when my Ordinance came to the Lords, they 
diſabled me to cut down any more timber-trees, 
than what were already fell'd, which I judged fitter 
for me to content myſelf with, than to ſtruggle any 
longer to get it pals, as the Houſe of Commons 
had ſent it up. So the Lords in two or three days diſ- 
patched it, and ſent it down to the Houſe of Com- 
mons for their concurrence, according, to. thoſe 
abridgements they had made in it; ani taking my 
opportunity to ſpeak to thoſ in the Houſe o Com- 
mons I had intereſt in, I intreated them to diſpute 
it no more, bur pals it as the Lords had gelded it 
and accordingly they did, the copy of which thus 
tolloweth : / 200 | 


Die Jovis, 21 Decemb. 1648. 

An Ordinance of the Lords and Commins aſſembled in 
Parliament, for raiſing of three thouſand pounds, 
out of the ſequeſtred eſtates and compoſitions of Sir 
Henry Gibb, Anight; and Sir Henry Belling- 
ham, Knight and Baronet ; and Thomas Bowes, 
Eſquire 3 Hing and being within the County f 
Durham; 70 be paid, unto Lieut. Col. John Lit 
burn, by the Committee of Sequeſtrations of the 
ſaid County, for and towards the rejaraticn and 
damages of the ſaid John Lilburn, which he fuf- 
tained by virtue and colour of 1%9 1njiuſ! Sentences, 
or Decrees ; given and made againſi him in the late 
Court of Star-Chamber, tbe ore the 13!h of Fe- 
bruary, 1637 ; the other the 181h of April, 1638. 


7 Hereas the cauſe of Lieut, Col. John Lil- 
burn, concerning two ſentences pronoun- 
ced againſt him in the late Court of Star-Chamber, 


the 13th of February, decimo tertio Caroli Regis, and 


the 18th of April, decimo quarto Caroli Regis, (which 
were voted the 4th of May, 1641. by the Houſe of 
Commons to be illegal, and againſt the liberty of 
the ſubject, and alſo bloody, wicked, cruel, bar- 
barous and tyrannical) were tranſmitted from the 
ſaid Houſe of Commons unto the Houſe of Lords; 
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fedition 
his Majeſty's loyal Subjects; in form and manner 


in which the Houſe of Peers concurred in judg- 
ment; and the 13th of F:bruary 1645, declared the 
ſid proceedings of the ſaid Srar-Chamber, againſt 
the faid Fobn Lilburn, to be illegal, moſt unjuſt, and 
acainlt the liberty of the ſubject, and Jaw of the 
land, and Magna Charta, and unfit to continue 
upon re ord, Sc. The ſaid Lords and Commons 
taking into their ſerious con ſi deration, the extraor- 
dinary ſufferings and barbarous tyranny, that by 
colour of the ſaid unjuſt decrees, were inflicted up- 
on the ſaid Lieut. Col. John Lilburn; and the long 
time hitherto elapſed without any ſatisfaction, do 
conceive it moſt juſt, equitable and reaſonable, to 
repair him in ſome conſiderable manner; and there- 
fore in purſuance of two orders of the Houſe of 
Commons, one of the 22d of Augyſt 1648, and 
the other of the 5th of S-prember 1648, hive or- 
dained; and be it hereby ordained by the Lords 
and Commons aſſembled in Parliament, and by the 
authority of the ſame ; That the ſaid Fohn Li burn 
thall have, and receive the ſum of 3000 l. to be 

aid unto him or his :fſizns, by the Committee 
of Sequeſtrations for the County of Durham ; out 
of the firſt profits of the ſequeſtred eſtates, both 
lands and goods of Sir Henry Gibb, Knight; Sir 
Fleury Bellingbam, Knight and Baronet; and Thomas 
Bowes Eſquire; lying and being in the County of 
Durham, having all been active in the late Northern 
Inſurrections, and aiding and aſſiſting to the moſt 
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wicked invaſion of Dake Hamilton. And the aid 
Committee are hereby authoriſed to fell all ſuch 
woods (except timber-trees now ſtanding) as may 
conveniently be ſpared, and now ſtanding upon tie 
ſaid lands (or already felled) or any of them. 
And if the ſaid Sir Henry Gibb, Sir Henry Belling- 
bam, and Thomas Bowes, or any of them ſhall com- 
pound for their eſtate, ſo muck of the ſaid three 
thouſand pounds as then ſhall remain unſatisfied, 
ſhall be paid unto the ſaid Fobn Lilburn, or his 
aſſignees, out of their, or the firſt of their comps- 
ſitions. And this Ordinance or Copy thereof atteſt- 
ed under the hand or hands of the Clerk, or 
Clerks, of one or both Houſes of Parliament, ſhall 
be a ſufficient Warrant to the ſaid Committee of 
S-queſtrations in the ſaid County of Durham, tg 
pay the ſaid 3000 J. as is before expreficd, unto the 
ſaid Fobn Lilburn or his aſſigns; and likewiſe to 
indemnify and fave harmleſs, all, and every perſon 
or perſons, that ſhall any way a& in the perfor- 
mance of the true intent and meaning of this Ordi- 
nance, "446k 

Job. Brown, Cler, Parliamentor. 
H. Elyſinge, Cler. Parl. Dom, Cum. 


However Lieut. Col. Lilburn, after great trou- 


ble, and much expence, got but little of the money 
ordered him. 


XX. The Trial of James Lord Uchiltrie, for Calumnies 


and {landerous Speeches againſt James Marquis of 


Hamilton; the Earls of Haddington, Roxburgh, and 
Buccleugb; tending to the ſowing of Sedition, be- 
wixt his Majeſty and the ſaid Noblemen ; at Edin- 
burgh, Nov. 30. 1631. 6 Car. I. N 


[From an Authentick MS. *] 


Curia Fuſticiarie S. D. N. Regis tenta in pretorio burgi de Edinburgh, ultimo die menſis Novembris, 


Anno Dom. Milleſimo, Sexcenteſimo, Trigeſimo primo, per Honorabiles & Diſcretos Viras, Magiſtros 
Alexandrum Colville de Blair, & Jacobum Robertoun Advocatum, Fuſticiarios deputatos nobilis & po- 
'tentis domini Willielmi Comitis de Stratherne & Menteith, Dom. Grahame, Kilbryde, & Kynpont, 
præſidis ſecreti Concilii & Juſticiarii generalis Dum. S. D. N. Regis tolius Regni ſui Scotiæ, ubilibet 


conſtitut. Sectis vocalis & Curia legitime affirmata, 


intray? 


JE AMES Lord Ucbiltrie delaitit of 
the making of Leaſings, Calum- 


James Marquis of Hamilton 3 the 
Earls of Hadington, Roxburgb and 


betw it his Majeſty and the ſaid Noblemen, 


ipecify*d and ſet down in his Dittay. 


['* This Trial ſhould have been inſerted, in point of Time, be 
* that Trial vas printed off, it is placed immediately after it.] 


Von. VII. oo 2 


nies andiſlanderous Speeches againſt 


Purſuer, Sir Thomas Hape of Craigball, Knight 


and Baronet. Advocate to our ſovereign Lord tor 
his Highneſc's entries, 


My Lord Advocate produced an Act of ſecret 
Council, commanding him to purſue James Lord 


;  Uchiltrie, now entred upon -pannel for the Crimes 
WIS Buccleugh ; tending to the ſowing of contained in his Dittay, of the which Act of Council 
the tenor follows. Apud'Halyrudhouſe Viceſimo 2 do 
die menſi, Novembris Anno Dom. Milleſtmo, 'Sexcen- 
teſimo, Jrigeſimo primo. Forſamekill as the King's 


NMajeſt Ys 


fore Lilburn's. But as we did not procure, the. MS. till, part. of 
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Majeſty, by his Letter directed to the Lords of his 
Privy-Council, having ſignified his royal pleaſure 
and direction, that James Lord Uchiltrie, whom 
his Majeſty has ſent home to be kept in cloſe ward, 
mall be try'd and cenſur'd according to the Laws of 
this Kingdom, for ſome Informations given by him, 
reflecting upon ſome Noblemen and Counſellors of 
the ſame, before what Judicatory and Judges, the 
ſaid Lords ſhould think fir and competent for that 
purpoſe : and his Majeſty having, to that end, ſent 
down to the ſaid Lords ſome depoſitions under the 
ſaid Lord Uchiltrie's own hand; and the authen- 
rick copies of others, whereof the principals are re- 
tained by his Majeſty, becauſe they likewiſe con- 
cern other perſons, And the ſaid Lords having read 
and conſidered the ſame depoſitions, and having ta- 
ken into their conſideration, which is the molt pro- 
per judgment for trying and cenſuring of matters of 
this kind; they have all with one voice found, and 
by the tenor of this Act, finds and declares, that the 
Trial and Cenſuring of the ſaid Lord upon the par- 
ticular aforeſaid, is moſt proper and competent to 
be followed out before his Majeſty's Juſtice : and 
therefore ordains Sir Thomas Hope of Craighall, Knt. 
his Majeſty's Advocate, to form and draw up the 
ſaid Lord Ucbiltri's dittay; and to purſue him 
criminally thereupon, betore his Majeſty's Juſtice, 
upon the Jaſt day of Mvember inſtant ; and ordains 
his Maj-ſty's ſaid A dlvocate to give a juſt copy of 
the dittay to the ſaid Lord Uchiltrie, betwixt and 


the 24th of November at night; to the intent he 


may have time to be adviſed therewith, and to con- 
ſult his Advocates, anent his lawful defences, com- 
petent to him againſt the ſame. Anent the doing 
wh-:r-of, the extract of this Act, ſhall be unto his 
Majeſty's faid Advocate a Warrant, extractum de 
Libris actorum ſecreti Concilis S. D. N. Kegis, per 
me Jacobum Prymrois Clericum ejuſdem ſub meis 
ſigns & ſubſcriptione manual bus, ſic ſubſcribitur James 
Prymrois. After production and reading of the 
which Act of Council, my Lord Advocate alſo 
produced his Majeſty's Letter, directed to the Lords 
of his Majeſty's Privy-Council of this Kingdom, 
dated the 24th of September 1631, together with 
two depoſitions of the Lord Ucbhiltrie's, the one da- 
ted the 2oth of June 1631, the other upon the 24th 
of June 1631. Then three ſeveral depoſitions made 
by Donald Lord Rea, whereof two thereof dated 
upon the 2 1ſt of June 163 1, and the third upon the 


24th of June 163 1. all true copies thereof under 


the hands and ſubſcription of the Committee of the 


Council of England. Of the which depoſitions and 


Letter above - written, directed by his Majeſty to 
the Council, the tenor follows. In the firſt, the 
depoſition made by James Lord Uchiltrie upon the 
20th of June 1631. n 


Copia Vera. The Examination of James Lord Uchil- 
trie, taken the 20th of June 1631. 


E faid Examinant faith, That on or about 


the 6th or 7th of May laſt, at the ſign of the 
Bear near the Bridge-foot, the Lord Rea told this 
Examinant, that ſoldiers and travellers did often 


hear thoſe things, whereof thoſe that ſtaid at home 


had no notice; and ſaid, he did believe there was a 
plot againſt this Land, This Examinant wiſh'd him, 
if he had any good grounds ſo to think, that he 
ſhould not fail to diſcover it. The Lord Rea ſaid, he 


had no certain ground, but if he had ſtay*d but five 


weeks longer in the Low-Countries, he would have 
known the certainty ; and that he would have ha- 


zarded his life but he would have had the certainty. 


The 13th of May, the Lord Rea came to this Exa- 
minant's Chamber, and there putting this Exami- 


nant in mind of the former ſpeech between them; 


he told this Examinant, that he had learned more 
certainty than &er he had before, ſince the time of 
their laſt ſpeech ; whereupon divers paſſages were 
between his Lordſhip and this Examinant about the 
diſcovery of it, and the manner. In the end his 
Lordſhip told this Examinant, that the purpoſe of the 
Marquis of Hamilton's levies (as divers of his Com- 
manders and Followers had inform'd him the ſaid 
Lord Rea) was, that either they ſhould not go out 
of England and Scot/and, or if they did, they ſhould 
return to England or Scoiland; and ſurprize the 
King's houſes in Scotland, viz. the Caſtles of Edin- 
burgh, Striveling and Dunbarton ; and fortify them- 
ſelves in Leith, under pretence of training; and 
ſhould take Berwick, and ſo march forward into 
England. And this Examinant asking what could 
be their intention ſo to do; the Lord Rea ſa d, that 
he was inform'd they meaned to take the King's 
perſon and to immurat him, to ſend the Queen into 
a Cloyſter, and to captivate the young Prince with 
his Father, and to ſtrike off the heads of all the 
principal men about the King, both Exgliſb and 
Scots : and in particular the Lord-Treaſurer of 
Ta the Earl of Monteith, Sir William Alex- 
ander, and Sir Thomas Hope. And this Examinant 
faith, that betore the Lord Rea diſcovered the par- 
ticularities aforeſaid to this Examinant, this Ex2- 
minant uſing perſuaſions to him to reveal it, ask'd 
the Lord Rea what it might be, faying it was ei- 
ther a French or a Spaniſh faction. To wh ch the 
Lord Rea ſaid, it was neither, but told this Exa- 
minant what it was, and ſo revealed the particulirs 
above-mentioned. Whereupon the Lord R a be- 
ing fully reſolved to proceed to a further diſcovery, 
and thinking it fitter to be done by th s Examinant, 
than by himſelf, leſt thoſe wi'om it conc:1n'd 
might ſooner ſuſpect it, deſired this Examinant to 
— his Majeſty or the Lord-Tr.aſurer there- 
with, 

On the morrow, being Saturday the 14th of May 
at night, this Examinant came to have ſpoken with 


the Lord-Treaſurer ; but his Lordſhip being going 


to bed, by his appointment this Examinant came 
the next morning, and told him he had ſomewhat 
to reveal that concern'd his Majeſty and all his 
Kingdoms and Poſterity. The Lord-Treaſurer there- 
upon went inſtantly up to the King, and after, the 
ſame day, told this Examinant, that his Majeſty 
had given him commiſſion to hear this Examinant's 
relation. This Examinant further faith, that the 
Lord. Rea told this Examinant, that he had much 


of this beyond ſea from Robert Meldrum and David 


Ramſay, But ſince his coming into England (as he 
ſaid) he had ſpoken with Sir James Ramſay, Sir 
James Hamilton, Colonel Alexander Hamilton, and 
Capt. Douglas, and had gotten ſomewhat out of eve- 
ry one of them: he alſo ſaid, he had ſpoken with the 
Lord Seaforth, and underſtood ſomewhat from him. 

On Monday the 16th of May, this Examinant 
attended the Lord-Treaſurer at Hbiteball; and en- 
tring into a relation, in the very beginning diſco- 
ver' d that the matter which he was to relate concern- 


ed the Lord Marquis Hamilton and his actions: which 
ſo ſoon as he had named, the Lord - Treaſurer com- 
manded him to ſay no more, until he had acquain- 


ted the King again; but wiſh'd this Examinant 
that he and the Lord Rea ſhould go preſently to 
Greenwich, where the Lord-Treaſurer would meet 
them. But the King being come towards rw 
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hall, this Examinant and the Lord Rea came back 
again, and were then appointed by the Lord-Trea- 
ſurer to attend his Majeſty, on Thurſday at ten 
o'clock, which they did. The Examinant further 
ſaith, that on Monday the 16th of May, this Exa- 
Names, to repreſent to his Majeſty the ſtrength of 
theLord Hamilton's party and adherents in Scotland. 
At this Examinant's coming to his Majeſty, this Exa- 
minant told the King that the buſineſs was a Treaſon 
intended againſt his Majeſty, and the party was the 
Marquis of Hamilton, as this Examinant was inform'd; 
and that it was the filthieſt Treaſon that ever was in- 
tended, and was ſorry that any Sc: ii iſo man ſhould have 
a hand in it, for it was a ſname to the whole Nation. 
And then the Lord Rea himſelf coming in, made 
relation to his Majeſty, Who remitted him to the 
Lord-Treaſurer; whereupon this Examinant com- 
ing to the Lord-Treaſurer, and telling him the 
King had remitted the Lord Rea unto him; the 
Lord. Treaſurer wiſh'd that the Lord Nea would 
put his relation in writing. Whereupon the Lord 
Rea and this Examinant went together, and ſat up 
all night; and the Lord Rea firſt putting it into 
writing, this Examinant wrote it out of the Lord 
Rega's papers, who on the morrow brought the 
ſame to the Lord-Treaſurer: but this Examinant 
was not then preſent, but the next time that he 
came to the Lord-Treaſurer's, being asked by him 
whoſe the hand-writing was, this Examinant faid it 
was his own hand; and the Lord- Treaſurer telling 
him that the Lord Kea had'not ſubſcribed it, this 
Examinant ſaid, he would without doubt ſubſcribe 
it. And about two days after he brought the Lord 
Nea to the Lord-Treaſurer, who read over the 
. whole writing, and ſubſcribed his name to it, ſaying 
he would feal it with his blood. 
This Examinant further confeſſeth, that he told 
the Lord-Treaſurer that the Lord Rea told him he 
had yet more, and would ſay ſo much, that the 
Marquis ſhould not have the face to deny it; which 
the Lord Rea then preſent affirm'd: inſomuch as 
the Lord-Treaſurer ſaid, then is the buſineſs at an 
end, there needs no writing. 8 
This Examinant further faith, that on the Sunday 
morning when the Marquis of Hamilton came out 
of Scotland, the Lord Rea told this Examinant that 
he had ſpoken with the Lord Seaforib, who aſſured 
him their purpoſe was to take the King, the Queen, 
and the Prince ; and this Examinant aſking how 
they ſhould effect it, the Lord Rea replied, the 
Lord Seaforth had told him, they were great with 
the Earl of Dorſet, who had the cuſtody of the 
Prince. And this Examinant further faith, that the 
Lord Rea told him, that he was aſſur'd by my Lord 
of Roxburgb, that the Marquis and his company 
would haſten their purpoſe; and the Lord Rea 
ſaid, that ſurely the Hamiltons had taken ſome vent 
of the buſineſs, and that Sir James Ramſay had 
told him, he had 1500 men in readineſs upon an 
hour's warning, but they ſhould not come about 
London till their buſineſs was ready withal 3 which 
this Examinant the ſame morning acquaint ed the 
Lord-Treaſurer, to the intent that his Majeſty 
might know thereof. 

And further ſaith, that ſhortly after the Lord Rea 
told him, he had ſpoken with the Lord Seaforth, 
_ who told him that the matter, which he had formerly 
told him, concerning the Earl of Dorſet, was but a 
diſguiſed thing. 


at deliver'd to the Lord- Treaſurer a liſt of 


This Examinant further faith, that on that S- 
day morning he wiſhed the Lord-Treaſurer to ad- 
viſe the King, that he ſhould go to London foi 
more ſafety; and underſtanding the King had ſent 
for the Lord Rea, this Examinant wiſh'd the Lord 
Rea were not ſent for, becauſe the Lord Rea was 
gone to the Lord Sezaforth's to learn more: and 
further ſaith, that the ſame time being in the end of 
the King's dinner, this Examinant told the King in 
theſe words, Sir, now we know the buſineſs, but tuoto 
not the time; and therefore, Sir, either do or die. 


Copia Vera, My Lord Rea's firſt Examination, 21 
of June 1631 5. | 
N the Examination of Donald Lord Rea, taken 
the 21ſt of June 1631, the ſaid Examinant 
laith, that having heard in Sweden from David 
Ramſay, ſuch things as are contained in the written 
relation which hath been delivered to his Majeſty ; 


and before having heard in Pomerland, thoſe paſ- 


"= from Robert Meldrum, which are in the ſame 
relation, this Examinant having a reſolution to 
come for England about December laſt, was ſtay'd in 
Denmark by reaſon of the Ice, fo as he came not to 
Holland till about March laſt; where he had confe- 
rence with David Ramſay, and heard from him ſuch 
other paſſages as are contained in the ſame relation. 
And after coming into England, becauſe David 
Ramſay had told this Examinant, that he would write 
to the Marquis of Hamilton, how far forth the ſaid 


David Ramſay had treated with this Examinant, this 


Examinant expected that the Marquis would have 


ſpoken thereof unto him; he did therefore forbear to 


ſay any thing thereof: yet about two or three days 
before the Lord Marquiſs went into Scotland, this 
Examinant did ſpeak to the Lord Uchiltrie to this 
purpoſe, That his Lordſhip was better acquainted 
than this Examinant, with the faſhions.and laws of 
this land; and deſired to know what danger it was, 
if any man hearing beyond ſea of things that might 
be dangerous to the King or State, ſhould not 
ſpeak of it. To which the Lord Uchiltrieanſwered, 
no Jeſs than your head and eſtate, And this was all 
that paſſed between them at that time, being the 
firſt time they ſpake thereof; and the place was (as 
he thinketh) at the Lord Uchiltrie's own lodgings. 
He further ſaith, that about eight or ten days af- 
ter, this Examinant coming to the Lord Uchiltrie's 
lodgings to talk of ſome other buſineſs, after ſpeech 
thereof, ſpake to this effect: My Lord, you re- 
member I ask'd you a queſtion a while ſince, what 


the danger might be, not to ſpeak of matters dan- 


2 to the King or State, which he had heard 
yond the ſeas, and I would now again have your 
advice therein: and the Lord Uchiltrie promiſing his 
readineſs to adviſe him, ſo as he might be acquainted 
with the particular; this Examinant told him he 
would acquaint him with the particular, if he would 
ſwear not to diſcover it, but as he ſhould direct. 
Adding, that if he did otherwiſe, this Examinant 
would pay him. The Lord Uchiltrie then ſaid, and 
proteſted, that he would not diſcover any thing but 
as this Examinant ſhould appoint, whereupon this 
Examinant declared the particular to him; who 
hearing it, told this Examinant it was neceſſary to 
be revealed, ard doubted left this Examinant had 
kept it too long already: but then this Examinant 
ſaid, conſidering it concerned one ſo near the King 
as the Marquis of Hamilton, he thought it not fit 


that this Examinant ſhould himſelf break it to the 


King, 


+ See the Trial of Rea and Ramſay by Combat, in Ruſaworth's Collections, Vol. IT, page 113. which method of Trial being 


now diſus'd, is not inſerted in this work. 
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King, leſt the King ſheuld at firſt reject ir, but it 


would be fitter for ſome other to do it, and therefore 


deſired his opinion how to diſcover it. The Lord 


Tebiltrie adviſing a while, ſaid, he thought it belt it 


were diſcovered to fome of the Privy-Councll : 
whereupen this Examinant ſaid, that he would not 
diſcover it to any Scotfman, but thought it beſt to 
reveal it to the Lord-Treaſurer, becauſe he thought 
the Lord-Treatuter was no way in the plot. 
According to which reſolution the Lord Uchi!trie 
(as he after told this Examinant) did according 


as was agreed between him and this Examinant, 


repair to the Lord-Treaſurer the ſame night; but 


failing then to ſpeak with him, he went the next 


morning, before this Examinant ſaw him, and re- 
turning, told this Examinant he had been with the 
Lord-Treafurer, and in general imparted to him, 
that he had a matter to diſcover which nearly con- 
cerned his Majeſty : and ſaid further, it was no Eng- 
1% buſineſs, but it was (to his own ſhame he ſpake 
it) a Scot /þ buſineſs, neither was it any Popiſh Plot: 
and the Lord-Treaſurer then refus'd to hear it, till 
he had warrant from the King. 

After the Lord Uchiltrie and this Examinant 
were appointed to wait on the King at Greemoich ; 
whither this Examinant coming, found the Lord 
Ucbiltrie within with his Majeſty, and then this 
Examinant coming in, made a full relation to his 
Majeſty ; who asking this Examinant wherefore 
he had not himſelf told his Majeſty ſooner of it, 
this Examinant anſwered, that conſidering the 
nearneſs of the Marquis of Hamilton to his Majeſty, 
this Examinant was afraid leſt his Majeſty would 
have been impatient towards this Examinant ; and 
beſought his Majeſty to forgive this Examinant, if 
he had thought he had done amiſs therein. His Ma- 
jeſty thereupon referr'd this Examinant to the 
Lord-Teaſurer, and bid this Examinant put the 
relation in writing. Whereupon that night this 
Examinant and the Lord Uehilirie ſat up all night, 
and this Examinant writing it firſt down, the Lord 
Uchiliriz wrote it ſheet after ſheer, out of this Exa- 
minant's paper. And this Examinant brought the 
ſame written relation to the Lord-Treaſurer, and 
read it unto him, and left it with him. And a day 
or two after, this Examinant and the Lord Uchiltrie 
came again together to the Lord-Treaſurer ; the 
Lord Uchiltrie having told him, that this Exami- 
nant had forgotten to ſign it; and then this Exami- 
nant ſign'd it, ſaying he would make it good with 
his blood, EE og 

At which time, this Examinant remembers the 
Lord Uchiltri: told the Lord-Treaſurer, that this 


Examinant had more to ſay yet, which this Exa- 


minant did then alſo affirm; and the cauſe wherefore 
he did affirm it, was, becauſe this Examinant had 
ſpoken with the Lord Seaforth, and had ſome par- 
ticulars from him, which he did not particularly 
tell to the Lord Cchillrie, but affirm'd to him in 
the general that he cou'd ſay more; but a day 
or two after, this Examinant went again to the 
Lord Seaforth, and ſpake with him, and then he 


told the lame, firſt to the Lord Ucbiltrie. 


He further faith, that the Lord Ucbiltrie, on Fun- 


day morning, told this Examinant, that he had been 
wich the Lord - Treaſurer, and had told him of the paſ- 


ſages with the Lord Seaforth, and of the Marquis's 


5 As os 3 Shats; Is Þ:; . "3 x | 
return, and that he conceived it might be Uan- 
-Berous at that time for his Majeſty. But this Exa- 


minant told him, he had done evi 'therein, for there 


was no ſuch ſuddenneſs to be fear*d : and on the ſame 


Sunday in the afternoon, this Examinant coming to 
his Majeſty, and hearing from him, that he had 
been advertis'd of ſomewhat importing matter 
of preſent danger; this Examinant ſaid, he had 
been with the Lord Sea/orth, but had not the 
certainty of things, but pray*d his Majeſty to give 
him leave to go again to the Lord Seaforth's, and 
then he would learn all. And at the ſame time his 
Majeſty telling what danger had been ſuggeſted to 
him, now upon the Marquis's return ; this Exa- 
minant proteſted he knew nothing againlt the perſon 


of the Marquis; but that he was, for aught this Exa- 


minant knew, as good a ſubject as any the King 
had. | 


Copia Vera, My Lord Rea's ſecond Examination, 
the 21/k of June 1631. 


T HE Examination of Donald Lord Rea,taken 
the 21ſt of June 1631. The ſaid Lord Reg 
having deliberately heard read the Examination of 
James Lord Uchiltrie, taken the 20th of this inſtant 
month, doth acknowledge the ſame to be true in 
all points, ſo far as the ſame concerneth the know- 
ledge, words or acts of this Examinant, ſaving the 
explanations hereafter following. He ſaith, that 
as touching the conference between the Lord Uchil- 
trie and this Examinant the 13th of May laſt, where 
it is therein mentioned that this Examinant told him, 
that ſince the time of their laſt ſpeech, he had 
learned more certainty than ever he had before; this 
Examinant did not ſay, that he had learned more 
certainty ſince their laſt ſpeech, for in truth he 
had not learned any thing within that time. But 
thinks he might ſay, that he had learned more cer- 
tainty ſince he came to England, than he had before; 
and therefore takes it, that the Lord Uchiltrie di 
miſtake in that point. | 
And whereas in the ſame conference it is ſet down, 
that this Examinant ſhould ſay that he was inform'd, 


that they meant to ſtrike off the heads of all the prin- 


cipal men about the King; this Examinant faid, 
that he was inform'd they would ſtrike off the heads 
of the Sr ani/h faction; and that he named the Lord- 
Treaſurer, the twe Biſhops, the Earl-Marſhal, the 
Earl of Carliſie, Sir Francis Coitington, the Lord 
Monteith, Sir William Alexander, and Sir Thomas 
Hope, and likewiſe Sir Kenelm Digby, and ſpake of 
none other, neither in general nor particular; and 
ſaith, that he was ſo inform'd touching the Spaniſh 
faction by Mr. Meldram, and David Ramſay ; and 
touching the Scots by the Earl of Seaforth. And 
faith, that Meldrum and David Ram/ay did name 
the aforeſaid Engliſhmen to be of the Spani/> 


faction. And whereas it is ſaid, that this Examinant 


defired the Lord Uchiltrie to acquaint his Majeſty 
or the Lord-Treaſurer with the matter; this Exa- 
minant did defire him to acquaint” the Lord-Trea- 
ſuter, but did not mention his Majeſty, but that it 


ſhould come by the Lord-Treaſurer to his Ma. 


2 58 

e confeſſed, he ſaid, that ſince his coming into 
England, he had ſpoken with Sir James Ramſay, 
Sir Fames Hamilton, and Capt. Douglas, and got- 


ten fomewhat out of every one of them; but did 


not ſay he had ſpoken with Alexander Hamilton, or 
gotten any thing out of him ſince this Examinant's 
coming into England, 

This Examinant denieth, that he either ſaid him- 


ſelf, or afnrm'd its being ſaid by the Lord Uchil- 


trie, that he could ſay ſo much as the Marquis 


ſhould not have the face to deny it; but ſaid, he 
1 | | could 
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could bring as honeſt a man as this Examinant, 
har would tell to the Marquis's face more than this 
1:y1minant would do: and thus he meant by the 
Lord SeaforiÞb. | | 

He confeſſcth that he faid, Sir James Ramfay told 
nim he had fifteen hundred men in readineſs, but 
would not bring them together, -till the parties in 
Scotland were firſt ready ; and ſaith, Sir James told him 
as much, and that there were good officers, and the 
Earl of Ex, and the Archbiſhop of Canterbury 
were ſureties for ſome of chem; and other than this, 
he ſpake not touching the 1500 men. | 

He ſaith, he was not acquainted with the liſt of 
the Names, delivered by the Lord Uchiltrie to the 
Lord-Treaſurer, nor had any thing to do therein. 


Co ia Vera. The ſecond Examination of James Lord 
Uchiltrie, taken the 24th of June 1631. 


H E ſaid Examinant confeſſeth that the under- 

ſtanding which he had of the buſineſs, con- 
cerning the Marquis of Hamilton, whereof he hath 
been ſo often examined, came to him from the Lord 
Rea. 

He confeſſeth further, that the paper of Names 
which he did deliver to the Lord-Treafurer, was 
made by this Examinant himſelf, and the Lord 
Rea was not privy to the making of it, or to the 
delivery thereof to the Lord-Treaſurer, till after it 
was done. 

c ſaith, that the cauſe wherefore he did in that 
paper mention the Lord Marquis to be prime 
Agent, was, for that the Lord Kea had told him, 
the Lord Marquis's followers had ſaid, the intent 
of the Marquis's levies was to invade Scotland. Be- 
ing told, that the Lord Rea hath been fo far from 
charging the Marquis, that he hath affirm'd before 
his Majeſty, that for ought he knows, tae Mar- 
quis is as good a ſubject as any the King hath ; he 
anſwereth, if in tenderneſs and care of the King's 
ſafety, and upon ground of the Lord Rea's rela- 
tion, for the Lord Marquis's followers, he have 
gone any thing too far, he truſteth his Majeſty will 
impute it to his duty. 5 

Being ask'd, why in the aforeſaid paper, he 


makes the Earl of Melros, the Earl of R:-wburgh, 


and the Earl of Buccleugh to be plotters, faith, that 
the Lord Rea told him, the Lord Seaforth had af- 
firm'd it to him, that the Earls of Melros and Rox- 
burgh were acquainted with the particulars and ſe- 
crets of the buſin:ls. And further ſaith, the Lord 
Nea had told him, he could not gueſs who elſe 
ſhould be in the plot, unleſs it were the Lord 
Buccleugh ; of whom the Lord Rea ſaid, he heard 
him ſpeak terrible and preſumptuous words againſt 
the King, at his own table in Holland, 

He faith; the Lord Rea did affirm to this Exa- 
minant, that he had the aforeſaid report of the Earls 
of Melros and Roxburgh from the Lord Seaforth, 
before he this Examinant made or delivered the 
ſaid paper to the Lord-Treaſurer: the ſaid Exami- 
nant doth avow, that on the 13th of May, the 
Lord Rea had affirm'd to him, that ſince their 
former ſpeech, (which was the 6th or 7th of May) 
he had learned more certainty than ever he had 
before, | 

He confeſſeth, that whereas in his former Exami- 
nat'on, he ſaid, the Lord Rea told him, he was in- 
form'd, that they meant to ſtrike off the heads of 
all the principal men about the King; he was mil- 
taken in mentioning all, and did not well mark 
himlelf when he ſo expreſſed it; his purpoſe being 


to have ſaid, they would ſtrike off the heads of 
many; for ſo, he takes it, was the ſcope of the Lord 
Kea's ſpeech. | 
Being told that the Lord Rea denicth that he 
ſpake with Col. Alexander Hamilton, ſince his com- 
ing into England, he faith, it is poſſible that this 
Examinant might miſtake in adding that name to 
the reſt, and therefore will not conteſt about that. 
He doth avow,tha: in the preſence of the Lord Rea, 
before the Lord-Treaſurer, this Examinant ſaid, 
the Lord Rea could ſay ſo much as the Marquis 
ſhould not have the face to deny it; and what this 
Examinant ſaid, the Lord Rea being then preſent 
and hearing it, did not gainſay. | 
He iaith, the Lord Rea told him, Sir James 
Ramſay ſaid to him, that he had 1500 men in 
readineſs, and the firſt time ſaid, upon an hour's 
warning. But at a ſecond time, the Lord Rea 
{poke of eight days warning; and further, that he 


would not bring them to London, till their buſineſs 


was ready. 

Being acquainted with what 7h Macky, ſon to 
the Lord Rea, had confeſſed to have been told him 
by this Examinant, he doth acknowledge ir, and 
that he ſaid it to John Macky, after the Lord Rea 
and this Examinant had attended his Majeſty about 
the ſame buſineſs, but did not think his ſpeech 
thereof to Zobu Macky ſhould have done any hurt 
to the buſineſs. 


Copia Vera. The third Examination of Donald Lord 
Rea, taken the 24th of June 1631. 


E faith, that the frſt time that the Lord Sa- 


forth had any ſpeech with this Examinant, - 


touching the Earls of Melros and Roxburgh, being 
privy to the particulars and ſecrets of the Lord 
Hamilion's buſineſs, was on Monaay after the Mar- 
quis's coming out of Scotland, and not before. 

He turther faith, that the Lord Ucbiltrie having 
ſome ſpeech with this Examinant, who might be 
like in Scotland to take arms, if the Marquis of Ha- 
milton ſhould take up arms ; the faid Lord Uchiltrie 
and not this Examinant named the Lord Buccleugb: 
whereupon this Examinant told him, that at the 
ſiege of the Buſſe ; this Examinant heard the Lord 
Buccleugb uſe ſome words, whereby this Examinant 
took him to come male-content out of England. 


The Tenor of his Majeſty's Letter directed to the Lords 
of his Majeſty's Council of Scotland, 


Charles R. 25 . 
T Ight truſty and right well-beloved Couſins 
T5 and Counſellors ; right truſty and well-be- 
loved Couſins and Counſellors; and right truſty 
« and well-becloved Counſellors, we greet you 
« well, The Lord Uchiltrie having been examined 
e before our Council here, touching ſome infor- 
« mations given by him, reflecting upon ſome of 
ce the Nobility of that our Kingdom; we have 
been pleas'd to remit him thither, to be try'd ac- 
« cording to the Laws thereof; having to that 
<< purpoſe ſent you herewith inclos'd ſome depoſi- 
« tions under his own hand, and the authentick co- 
« pies of others, whereof the principals we cauſe 
« to be reſerved here, becauſe they likewiſe concern 
ce other perſons; Our pleaſure is, that having given 
« order for receiving and committing him to ſafe 
« cuſtody, you cauſe try and cenſure him accord- 
«+ ing to our ſaid Laws, before what Judicature and 


Judges, you ſhall think fc and competent for that 


purpoſe; 
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** purpoſe ; and for your ſo doing theſe ſhall be ſul- 
** ficient Warrant. Given at our Honour of {Ham- 
&* ton-Court, che 24th of Septempier 1631.” 


After this, my Lord Advocate produced the lift 
of Names, or repreſentation written and given in by 
him to the Lord-Treaſurer of England, upon the 

16th of May 1631. together with the Lord Uchil- 
triæ's dittay, of the which liſt or repreſentation and 
dittay aforcſaid, the tenor followeth. 


The tenor of the Liſt. 
| Repreſentation for my Lord-Treaſurer. 
The Marquis of Hamilton is prime Agent. 
Plotters. 

The Earl of Melros. 

The Earl of Rexburgh. 

The Earl of Buccleugb. 
Adherents to Hamilton, by new blood and affinity, 

| | and dependance. 

The Earl of Kinghorne. 

The Earl of Abercorne. 

The Earl of Glencairne. 

The Viſcount Lauderdale. 

The Marquis of Huntley. 
The Earlof Migton. 
; By near Alliance by his two Siſters. 
The Earl of Eglington. 
The Viſcount Drumiangrig. 
The Earl of Melros hath Alliance and Affinity. 
The Earl of Caſſils his Son- in-/Law. 
The Lord Carnegie his Son- in-Law. 
The Lord Lyndeſay his Grandchild by his Daugh- 
ter. 
The Lord Boyd his Grandchild by his Daughter. 
The Lord Ogilvie his Son-in-Law. 
His eldeſt Son married to the Earl of Marr's 
Daughter; | 
And ſo Brother-in-Law to the Lord Erſtyne, now 

Keeper of his Majeſty's two principal Caſtles of 
_ Striveling and Edinburgh; and ſo Commander of all 
' almoſt of his Majeſty's Ordnance in Scotland. 

The Earl of Melros's ſon; likewiſe Brother-in- 
Law to the Earl-Marſhal, and to the Earls of 
Rothes and Kinghorne. 

The Earl of Metros's ſecond Son, married to the 
Lord Manchton's Daughter. 

The Earl of Melros himſelf Brother-in-Law to 

the Earl of Somerſet, and to the Lord Balmerinocb. 
The Earl of Roxburgh, 

Brother-in-Law to the Earl of Perth, | 
' Father-in-Law to the Conſtable of Dundee. 

Father-in-Law to the Lord Pitcairn. 

And the ſaid Lord Roxburgh able to raiſe of his 
own friends and followers above 1000 Gentlemen 

in two days. . 

The Earl of Buccleugh. | 

The Earl of Buccleugh, Nephew to Roxburgh. 

The Earl of Buccleugb Brother-in-Law to the 
Lord Erſt yne. | 

The Lord Hayes. 

The Earl of Hinton. 

The Lord Sempill. 

The Lord Roſs, 


Apud Edinburgh Vigeſimo nono Novembris 1631. 
In preſence of the Biſhop of Dunblane, my Lord of 

Carnegie, my Lord Juſtice Clerk, and FJuſtice 

Depute. | 

The whilk day James Lord Uchiltrie being pre- 
ſent before the Lords Examinators above- named; 


and the liſt of Names before-mentioned being 
ſhev/*d unto him, and he required to declare if he 
would recognize and acknowledge the ſame to be 
lis own hand writing; the faid Lord Uchiltrie, af. 
ter inſpection and conſideration thereof, declard 
that liſt of Names was written with his own hand, 
and delivered by him to the Lord-Treaſurer of 
England; fic ſubſcribiur J. Uchiltrie, ad B. of Dan. 
blanc, Carnegie, Geo. Elphinſton. A. Colville. 


The Tenor of the Lord Uchilt.'s Dittay or Indi- 
| ment. 
James Lord Uchiltrie, 

E are indicted and accuſed forſamekill as by 
divers Acts, Statutes and Conſtitutions of 
Farliament, made and publiſhed in the daysof our 
ſovereign Lord's moſt royal Progenitors, ſpecially 
by the 43d Act of the ſecond Parliiment of King 
Fames 1. of worthy memory, it is enacted, ſtature 
and ordained, That all Leaſing- makers and tellers 
of them, whilk may engender diſcord betwixt the 
King and his People, wherever they may be gotten, 
ſhall be challenged by them that power has, and 
tyne life and goods to the King. And likewiſe by 
the 83d Act of the ſixth Parliament of King 
James I. of eternal memory, bearing touching 
the article of Leaſing- makers to the King's Grace, 
of his Barons, great Men and Lieges, and for 
puniſhment to be put to them; therefore it is 
thereby declared, that the King's Grace, with ad- 
vice of his three Eſtates, ratifies and approves the 
Acts and Statutes made thereupon of before, and 
ordains the ſame to be put to due execution in all 
points 3 whilks Acts of Parliament, in the 205th 
Act of the 14th Parliament of our ſovereign Lord's 
deareſt Father King James the VI. of happy and 
never-dying memory, are with advice of his High- 
neſs's Eſtates in that Parliament ratiſy'd, approven, 
and confirm'd, and ordain'd to be pur in execution 
in all time thereafter following, as in the ſaid 
Laws and Acts of Parliament, at length is contain'd. 
Notwithſtanding whereof, it is of verity, that he 
the ſaid James Lord Ucbilt ie, having in the month 
of May, the year of God 1631, laſt paſt, heard 
by relation of Donald Lord Rea, that certain 
ſpeeches, ſurmiſes and informations were made to 
him, by David Ram/ay, with the head Mr. Robert 
Meldrum, and certain other perſons beyond ſea, in 
Sweden, Pomerland and Holland reſpectively; and 
by the ſaid David Ramſay and certain other perſons 
within the Kingdom of England, anent ſome plot 
and dangerous purpoſe intended againſt the ſacred 
rſon of our gracious Lord and Sovereign, the 
King's moſt excellent Maj ſty, his gracious Queen, 
and their deareſt ſon the Prince, and againſt the 
Land, by ſurprizing the King's Majeſty's Houſes 
and Caſtles of Edinburgb, Striveling and Dumbar- 
ton, and for ſeizing of the Town of Leith, Ye not 
being content to retain yourlelf within the bounds 


of a faithful ſubject, by revealing of that, whereof 
ye had received information from the ſaid Lord Res, 


out of a malicious policy and deſign, tending to 
the ſowing, of diſcord and ſedition betwixt his Ma- 
jeſty and his moſt loyal ſubjects ; rhe Lord Marquis 
of Hamilton, the Earl of Haddington, the Earl of 
Roxburgh, and the Earl of Buccleugb; did at your 
firſt meeting with his Majeſty, which was upon the 
17th of May laſt pait, ſignify to his Highneſs, that 
the - buſineſs was a Treaſon intended againſt his 
Majeſty ; and that the party was the ee of 
Hamilton, as ye was inform'd. And to the effect his 

| | Majeſty 
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Majeſty might be put in better aſſurance of the 
ruth of your fail ſpeechts, ye upon the 16th of 
May preceding, delivered to the Lord: Teafurer 
of England a Liſt of Names, to repreſent to his 
Majeſty, the ſtrength of the ſaid Marquis of Ha- 
wiltou's Party and Adherents in Scotland. Whilk is 
all written with your own hand, and intitled, Repre- 
ſentation for my Lord-Trea/urer. Wherein ye name the 
Marquis of Hamillon to be the prime Agent, and 
names the Earl of Melros, now Earl of Haddington, tho 
Earl of Roxburgh, and the Earl of Buccleugb, to be 
plocters. Likewiſe upon Sunday, being the 22d of 
May laſt paſt, at waich day the Marquis of Hamilton, 
(having come poſt from Sco{/and in three days) was to 
preſent himſelf to his Majelty! And ye thinking that 
ye had poſſeſs' d his Majelty ſufficiently with your 
malicious Leaſings and Calumnies againſt the ſaid 
Lord Marquis; and that his Majeſty being: ſo in- 
ſtigate and irritate againſt him, would follow your 
cruel and malicious Counſel; ye came to his Maje- 
ſty about the end of his dinner, and moſt boldly 
and male - pertly ſpake to his Majeſty theſe words, 
Sir, now ye know the buſineſs, but knows not the time, 
and therefore, Sir, either do or dis. By the whilk ma- 
licious Counſel (if God by his Grace had not rul'd 
and directed the heart of our gracious Sovereign to 
proceed in the buſineſs with greater wildom, calm- 
neſs and moderation, ye by your former. wicked 
Counſel intended) ye thereby did what in you lay, 
to move and cauſe his Majeſty, to put in practice 


ſome ſudden and violent courſe, for ſubverſion: of 
the life and honour of the ſaid Lord Marquis, his 


Majeſty's. moſt loyal ſubject. Like as all the pre- 


ſent articles and paſſages in your proceeding, in the 


premiſes, were maliciouſly forged, invented and 


practiſed by yourſelf; without any warrant ariſing 


to you from the relation of the ſaid Lord Rea's; 
whilk is manifeſt by your own depoſition, made in 
the preſence of a number of the Council of Eyg- 
land, deputed by his Majeſty for your examination, 
upon the 20th and 24th of June laſt paſt, By the 
which ye have granted and confeſſed the premiſes 
laid to your charge to be of verity : and alſo does 
grant, that the paper of Names which ye did deli- 
ver to my Lord-Treaſurer, as ſaid is, was made by 
_ yourſelf, And that the Lord Rea was not privy to 
the making thereof, nor to the delivery of the ſame, 
to the ſaid Lord-Treaſurer. And ſic- like in your exa- 
mination, ye being inquired for what cauſe, ye did 


name the ſaid Lord Marquis to be prime Agent, ye 


could aſſign no true reaſon, nor cauſe, by any war- 


rant of the Lord Rea againſt the Marquis. But by 


the contrary, the ſaid Lord Rea being examined 
upon the 21ſt of June, in preſence of his Ma- 
jeſty's Council, declared that he knew nothing a- 


gainſt the perſon of the Lord Marquis. But that 
the ſaid Lord Marquis was as good a Subject as any 


the King's Majeſty had; and likewiſe ye being ask*d 
by what warrant ye did call the Earls of Metros, 
Roxburgh,and Buccleugh to be plotters; ye anſwered 
thereto, that the Lord Rea had told you, that the 
Lord Seaforth had affirm'd to him, that the Earls of 


Melros and Roxburgh. were acquainted with the parti- 


cularsandfccretsof that buſineſs, declaring thereby that 
the Lord Rea had affirm'd that to you, before you 


Vo. VII. 


gave in, and delivered your paper of repreſentation 


to the Lord - Treaſurer. 45 further, Je declar'd; 


that the Lord Rea had told you, that hę could not 
28 who ele ſhould have been upon the plot un- 
els it were the Lord Buceleyghi Albeit the Lord 
Rea being examined in preſence of his Majeſty's 
Council upon the 24th of Zune laſt paſt, dechr'd, 


chat the firſt time the Lord Scaſarib had any ſpeech 
with him, anent the Earls of Melros and Rox- + 


burgh, and their being privy to the Marquis of 


Marquis of Hamilton's coming out gf Selon 


and not before: and the Marquis having come to 
Court from Scotland upon Saturday the 2 1ſt of May, 


and the repreſentation. given by you to the Lord- 


Treaſurer; containing the liſt of the plotets nk 


actors, being given in by you to the ſaid Lord- 
Treaſurer, upon the 16th of May beſore; ye could 


never truly affirm, that ye had named the {aid Earls 


to be plotters, a__ pretence of any information te- 
ceived fam my Lord Rea, who did not ſprak to ybu 
anent them, at the time of the giying of the ſaid 
repreſentation z but eight days thereafter, and ſuch 
like. The ſaid Lord Ræa depon'd upon the ſaid 
24th of June, that ye, and not he, did name the Earl 
of Buccleugh, as one who would take arms in Scor- 
land to aſſiſt the Marquis; by the whilk Leaſings, 
Calumnies and ſlanderous Speeches, untruly plotted, 
deviſed. and vented hy you, againſt the fiid Mar- 
quis of Hamilton, the Earls of Hading/bn,  Rox+ 


burgh and Bucdleygh in manner forefaid z albof them 


being his Majeſty's faithful Counſelors and loyal 
Subjects; ye have manifeſtly contraverted the tenot᷑ 
of the ſaid Laws, and Acts of Harliament, and in- 


curr'd the pains and puniſhment mention'd therein, 
viz, the deſerv'd puniſinnent of death, which ought 
and ſhould be execute upon you with all rigour, to 


- 


the terror and example of uthers. 


The Juſtice at command of a. warrant and direc- 


tion of the Lords of the ſecret Council, whereof 
the tenor follows, apud Halyrudhouſe Viceſimo 
quinto die menſis Novembris 163 i. the Lords of 
the ſecret Council, for ſome ſpecial cauſe, and con- 
ſiderations moving them; ordains and commands 
his Majeſty's Juſtice, Juſtice-Clerk and their De- 


putes, to prorogat and continue the Dyet appointed 


for the Trial of James Lord Ucbiltrie; until Tur 
day next, the iſt of December next to come: 
whereanent this extract of the Act ſhall be unto 
the ſaid Juſtice, Juſtice-Clerk and their Deputes, 


a Warrant extractum de libris Actorum ſecreti Con- 


cilii L. D. N. Regis, per me Jacobum Prymroſe 


Clericum ejuſdem ſub meis ſigno & ſubſcriptione manu- 


alibus, fic ſubſcribitur Jacobus Prymroſe. Prorg- 
gates and continues the Trial of James Lord Uchil- 
trie, now impanell'd, to the Morn the 1it of Decem- 
ber next to come, and ordain'd him to be return'd 
back to Ward, to be kept in ſure firmance, in the 
mean time: the Jury or Perſons of Aſſize ſum- 


mon'd to this day, are warn'd, aud aa to com- 


peir the ſaid firſt day of. December next to come; 
ilk perſon under the pain of ſix Marks, W 
upon the Advocate asked Inſtruments. f 


Pp 85 Curia 


5 


Hamilton's buſinels 3 was upon the Monday aliet * | 
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290 20. De Trial of James Lord Uchiltrie, 


PQ 


6 Car. L 


Curia Juſticiarie S. D. N. Regis tent” in pretorio burgi de Edinburgh, primo die menſis Decembris, 
Anno Dom. Milleſimo, Sexcenteſimo, Triceſimo primo, per Honorabiles & Diſcre!os Viros, Magiſires, 
Alexandrum Colville de Blair, & Jacobum Robertoun Advocatum, 7uſticiarios deputatos nobilis & py- 

tentis Comitis Willielmi Comitis de Stratherne & Menteith, Dom. Grahame, Kilbgyde, & Kynpont, 
prefidis ſecreti Concilii & Fuſticiarii generalis dict. S. D. N. Regis, totius ſui Regni Scotiæ, ubilibet 
conſtitut. Sectis vocatis & Curia legitime affirmata. 


Intra” Res 
T AMES Lord Uchiltrie, delated of the Crimes 
foreſaids, contained in his Indictment preceding. 


Purſuer. 


Sir Thomas Hope of Craighall, Knight and Baro- 


net; his Majzſty's Advocate for his Highneſs's 


Entries. 


Prolocutors in Defence, 

Mr. Robert Nairne, 

Mr. Alexander Pierſon, 8 Advocates. 
Gilbert Neilſon, | | 


The Prolocutors for the impanell'd, produced 
an Act of the Lords of ſecret Council; ordaining 
and commanding them to compeir. and aſſiſt him, by 
proponing of all lawful defence, competent to him 
on his Trial, and defired the ſame might be inſert 
and remain on proceſs, whereof the tenor follows: 


Apud Halyrudhouſe Vigeſimo quinto die menſis No- 


vembris 1631. Whereas Fames Lord Uchilirie has 
made choice of Mr. Robert Nairne, Mr. Alexander 
Pierſon, and Gilbert Neilſon, Advocates, to concur 
and join with him, for proponing of his lawful de- 
fences, competent to him againſt the Dittay, 
whereupon he is to be accusd before his Majeſty's 
Juſtice, upon the 1ſt of December next: therefore 
the Lords of ſecret Council ordains and com- 
mands the ſaid three Advocates, to confer and 
meet with the ſaid Lord Uchiltrie to receive his in- 
formations.; to accompany and affiſt him at the 
Bar ; and to do their duty and office in all and every 
thing lying to their charge, concerning the propon - 


ing of all lawful defences, competent to the ſaid Lord 


in his Trial. Where anent the extract of this Act 
ſhall be to them, a Warrant ex!iraum de libris Afo- 


rum ſecreti Concilii S. D. N. Regis per me Magiſtrum 


Gilbertum Prymroſe Clericum ejuſdem, ſub meis ſigno 
& ſubſcriptione manualibus, ſic ſubſcribitur M. Prym- 
roſe, After reading of the whilk Act of Council, the 


ſaid Prolocutors proteſted becauſe the preſent mat- 


ter of diſputation eft res ardua, anent Treaſon 


and Relations thereof, from party to party; that 


whatever the exigence of the cauſe requires from them, 
as proofs to ſpeak herein, for clearing of the Noble- 
man impanelled, his innocence, and of the warrants 
of his information ; that it is not with any thought 


of wronging, or tasking of any parties, Noblemen 


or others; but to do that whilk their duty as Pro- 
locutors craves of them to be done, being com- 
manded hereto by the Lords of his Majeſty's ſecret 
Council: and that the purpoſe and ſpeeches that 


| ſhall by God's aſſiſtance be uttered and delivered by 


them in this matter, may be ſo accepred of my 
Lord Juſtice. . 


Thereafter the Indictment of the Lord Uchiltrie, 
being read judicially, and he accuſed of the Crimes 


therein contained ; my Lord Advocate asked In- 
ſtruments of the reading thereof, and of the Acts 
of Parliament ſet down in the propoſition of the 


ſaid Indictment. And becauſe the ſubſumption of 


the ſaid Indictment is founded upon certain depoſi- 
tions made in England, in preſence of five of his 
Majeſty's Counſellors, deputed by his Majeſty to that 
effect; he therefore repeats the Examinations of the 
Lord Uchiltrie produced yeſterday in proceſs, dated 
the 20th and 24th of June laſt ; with the three Exa- 
minations of my Lord Rea's, whereof two are dated 
the 21ſt of June, and the third upon the 24th of 
June: And declared that he uſed theſe depoſi- 
tions under the hands and ſubſcriptions of the five 
Counſellors of England, as authentick copies, whilk 
ſhould make as good faith, as if the principal were 


produc'd. 


It is alledged by Mr. Alexander Pierſon, as Pro- 
locutor for the Pannel, that it cannot, nor ſhould 
not be proceeded againſt the Impannel'd here in 


Scotland, but conform to the Laws and Statutes of 


England; the place of the Pannel, his offence (if 
any be) and not conform to the municipal Laws of 
Scotland. Nuia de jure Fudex origints vel domicilii 
non poteſt punire ſubditum dilinquentem extra terri- 
torium, niſi ſecundum panam impoſitam d jure communi, 
vel ſecundum ſtatuta Loci in quo deliquit non; autem 
ſecundum ſtatuta ipſius Loci originis,vel domicilii. Ju- 
lius Clarus, Queſt. 85, Numb. quarts. | 

It is anſwered by my Lord Advocate, that 
the Alledgente is no ways relevant, except the 
Pannel will condeſcend to the relevance of the dit- 
tay 3 and of his own conſent be content, that the 
ſame paſs to the knowledge of an Aſſize. Next, it 
is anſwered by his Majeſty's Advocates ; that he 
oppones his Majeſty's Letter direct to the Council, 
bearing that the Impann d ſhall be try'd according 
to the Laws of this Kingdom. And in the one 
place it ſhall be juſtified, that his Majeſty's Letter 
ſhall be grounded upon the Civil and Common 
Law. 


his Prolocutors; that the King's Majeſty's Letter, 


is, and muſt be underſtood without prejudice of the 


Pannel's lawful defences. 


Tem, That the alledged Crimes contained in the 


dittay, are, or perchance may be lawful in England, 
and yet criminal in Scotland: and it carries no rea- 
ſon that the Pannel ſhould be puniſhed here in Scot- 
land, for any fact committed in England, not puniſh» 
able by the Laws of England, where the Pannel is 
tutus ratione Loci. 9 
Secundo, It is alledg*d by the Pannel, that the 
ſubſumption of the Indiftment, has no dependance 
upon the propoſition thereof ; becauſe the particulars 
contained in the ſubſumption, are no ways the 
Leaſings mentioned in the ſaid Acts of Parliament, 
whereupon the propoſition is founded, eſpecially 
ſeeing the Leaſings mentioned in the ſaid Acts, are 
Leaſings tending to diſcord betwixt the King and 
his people: and the telling whereof is unlawful and 
prohibit. But the particulars of the dittay or 
Indictment are no ways ſuch. But by the contrary, 
the matter thereof being an heinous Treaſon againſt 
the King's Majeſty and Eſtate 3 in f:vour of both, 
propter publicam utilitaiem, it is incumbent to 
every 


It is anſwered thereto by the Lord Uchiltrie and 


oe. ET oo 


9 
n 


* 
85 
* 
+3 
4 
4 
. 
g 
4 
oy 
Y 
v 


wy 
as * 


every ſubject that ſhall hear ſpeeches of ſuch mat- 
ter, though the matter itſelf be a lye and untruth, 
whilk is alike to the hearer, neither does it belong 
to him, to judge or diſcern therein; it is incum- 
bent, I ſay, to every ſubject incontinently to tell the 
ſame; the telling whereof tends not to diſcord be- 
tween the King and his People : but to ſuppreſs and 

revent the ſame, and the chief cauſe thereof, which 
is Treaſon 3 and the not telling and revealing 
whereof is puniſhable by the Law of all Nations, 
by our municipal Laws and Acts of Parliament 
yea, by the ſame Acts, whereupon the dittay is 
tounded, viz. James VI. Parliament 14. cap. 205. 
And therefore the telling thereof, is nowaysprohibited, 
and puniſhable by the ſaid Acts; neither are theſe 

articulars in the Indictment, the Leaſings men- 
tioned in the ſaid Acts, whilk is medium concludendi 
in the dittay. And whilk laſt Act being the laſt in 
time, as it ratifies, ſo it explains the true ſenſe of 
the former. 

And further, it is alledged by Gilbert Neilſon, 
Prolocutor for the Pannel, that not only by the 
foreſaid Act, of the 14th Parliament of King 
James VI. whereupon the dittay is founded, is 
there a neceſſity laid upon the Impannell'd, and all 
his Majeſty's Lieges to reveal what they hear, con- 
cerning his Majeſty's prejudice ; but likewiſe by the 
134th Act of James VI's 8th Parliament, it is 
ſpecially ſtatute, that whoſoever hears any ſpeeches 
to the harm or prejudice of the King's Majeſty or 
Eſtate, ſhall with all diligence reveal the ſame to 
his Majeſty, or to ſome other, the King's Majeſty's 
Officers, that may make the ſame manifeſt to his Ma- 
jeſty, with this ſpecial addition, that in caſe the ſame 
be not done, the perſon concealer, and not teller or 
revealer, ſhall incur the like puniſhment, contain- 
ed in the ſaid Acts, ſer down againſt the principal 
Leaſing-makers. And ſo the impannell'd was ne- 
ceſſitate, upon no leſs pain than his life and eſtate, 
to reveal the ſame. 


part of the dittay : becauſe the firſt part thereof 
anent the lawfulneſs or neceſſity of revealing of Trea- 
ſon, is granted in the Dittay or Indictment. And 
if the Pannel had contained himſelf within the duty 


of revealing, albeit the Plot and Treaſon reveal'd 


had been falſe, yet he would have deſerved commen- 
dation, and reward from his Maſter. But the In- 
dictment is founded upon three particulars, to the 
whilk no anſwer is made; and whilks three particu- 


lars agrees and quadrates with the natural quality of 


the Leaſings, contained in the Act of Parliament, 
whereupon the dittay is founded. Becauſe they are 
ſuch, as might have engendered diſcord betwixt his 
Majeſty and his loyal ſubjects; in ſo far as it is qua- 


lified in the dittay, that the Impannell'd having 
only had his relations from the Lord Rea, and whilk 


relations had no warrant againſt the Marquis of Ha- 
milton's perſon, as author or actor of the Treaſon ; 
nor againſt the three Noblemen as Plotters, but 
depended ex auditu audits, vel relatione relati ab al- 
tero ; that is, from David Ramſay, and Mr. Robert 
Meldrum, of whom neither of them did relate any 
thing that could prove againſt the Marquis; but 


ſimply upon the ſpeeches and report of fome, whom 


they call his followers, or upon their imagination, 
or poſſibly fooliſh and perverſe wiſhes, that the 
Nobleman who was imploy'd for the levying of an 
army for aiding the King of Sweden, ſhould em- 
ploy his forces to the deſtruction of the King, his 
Queen, the Prince their deareſt Son, and King- 


Vo I. VII. | . 


It is anſwered by his Majeſty's. 
Advocate, that this preceding defence can elude no 


af 
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dom. Yet the impannell'd, whenas he might have 
ſufficiently expreſt his loyal duty to his Maſter, by 
bringing the Lord Rea to his Majeſty, to make 
his own relation, did at the firſt appearance before 
his Majeſty, turn the incertain report and relation, 
to a poſitive ſpeech : ſhewing that the buſineſs was 
a Treaſon, and the party the Marquis of Hamil- 
ton. Next, the 9 his repreſentation all writ- 
ten with his own hand, and delivered to my Lord- 
Treaſurer of England,to be ſhewn to his Majeſty, he 
has expreſſed the Lord Marquis, to be prime Agent; 
and the Earls of Haddington, Roxburgh, and Buc- 
cleugb to be plotters; and hath added to the num- 
ber of twenty or thirty Noblemen, as adherents to 
them. And laſt, when his Majeſty had received this 
poſitive information, and was poſſeſſed with ap- 
arance of the truth thereof; to add a ſpark to the 
ewel, the Motto was given, Sir, now either do or 
die: whilk words could not contain any other inten- 
tion or event (if his Majeſty had not been graciouſly 
and wiſely diſpoſed) but either to have uſed ſome 
violent courſe againſt the Marquis's perſon and life, 
or to commit him to priſon, and to cauſe him 
to make anſwer as to Treaſon, ex Vinculis; whilk 
is the condition of Traytors both by the Common 
Law, and by the Act of Parliament made by King 
James II. Parliament 12. cap. 49. whereby it is 
ordained, that perſons ſlandered of Treaſon, ſhall 
be taken and remain in firmance, while they thole 
an Aſſize. And all their proceedings are directly 
contrary to the Act of Parliament, whereupon the 
egy is founded, eſpecially ſeeing the Pannel by 
his depoſition made the 2oth of June, Sat 
primo, in relating the Lord Rea's firſt ſpeeches, de- 
clared that the Lord Rea granted that he had no 
certain ground for the Treaſon alledged by him; 
and it is an heinous and odious fact, puniſhable by 
all laws, to turn relation into delation, and to be 
an author or adviſer to a ſovereign Prince, to 
begin at execution before Trial, And all the parti- 
cular points of the dittay are clear, and evident by 
the depolition of the Impannel'd, made upon the 
20th and 24th days of June; whilk are the true 
copies of the original and authentick depoſitions, 
made in the preſence of five of his Majeſty's Coun- 
cil in England ; like as the copies produced and read 
in preſence of the Pannel, and his Prolocutors, 
are ſubſcribed by the ſaid five Counſellors; and al- 
ſo are declared by his Majeſty's Letter, directed to 
his Council the 24th of September, to be true copies 
of the ſaid depoſitions ; whereof the principals are 
retained by. his Majeſty, for the cauſes mentioned 
in the ſaid Letter, And therefore ought to have 


full faith, as if the principals were produc'd ; like 


as the Pannel by his Acts de calumma will not re- 
fuſe, but that the repreſentation containing the liſt 
of the names was given in by him, without the pri- 
vity of the Lord Rca, and alſo that he ſpake theſe 
words to his Majeſty, upon the Sunday after din- 
ner, being the 22d of May; which was the ſelf- 
ſame day that the Marquis came from Scot/and to 


England, and was to preſent himſelf to his Majeſty, - 
12, the purpoſe is known, the time not known; Sir, 


either do or die; in reſpect whereof the alledgente 
ought to be repell'd. 

»Tis duplyed for the Pannel by his Prolocutors, 
as to the particulars contain'd in my Lord Advo- 
cate's anſwer, they ceaſe to anſwer him now in the 

eneral, ſeeing they are upon the relevancy of the 
Pita) and Indictment, and ſhall anſwer every one, 


Jingulatim, as they lie in the Indictment, /#o loco. 


£5 4 Tertio, 
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Tertio, It is alledged for the Pannel, that the particu- 
lars contained in the Indictment are not Leaſings, 
quoad referentem neue id genus referens mentitur, quo- 
niam quantum in ipſo ejt non fallit, ſed fallitur, 
& quicquid falſitatis vel mendacii in relalis ineſt, 
id ad ſuos authores referendum, cap. 1s autem 22. 
Queſt. 2. & cap. 55. Beatus Paulus ibidem, ubi dici- 
tur nouumentiri eum qui animum fallendi non habet 
quod eſt eſſentiale & formale mendacii, impoſtura ſcili- 
cet & intentio fallendi. And the telling and revealing 
of the whilks matters aforeſaid, ullum habet in ſe 
deliftum, ſed eſt de natura boni; being commanded, 
and therefore in the hearer and relater, preſumitur 
omnis dolus abeſſe, quia parere neceſſe habet. And 


ſpecially in ſuch a buſineſs as this, whilk ſo highly 
concerns the King's Majeſty and Eſtate. Whereof 


there was ſo great appearance, by the relation made 


by the Lord Rea, whilk the Pannel craves may be 


read to the Judge. 

It is anſwered by my Lord Advocate, that if the 
defence means of the Treaſon related by the Lord 
Rea, the Pannel cannot be quarrelled for it, nor for 
telling thereof, albeit ic were a lye. But the Lea- 
ſings and Calumnies aſſumed upon in the dittay, 
ariſes upon the contradiction, betwixt that which 
was related by the Lord Rea, and that whilk was 
ſpoken and affirmed poſitive to his Majeſty. And 
where it is alledged, that mendacium eſt ſemper cum 
animo fallendi, that is, in diſcrepantia inter intellec- 


tum & vocem ejuſdem perſone ; where he thinks one 


thing, and ſpeaks another, whilk is not our caſe. 
But mendacium vel fal/itas, whereupon we diſpute, is 
the diſcrepance and the contrariety betwixt the rela- 
tion made by the Lord Rea, and that which is re- 
lated by the Pannel : wherein the Pannel was obliged 
as a faithful ſubject, to make a ſimple or true relation, 
fine Paraphraſi, vel Periphraſi, fine Interpretatione, 
vel Circumlocutione, & ut in Apographa vel exem- 
plari comillitur falſitas, fi tranſcriptio differt ab exem- 
Plari, ita committitur falſitas ubi relatio ; <P referlur ; 
whilk is the Leaſings, whereupon the dittay ſubſumes. 
And where it is deſired that the Lord Rea's relation 
may be produc'd, and read to the Judge, if it be 
meant of that relation whilk is ſubſcrib*d by the five 
Counſellors of England; and if the Pannel will ac- 
knowledge it, to make faith as the'principal, toge- 
ther with the remanent depoſitions of the Pannel, and 


the Lord Rea, whilk are all ſubſcribed by the ſaid five 


Counſellors, and already produc'd and read to the 


Judge; the Pannel ſhall receive ſatisfaction of his 


defires, otherways not. 
It's duply*d for the Pannel, that the foreſaid al- 
ledgance is to anſwer that part of the dittay, bearing 


the heads thereof to be forg'd and. vented by the 


Pannel. 3 e ere v e 
Quarto, It is alledg'd by the Pannel, that as to 


the ſubſumption of the dittay, bearing, that all the 


articles and paſſages of proceeding therein mention'd, 


were maliciouſly invented, and practis'd by the 


Pannel, whilk is qualify'd by the Pannel's own de- 


poſition, and alledg'd confeſſion againſt himſelf, 


and by the Pannel's depoſition freeing” the Lord 


Rea, and the Lord Reg's depoſition freeing himſelf 
thereof; the qualification inforces not the Pan- 
nel in the particulars to be a Leaſing- maker, and | | 
| | * The true Relation of ſuch paſſages, as I Donald Lord 


U . , 


to have forged lyes. 


; : # ® 


Firſt, For the Pannel's own depoſition, it in- 
forces the juſt. contrary, to, wit, that the Lord Rea 
was the Pannel's, informer in all. As for the Lord 
Rea*s depoſition 1 910 the Pannel, proported in 
the dittay; that inforces not forging of Iyes againſt 


the Pannel, neither can the Lord Reg's depoſition 


have any force againſt him; firſt, becauſe the Lord 


Rea is party, and the Pannel is a witneſsagainſt him 
for the King, and whoſe depoſition cannot be re- 
ſpected againſt the teſtimony, made againſt him- 
ſelf, for the King's Majeſly : And in effect is bur 
a dental, whilk can neither liberate himſelf, nor 
weaken the Pannel's depoſition. Et 0n1.ibus in re 
propria dicendi teſtimonii facuitatem jura /ubmoterun;, 
lege 10. Cod. de teftibus. 1t-m, The Lord Rea's 
depoſition made by him, not being ſworn, and ſo 
is null of the Law; 2a Iſbis injuratus examing- 
tus non probat nec fidem facit, Lege Furis-jurandi ; 


nona Cod. de leſtibus & Lege teſtium xvilia. Cod. eodem. 


Item, The Lord Red's depoſition not made in 
the preſence of the Pannel, and fo von valet auihen- 
tica, Sed elſi, Cod. de teſtibus. Item, Although the 
Lord Rea were not party, he is but 7:/tis /ingularis 
& nthil probat. Item, The Lord Red's depoſitions 
produced cannot be reſpected, becauſe they are nor 
the principal ſubſcribed by my Lord Rea, but re- 
lations, and doubtleſs from the Council. Et in cri- 
minalibus aliorum Fudicum relatioribus credere non 
oportet, Lege ſingul. xiv. Cod. de accuſationibus & in- 
ſcriptionibus. 

It is declared by the Lord Uchi/trie himſelf; now 
upon Pannel, that the depoſitions whilk he made in 
England, and ſubſcribed with his hand, are true in 
themſelves, as he there depon'd, according to the 
relations and grounds of Information, which he re- 
ceived from the Lord Rea. The reconciliations 
which are ingroſſed in the ſeveral depoſitions, being 
allowedand admitted for reconciling of any apparent 
contrariety without prejudice of what explanation 
of the ſame depoſitions, he may juſtly make fur- 


ther; he declares, that the alledged copies of the 


Pannel's own depoſitions, under the hand of the 


five Counſellors, fo far as his memory can ſerve him, 


are not different in the ſubſtance of them, from the 
original, But that there is no more in his depoſitions, 
nor that whilk the ſubſcribed copies contain, that 
he cannot ſay. And this his Lordſhip does accor- 
ding to his memory, and in reverence of his Maje- 
ſty*s Letter, and Noblemens hands therear, 

My Lord Advocate takes Inſtruments of the 


Impannell'd's declaration in that part. whereby he 


grants that the copies of his depoſitions mad- 
by him, under the hand of the five Counſellors, is 
not different in ſubſtance according to the Pannel's 
memory. x Os 
Thereafter, my Lord Uchiltrie and his Prolocu- 


tors craved that the Lord Rea's relation, made 


upon the 18th of May, whilk is under the hand of 
the five Counſellors, might be read to him, becauſe 
he minds to found exceptions thereupon. 

To the whilk, it is anſwered by his Majeſty's 
Advocate, that he cannot be compelled to produce 
the ſaid relation, in reſpect no part of the qualifi- 
cation of the Dittay is founded thereupon. And yet 
according to his former anſwer, ſays, if the Pannel 
will acknowledge the fame, as it is under the hands 
of the five Counſellors, to make as great faith as 
the principal, he is content, that the ſaid relation 


de read; of the whilk relation the tenor follows. 


Rea have heard or learned, which may concern my 
moſt dread Sovereign, or his Eſtate, beyond Seas 


and elſ#-where, as I will be ready to take my 


Oath upon, and ſeal with my blood againſt all 
opponents. Written this 18th of May 163 1. 1 
I 
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N the month of April 1630, or thereby, at my 

coming from Stoctbolm, I found Colonel Alexander 
Hamilton, Brother to the Earl of Haddington, Sir 
James Hamilton Son to the ſaid Earl, Sir James 
Hamilton of Reidball, Nephew to the ſaid Earl, 
and one Hamilton the Lord of... . . 3 who were 
all Officers under the King of Sweden then. But 
before my coming there, they had all caſhier*d 
themſclves, not having ſerved one year. 

At this time the Laird of Benſbo, Lyndeſay, my 
Lieutenant- Colonel, being Bed- fellow and Comrade 
to Sir James Hamilton, Son to the Earl of Hadding- 
ton, keeping a chamber in James Mackleane's a Scolſ- 
man's Houle in Stockholm, Lyndeſay did inform me, 
that the reaſon why the Hamiltons had caſhier'd 
themſclves, was becauſe their Chief, the Marquis 
of Hamillon, was to be a Soldier, and that they would 
follow his fortunes. I asked Lyndeſay who had told 
him ſo much; he told me, Sir Fames Hamilton of 
Prieſt field, Haddington's Son: and Lyndeſay told me 
withal, that all theſe Hymiltons, and Sir Fobn Ha- 
milton, another Son of Haddington's, had denuded 
themſelves of their Fortunes and Eſtates, ſome of 
them to their friends; but the Earl of Haddington's 
children to their father. 

Moreover, Lyndeſay told me, that Sir James Ha- 
milton, Haddington's ſecond Son, had told him, that 
Sir James Spence, now Lord Spence, had directed 
Mr. Robert Meldrum with Letters into England 
and that thereafter they did expect David Ramſay 
with the head Couſin to the Lord Spence, as Ambaſ- 
fador from the Marquis of Hamilion : And all the 
Hamiltons did expect David Ramſay's coming. 

Alſo Lyndeſay did inform me, that Sir James Ha- 
milton did defire him to join with them, and that 
they would give him a Regiment; which he did ac- 
cept, and did deſire my conſent, which I did yield 


unto. 
Alſo ten or twelve days after we heard from 


Denmark, that there was an Ambaſſador coming 


from England, who proves to be David Ramſay; 
who did give himſelf out, all the way as he came, to 

e an Ambaſſador: which to prove, he did ſtand 
in competition with his Majeſty, our dread Sove. 
reign's extraordinary Ambaſſador Sir Thomas Roe; 
both the ſaid Sir Thomas and David Ramſay encoun- 
tring in the Town of 
David Ramſay would never do ſo much as viſit the 
other Ambaſſador. Upon which overſight I did 
queſtion David Ramſay, whoſe anſwer was, he did 
not deſire to be ſeen of any man that would diſ- 
cover him; affirming to his Couſin Sir Robert An- 
firuther (as David Ramſay told me) that no honeſt 


man could live at home. David Ramſay, Colonel. 


Al:xander Hamilton, and Sir James Hamilton, at- 
trending their diſpatch from the King of Sweden at 
Elſmeby, were forc'd to reſide with me in my ſhip, 
for at this time we were all on ſhip-board, | 
And one night drinking ſome healths, among 
the reſt, the Marquis's health coming by courſe, I 


ask*d Col. Alexander Hamilton, the Marquis's Chri- 
ſtian name; he anſwer'd me, James, by the Grace of 


God, Sir James added, King of Scotland; therefore 
his health paſſed under that name, till J did take 
exceptions, and did deſire them to alter their title, 


Sir James Hamilton anſwered nolens, volens, it ſhould. 


be ſo, and did laugh. I did defire them to drink 
it more covertly, thus, To the bappy event of all 
Geod Intentions 3 ſo David Ramſay ſaid it ſhould 
be ſo, 


in Denmark: yet 


That night, after the two Colonels Hamiltons went 
to bed, David Ramſay and I being alone on the 
hatches above, David Ramſay and I drinking 
and ſmoaking a Pipe of Tobacco, told me many 
abuſes in the Court of England; laying the whole 
blame upon the Lord-Treaſurer. He told me, 
that the Marquis had ſent him with a Challenge 
to the Treaſurer, and that Popery and Armini- 
aniſm had ever come the moſt part from the Bi- 
ſhops ; and that there was nothing look'd for but 
deſolation and change of Religion, and that rhe 
poor foul the King was blinded to his ruin ; and that 
he had been plain with the King, till he did give 
him no ear; therefore he ſaid, he had retir'd him- 
ſelf from thence, fince no honeſt man could live 
there, and with many ſuch diſcourſes he labour'd 
to poſſeſs me, My anſwer was, the Lord amend 
thoſe evils, and no remedy but patience. By God, 
Donald (faid he) I will uſe your own phraſe, we 
mult help God to amend it. He told me, he had 
brought as much Gold with him, as would main- 
tain him at the rate of fix pound a day for three 


years, and did aſſure me that before that time 


would expire, that God would raiſe up ſome men 
ro defend his Church, and liberate honeſt men from 
ſlavery. Withal he told me, that his Majeſty at his 
parting with him, told him, that he would do with 
him, as King Henry LV. ſaid to Celvil, I will think 


on thee in abſence as preſent, 


Thereafter I did defire one favour of him, that he 


would tell me if the Marquis of Hamilton would 


come over; he ſaid, he would tell me to-morrow. 
The next night after, I did renew my former queſ- 
tion of the Marquis's coming over, and he faid he 
would. I ask'd him what content my Lord Mar- 
2 had at home? He ſaid none, for the King had 
orced him to marry a Wife, and to acknowledge 
her, who he ſaid was a very beaſt. | 

I ask*d him of what Religion my Lord Marquis 
was; he ſaid, a good Proteſtant, and before it were 
long, he would let the World ſee his aim was the 
defence of his Religion. I told him, it did avail us 
little to make the Goſpel a fair paſſage in Germany, 
if we loſt it at home. He ſaid, there were many ho- 


neſt men in our land, and that the Marquis would 


uſe his army to protect them, which was lis only 


aim. I deſir'd him to go no further on with me; 


for I would not deſire more truſt of it, but that I 
would ſpend my blood in my Lord Marquis's quar- 


rel. Well, my Lord, I will go no further, for my 


Maſter's ſecret no man ſhall get. . 
The third night, on land in an Iſle, he told me, 


that Alexander Hamilton and Sir James were to go 
for England, and he to Holland; yet if I had any 


thing to do in Exgland, that he would be willing to 
do me ſervice. . I told him I had a mind to ſeek the 
reverſion of Orkney from the King my Maſter,if the 
Marquis would mediate with my Maſter ;'for it were 
good formyLard to have aſfriend in that place for his 
ends, He ſaid, by God it was to be thought upon; 
and he did deſire me to give him leave to think up- 
on it that night. On the morrow, he and Alexander 
Hamilton did defire me to write a general Letter to 
the Marquis, with the two Colonel Hamiltons, with 
great aſſurances of true friendſhip from their Maſ- 
ter, if T would continue conſtant in refolution ; I 
did give them my Letter,and ſo we parted, 

In the month of 7uly,a day or two after the taking of 


Stetin, I did encounter Mr. Meldrum who came from 


England: after Salutations, I did ask him what news; 
| he 
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anſwered me, matters are worſe and worſe; the 
King giveth greater way to Papiſts and Arminians 
than before; that Cottingion was gone to beg peace 
with Spain; that Pembroke was dead ; that the 
Marquis govern'd all, and was made Keeper of 
Windfor, and was made Knight of the Garter, and 
was to be Admiral of England. He did ask me where 


his Couſin David Ramſay was, I told him he was 


gone for Holland; he did ask me, what he had 
done, I did anſwer, that all was ended to his mind, 
and that Alexander Hamilton was to get Powder, 
Arms and Munition with him from Sweden, to the 
Marquis. At theſe news, he did throw his Cap to 
the ground, and cut a caper, calling aloud, Good 
news, good news, I am a happy man, I am happy 


and made for ever! I thank God my five years 


pains is not for nothing ; good my Lord Rea, is this 
true? Yes ſaid I, for I have one double of the Con- 
tract, I am ingaged in the buſineſs to David Ram- 
ſay, and Alexander Hamilton, and Sir James Ha- 


millan, and by Writ to my Lord Hamilton. O my 


Lord, (faith he) that was the work of God and 
not man, to inſpire your Lordſhip to go with 


us. 
At that time I caſt Lyndeſay looſe, to find more 


of Meldrum ; who told Lyndeſay that ſix thouſand 


trained Soldiers would do the turn with their own 
faction in the Country. 


The next day at Colonel Leſlie's Tent, I encoun- 
tered Meldrum, whom I did call out, and he told 
me that King Charles was good and created for no- 
thing, but for deſolations and undoing of King- 
doms, Religion and People. There was no way 
but to immurate him within aWall or Dungeon for 


ever. I asked what way we might do that; he ſaid 


the way was eaſy: firſt, after the men vere liſt- 


ed in Scotland, that they might take one month's 
time to learn to handle their arms at Leith, without 


any ſuſpicion : then they might ſeize on the Caſtle of 
Edinburgh, Sterling, and Dumbarton in one night, 


and upon Berwick z and having the Caſtle of Edin- 


burgh, the Town durſt nor ſtir; then to fortify 
Leith; thereafter into England per force. I an- 


- ſwered,the Plot was good if it held. 


He told me further, that he was writing a decla- 
ration of the juſtneſs of the Marquis's quarrel, with 


the tyrannical uſing and ſuffering of the Church, 
under King James in his laſt days, and now worſe 


groaning under his Son; with the Hamiltons clear 
title to the Crown. I allowed of all. But I did de- 
mand who I thought would take our parts; he ſaid, 


he did know nine of the beſt Earls in Scotland that 


would live and die with us. As alſo that the body 
of England was with us,and ſome of the Nobility for 
evil will of the Treaſurer, The next day there 
came news of the birth of the Prince ; I did ask 


Meldrum if that would cool the Marquis's inten- 
tions: he ſigh'd and ſaid, not if the King and 


Queen of Bohemia will give their Daughter to the 
Marquis, as they had promiſed? Is that true, ſaid 


I. Heanſwer'd I ſhould ſee &er it were long. That 


night I did deſire Lyndeſay to drink with Meldrum, 
which he did, and Harry Muſchampe an Engliſh 


Gentleman was with them. Lyndeſay told me on 


the morrow, he did think Meldrum to be the worſt 
Secretary in the world, for he did reveal this laſt 


night all he did think. I do not remember the 
night's diſcourſe : but do remit to Mijſchampe's re- 


lation. | a 
A week after, I did ſpeak with Meldrum again in 


Zeſlie's tent; ſo he did deſire me to walk forth, and 


told me he had been with Secret iry Sadeler, to 
whom Meldrum did deliver a private packet of Let- 
ters, and did require anſwer. But the Secretary 
told him, that the King of Sweden would write none, 
till he heard from the Marquis of his laſt Letters, 
ſent with David Ram/ay. 

Meldrum went further with the Secretary of Se- 
den, telling him, that it was greatly for the advan- 
tage of the King of Sweden, whole ambition was 
without limits, that the Marquis did raiſe war in 
Britain; for if the King of dueden had a mind to take 
Denmark, the King of Britaiz ſhould not be able to 
help his Uncle. The Secretary of Sweden did anſwer, 
that we care not for, neither do we fear your King; 
for he that would not help his own Siſter, will ne- 
ver help his Uncle. | 

I did ask Meldrum, what they did intend to do 
with the Prince and Queen of Brilain; he anſwered, 
the Child ſhould be caſt in with his Father, and the 
Queen ſent home to her Mother to be put in a 
Monaſtery. | | 

I did ask him, what charge he would have in 
thoſe employments ; he ſaid, he ſhould be Secre- 


tary of State, and have a Horle-Troop. 


Meldrum did ſhew me alſo, that all who 
would not take our part, of Sco!/men in Scotland, 
ſhonld be put in the Baſs, or ſome other Priſon, 
till all were ours; and that the Marquis would take 
pledges of all who in Scotland did lie by as neutrals 
at the firſt, 

At my coming to Holland in March laſt, David 
Ramſay did leave word at Amſterdam, when I did 
come, to ſend him word; which I did : hecame 
from the Hague to Amſterdam, and ſtayed with me 
eight days, where he did deliver mea Letter from 
the Marquis only of complement and thanks. He 
told me all went right with the Marquis; that he had 
gotten from his Majeſty 100001. in England, and the 
Wine-Cuſtoms of Scotland for ſixteen years; which 
the Marquis would ſell, and that all things went on 
without any obſtacle ; and that the only ſtay was 
for want of Arms and Munition, and eſpecially 
Powder; and deſir'd me to put on hard for this, 
with the Swediſh Ambaſſador, which I did. There- 
after he told me, he had evil news to tell me, that 
the Marquis's wife was brought to bed of a child. 

I did ask him, where our forces ſhould meet ; he 
ſaid upon the Sea, and thereafter land in Scotland 
or England, he would tell me no more: but that 
for my buſineſs of Orkney, I might have it better 
cheap than to pay the duties of it; and he told me, 
that when I ſhould meet with the Marquis, he 
would infuſe in me thar which he durſt not ; fince 
he would have the Marquis to take the thanks to 
himſelf. And withal he did deſire me, that I ſhould 
not tell the Marquis what had paſt between him 
and me. | 

I did ask him, what part of England, we ſhould 

eſt land at; he ſaid at Zarmouth or Harwich, or 
thereby. He told me that England had made a 
peace with Spin very prejudicial to Holland; and 
that the Treaſurer and ſuch of the Spaniſh faction, 
as Carliſle,and Cottington,and Kenelm Digby had mut- 
fled the King to bar the Hollander from the fiſhing ; 
which he ſaid might fall out happily for them, and 
he did defire me to aſſiſt them at the Prince of 
Orange's hand, as a ſpecial ſervice to the Marquis, 
to make the States contribute with the Mar- 
quis : and I did ſpeak to the Prince of Orange, and 
his Excellency told me, that he would do his beſt 
therein, | | 
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He told me, that Spain and France were 


ſtriving who ſhould firſt drink up England in their 
ambition; but he hoped the Marquis ſhould prevent 
them both. He did ask my advice, whether it were 
beſt to croſs the Seas once, or to go on bravely. I 
anſwered, delays were not good, which he did ſub- 
ſcribe to; and ſo we concluded, and I came for 
England. 

At my coming to England, my Lord Hamilton 
did give me many thanks, aſſuring me, that he 
would not want me; and that I ſhould have what 
conditions I would deſire, for he ſaid, that ſhould 
not ſeparate us. | 

did defire his Lordſhip to go on with me really, 
if he meant to have my ſervice, he ſhould have it 
without conditions; he did anſwer, My Lord, I 
will not want you, for I have written to the King of 
Sweden, with Elphingſton and Meldrum, that I will 
detain you with me,and aſſure your Lordſhip,that he 
chat will hazard with me now in this buſineſs, it 
ſhall be a tye to me, and my poſterity to hazard 
my fortune and eſtate, with kim and his. The ſame 
word the next day he ſent to me, with Sir James 
Hamilton, the Earl of Haddington's ſon. 

The ſaid Sir James Hamilion and I being toge- 
ther, I did much commend a ſuit of apparel which 
Sir James had; his anſwer was, I have them on, 

ay them who will, I have taken them up, it may 
be a Merchant of London will pay for them, eer it 
be long; my Lord, take one alſo on luck's head. 

The firſt day, my Lord Marquis went down to 
Greenwich in a barge accompany'd with Sir James 
Ramſay, Sir James Hamilton, Sir Robert Ballenden, 
Capt. Douglas, and (I do think) Ludewick Leſlie,the 
King our maſter having gone before the diſcourſe 
was moved, if they were to make an inſurrection, 
where would th:y begin? The Marquiz anſwered, 
he would march to London directly; and one of 
them (I think Capt. Douglas) ſaid, that he Knew 
a houſe in London ſhould make them up for ever. 

That day my Lord Marquis told me, he would 
ſell the Wine Cuſtoms, for he expected no more 
from Exgland. | 

Capt. Douglas told me, that they would have 

from the King an hundred barrels of Powder, and. 
that they would make ſhift for arms. 
Sir James Ramſay told me, on Sunday laſt at 
Greenwich, that he had 1500 men in readineſs on a 
week or leſs advertiſement; and that his ſtay only 
was here, till he heard the men in Scotland were rea- 
dy, and that his rendezvous would be at Norwich, 
and meet the reſt. Sir James Hamilton told me, 
that the Exgliſb rendezvous ſhould ſhip at Harwich, 
for he ſaid, the Devil have his part of the river of 
Thames, he did not like it. 

The Earl of Roxburgh told me, that he and o- 
thers the Marquis's friends, were at firſt againſt 
the Marquis's courſes ; but now ſince they ſaw his 
Lordſhip ſo far engag'd, and that he only aim'd at 
the glory of God, that he and all others his friends 
would put to their helping hand. 

On Thurſday laſt, the Earl of Roxburgb told me, 
that the Marquis would haſten his reſolution, and 
ſaid, that he would aſſure me, my Lord Marquis 
thinks himſelf for ever bound to me, and ſo do all 
his friends for his Lordſhip's cauſe ; and I will aſſure 
your Lordſhip he truſts you, and that you never 
took a more faſt and real friend by the hand. 

My Lord Roxburgh, Sir James Ramſay, and 
Capt Douglas queſtioned me, what was the reaſon, 
that I had taken on Sir Pierce Croſby, ſince the 


Marquis had caſt him off. This day ſcve ally, I 
told them, I was forc'd in honour and confcience, 
to keep my promiſe to the King of Smeden; ſo that 
I did take on Sir Pierce Croſby, to ſend him thither 
with Jriſh and Engliſh, and that myſeif was 


minded with all the Scots that I could get, to follow 


the Marquis's fortunes ; the which anſwer ſeverally 
given, gave them all content. | 
In witneſs of the truth of theſe, I have ſign'd it 
with my band, day and year aforeſaid. 
| Sic ſubſcribitur D. Rea. 

After reading of the whilk relation judicially, 
the ſaid Lord Uchiltrie declared, that ſo far as his 
memory ſerves him, there is no difference betwixt 
the foreſaid copy of relation, ſubſcrib'd by the five 
Counſellors, and the principal, or original, ſer 
down and ſubſcrib'd by the faid Donald Lord Rea: 
upon the making of the whilk declaration, his Ma- 
jeſty's Advocate ask*'d inſtruments. 

Thereafter his Majeſty's Advocate anſwering to 
the former alledgances proponed by the Pannel,and 
to the firſt part thereof, he opponed the Pannel's 
own depoſitions, made upon the 2oth and 24th of 
June, ſubſcribed by the five Counſellors ; and 
whilk are granted by the Pannel to be true copies, 
together with the repreſentation ſubſcrib*d and writ- 
ten with the Pannel's own hand, whilk verifies the 
firſt and laſt points of the particulars concerning the 
Pannel's poſitive affirmation of the Treaſon. And 
that the _—_ was prime Agent thereof, toge- 
ther with the ſpeeches ſpoken to his Majeſty, upon 
the Sunday after dinner; and as to the 3d particular 
point of the Dittay, anent the Earls of Hadington, 
Roxburgh, and Buccleugb, who are called Plotters ; 
that is verified by the relations made by the Lord Rea 
the 18th of May, acknowledg'd alſo by the Pannel, 
and by the Lord Rea's depoſitions, whilks are uſed 
conjunctly, for verifying the ſecond particular point 
of the Judgment, anent the three Noblemen who 
are call'd Plotters, the one thereof, viz. the rela- 
tion to prove the negative part of the Dittay, and 
that the Pannel had no warrant from the Lord Rea. 


And for verifying the affirmative, that the Lord 


Rea diſclaimed the ſame uſes, the ſaid Lord Rea's 
depoſitions. And where it is alledged, that the Dit- 
tay, ſo far as it is founded upon the Lord Rea's de- 
poſition, is not relevant againſt the Pannel, becauſe 
he is the Pannel's party, and becauſe he was not 
ſworn, and not in preſence of partics, quod eſt 
teſtis ſingularis, and not ſubſcribed by him; it is 
anſwered, firſt, that the negative point per ſe is ſuf- 
ficient, to infer the relevancy of the Dittay in this 
point; that he gave them up as Plotters, without 
any warrant of the relation from the Lord Rea, 
whilk 1s clear, by conferring the lift of repreſenta- 
tion, given in by the Pannel (wherein they are cal- 
led Plotters) with the ſaid Lord Rea's relation. 
Whereby it is evident that the repreſentation, given 
in upon the 16th of May, could have no warrant 
of the relation, whilk in the Pannel's depoſitions is 
affirmed to have begun upon the 13th of May, and 
cloſed the 18th of May, and deliver'd to the Lord- 
Treaſurer to be given in to his Majeſty. Within 
the whilk relation there is not a word of the ſaid 3 
Earls, neither can the Pannel pretend ignorance 
hereof, in reſpect he in his own depoſition grants and 
confeſſeth, that the Lord-Treaſurer, to whom they 
were remitted by his Majeſty, deſired to give in 
the relation in writing, conform to the whilk the 
Pannel and the Lord Rea went together and conſu- 
med the whole night indrawing the faid —_—_ ; 
whi 
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whilk night was the night or evening of the ſaid 


17th of May, whereupan firſt they appeared be- 
fore his Majeſty. And the Pannel having given in the 
repreſentation of the prime Agent and the Plotters 
upon the 16th day preceding, he could not have 
omitted ſuch a ſubſtantial point of the relation, 
which fo. nearly. touched the Marquis and the three 
Noblemen aforeſaid, and the Pannel's own exone- 
ration. Like as the Pannel himſelf with his own 
hand wrote up and drew off the ſaid Lord Rea's Pa- 
pers the ſaid relation of the 18th of _ So that 
the Pannel can never affirm, that he had any War- 
rant from the ſaid relation for branding the Marquis 
as prime Agent, and the faid three Noblemen as 
Plotters. And as to the Arguments made againſt 
the Lord Rea's depoſition ; 306] 

Firſt, the ſame is not uſed per ſe, but jointly 
with the other, E. jurdta plena faciunt fidem. Next 
the Lord Rea is not the Pannel his party, /ed eff 
author & mandator quam ten-batur edere, otherways 
he would have been bimſelf culpable of Treaſon, 
or a delator of Treaſon againſt the ſaid Noblemen, 
pana talionis vel tautcjatheias by Act of Parlia- 
ment, made by King Fames VI. Par. 11. Cap. 49. 


Next, nulla necelſilas jurisjurardi quia non teſiis ſed 


author a ri nuncuhalus. And the ſingularity can- 
not be objcCted, becauſe he uſed him 1anguam ſin- 
gularem & ſolum' to warrant his declaration; and 
tor preſent he could not be, if the Lord Rea had 
been examined tanguam teſtis, as the Panne! al- 
ledges : and as to the authentickneſs of the Copy of 
the Relation, it is approven by the Pannel, and he 
cannot be heard to object againſt the authentickneſs 
thereof, nor of the other Copies; becauſe they are 
ſubſcribed by the {aid five Counſellors, and have the 
Warrant of his Majeſty's miſſive Letter directed to 
the Council: which the Pannel for reverence of his 
Majeſty'sLetter,and of theCounſcllors ſubſcribers of 
the ſaid Copies, has acknowledged as true. And 
therefore cannot be heard to object againſt the re- 
manent, whilk has the like ſolemnity of his Ma- 
jeſty's Letter, and conſequently the fourth Alledg- 
ance ought to be rep2lled. FORE 
9vinto, It is alledged for the Pannel by his Pro- 
locutors, That as to the particulars of his Ditray, 
the Pannel purges every one of them in manner fol- 
lowing 3 viz. The firſt particular point is not rele- 
vant,. becauſe that the Pannel at his firſt meeting 
with his Majeſty upon the 17th of May did ſignify 
to his Majeſty, that the Buſineſs was a Treaſon a- 
gainſt his Majeſty, and that the Party was the Mar- 
quis of Hamilton as he was inform'd. This Article 
enforces not againſt the Pannel, that he is a Leaſing- 
maker and Forger, but clearly frees him thereof, 
bearing as be was informed. Whilk Article being 
the Sum and Subſtance of the whole Dittay, hav- 
ing the aforeſaid Clauſule (as he was inform'd) 
annex*'d. thereto, inforces of neceſſity the ſame 
Clauſule to all the particulars of the Dittay com- 
prehended under the ſaid. General quia ſemper ſye- 
cialia generalibus inſunt. And that the Pannel ſpake 
it by Information, it is clear by the Pannel's Depo- 
ſitions upon the 20 and 24 Days of June, and by 
the Lord Rea's Depoſition the 21 of June, acknow- 
ledging the Pannel's Examination to be true in all 
Points, in ſo far as the ſame concerns the Know- 
ledge, Words and Acts of the Lord Rea, and by 
the Relations made, by the Lord Rea and ſub- 
ſcrib'd by him, and other Relations made by the 
ſaid Lord Rea to the Pannel by. Word, as the Pan- 
nel's. own Depoſition bears, Neither was it ever 


heard or practis'd, that any Subject being neceſ- 
ſitated by the Law to reveal what may concern the 


King's Majeſty or the State, and revealing the fame 
with his informer therein, and conſtantly abiding 


thereat, and willing to maintain the fame upon any 
Torture or Trial whatſomever; that the Revealer, 
upon the Party's denial, ſhould be call'd in queſtion 
of his Life, as the Deviſer and Forger, or the 
ſame to work any ways againſt the Revealer ; and 
which if it ſhould *now take place, and begin to 
be a preparative againſt the Pannel; it were to 
give way and occaſion to all treaſonable Exploits, 
and that ſecurely, becauſe none would or durſt re- 
veal the ſame. 

Next, as for the Liſt of Names of the principal 
Agent and Plotters repreſented to the Lord-Frea- 
furer the 16th of May, affirmed to. be forged and 
invented by the Pannel himſelf without any War- 
rant from my Lord Rea, conform to the Pannel's depo- 
ſition upon the 20th and 24th days of June laſt, none 
of the Pannel's depoſitions foreſaid, to the whilk the 
Dittay remits, bear any ſuch Confeſſion or Forging by 
the Pannelʒ but bears expreſsly the Lord Rea's relation 
to him in both the Pannel's depoſitions, which is ſuffi- 
cient for an Informer. | 

It is aſked by the Pannel, That whereas it is al- 
ledged by my Lord Advocate, that the Pan- 
nel could never aſcribe any true Cauſe or Kno w- 
ledge in the Liſt or Repreſentation where the Lord 
Marquis is named prime Agent, and the ſaid Earls 
of Haddington, Roxburgh,and Buccleugb, Plotters ; be- 


cauſe. the Lord Advocate affirms, that the relation 


was given in upon the 18th day, and the Liſt pre- 
ſented to the Freaſurer the 16th day; and ſo the 
Pannel could have no juſt reaſon why theſe con- 
tain'd in the Lift were not contain'd in the rela- 
tion, which was poſterior. The Pannel affirms, 
that howſoever the Liſt was given in before, the 
reaſon thereof is thus: The Lord Advocate making 
mentior®of his relation, diſtinguiſhes not betwixt 
a relation by Word, and another by Writ ; but fo 
it is, that my Lord Rea made relation to the Pannel 
upon the 13th of May of the whole Things con- 
tain'd in the Relation upon the 18th of May, as 
appears evidently by the PannePs 1ſt and 2d De- 
poſitions, and upon the 14th and 15th days my 
Lord Rea renewed the diſcourſe concerning my 
Lord Seaforth, and explains himnſelf in theſe parti- 
culars concerning the Earls of Haddington and Rox- 
burgh anent their being upon the Secret and Counſcl 
of the Marquis's courſes ; That it was repreſ nted 
upon the 14th and 15th days, the Lord Rea and the 
Pannel being both at Greenwich, return'd upon 
Monday Morning, being the 16th day. to London 
at which time the Panne] went unto the Lord-Trea- 
ſurer, and there fell in diſcourſe with the Treaſurer 
on the B ſineſs concerning the Margnis's Power 


in Scotland, and Friendſhip with the Pann:!, and 


to ſhew his Lordſhip he would let him know was 
very great; and fo came forward to the Pannel's 
own Houſe, and wrote the Repreſentation and deli- 
vered the ſame to the Lord- Treaſurer, which was 
done upon the 16th day, being Monday. And where 
my Lord-Advocate alledges, that there could be 
no ground for this repreſentation before the giving 
in thereof from my Lord Rea's written Nen 
becauſe the repreſentation preceded it in time, and 
the Plotters were not nam'd in the relation, 
whilk thereafter followed upon the 18th of May, 
anſwers the verbal relations concerning the Plotters 
made by the Lord Rea to the Pannel preceded the 
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ſcriptural relations given in to the Treaſurer; 
yea and the Repreſentation both, becauſe done upon 
the 14th and 15th days of May, the repreſentation 
being upon the 16th, and the written relation upon 
the 18th. Neither was it needſul to the Lord Rea 
to make that relation in this paper, which he had 
made to the Pannel before by word, like as there 
are ſundry other things in the Pannel's depoſitions, 
whilk are not ſet down in that written relation. 
Firſt, becauſe in all the written relation, no men- 
tion is made of my Lord Seaforib, or any thing 


proceeding from him; if of nothing from him, why 
then of the Grounds of the Pannel's repreſentations 
whilk was had from my Lord of Seaforth ? 


The Juſtice continues all farther diſputation and 
reaſoning in this matter (by reaſon of the lateneſs 
of the Night) to the Morn the 2d of this Month 
of Decemb-r, and ordains the Pannel to'be return'd 
to Ward, to remain therein in the mean time; the 
Perſons alſo warn'd apud Aa to the morn, all Per- 
ſons under the pain of a thouſand Marks. 


Curia Juſticiariæ S. D. N. Regis tent” in pretorio burgi de Edinburgh, ſecunds die menſis Decembris, 
Anno Dom. Milleſimo, Sexcenteſimo, Trigeſimo primo, per Honorabiles & Diſcretos Viros, Maziſtros 
Alexandrum Colville de Blair, & Jacobum Robertoun Advecatum, Fuſticiarios deputatos nobilis & po- 


tentis Comitis Willielmi Comitis 


Stratherne & Menteith, Dom. Graham, Kilbryde, & Kynpont, 


yrdiſidis ſecreti Concilii & Fuſticiarii generalis dict. S. D. N. Reg totius ſul Regni Scotiæ, ubilibet 


conſtitut. Sectis vocatis & Curia legitime affirmata. 


Intranꝰ 
AM ES Lord Uchiltrie, delated of the Crimes 
foreſaid, mentioned in his Dittay. 


| oY ⁰˙ mꝛů 
Sir Thomas Hope of Craigball, Knight and Baro- 
net; his Majeſty's Advocate for his Highneſs's 


Entries. 


Prolocutors in Defence. 
Mr. Robert Nairne, | 
Mr. Alexander Pierſon. 8 Advocates. 
Gilbert Neilſon. 


The ſaid James Lord Ucbiltrie by himſelf repeats 
the former firſt alledgance, word by word, as it 
ſtands, and eikis thereto, That he can no ways 
be in mala fide, That the Grounds of his repreſen- 
tation preceded not his written repreſentation hoc 
Argumento, as it is alledged, becauſe the Lord Rea 
had omitted in his relation to make mention thereof; 
whereas my Lord Rea's facts cannot make the Pan- 
nel guilty ſimply. Neither can his omiſſions take 
away the ſtrength of the Pannel's Arguments of 
his innocency : for it was the Pannel's part to 
follow him, and not to lead him; to reveal aſſertions, 
and not to indite aſſertions to him. Neither was the 
Pannel under any juſt cauſe of fear that his omiſ- 
ſion could endanger him in the point; becauſe he 
was conſcious to himſelf, that my Lord Rea had 
told him the Grounds of his repreſentation of before, 
viz. upon the 14th and 15th days of May, by ver- 
bal relations thereof upon the ſaid days. The Pan- 
nel likewiſe knew that there was a ſecond relation 
wrote of ſundry other particulars to be made by 
my Lord Rea ſubſequent; among the whilk he 
knew the Grounds of his preceding verbal relations 
of his repreſentation was to be juſtified and cleared, 
So by thele reaſons the Lord Rea's omiſſion of the 
grounds of the Pannel's repreſentation out of his 
ſcriptural relation eo tempore can give no juſt ground 
to invalid or infringe the truth of the Pannel's 
aſſertion, That my Lord Rea by verbal relation 
preceding both the repreſentation and that written 
relation had told him, that the Earls of Haddington 
and Roxburgh were upon the counſel and ſecret of the 
buſineſs informed againſt the Lord Marquis. The 
ſame laſt Argument holds good likewiſe for my 
Lord Buccieugh; and as to the repreſentation in 
genera], the Pannel declares, That it was written 
and given in upon a Diſcourſe of my Lord Trea- 
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ſurer's inquiry for the Friendſhip of the Marquis in 
Scotland by Blood or Intereſt ; whereby conjecture 
might be made of his power ſuppoſitive, if his 
Friends had joined to him. And this is clear by 
the very Writ itſelf, in naming it a repreſentation, 
and not an information, accuſation, nor relation. 
The general ſtrain of the Writ likewiſe, evidences, 
that there was no intent by that Writ to reflect in 
any thing concerning the Lord Marquis or thoſe 
three Noblemen. Becauſe the repreſentation con- 
raining one fide and a half of paper, that whilk con- 
cerns theſe Noblemen originally will ſcarce take up 
two long lines, Whereby it is manifeſt, that the 
intent of the Pannel was more to illuſtrate other 
things, viz. The alliance and intereſt in blood of 
the Noblemen to theſe firſt four, than any intent of 
either delating or inſerting any crime or fact againft 
theſe firſt four : but to diſtinguiſh by way of nar- 
ration betwixt the one and the other. And altho” 
this be ſaid, the Pannel atteſts, that the mentio- 
ning of theſe Noblemen ſucceeding the firſt four, 
be taken in no evil part, for he atteſts no meaning 
to that effect, whilk the Pannel thinks Chriſtian 
Charity will not preſume his Wife's Son his Chil- 
dren's Brother, the prop of his providence under 
God, and of his Wife and Children, the Earl of 
Cafjils being one; and the Marquis of Huntley his 
Chief by his Mother, his good Dame, Brother's 


Son, who ſaved the Pannel's life, and for whom 


the Pannel has ventur'd his life, or any of his; can 
it be preſumed that the impannelled would have in- 
tended malice to that Maſs, wherein theſe two 
helped to make up the conſtruction? Neither doth 
it appear by any intent, that any thing was 
meant by the repreſentation, but an explanation of 
Noblemens power in Scotland. Neither let this be 
thought any new invention or new explanation; be- 
cauſe it is mentioned before that alledged by my 
Lord Advocate in the Dittay and acknowledged 
thereby; neither can it be preſumed, that theſe 
words, prime Agent and Plotters, can import an in- 
formation of any thing, becauſe all direct affirma- 
tions muſt be enunciation, and mult have /aum vin- 
culum to join the Subject and the Attribute together. 
Which Vinculum and connection of it want no enun- 
ciation z if no enunciation, no affirmation, nor lye. 
But ſo it is, the Words prime Agent have no vin- 
culum, nor the word Plotters ſimply has no vin- 
culum betwixt them as Attributes, and the perſony 
named as the Subject, and therefore no enunciat:on, 
nor affirmation, nor lye. And where my Lord Ad- 

2 vocate 
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vocate in his Dittay affirms, that it is manifeſt 
by the Pannel's own deſpoſition, the truth of the 
Dirtay 3 and in the diſpute yeſterday, produces a 
particular, that the. Pannel ſhould have deponed, 

that the Lord Rea ſaid, that he had no certainty of 
the buſineſs ; this can no ways fortify the aſſumption 
of the Dittay. Becauſe the Pannel's depoſition ſays not 
that the Lord Rea had certainty, but whether he had 
certainty or no, the words whilk the Pannel alledges 
was told to him by the Lord Kea ; for the Pannel's 
depoſition depends not upon a ſcientia certa, but re- 
latio certa, that he ſpake it to the Pannel as he has 
deponed. As to the third Article of the Dittay, anent 
the Pannel's procceding and ſpeeches to his Majeſty 
the 22d of May,to wit, Sir, ye know the buſineſs, but 


know not the time; Sir, either do or die; this Article 


inforces not upon the Pannel lying to his Majeſty. 
For the Lord Kea, and the Pannel upon his informa- 
tion, both had acquainted his Majeſty with the buſi- 
nels, ſo that the Pannel might truly ſay, Sir, ye 
know the buſineſs 3 and it is as true, that the Pannel 
knew not the time. As to the words do or die, that is 
a uſual phraſe of ſpeech and imports, Sir, ſee to your 
/afety, till theſe informations had been clear'd, and 
is of itlelf a faithful advice to his Majeſty, and 
not a malicious Counſel ; and advice for to prevent 
the King's Majeſty his harm, and not to draw harm 
upon any other: like as the words themſelves inforces 
not againſt the Pannch, as the dittay bears; but 
does very well admit a harmleſs ſenſe, and ſhould 
be interpret to the beſt meaning the words may ad- 
mit. Quia de jure etiam in dubiis & cbſcuris quod 
minimum & benignius ſequimur. Lege nona & 
56. de Regulis juris; & in ambiguis orationibus maxima 
ſententia ſpectanda eſt ejus qui eas protulit. Lege 96. 
ibidem; & quoties idem ſermo duas ſententias exprimit, 
ea potiſſimum accipienda eſt, qua rei gerendi aptior eſt; 
dabil autem operam exprimi reus difta verba at cui li- 
cito; to wit, the revealing, of purpoſes, he heard 
againſt the King and State. Denique in pænalibus 
eauſis ſemper benignius interpretandum eſt, And 
therefore the Pannel's ſpeaking and infiſting with 
the King's Majeſty to ſee to his own fafety, ſhould 
be referred to its own cauſe ; to wit, the Pannel's 
moſt bounden duty and tender love to the King's 
Majeſty, his welfare, and to the State of the King- 
dom, fearing their faith, upon that relation that had 
been made to him. And alſo fearing his own faith, 
if that he ſhould have been found any ways remiſs, 
or flack in not inſiſting with his Majeſty to prevent 
thoſe evils And treaſonable plots, ſo often related 
and repeated to him; and whilk the Pannel then 
feared to have been Treaſon, and to have come be- 
yond Sea. And ſhould not be attributed, as the 
Dittay bears, to any malicious Counſel, or Purpoſe 
of the Pannel, for inſtigating, or ſtirring up of 
his Majeſty, to any ſudden and violent courſe a- 
gainſt the Marquis's life and honour ; as the Pan- 
nel atteſteth before God, to have been his true 
meaning, Like as he in his Examination in June, 
upon the 21ſt thereof, depones, that upon Sunday 
Morning, whilk was that day he adviſed the King's 
Majeſty with theſe former words, was that he 
ſhould go to London for more ſafety, and that the 
Pannel had no other end of ſpeaking of the words 
foreſaid. 

liem, The words do or die, can be no Leaſing, 
becauſe they are not words of affirmation, but of 
counſel or advice. | 

As to the Paper of names, whilk the Dittay 
affirms ; the Pannel has confeſſed to be made by 
himſelf, and that the Lord Kea was not privy to 


the making thereof, nor delivery of the ſame to the 
Lord-Treaſurer; it is anſwered, theſe words made 
by yourſelf, is written with your own hand, ſo 
purported to be by the Dittay itfelf, in that article 
anent the liſt of names delivered to the Treaſurer. 
To the writing of the whilk paper with Pen and 
Ink, and to the inſtant delivery thereof, by the 
Pannel to the ſaid Lord-Treaſurer, the Lord Rea 
was not privy, he not being preſent with the Pan- 
nel at that time; but does no ways enforce, that the 
names and matter of that written paper was for- 
ged and deviſed by the Pannel. But by the con- 
trary, the Pannel by his depoſition, made the 2oth 
of June, whilk bears, that after the Lord Rea had 
revealed to him the particulars, he deſired the Pan- 
nel to acquaint his Majeſty, or the Lord-Treaſurer 
therewith ; leaving to the Pannel his own free-will, 
whether he ſhould acquaint him therewith, by 
word or writ. Et Hic maxime ſpectanda eſt ſententia 
Proferentis, who is no ways contrary to himſelf in his 
depoſitions z but whilks both ſubſiſts in their own 
true ſenſe. | 

As to the Article bearing the Pannel in his Exa- 
mination, being inquired for what cauſe he did 
name the Lord Marquis to be prime Agent; and 
that the Pannel affirmed, that he could aſſign no true 
reaſon nor warrant from the Lord Kea it is an- 
ſwered, that the Pannel is not obliged to give any 
true cauſe. But that the Lord Rea's relation to him 
qualis qualis is a ſufficient Warrant. 

Secundo, The Pannel's depeſition upon the 24th 
of June bears the contrary of the ſaid Article, and 
aſſigns the cauſe to be, that the Lord Rea had told 
him, that the Lord Marquis's followers, had ſaid 
the intent of the Marquis's Levies was to invade $co/- 
land or England. As alſo the PannePs Examina- 
tion upon the 20th of June purports, that upon 
the 13th of May, the Lord Rea came to the Pan- 
nel's chamber, and there putting the Panne! in 
mind of their former ſpeeches, told the Pannel that 
the purpoſe of the Marquis of Hamilton's Levies, 
as divers of his Commanders and Followers had in- 
form*d him, was, that either they ſhould not go out 
of England or Scotland, or if they did, they ſhould 
return to England or Scotland, and ſurprize the 
King's houſes in Scotland, viz. the Caſtles of Edin- 
burgh, Siriveling and Dumbarton, and fortify them- 
ſelves in Leith, under the pretence of training, and 
ſhould take Berwicł, and ſo march forward into Eng- 
land: and that the intention fo to do, was, as the 
Lord Rea ſaid, that he was ſo informed, and as 
the depoſition in itſelf bears. 

Tertio, The Lord Rea's written relations of di- 
vers perſons diſconrſes to the ſame purpoſe, of the 
whilk he was informed by themſelves ; whilks written 
relations, although they be written on the 18th of 
May laſt, yet are of matters and purpoſes that paſ- 
ſed long before, and related of before to the Panne! 
by word, by the ſaid Lord Rea. | 

Quarto, The Lord Rea at his firſt coming to his 
Majeſty in this buſtneſs, in the Pannel's hearing, 
being aſked of the King's Majeſty, why he had not 
told his Majefty ſooner of it, the ſaid Lord Rea 
anſwered, becauſe it concerned ſo near the Marquis 
of Hamilton, who was ſo near to his Majeſty z he 
was afraid to communicate the ſame to his Majeſty 
immediately, as the ſaid Lord Rea's depoſition taken 
upon the 21ſt of June purports. 

lem, The Lord Rea's depoſition made upon the 
21ſt of June, wherein he depones that he ſaid he 
ſnould bring as honeſt a man as himſelf, that would 


tell to the Lord Marquis's face more nor the 
Lord 
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Lord Rea would do; ſo all that the Panne! ſpake 


herein, was by Information, and ſo therein is no for- 
ger, nor maker of Leaſings. 

8 Item, The Pannel's depoſition, taken upon the 
20th of June, bearing that the Pannel told the 
Lord-Treaſurer, That the Lord Rea told him, he 
had yet more, and would ſay ſo much, as the Lord 
Marquis would not have a face to deny it; whilk 
the Lord Rea then preſent affirmed, in ſo much as 
the Lord-Treaſurer ſaid, then is the buſineſs at an 
end, there needs no more writing. And this Article 
before repeated, the Pannel affirms, that the Lord- 
Treaſurer of England heard theſe words, and did 
affirm the ſame before the King's Majeſty, and 
Council of England, upon the peril of the Pannel's 
head, 

item, As to the Article bearing the Lord Rea's 
declaration upon the 21ſt of Jane, that he knows 
nothing againſt the perſon of the Lord Marquis, but 
that the Marquis was as good a Subject as any the 
King had : it is anſwered thereto by the Pannel, 
that his depoſition and repreſentation depends not 
upon the Lord Rea's knowledge, but upon his re- 
lation made to the Pannel. And that declaration 
of the Lord Rea's takes not away the relation made 
by him to the Pannel, and doth not infer making 
and forging of Leaſings in the Pannel, without 
warrant from him; this ſpecially being conſide- 
red, for weakning and intringing of the Lord Rea's 
oppoſitions to the PannePs depoſitions, that my 
Lord Rea having ſaid theſe words in preſence of 
the Treaſurer of England, and juſtified by the 
Lord-Treaſurer of England, in preſence of his Ma- 
jeſty and Council of England, that the Lord Rea 
would ſay ſo much, as the Marquis ſhould not have 
the face to deny it; and now he ſays that he knows 
nothing anent the Marquis's perſon : whilk are 
contradictory to himſelf, and renders himſelf not 
ſufficient to improve the Pannel's depoſitions. 

Item, Here the Pannel, in this place, repeats the 
objections of the nullities, made againſt the Lord 
Rea's depoſitions, ſo far as the fame may be prejudi- 
cial to the Pannel. | 
Item As to the Article bearing that the Pan- 
nel being ask'd, by what warrant, he calPd the 
three Earls Plotters; and that he anſwer'd, that 
the Lord Rea had told him, that the Lord 
Seaforth had affirm'd to him, that the Earls of 
Melros and Roxburgh were acquainted with the 
particulars and ſecrets of that buſineſs ; declaring 
therewith, that the Lord Rea had affirm'd the ſame 
to him, before he gave in the paper of repreſenta- 
tion to my Lord-Treaſurer. Albeit the Lord Rea 
by his depoſition the 24th of June, declar'd, that 
the firſt time the Lord Seaforth had ſpeech with him, 
anent the ſaid two Earls, and their being privy to 
the Marquis's buſineſs, was upon the Monday after 
the Marquis's coming out of Scotland, and not be- 
fore; and ſo after the repreſentation given in to 
the Treaſurer upon the 16th of May, containing 
the names of the Plotters and Actors; at whilk 
time the Pannel could not truly affirm any infor- 
mation-from my Lord Rea: to the whilk it is an- 
ſwer'd by the Pannel, that he by his depoſition 
made the 24th of June, has declar'd, that all the 
underſtanding the Pannel had in the buſineſs, came 
to him from the Lord Rea, alſo by his depoſition 
the 20th of June. 

Hem, The Lord Red's granting of the ſpeech 
himſelf, anent the two Earls, makes preſumption 
ag ünſt the ſaid Lord Rea, likewiſe for the time, 
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Quia dicta fata preſupponunt & trabunt ſe cum ſuis 
circumſtantiis : neither is it probable nor ordinary, 


that there ſhould be that ſagacity of ſpirit in the 


Pannel, as to preſs what the Lord Rea ſhould 
make to him ſo long before, Quod non praſumilur, 
Jed preſumptio, pro eo eſt, quod maxime eſt, ſecundum 
naturam toto; lituio de preſumptionibus. And ſo this 
article enforces not againſt the Pannel, that he is 
maker and forger, becauſe the Lord Rea denies 
not ſimply, but the time of the Pannel's depoſition 
thereanent, whilk is no Leaſing, | 

Item, The Pannel in his Examination upon the 
20th of June, in the courſe and order of the depo- 
ſitions thereof, whilk is the order of time, before 
the article anent. the repreſentation of the liſt of 
names to the Lord-Treaſurer; he depones, that 
the Lord Rea had told him, that he had ſpoken. 
with the Lord Seaforth, and had underſtood that 
from him ; whilk general has no other meaning but 
that whilk is particulariz*d, by the ſaid Lord Rea's 
Examination upon the 24th of June; in that article 
thereof, bearing, that the Lord Rea did affirm to 
the Pannel, that he heard the aforeſaid report of 
the two Earls, before the Pannel made or deliver'd 
the paper of repreſentation, 

lem, The Lord Rea's depoſition upon the 24th 
of June, bears not the Lord Rea to deny, that he 
did affirm to the Pannel, that he heard the report 
of the ſaid two Earls from the Lord Seaforth, be- 
fore the Pannel made, or deliver'd the paper of re- 
preſentation to the Treaſurer. But purports, that 
the firſt time that the Lord Seaforth had any ſpeech 
with the Lord Rea, touching the two Earls, their 
being privy to the particulars, and ſecrets of the 
Lord Hamilton's buſineſs, was upon Monday after 
the Marquis's coming from Scotland. And fo that 
the Lord Seafortb had not ſpoken with the Lord 
Rea thereanent at that time; whilk is nothing to the 
Pannel, whether the Lord Seaforth had ſpoken with 
the Lord Rea or not, But denies not the foreſaid 
report of the two Earls made by the Lord Rea to 
the Pannel, whilk the Lord Rea did then affirm, 
that he had the ſame by information of the Lord 
Seaforth ; neither is the Pannel obliged to make 
good the Lord Rea's warrant herein, that the Lord 
Rea had the ſame by information of the Lord Sea- 


forth; but the queſtion is, if the Pannel heard the 


ſame from the Lord Rea, before the giving in of 
the repreſentation to the Treaſurer. Whilk the 
Pannel affirms and abides at, conform to his depo- 
28 made upon the 2oth and 24th of June, as 
aid is. et | 
Item, The Pannel here alſo repeats all the ob- 
jections againſt the Lord Rea's depoſitions, ut 
ſupra: | 
Item, Anent the Article, bearing, the Lord Rea 
to have told the Pannel, that he could not gueſs 
who elſe ſhould have been in the plot, unleſs it were 
the Lord Buccleugh; and that the Lord Rea, who 
by his depoſition upon the 24th of June depones, 
that the Pannel, and not he, did name the Earl of 
Buccleugb, as one would take arms in Scotland to 
aſſiſt the Marquis: It is anſwered thereto ut ſupra, 
that the Pannel by his depoſition has declared, that 
all the underſtanding he had in the buſineſs, came 
to him from the Lord Rea; as the Pannel's Exa- 
mination bears, and whilk he abides at, as moſt 
true. | 
Item, The Pannel's depoſition upon the 24th of 
ur bearing the Lord Rea told him, anent the 
rl of Buccleugh, is not ſimply, but cum cauſa, 
| —_— bearing 


on the 17th of May: By this word that is fu 


bearing the Lord Reg's reaſon, wherefore he named 
him: and whilk reaſon in ſubſtance is granted by the 
Lord Rea, although with ſome diverſity of words, 
at the leaſt not denied in his Examination upon the 
24th of June. And therefore, the ſaid Lord Reg's 
depoſition affirming the reaſon, but denying the 
naming the ſaid Lord Buccleugh, ought not to be 
credited in his denial ; but the Lord Rea's affirming, 
of the reaſon, inforces upon him the naming of the 
ſaid Earl. 2uta ratio confeſſa dicti præ ponderat & 


fræſumit contra proferentem. 


Item, The Lord Rea's ſpeeches to the Pannel, 
anent the Lord Buccleugb, though conjectural, ne- 
ceſſitate the Pannel to the repreſentation, and re- 
vealing of the ſame to his Majeſty ; eſpecially ſeeing 
the Lord Rea ſtrengtheneth the ſame with reaſon, 
wherefore he fo ſpake, to wit, that he heard the 
Lord Buccleugh ſpeak terrible and preſumptuous 


words againſt the King's Majeſty, at his own table 


in 179/land; as the Pannel's depoſition upon the 
24th of June purports, and whilk is granted by the 
Lord Nea himſelf in ſubſtance, at the leaſt not 
denied, | | 

lim, The Pannel repeats here again all his ob- 
jections againſt the Lord Rea's depoſitions; and 
alledges that it was never heard nor practis'd, that 
a ſubj:& being neceſſitate by the Law, to reveal 
what may concern the King or State, and revealing 
the ſame with his informer therein, and conſtantly 


- abiding thereat, and willing to maintain the jame 


by any trial or torture, that the revealer, upon the 
party's denial, ſhould be called in queſtion of his life, 
or the ſame any ways work againſt the revealer. 


And whilk if ic ſhould now take place, and begin 


- a preparative againſt the Pannel, the fame were 


to give way and occaſion to all treaſonable ex- 
ploits; and that ſecurely, becauſe none would or 


durſt reveal the ſame. | 


And further, where it is affrm'd by the Dittay, 


| that in the liſt preſented by the Pannel to the Lord- 


Treaſurer, there is deſign'd the Earls of Hadding- 


ton, Roxburgh and Bucclengb to be plotters ; the 
Pannel had ground to make the relation, no ways 


affirming any thing poſitive; becauſe if the Pan- 


nel's depoſition made the 2 4th of June, being exa- 


mined and asked why in the foreſaid paper, he makes 


the ſaid Earls plotters; 
It is anſwered in the depoſition, that the Lord 


| Rea had told the Pannel, he could not gueſs who 


elſe ſhould be in the plot, unleſs it were the Earl 


of Buccleugb; whilk word plot, having had rela- 
tion to the Earl's buſineſs, muſt alſo have relation to 


the other two Earls, ſeeing they were ſpoken of all 


at one time. | 


It is anſwered by his Majeſty's Advocate, firſt, 
to the firſt Article of the fifth exception, anent the 
purging of the Pannel's ſpeech to his Majeſty, 2 
joined, as the Pannel is informed, whilk the propo- 
ner for the Pannel will have to be repeated in all the 
ſubſequent paſſages concerning the buſineſs ; firſt, 
that this word, 41 he is informed, cannot purge him, 
becauſe he received no poſitive information from the 
Lord Rea, againſt the Marquis, nor no warrant to 
call him party, prime Agent, and to affirm to his 
Majeſty the bufineſs was known; to whilk laſt 


he ſubjoins his Counſel, very dangerous for the 


life-and eſtate of the Marquis ; whilks three are 


 conjoin'd to infer againſt the Pannel, an exceeding 


of the relation made to him by the Lord Rea, and 
the exceeding of it, with the Peril of the Noble- 
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man, his life and eſtate ; there being neither 
word nor paſſage in the Lord Reg's written relation, 
whilk may either warrant their ſpeeches, or infer 
them by conſequence. And in matters of this high 
ſtrain, as of Treaſon, no illation by conſequence is 
permiſſable, but upon the peril of him that infers. 
For in all the written relation there is not a di- 
rect word ſpoken againſt the Marquis, neither by 
David Ramſay, nor by Mr. Robert Meldrum; but 
allanerlie ſome mad and frantick ſpeeches utter'd by 
Meldrum upon his own imagination, or wiſh to 
have it fo, for diſturbance of the eſtate, by expreſ- 
ſing the manner how ſuch an enterprize, according 
to his fooliſh opinion, might be performed; bur 
not one word or ſyllable, that Meldrum heard it 
from the Lord Marquis, or from any, who de- 
clar*d they heard the Marquis ſpeak it. And as to 
David Ramſay, the worſt word that is in Eis relation, 


is anent the Marquis's miſcontentment, and all the. 


Marquis's aim was to uſe bis Levy for the protec- 
tion of Religion; whilk aim and intention the Lord 
Rea, after his coming to England, clearly under- 


| ſtood by the Lord Marquis himſelf z who employ'd 


him to be a Colonel in his company, and gave him 
this aſſurance, that he, that would hazard wich him 
in that glorious buſineſs for aſſiſtance of the King 
of Stoeden, ſhould make uſe of him, with the ha- 
Zard of his fortune and eſtate: and none of theſe 
paſſages will quadrate with thoſe ſpeeches ſpoken by 
the Pannel to his Majeſty ; That it was a Treaſon, 
an odious Treaſon, and the Lord Marquis party, 
as the Pannel was inform'd; and that it was the fil- 
thieſt Treaſon that ever was intended, and that rhe 
Pannel was ſorry that any Sco:chman ſhould have 
fallen into it, it being a ſhame to the whole Nation: 
whilk is a poſitive affirmation, not as the Pannel 
was informed, but as he himſelf did infer, upon the 
relation made to him by my Lord Rea, who would 
give the Pannel no aſſurance, he had any certain 
ground, whilk is manifeſt by the Pannel's depoſi- 
tion upon the 2oth of June laſt. And as to the 
relation, albeit it avow'd with theſe words (as he 
is inform'd) could give the Pannel no warrant to ex- 
preſs theſe poſitive ſpeeches to his Majeſty, upon 
the 15th of May; ſo far leſs to the other of prime 
Agent, and known buſineſs, with the ſubſequent 
counſel. Firſt, becauſe they are poſitively ſpoken 
without adjeCtion, (as he is inform'd) and where 
the proponer for the Pannel urges that theſe words, 
as he is informed, muſt be repeal'd in all ſubſequent 


paſſages 3 that. has ſome probability, in unico con- 


tinus aftu, vel unica ſcriplura. But here the Acts 
are diverſe, the days diverſe, the expreſſion of wri- 
ting diverſe, the liſt being upon the 16th of May 
the ſpeech with the King, as he is inform'd, upon 
the 17thof May; and the ſpeech of the known 
buſineſs with the Counſel being upon the 22d 
of May: and theſe three taken conjunttim, evi- 
dently charges the Pannel with the exceſs of his 
duty. For he did all his duty that was required of 
him, as a faithful ſubject, when upon the 15th of 
May, whilk preceeded all the expreſſions, he 
came to the Lord-Treaſurer and told him, that 
he had a buſineſs to reveal concerning his Majeſty, 
and whilk (as he ſaid) concern'd the Marquis of 
Hamilton's actions, and that he had the ſame of 
the Lord Rea; after the whilk, he had no neceſſity 
as aloyal ſubject to go further. And yet he goes on to 
the expreſſion of all theſe ſpeeches, and adds there- 
to his dangerous Counſel to his Majeſty ; whilk can 
have no reſpe& to the Lord Red's relation, nor , 

| - 37. 4 7 
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the Panncl's duty in revealing of it. And where the 
Pinnel would purge his giving in of the liſts firſt, 
becauſe it is not an enunciative ſpeech, qria caret 
winculs ; this is contrary to the repreſentation, 
bearing the vinculum is the Marquis of Hamilton as 
ime Agent; and this word ig muſt be repeated in 
the ſubſequent word plotters; the ſentence being, the 
Earls of M-lros, Rexburgb, and Buceleugh plotters. 
Whilk is a ſentence that has a clear ſigniſication, at- 
firming the attribute plotters upon them three, in as 
evidentandclear ſignification, as the clauſe ſubſequent, 
whilk names the whole Noblemenadherents by blood. 

And where it is, alledg'd, that albeit the Pannel 
named the Lord Marquis prime Agent, he did alla- 
nerly upon intention to diſtinguiſh the Marquis, 
and the other three Earls from theſe of their Adhe- 
rents in blood; and urges that this intention ſhould 
be charitably expounded : 

It is anſwered, that crimen vel delictum non poteſt 
purgari bona intentione. And1t the points contained 
in tne Dittay, whereupon the Pannel is accuſed, be 
in their own nature criminal, they cannot be pur- 
ged by a good intention, nor yet by a proteſtation 


adjected, the time of the doing it. But che inten- 


tion, with the fact and dred, are both alike judged 
o:ljous and puniſhable, Et nunquam preſumilur bona 
mntenti2 niſi frobetur, ad eluendum crimen; as it is 
inſtanced, by Jul. Clarus de injuriis, tu mentiris ſalva 
reverentia, This inſtance being adduced, whilk 
by the opinions of all the Doctors cannot excuſe 


the committers of the injury, and much leſs in this 


Dittay z whilk contains Injuriam capitalem, ftri- 
king upon the life and fame of the Noblemen. Nam 
qui defamat, jugulat pluſquam maledifo, quam in 
man injuria eft qui ſic incidiatur, ut nota etiam ad 
ſoſteros tranſeat, quod eſt ſape eundem occidere: and 
charity can have no place here, withour the offence 
of Juſtice, whitk craves the due puniſhment from 
the offender. And where it is alledged, that the 
Pannel had no warrant, both to name the Marquis 
prime Agent, and the Earls plotters, by a verbal 
relation from the Lord Rea; there can be no re- 
ſpect had to a verbal relation, except it were pro- 
ven to the Judge, eſpecially in a matter tart! atroct- 
7atis, Neither can the Pannel alledge to a verbal 
relation, to colour his behaviour therewith; be- 
cauſe the Pannel affirms, that their verbal relations 
were made upon the 14th and 15th of May; 
whilk precedes the relation exhibited in Writ, upon 
the 18th of May. In the whilk relation there is 
not a ſyllable of the three Earls as plottets; al- 
beit in the relation there is mention made of the 
ſpeeches ſpoken by the Earl of Roxburgh to the 
Lord Rea. And the Pannel having given in his 
liſt upon the 16th of May, and knowing the peril 
of adding or payring to that, whilk was related to 
him in a matter of this importance; whilk ſhould 
have been as tenderly handled, as the life, honour and 
ſafety of our gracious Sovereign upon the one ſide ; 
and the care to eſchew the branding of Noblemen 
with the odious aſperſion of his Treaſon, did re- 
quire of him, on the other part: And cannot pre- 
tend a colour of excuſe by the omiſſion of the 
names of the ſaid three Earls in the relation given 
in upon the 18th of May thereafter 3 ſpecially ſee- 
ing the relation in effect was his own deed ; becauſe 
he brought the Lord Rea to his Majeſty, to make 
the relation. And the Lord Rea, in his relation to 
his Majeſty ſpake never a word of the three Earls; 
nor yet the Pannel in his relation to the King's Ma- 
jeſty, and the Lord-Treafurer, ſpake not a ſyllable 


thereof : whilk is clear by the Pannel's depoſitions 

upon the 20th of June, which bears his relation, 
made in preſence of the Counſellors his Examina- 

tors; wherein is no word of the three Earls. And 

likewiſe by the Examination of the Lord A upon 

the 21ſt of June. which is ſuch like; and when his 

Majeſty had remitted the Pannel and the Lori Rea 

to the Treaſurer, who directed them to draw up the 

Lord Rea's relation in Writ ; the Pannel confeſ- 

ſeth, that he and the Lord Rea went home, and fate 

up all night; andthat the Pannel, after the Lord Rea 

had put the relation in writ, did write the ſame over 
with his own hand, out of the Lord Rea's papers; 

And yet not a word of the relation of the three 

Earls; which would not have been omitted, if it 

had been truly done. And where the Pannel pre- 

tends, that the omiſſion thereof was in reſpect that 
the relation contains allanerly that which was related 

by the Lord Rea upon the 13th of May; but not 

that which was upon the 14th and 15th of May, 

which was learned of the Lord Seaforth ; that al- 

ledgance hath no warrant of the relation, nor yet any 

appearance at all ; becauſe in the Pannel's Exami- 

tion upon the 20th of June, the Pannel doth con- 

deſcend of that which was done upon the 14th and 

15th of May; but not one word of the Earls, albeir 

in that ſame Examination, he makes mention that 
the Lord Rea had ſpoken with the Lord Seaforth. 

And ſic- like in the Examination of Donald Lord 
Rea, upon the 21ſt of June 1631, and allo the 
Pannel's own depoſition forefaid ; that the Pannel 

two days after the relation which behoved to be 
upon the 20th of May (relation being upon the 
18th) the Pannel brought the Lord Rea to the 
Treaſurer, and cauſed him ſubſcribe his relation; 
at which time the Pannel told the Lord-Treaſurer, 

that the Lord Rea had more to ſay : whereupon the 
Lord Rea being ask'd what it was, and wherefore 
detained, the Lord Rea anſwered, that he had 
ſpoken with the Lord Seaforth, and had ſundry par- 
ticulars from him, which he did not tell to the Lord 
Uchiltrie in particular, but generally affirmed to 
him he would fay more. But one or two days af. 
ter, the Lord Rea went to the Earl of Seaforth, and 
then told the ſame, firit to the Pannel. And that 
the Pannel, upon the Sunday of the Morning 
(which was the day of the Marquis's returning from 
Scotland) he had told the Lord- Treaſurer theſe par- 
ticulars, ſpoken by the Lord Seaforth, and there- 
with alſo of the Marquis's return: whereby it is 
clear, that as nothing is contained in the relation 
touching the three Earls, neither in the verbal rela- 
tion to his Majeſty and Lord-Treaſurer, nor in the 
ſubſcribed relation; ſo the ſpeeches there anent ſpo- 
ken by the Lord Rea to the Pannel was not till 
eight days after giving in of the liſt. 

And where it is alledged by the Pannel, that as 
the Lord Rea's fact cannot burden him, far leſs his 
omiſſion z it is anſwered, firſt, it muſt bind him, 
becauſe he has named him to be his Author: and 
wherein he is not his Author, the Pannel himſelf 
muſt needs be the forger. And next, becauſe the re- 
lation in effect is the Pannel's owndeed, as ſaid is 
and as to the purgation of the ſpeeches, that the bu- 
ſineſs is known, Sir, either do or die; that the ſame 
muſt be interpret ſecundum communem uſum loquendi; 
and to mean as mickel as to ſee your own ſafety : it 
is anſwered, that they muſt be taken properly, and 
not improperly, and muſt be ruled by the preceding 
ſpeeches of the party and prime Agent; as if the 
Pannel had faid to any perſon, this man _ As 

ather, 
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father, do cr die. In the which caſe, the words 
would not be exponed ſafety, but revenge: and 
where it is alledg'd quod in dubiis begnignicr eri des 
bet interpretatio; this rule of law has only place in 
contraftibus, fed non in criminibus, præcipue atrociori- 


bas,as this is. But it is urged hic ſumus in facto licito; 


but it is anſwered, Hic in maxime illicifo., Becauſe 
there was nothing required of the Panne], but to 


reveal (whilk was done of before) and whatever was 


done after the revealing, that might tend to the 
hurt of the reputation of the Noblemen, or touch 
them in their life and eſtate, was altogether unlaw- 
ful and capital; and the unlawfulneſs is manifeſt, by 


the ſubjoining of that pernicious Counſel], 79 do or 


die : whilk is not of the nature of a relation, but of 
the nature of the infligation, of a ſovereign Prince 
to a dangerous act, tending to the deſtruction of the 
lite and honour of them, againſt whom the Coun- 
ſe} is given; and by their anſwers, the whole objcc- 
tions made againſt the particulars of the libel are 


ſolved, To the which is added, the Lord Kea's 


declaration by Oath, freeing the Marquis: his Ma- 


jeſty's Letter of the 29th of June, ſent down to the 
Council, declaring the Lord Marquis, and the ſaid 
three Earls of Haddington, Roxburgh, and Buccleugb, 
(to be as his Majeſty knows them to be) as good 
and faithful Subjects, as any within his Majeſty's 
Kingdoms; and declaring his Majeſty's reſolution, 
to havethoſe who have given falſe information againſt 


them, to be puniſhed, After the which, did fol- 


low his Majeſty's Letter of the date of the 24th of 
September; for trying and cenſuring the Pannel, 
upon the particulars given forth by him againſt the 
Noblemen: wherein the Pannel notwithſtanding 
of all his purgations, can have no juſt warrant a- 
gainſt the Marquis, ſpecially in the two laſt points 
of prime Agent, and known buſineſs, nor pretext 
againſt the Earls of Haddington and Roxburgh ; but 
(by the Pannels confeſſion) leaſt of all againſt the 


Earl of Buccleugh, againſt whom he had nothing 


but a gueſs by his own confeſſion, and yet he makes 
him Plotter. 

It is duplyed by Mr. Robert Nairne for the Pan- 
nel, that this Dittay conſiſts upon three deeds done 
and committed by the Pannel, together with his 
intention in the doing of them. As to the PannePs in- 


tention, that it was not of purpoſe of making any 


Leaſing, againſt the Act of Parliament, but to 
the revealing of an alledged Treaſon againſt his 
Majeſty; the revealing whereof was neceſſitate by 
that addition adjoint to the laſt of Parliament libel- 
led ; for obedience of the whilk Act, the Pannel 
did whatever was done in this buſineſs by him, and 
that the firſt part of the Dittay is not relevant a- 
gainſt the Pannel, to infer the puniſhment libel- 
led againſt him, is clear by retorting of the argu- 
ment after this manner. A deed commanded by the 
Act of Parliament, cannot infer a puniſhment by 
the ſame Act of Parliament; true it is, that the 
firſt deed contained in, the aſſumption of this Dittay 
was commanded by the Act of Parliament, imponing 
a neceſſity to all hearers of treaſonable ſpeeches a- 


gainſt the King or State to reveal the ſame : Ergo 


he did the ſame lawfully, Whereas it 1s alled- 
ged in the Dittay, that by and after the infor- 


mation which the Pannel had by relation, he has 
exceeded in the particulars. expreſſed in the Dittay. 


And firſt in the firſt particular, at the doing and 


| ſpeaking whereof, by and after the anterior infor- 
mation, which the Pannel had received, the Lord 
Rea his Author was preſent: who being inquired of 


by his Majeſty, why he was ſo long in revealin 
the aJledged Treaſons ; he anſwered, that cd 
afraid to do the ſame, in reſpect of the nearneſs be- 
twixt his Majeſty and the Marquis. So that that 
which the Pannel did for obedience to the law, and 
his Author being preſent beſide him, is no ways. 
relevant to inter the puniſhment of Leaſing- makers 
againſt him, contained in the Act of Parliament. 
Like as alſo the ſaid Lord Rea, after the ſaid rela- 
tion to his Majeſty, being remitted to the Lord- 
Treaſurer, declared that the Marquis was party; 
and further ſaid, that he would cauſe as honeſt men 
as the Lord Rea himſelf to affirm the ſame. 
Whereas my Lord Advocate, in his reply, quarrels 
the former words poſitively ſet down, and not by 
relation; it is duplyed, that the form of the ſpeech is 
not in queſt ion here, but the matter; for albeit, 
that the Panne] had reported in other words, or 
by a deſcription, or paraphraſe; that which 
my Lord Rea related unto him, without changing 
or altering of the ſubſtance, commits no fault, nor 
cannot be accounted therefore a Leaſing- maker. And 
here the proponer repeats the words contained in 
the relation and depoſitions, which he remits to the 
Judges conlideration. And to the ſecond part of 
the ſubſumption, anent the delivery of the liſt of 
names to the Treaſurer, it is anſwered, that that 
part of the Dittay is moſt irrelevant, and cannot 
be ſubſumed upon the propoſition of the Indictment , 
for to reaſon thus, all Leaſing- makers ſhould be 
puniſhed, - True it is, that the Pannel has written, 


and delivered a liſt of names to the Treaſurer : 
Ergo, he ought to be puniſhed, is an evil argument, 


which is remitted to the Judge, except it had libel- 
led, that the ſaid lift contained Leaſings, which is 
not libelled, and albeit it had been libelled. It is al- 
ledged that the ſaid liſt of names as it is ſet down, 


contains no purpoſe, for it is not written therein, 


prime Agent and Plotters in ſuch a Treaſon; not 
only indefinite prime Agent and Plotters. And if 
the Purſuer will force theſe words, to this alledged 
Treaſon contained in the relation ; the Pannel then 
will repeat the word uſed of before, (as he is in- 
formed.) And here alledges, that ir is as leſome, or 
rather more leſome to the Pannel, to erk true words 
for the Pannel's good, nor to the Purſuer of the 
Dittay, to erk others for his accuſation. And albeit 
the ſaid words had been adjected, whereby the ſen- 
tence might have been filled againſt the Pannel ; 
yet he cloſes himſelf with the relation made by the 
ſaid Lord Rea verbally, before the making of the 
written relation. And where it is diſputed, that 
there cannot be a verbal relation here reſpected ; 
it is anſwered for the Pannel, that it is clear, that 
the written relations was learned of the Marquis's 
ſervants and followers !antum. | 

And further alledges, that the diſputation of the 
time of the giving in of the liſt upon the 16th day, 
and the time of the ſpeaking of the Lord Rea with 
the Lord Seaforth, upon the 211t day, is no ways 
relevant nor material ; it being confeſſed, at the 
leaſt not denied by my Lord Rea, that he had re- 
lated of the three Earls to the Pannel :. for the deed 
being conſtant, the circumſtance of time is not ſo 
material, and cannot be preſumed that the Pannel 
ſhould have any knowledge thereof; who had of 
before been very long abſent, and no ways inte- 


reſted in their advice, and altogether ignorant of 


them; could of himſelf, without any information, 
named the ſame perſons whom the revealer was to 


name, and none other. 


Ic 


„ ; . ec RRC * . * „ „* N 
- 7 ” 4 N r * 323: g . OW TE: Eno = es W Rs 
> Iam Bb A OW A TE os ee N 711177 EE OS ISLES 
„„ ESI REST EEE POET SIA : TSS LES 8 2 x 


„ «4, 
* 


1631. Jor Calummies and ſeditious Speeches,” &c. 
It is anſwered by his Majeſty's Advocate, that he 


oppones the Dittay, with the reply made to the 
former defences. = 

Laſtly, It is alledged for the Pannel,that as it can- 
not be proceeded againſt the Pannel here in Scotland, 
but conform to the Laws and Statutes of England, 


3035 
hrs Majeſty; by his miſſive Letter has ordained him to 
be tryed and cenſured by the Laws of the Kingdom. 
And where it is alledged, that he is only puniſhable 
by the pain inflicted in England, where the crime is 
committed; and for this alledges Jul. Cl. in his 
35th queſtion; firſt Julius Clarus in that place calls 
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the Place of the Pannel's alledged offence, and ac- 
cording as the fact is puniſhable, or not puniſhable, 
and more and leſs puniſhable in the Kingdom of 
England; ſo there can be no legal accuſation inſti- 


the matter diſputable, & egere deciſione Cæ ſuria: 
next, he adduces the number of Doctors, confſicting 
in divers opinions pro & contra: And in the end he 
ſeems himſelf to inclineto the puniſhment Lori delicti. 


* 


"IS 


tute or Jaid againſt the Pannel here in Scotland, for 
the ſaid facts and deeds, but upon the Laws of 
England, or at leaſt upon the Common Law. And 
true it is, that the Dittay is not founded upon the 
Laws of England, nor yet upon the Common Law 3 
but upon the municipal Laws of Scotland, and 
Acts of Parliament thereof: and therefore the Dit- 
tay is no ways relevant, ſubſuming and concluding 
upon the Acts of Parliament, mentioned in the 
propoſition of the Dittay. 


Item, If the relevancy of che Dittay all be ſuſtain · 


ed, it is alledged that there can be no pain inflicted; 
but that whereby the ſaid facts and deeds are pu- 
niſhable by the Laws and Statutes of England, of 
by the Common Law, and no ways by the pains 
mentioned in the ſaid Acts of Parliament. 2uia 
judex originis vel domicilii non poteſt punire ſubdilum 
delinquentem extra territorium, niſi ſecundum penam 
impoſitam a jure communi vel ftatutis Loci in quo deliquit, 
non autem ſecundum ſtatuta 'ipſius "Loci originis vel 
domicilii. Jul. Clarus Quæſtio 85. 


To the whilk it is anſwered by his Majeſty's 


Advocate, that the firſt part of the alledgance is al- 
together unreaſonable and abſurd; and as to the ſe- 
cond part of the alledgance, it is anſwered, that the 
Pannel being a Scotſman by birth 3 and alſo quoad 
domicilium being reſident, by hisLady and Children in 
Scotland; and having committed the crime libelled 
againſt four Noblemen in Scotland ; he muſt be ſub- 
ject not only to the Laws of the Kingdom, but to the 
pain and puniſhment contained in the Laws. Like as 


Intran 
AMES Lord Uchiltrie, delated in the Crimes 
ſoreſaid, ſpecified in his Dittay. 


Purſuer. 


Sir Thomas Hope of Craighall, min, 7 and Baro- 


net; Advocate to our Sovereign Lord for his 


Highneſs's Entries. 


| Prolocutors in Defence. 

Mr. Robert Nairne, 
Mr. Alexander Pierſon, > Advocates, 
Gilbert Neilſon, 


It is duplyed by the ſaid James Lord Lrbiltrie 


himſelf, being entered upon Pannel anent the firſt 
part of my Lord Advocate's reply, bearing that the 
Clauſule, as he was informed, can no ways be re- 
peated in the particulars.” And although the Pan- 
nel fo ſaid, yet he has no poſitive information from 


And after it, cites Marianus in cap. Poſtulaſti evtra 
de foro competenti : qui dicit generaliter eſſe commit 
nem concluſionem, quod delinquens debeat punire fana | 
impoſita a Statutts loci in quo delinquens punitur. And 
this laſt ſpeech after his own carries communem opini- 
onem, for his own is only given, ad cautionem, to 
free the Judges from inquiſition of law. From 
whilk the Juſtice General is well warranted, by his 
Majeſty's Letter commanding the Pannel to be 
Judged, conform to the Laws of the Kingdom. 

And further, it is granted by l. Clar. «to the 
which, the proponer aſſents in- his acception, quod 
poſſet delinquens puntre Pina juris communis vel pena 
loct ubi delinguitur. But ſo it is, that by the Common 
Law, Calumniatores puniumtur pæna talionij, lege 
quifurs Cod. de Calumniatoribus, novella Leonit 77. 
Lege fnali Cod. de accuſationibus Leg. 38. digeſt. de 
penis. And Cicero in his fragments cites the Law 
in his twelve tables in theſe words: Moſtriæ inguit, 
duodecim tabulę cum per paucas res capite ſanxiſſant 
in bis banc ſanxiendam pulaveriunt; Si quis aſtitaviſ. 
ſet quod infamiam fateret flagitiumde alteri, & præte- 
rea atrox infuria, de jure communi punibilis eft pwnd ' 
mortis. Jul. Clar. Queſtione 8 3. numero 9. The 
Juſtice continues this diet with all further diſputa- 
tion and reaſoning in this matter, to the Morn the 
third day of December inſtant; and ordains the 
Pannel to be returned back to his Ward, therein 
to remain in the mean time. The Perſons of aſſize 


the Lord Rea; it is anſwered, the ſame ought to 
be repelled, becauſe of the Clauſe (as the Pannel was 
informed) purported in the Dittay itſelf : for the 
Pannel in that whilk is the ſame, and ſtrength of the 
whole Dittay, is neceffarily underſtood, and ſhould ' 
be repeated in all the ſubſequent paſſages of the Dit- 
tay 3 becauſe it is wnicus aftus continuatus. And 
whilks whole three parts of the ſubſumption, as 
they are uſed conjunctly by my Lord-Advocate 
againſt the Pannel; ſo the Pannel alledges that 
theſe words, as he is informed, contained in the 
general, muſt be underſtood and repeated in all the 


three ſeveral parts of the ſuhſumption; as being the 


ſum of all, whilk is after alledged, or was after im- 
parted by the Pannel, and ought ſo to be urider- 
ſtood. And where it isalledged, that where the 
Pannel, although he ſaid, as be was informed, yet 
it is no poſitive information from my Lord Rea, to 
ground a poſitive aſſertion of the whole, conta ĩned 


in the Dittay :- 


304 


It is anſwered thereto, he had poſitive aſſertions 
and information quoad relationem z ſed quoad verita- 
tem he was not bound to have it; fic-like many 


parts of his affirmations would be beſt cleared by the 


confronting of the Pannel and his Informer, whilk 
was never yet done. Neither are the chief of the 


Pannel's affirmatians, alledged by my Lord Advo- 


cate, ſimply taken, poſitive affirmations, but with 


interpretations, conſtructions and gloſſes, dipping. 


in mentem of the Pannel: to which God is his only 
Judge, and it is an hard matter by preſumed con- 
ſtructions, to draw the Pannel to the queſtion of 
his life; Nam non prefumuvtur delitta, ſed probantur. 


The Pannel refers himſelf to his depoſition, in ſub- 


ſtantialibus, undenied by the Lord Rea, as is clear 
by the Pannel's former exceptions. Whereas my 
Lord-Advocate mentions the madneſs and fooliſh 


imagination of Meldrum, as the Lord Rea's Au- 
thor of the ſpeeches; firſt, the Pannel proteſts, 
he urges nothing againſt thoſe Noblemen from 


himſelf, ab origine. But he adheres to the rela- 


tions of the Lord Rea, verbal and by writ, neither 


diſputes he againſt Meldrum's ſufficiency, or for ĩt; 
but that Meldrum's words, related to him by the 


Lord Rea, gave him juſt ground of revealing. 
And as to the words alledged, related by the Pannel 


to the King, anent the odiouſneſs of the matter, 
and the Lord Marquis as party ; this can no ways 
be laid to the Pannel's charge as a fault, much leſs 
as a crime capital, becauſe the informer, viz. the 
Lord Rea, was preſent at the diſcourſe; and related 


himſelf to the King, eodem tempore, the particulars 


of what the Pannel had ſpoken; neither did he at 
that time oppoſe him, or contradict him in one cir- 
cumſtance, whereby the Pannel was bona fide exo- 
nered, and therefore ought not now to be laid to his 


charge. And further, in the time of the Pannel's 


relating his own words, the Pannel affirms, that. 


he did it with tears coming over his cheeks, no ſign 


of malice, or ſhewing ſedition, in expreſſing theſe 
words to the King, like as his Majeſty bare record 
thereof, before the Council of England, the Impan- 
nelled being preſent. . e 

And to that part of my Lord Advocate's reply, 
anent the Lord Marquis to be prime Agent; the 
Pannel repeats the firſt meinber of his duply, to- 
gether with the Impannelled's former exceptions. 
thereanent. : 5 

And where my Lord Advocate affirms, that the 
Pannel did his duty ſufficiently in the firſt diſcourſe, 
and might have acquieſced there with duty; the 
Pannel affirms, that he could not, becauſe all the 
time from the 13th of May to the 2oth, it was aus 
continuatus, by conſtant information running from 
the informer to the Pannel ; and ſo required a con- 
Rant duty, whilk he durſt not omit, neither with 
ſafety nor duty, And this is clearly by my Lord 
Rea's own depoſition 3 who affirms the relating of 
ſeveral things, in ſeveral days and times, and is 
manifeſtly proven by the Pannel's own depo- 
fitions, 

And where my Lord Advocate refuſes to the 
Pannel the exception of Charity, anſwering, that 
crimen non poteſt purgari bona intentione, tranſeat, 
where there is crimen ſimplex. But where there is 
tantum crimen, by conſtructions, periphraſes and 


gloſſes, ſupra mentem, yea, contra memten of the Pan- 


nel; there Charity juſtly may be admitted: for a 
good intention, as it will not purge a manifeſt 


crime, neither ſhould the wreſting of the Pan- 
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nel's intention inforce a Crime, and ſo not debar 
Charity. 


And where my Lord Advocate doth urge againſt 


the Pannel's defaming of the Noblemen, it is an- 
ſwered by the Pannel, that the firſt Author muſt 
be the defamer, and not the revealer; the whole 
matter of the pretended defamation, being original 
acts of the Lord Rea's quoad defenſorem, upon 
Pannel, and not Acts of the Pannel; as it is evident, 
by the Pannel's two depoſitions, the Lord Reg's 
firſt depoſition the 2 1ſt of May, where the ſaid 
Lord Rea doth acknowledge the Examination of 
the Pannel, taken the 20th of June, to be true in 
all points, ſo far las the ſame concerns the know- 


ledge, words and acts of the faid Lord Nea; upon 


the explanations then, following. By which expla- 
nations, and notwithſtanding thereof, there is ſub- 
ſtance enough in the Pannel's depoſition, to prove 


that the Lord Ren, and not the Pannel, was Author to 


the whole matter of the pretendedꝭ defa mation. And 
whereas my Lord Advocate would in his reply 
ſeem to queſtion the verbal relations, flowing from 
the Lord Rea to the Pannel; to this the Panne! 
oppoſes his own-depoſition'; and the firſt article of 
my Loerd Rea's Examination formerly cited, 
wherein the Lord Ra ratifies the Pannel's verbal 
aſſertions: if he ratifies them, they muſt be ix rerum 
natura; if they be, my Lord Advocate's aſſertion is 


not relevant. And where my Lord Advocate al- 


ledges the leaving forth of the Lord R-a's verbal 
relation, out of his repreſentation in writ, given in 
to the Lord- Treaſurer; the Pannel repeats his 
exception made thereanent of before. And to al} 
my Lord-Advocate's diſcourſe to that effect, con- 
taining one ſide of paper, the Pannel oppones his 
firſt anſwer, and his depoſitions, andthe Lord Rea's 
relations, and his examinations. agreeing, therezo. 
And whereas my Lord Advocate would bind the 
Pannel to anſwer. for the Lord Rea's omiſſions, 
2cauſe the Lord Nea is his Author; the Panne 
being fitting behind at the time of the expreſ- 
ſion, can hardly fiid means to be perſuaded that 
it came from his Majeſty's Advocate; and op- 
pones and repeats the Pannel's exception herein. 
And where my Lord Advocate, upon theſe 
words, ye know the buſineſs, and not the time 
(do or die) ſays, that theſe wards ſhould have a 
proper interpretation; which is, ſays he, to be a 
Counſe! given by the Pannel, for ſubverſion of the 
Marquis's honour and eſtate : the Pannel anſwers 
thereto, that he adheres to his, exception already 
alledged ; and ſurther adds, that the Lord Rea ſajd 
to the Pannel that Sunday Morning, that the 
Lord Seaforth had ſaid to the Lord Rea, their pur- 
pole was to take the King, the Queen, and the 
Prince: and ſo the information being given to the 


Pannel, furniſhed to the Pannel great cauſe of fear, 


and his fear the reaſon of the expreſſion of theſe 
words, of adviſing the King to prevent his danger; 
as the Pannel had formerly adviſed my Lord-Trea- 
furer of England, to adviſe his Majeſty to retire to 
Whitehall from Greenwich, as to a place of more 
ſafety. And this is clear, by the Pannel's depoſi- 


tion the 20th of June, ratified by the Lord Rea in 


the firſt Article of his Examination, the 2 11ſt of 


Tune. | 
And where my Lord Advocate alledges, that 
the Lord Rea and his Majeſty's Letter, ir:es the 
Marquis of Hamilton, and the other Noblemen, b 
the Lord Rea's Oath: 
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It is anſwered thereto by the Pannel, that the 
Pannel doth not charge them; he only charges the 
Lord Rea as his Informer and Author, humbly at- 
reſting, that in what eſſential points the Lord Rea 
is contrary to the Pannel, he does the Pannel 
wrong: and therefore the Pannel declares, that 
whenſoever it ſhall pleaſe his Majeſty, to permit the 
Pannel and the Lord Rea, to be confronted, or if 
then upon difference, the matter be not cleared of 
the Pannel's innocency 3 the Pannel is ready to ha- 
zard his life in a duel, to the glory of God, and to 
the clearing of the truth of this buſineſs; his Majeſty 
commanding the ſame, with a proteſtation that he 
carries no malice to the ſaid Lord Rea, If the bu- 


ſineſs be not decided by this, or that if his Majeſty 


is pleaſed to admit torture before a duel-trial, the 
Pannel is ready with him to bear out the torture, 
and to be try*d thereby, with the ſaid Lord Rea, and 
let the truth then appear: which if it be not then, 
whenever it ſhall pleaſe God, to call the Pannel 
to bear teſtimony thereof with his blood, if God 
be not graciouſly pleaſed to bear him up in it, let 
men ſo conceive :. and if God bear him out in it, 
then will he be found meet after his death, to have 
been an honeſt man, and his Blood ſhall be required 


of the takers thereof; . 


My Lord Advocate, before any anſwer to be 
made by him to the Pannel's former duply, pro- 
duced his Majeſty's Letter ſent down to the Lords 
of his Majeſty Privy-Council, of the date of the 
29th of June 1631, and deſired the fame to bejudi- 
cially read, of the whilk the tenor follows. 


« To our right truſty and right well-beloved 
« Couſin and Counſellor, to our right truſty 
« and well-beloved Couſins and Counſellors; to 
« our right truſty and well- beloved Counſel- 
« Jors, the Viſcount of Duplin, our Chancellor; 
« the Earl of Menteith, Preſident of our Privy- 
« Council; and to the remanent Earls, Lords, 
<« and other of our Privy-Council, of our King- 
« dom of Scotland.” | 

Sic ſupraſeribitur, 
Charles R. 


9 Ight truſty and right well- beloved Couſin 
« R and Counſellor, and right truſty and 
right well-beloved Couſins and Counſellors, 
« and right truſty and well-beloved Counſellors, 
e we greet you well, Whereas we are informed 
« of a practice in appearance ſo pernicious, and 
« nearly concerning us, as we would not but 
« take ſome trial thereof, both by ourſelf, and 
«© ſome of our Council, appointed bo us for that 
e purpoſe. But in the mean time, becauſe of ſome 
« ſiniftrous rumours maliciouſly diſperſed there- 
upon, to the prejudice of our right truſty and 
« right well-beloved Couſins and Counſellors, the 
« Marquis of Hamilton, and the Earls of Hadding- 
% ton, Roxburgh, and Buccleugh, and ſome others; 
« leſt the like reports be brought unto your ears, 
« we have thought good hereby to declare, that 
not only we have found by the trial, we ourſelves 
« havetaken, that they arealtogether innocent and 
« clear thereof ; bur likewiſe that the prime infor- 
mer thereof, hath now cleared them upon Oath, 
« teſtifying them (as we know them to be) as 
„ good and faithful Subbjects, as we have in any 
« of our Kingdoms. And for the buſineſs itſelf, 
„ whenſoever it ſhall be fully tried, we will there- 
after expreſs our further pleaſure concerning o- 


e thers intereſted therein, according as weſhall find 
Vor. VII. 


* juſt cauſe, either in puniſhing any ferſon that 
„ ſhall be found guilty, or in puniſhing any perſon 
that ſhall be found to have given falſe informa- 
e tion: And whereas we have formerly by our 
Letters recommended unto you, our right truſty 
and right well- beloved Couſin the Marquis Ha- 
„ millon, tor furthering the ſpeedy levy and tranſ- 
s portation of his men with all poſſible diligence ; 
<< theſe are again to requite you to contribute the 
<< beſt help that your authority or endeavours can 
afford for that effect. Whereof, both out of the 
<« regard we have to him, and to that employ- 
<< ment, being very confident of your beſt care; 
% we bid you farewel. From our Court at Green- 
<« wich, the 29th of June, 1631 
| L 91 1 

After reading of the which Letter of his Majeſty, 
it is anſwered by my Lord Advocate, that the urg 
ing of the Pannel to have the words (as be is in- 
formed) to be repeated in all xhe reſt of the Dit- 
tay, wants all reaſon z the points of the Dittay 
bearing relation of ſeveral- deeds done in ſeveral 
times. And where it is alledged by the Pannel, 
that theſe words, as he was inform'd, were true 
quoad relationem & quoad veritatem, there was no ne- 
ceſſity : If this were true, the Dittay were cluded, for 


the Pannel is not accuſed of 4 Leaſing in reſpect of 


the verity of the matter related, but in reſpect of his 
diſcrepance from his Author, and that he affirms 
more than his Author, and with greater certainty 
than his Author: and that not content with both 
theſe two exceſſes, he follows it out tothe very point 
of execution, which is evident in the point of cer- 
tainty, by theſe words ſpoken to his Majeſty, the 
buſineſs is known, whilk is more certain by the op- 
poſition of the uncertainty of time only, which re- 
doubles the certainty of the buſineſs. And in the point 
of execution, by that pernicious and cruel Counſel 
do or die: the effect of which pernicious Counſel, if 
God in mercy had not diſpoſed che royal heart of our 
wiſe and gracious Sovereign, would have produced 
more lamentable effects, nor could be quenched 
with the pity of tears ſhed by the Pannel. And 
the conferring of the Lord Rea (whom the Pannel 
calls the prime Author) with himſelf, in the progreſs 
of his behaviour, will manifeſt the Pannel's guiltineſs, 
of the points of the Dittay, wherein he is accuſed : 
for the Lord Rea, who behoved to have rome cer- 
tainty than the Pannel, never proceeded to the 
points of poſitive Party, prime Agent, Plotters ; 
and to ſay to the ſupream ſovereign Prince, that 
the buſineſs was known, in all which points the 
Pannel has involv'd himſelf; but the Lord Rea 
was content to reveal the reports made to him by 
David Ramſay, and Mr. Robert Meldrum, to the 
Pannel, without adding or paring. And when the 
Pannel,upon the 22d of May; which was the day of 
the Marquis's returning from Scotland to England, 
came to the Lord Rea and told him, that he had 
been with the Lord-Treaſurer and acquainted him 
with the paſſages, which he had from the Lord 
Seaforth, and of the Lord Marquis's return, and 
that he had conceived, that it might be dangerous 
at that time for his Majeſty ; for the which cauſe 
the Pannel in his own depoſition faith, that he did 
adviſe the King to remove from Greenwich, to 
Whitehall or London; my Lord Rea anſwer'd, that 
the Pannel had done evil therein, for there was no 
ſuch ſuddenneſs to be fear'd: yet notwithſtand- 
ing hereof, and that his Author had improv*d his 
raſhneſs, the Pannel went thereafter and attended 
his Majeſty at dinner, and at the end of dinner 

Rr ſpake 
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ſpake theſe words of the certainty of the plot, un- 
certainty of the time, and added the Counſel. Like 
as the Pannel being asked, hereupon granted that 
he met with the Lord Rea upon that Sunday the 
| Marquiscame to Court, and allo that he met with 
the Lord-Treaſurer; and counſell'd his Majeſty's 
removing, from Greenwich to London. But denies 
that the Lord Rea ſaid, that he thought it was 
evil done. - Notwithſtanding, hereof, the Pannel 
went thereafter and attended his Majeſty at dinner, 
{pake-the words and gave the Counſel ; like as his 
Majeſty being ſomething wakened by that fearful 
Counſel, ſent for the Lord Rea, and did acquaint 
him, that ſome preſent danger was ſuggeſted to his 
Majeſty, upon the Marquis's returning. To the 
which the Lord Rea anſwered by Oath, that he 
knew nothing againſt the Marquis, for any thing he 
knew, but that he was as good a ſubject as any 
his Majeſty hac. tanned <a13o 
And where the Pannel would labour to free him- 
ſelf, by denying - the, Counſel given to him by the 
Lord Rea; it cannot be a warrantable excule, ex- 
cept he would prove that his Author adviſed him 


to do it: which is improbable, ſeeing the Lord 


Nea his Author neither did it, nor allowed of its be- 
ing done by the Pannel. And where it is alledged 
by the Pannel, that be had ſufficient warrant from 
his Informer, he cannot affirm it, as being contrary 
to the relation made by his Author: which is not 
a ſyllable of the Marquis as prime Agent, nor of 
the three Noblemen as Plotters. And whatever 
the Pannel did after the diſcovery of the buſineſs to 
the Lord-Treaſurer, which was upon the 15th of 
May; it was the Pannel's own word, work and 
deed, as the giving in of the liſt, expreſſing the cer- 
rainy of the plot, and urging the putting in execu- 
tion. And where the Pannel alledges, that all was 
done upon a good intention, and that God. is only 
Judge of the mind; it is true, where the mind is not 
revealed by ſpeech, or act puniſhable of the Law : 
but if either ſpeech or deed be done againſt the 
Law, the pretext of the mind will never excuſe it. 
And albeit it be true, as the Pannel alledges, 
Quod delicta nec preſumuntur ſed probantur, yet it is 
as true, Quod in delictis præſumitur dolus niſi probatur 
contrarium. And in the caſe of this Dittay, we 
have a Law prohibiting Leaſings and Calumnies 
under the pain of death; and ſeeing by the Dittay, 
there are three particulars libelled, which his Ma- 
jeſty in his Letter of the date of the 2gth of June 
has called falſe informations, and which directly fall 
within the compaſs of the Law, as reflecting upon 
the life, honour and eſtate of the” Noblemen ; the 
Pannel's excuſe by intention is too ſlender, to free 
him from the puniſhment of the Law, And where 
it is alledged by the Pannel, that he has named his 
Authors, and that he was preſent the time of his 
relation, and did not contradict him therein, which 
the Pannel alledges for a ſufficient ground of his 
exoneration : the contrary is true; for the Lord 
Rea,in his examination upon the 2 1ſt of une, doth 
acknowledge the Pannel's examination to be true 
in all points, ſaving the explanations thereafter ſub- 
joined. Bur this approbation cannot exceed the 


ſubject; and allo the ſubject mult be reſtricted ac- 


cording to the conditions of the explanation: but 
ſo it is, that in the Pannel's examination, which is 
approven by the Lord Rea ; there is not one ſylla- 
ble of the Lord Marquis as Party or prime Agent, 
or of the three Noblemen as Plotters, | 


And therefore that falls not within the compaſs 
of the approbation 3 and where it may appear that 
in the Pannel's examination upon the 20th of June 
"ris granted that on Monday the 16th of May, he 
deliver*d to the Lord-Treaturer the liſt of names: 
that is not a part of the Pannel's relation appro- 
ven by the Lord Rea: but it is the Pannel's anſwer 
to an interrogatory, asked of him by the Council 
which could have no reſpect to the Lord Reg's . 
tion. Like as the Pannel being examined there- 
upon the 24th of June, grants that the liſt was 
made by himſelf; and that the Lord Rea was not 
privy to the making thereof, which is alſo confeſſed 
by the Lord Rea himſelf in his examination the 2 1ſt 
of June 1631, and laſt article thereof. Wherein 
he depones,not only that he was not acquainted with 
the liſt of names delivered to the Lord-Treaſurer 
but that he had nothing to do therein; which both 
excludes the concurſe of the making of the liſt, and 
his knowledge of the purpoſe of it. And where it 
is alledged by the Pannel, that after the revealing 
to the Lord - Treaſurer, he could not abſtain from the 
remanent paſſages of his behaviour, becauſe it was 
actus continuatus by the Lord Rea to the Pannel 
from the 13th of May to the 20th of May; it is 
anſwered, that after the firſt revealing, the Pannel 
had no more to do in the neceſſity of duty, becauſe 
his Author was revealed: and whatever followed af. 
ter diſcovery made by the Pannel, would have tied 
the Author and not the Pannel; there being no 
Law that might have puniſhed the Pannel for ſift- 
ing his courſe after the revealing. But there being 
manifeſt hazard and danger in Law, to follow fur- 
ther after the revealing of the buſineſs, which the 
Author thought neither clear nor certain; and the 
Pannel not being conſcious upon what mind the 
Lord Rea made his firſt Information to him, which 
might very readily have been upon malecontent- 
ment, grudging and malice, his credulity to him 
was cruelty againſt the Noblemen, And his going 
forwards after the revealing, wasa manifeſt ingage- 
ment of himſelf, in the malice of the Author, and 
drawing upon himſelf the opinion of greater. 

And where it is alledged by the Pannel, that his 
Behaviour cannot be counted in the nature of 
Leaſings, puniſhed by Act of Parliament, but alla- 
nerly by way of illation and ſiniſter conſtruction; 
the contrary is clear, by the three points of the Dit- 
tay. And the Purſuer, in his reply, has moſt juſtly 
challenged the Pannel as a defamer of Noblemen ; 
becauſe their fame, honour and credit was unblame- 
able before it was taxed by the Pannel; and the 
Lord Marquis brought under danger of the loſs of 
lite, honour and eſtate. 

And where it is pretended by the Pannel, that 
the cauſe of his ſpeaking of theſe words to his Ma- 
jeſty, upon the Sunday of the Marquis's coming 
to Court, was becauſe the Lord Kea told the Pan- 
nel, that the Lord Seaforth had aſſured him, that 
the Plot was for taking off the King and the Queen 
firſt, that excuſe has no warrant from the Lord Reæa's 
depoſition; next, in that ſame conference betwixt the 
Pannel and the Lord Kea upon the ſaid Sunday, 
the Lord Rea told him it was an idle fear; and 
thirdly, it cannot be a pretext, becauſe that paſſage 
of the taking the King and Queen, is contained in 
the relation made by the Lord Rea upon the 18th 
of May; and ſo cannot be pretended as a new 
information lately come to his knowledge, to wa- 
ken the Pannel to ſuch a pernicious Counſel, And 
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tais ſhall ſuffice for anſwer to the Duply, which is 
cloſed with that which is contained in the Reply; 
that the Pannel had no warrant of his ſpeeches and 
proceedings poſitive againſt the Marquis; nor co- 
Jour of warrant againſt the three Earls, and neither 
warrant nor colour at all againſt the Earl of Buc- 
d:ugþ,avainſt whom thePannel by his own confeſſion, 
had nothing but the gueſs of the Lord Rea; which 
the Lord Rea not the leſs refuſes, and affirms to be 
the nomination of the Pannel. But howſoever it is 
only a gueſs, by his own confeſſion, from his Author, 
and yet in his liſt he makes him a Plotter. And 
albeit the like evidence of the Pannel's Calumnies 
againſt the other two Earls being undoubted, as 
having no warrant at all from the Lord Nea's rela 


tion, wherein there is no ſyllable of theſe Noble- 


men; and that the excuſe made by the Pannel of 
a verbal relation by the Lord Rea, hasno probabi- 
lity, and alſo is contradicted by the Lord Rea, be- 
ing poiſed thereupon : Yet in theſe two Noblemen 
the Pannel covers himſelf under the ſhadow of a ver- 
bal relation, againſt thãt which himſelf drew up in 
writing; but in the Lord Buccleugb's he is excluded 
from all verbal relation, in reſpe& of his own de- 
poſition, whereby he is manifeſtly convinced of in- 
curring the puniſhment of the Acts of Parliament, 
whereupon the Dittay is formed, as having named 
him Plotter, when by his own depoſition he grants 
it to be a gueſs of the Lord Rea. | 

It is quadruply'd by the Pannel, that for. anſwer 
to the Triply, made by the Lord Advocate his Pur- 
ſuer, he repeats and oppones his defences contained 
in the former exception and duply. And further 
the Pannel adds, that where it is objected by my 
Lord Advocate againſt the Pannel, that he had no 
ground nor cauſe from the Lord Rea's relation, 
from the Pannel by word, to call the two Earls of 
Haddington and Roxburgh Plotters; but by the 
contrary, that the Lord Rea refuſes and denies the 
ſame ; againſt the which objection, the Pannel does 
repeat and adhere to that article of his ſecond depo- 
ſition, dated the 24th of June in theſe words follow- 
ing; he ſaith the Lord Rea did affirm to the Exa- 
minant, that he had the foreſaid Report, anent the 
Earls of Metros and Roxburgh, from the Lord Sea- 


forth, before the Pannel then examined made or 


delivered this ſaid Paper, or lift to the Treaſurer. 
And in the article preceding in the ſame depoſition, 
the Pannel affirms the Lord Rea told him this; 
whereby it evidently appears by the two articles 
Joined together, that the Pannel had ground for 
that part of his repreſentation. | 

And whereas it is affirmed by my Lord Advo- 
cate, that the Lord Rea denies the ſame, this com- 
paring of the Pannel's aſſertion, and the word of 
the Lord Rea's denial together, the Lord Rea's 
words will be found to import no direct nor clear 
denial z the Pannel affirms that the Lord Rea told 
him, that the Earl of Seaforth told him, that the 
{aid rwo Earls were upon the ſecrets of the buſineſs 
of che Marquis; my Lord Rea's words in his denial 
bearing, that the firſt time the Lord Seaforth had 
any ſpeech with him, touching the ſaid Earls of 
Haddington and Rexburgh, their being privy to the 
particulars and ſecrets of the Lord Hamilton's buſi- 
neſs, was on the Monday after the Marquis's com- 
ing out of Scotland. The Pannel affirms, that 
the Lord Rea told him ſuch a thing; the Lord Rea 
fays, the Lord Seaforth ſpake not to him any ſuch 
matter before ſuch a day : how do theſe two agree, 


or contradict one another? The Pannel affirms the 
Lord Rea told him; my Lord Reg affirms my 


Yor, VII. 


Lord Seaforth told him not ſuch a thing, before ſuch 
a day: what is that to the Pannel, h the Lord Sea- 
forth had never told that to the Lord Rea, the 
Lord Rea might have told it to the Pannel for all 
that? And where it is alledged for the fortifying of 
the Triply by my Lord Advocate, that the Lord 
Rea, in his depoſition, denieth that he was acquaint- 
ed with the liſt of names, delivered by the Pannel, 
or had any thing to do therein; the Pannel affirms, 
that this eludes not the particular words concern- 


ing the two Earls; becauſe of the denial of the ge- | 


neral liſt, wherein they were ingroſſed: for the man- 
ner of the diſcovery was left to the Pannel, when 
the direction of the diſcovery was given him. And 
ſo it was not needful that the Lord Rea ſhould be ac- 
quainted with the Papers, with the Pen, the Ink, the 
Hour and the Manner of the writing; becauſe that 
was left to the Pannel. Neither can the general denial 
of one piece of Paper, take away the Panne's teſtimo- 
ny of the certain, determined, condeſcended upon by 
word. And for his word that he had no hand there- 
in, is not meant de materia, affirmed by the Pan- 
nel, reported to him againſt the ſaid two Earls; 
becauſe he grants the ſubſtance in the preceding de- 
poſition made by him thereanent. And as to that 
relation by that liſt, concerning the Earl of Buc- 
cleugh as Plotter, for defence of the Pannel's depo- 
ſition, it is produced in theſe words, bearing, And 


further faith, (to wit, the Pannel) that the Lord 


Kea had told him, he could not gueſs who alſo 
« ſhould be in the plot, unlets it were the Lord Buc- 
* clexgh ; of whom the Lord Rea (:id, he heard him 
« ſpeak terrible words againſt the King, at his own 
© table in Holland.“ There it is affirmed, that he ſuſ- 
pected the Lord Buccleugb to be upon the Plot: if 
ſuſpected to be on the Plot by the Lord Rea, and 
told by him to the Pannel; the Pannel was neceſſi- 
tated to · reveal the ſame, yea in ii/d-m terminis, to re- 
veal him to be a Plotter; whom he ſaid, he ſuſ- 
pected to be upon the Plot. To this my Lord Ad- 
vocate objected, my Lord Rea's denial, which are 
in theſe words; That the Pannel and Lord Rea ha- 
ving ſome ſpeech together, who might be look*d 
for in Scotland to take arms; the Pannel, and not the 
Lord Rea named the Lord Buccleugh. Whereupon 
the Lord Rea told, that at the ſiege of the Be, the 
Lord Rea heard the Lord Buccleugh uſe ſome 
words, whereby the Lord Rea took the Lord Buc- 
cleugh to have come malecontent out of England. 
In this preſumed denial, there is contained a diſ- 
coutſe betwixt the Pannel and the Lord Rea, as the 
Lord Rea alledges. And in this diſcourſe, that 
the Pannel ſhould have named the Lord Buccleugb, 
and not the Lord Rea; this naming, is a naming 
in the reſpe& of time firſt or laſt : for the Lord 
Rea grants that he did name the Lord Buccleugh, be- 
cauſe of the laſt words of that clauſe ; fo that his 
denial reſpects only priority of time, but no ways 
the Pannel's aſſertion; for not a word of his aſſer- 
tion is denied. But by the contrary, for corrobora-. 
tion of the Pannel's juſt ground, concerning the 
Earl of Buccleugb; the Lord Rea makes addition 
of more nor the Pannel had rcemembrance of; and 
ſo fortifies his affirmation, and proves no denial 
thereof, 988 | 

The Pannel adds further, for eluding of the miſ- 
taking of theſe his words, Sir, we know the buſi- 
neſs, but not the time, therefore do or die. It is af- 
firmed by the Lord Rea, that he did hear of 
his Majeſty, that there was a danger ſuggeſted to 
him; which danger my Lord Advocate alledges to 


have come from the Pannel's words. If a danger 
R r 2 | bur: 
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but by the King's ſelf apprehended, then not a per- 
ſecution, for a danger imports defenſive remedies, 
and not violent and malicious attempts; yea, it im- 
ports and implies a preventing, and not a perſecu- 
ting. And laſtly, it clearly confirms the mentioned 
intention of the Pannel's, expreſſing of thoſe words, 
which was to prevent his Majeſty's danger. This 


the Pannel's alledgance, is cleared in the Lord Rea's 


depoſition, made the 2 1ſt of June; yea, this is my 
Lord Rea's relation, to whom the Pannel never 
ſpake, ſince the Pannel and he entered to their 
Trial. As for the words, Sir, we know the biſi- 
neſs inſallibly, this is no Iye ; becauſe the Pannel and 
the Lord Rea was at his Majeſty's ten days before, 
and affirmed the ſame: the Pannel by relation 
from the Lord Rea, and the Lord Rea from 
others, and ſo that is ns lye. And that the Pannel 
did not know the time, it is alledged in the contrary, 
Ergo not no lye. As for the words do or die, by 
my Lord Advocates declaration, it is but con/i/:um 
pernicioſum, And that it is not mendacium, neither 
can it be made nor interpreted mendacium, by any 


probability or ſenſe, and no malicious Counſel, as 
is alledged againſt the Pannel ; conſidering the 
Pannel's declared intent, and the Lord Reg; 
before-mentioned examination, wherein it js 
called a danger, ſo not a he, and therefore not right- 
ly ſublumed. 

My Lord Advocate repeats his former replies 
and triplies, and defires my Lord Juſtice to cloſe 
this proceſs, ſo that there be no further diſpenſation 
or reaſoning herein, till anent the relevance or ir- 
relevance of the Indictment. The Juſtice by In- 


terloquitor declares the proceſs to be cloſed; and 


continues Interlaguitor upon the alledgances, pro- 
poned by the Pannel againſt the Dittay, and An- 
ſwers made thereto by his Majeſty's Advocate, 
to Wedneſday next, the ſeventh of December in- 
ſtant 3 the perſons of Aſſize warned apud Aa, to 
compear the ſaid day in the hour of cauſe, ilk per- 
ſon under the pain of a thouſand Marks. And or- 
dained the Pannel to be returned to Ward, therein 
to remain in the mean time: whereupon my Lord 
Advocate asked Inſtruments. | 


Curia Fuſticiarie S. D. N. Regis tent” in prætorio burgi de Edinburgh, ſeptimo die menſis Decembris, 
Anno Dom. Milleſimo, Sexcenteſimo, Trigeſimo primo, per Honorabiles & Diſcretos Viros, Mag iſtros 
Alexandrum Colville de Blair, & Jacobum Robertoun Advocatum, Fuſticiarios deputatos nobilis & po- 
tentis Comitis Willielmi Comitis de Stratherne & Menteith, Dom. Graham, Kilbryde, & Kynpont, 
& Preſidis ſecreti Concilii & TJuſiiciarit generalis dict. S. D. N. Regis tolius Regni ſui Scotiæ, ubilibet 


conſtitul. Seftis vocatis & Curia legitime affirmata. 


Intranꝰ 
TFT AMES Lord Uchiltrie, delated of the Crimes 
foreſaid, mentioned in his Indictment. 


Purſuer. | 
Sir Thomas Hope of Craighall, Knight and Baro- 
net; his Majeſty's Advocate for his Highneſs's 
Entries. Fs 


Prolocutors in Defence. 
Mr. Robert Nairne, 
Mr. Alexander Pierſon, 5 Advocates. 
Gilbert Neilſon. 


The Lord Uchiltrie being entered upon Pannel, pro- 
duced to my Lord Juſtice,an Act of the Lords of his 
Majeſty's ſecret Council, for continuation of this Diet, 
and of all further Trial or Proceeding againſt him, 
for the Crimes contained in his Dittay, to the firſt 
day of February next to come; of the whilk Act of 


Council the tenor follows: Apud Halyrudhouſe 


ſexto die menſis Decembris, Auno Dom. Milleſimo, 
Sexcenteſimo, Trieeſimo primo. The Lords of the ſe- 
cret Council, for ſome ſpecial cauſes and conſide- 
rations, ordains and commands his Majeſty*s Juſtice, 
Juſtice-Clerk and their Deputies, to continue all far- 
ther Trial and Proceeding againſt James Lord Uchil- 
trie, upon the Crimes whereof he has been accuſed 
before them, till the firſt day of February next. 
Whereanent the extract of this Act ſhall be unto 
them a Warrant, extractum de libris aftorum ſecreti 


Conſilii S. D. N. Regis, per me Jacobum Prymroſe 


Clericum ejuſdem, ſub meis ſigno & ſubſcrirtione ma- 
nualibus, fic ſubſcribitur Jacobus Prymroſe. Accord- 
ing to the which Act of Council, Warrant and Com- 
mand aforeſaid, therein contained; the Juſtice con- 
tinues all further Trial and Proceeding againſt the 
ſaid James Lord Uchilirie, upon the Crimes afore- 
ſaid, unto the ſaid firſt day of February next to 
come: And ordained him to be taken back again 
to his Ward, therein to remain in ſure fir mance, 
till the ſaid day. The whole perſons of Aſſize, 
called upon by their names, are of new warned, 
apud Acta, to compear before his Majeſty's Juſtice, 
the ſaid firſt day of February next to come, in the 
hour of Cauſe; ilk perſon under the pain of one 
thouſand Marks. Whereupon my Lord Advocate 
asked Inſtruments, Eætradtum de libris actorum ad- 
Journalis S. D. N. Regis, per me Johannem Bannatyne, 
Clericum deputatum honorabilis viri, Dom. Georgii 
Elphingſton de Blythiſwood, militis, Clerici Fuſtici- 
arii principalis difts S. D. N. Regis, & didko- 
rum Curiarum, Teſtan. his meo ſigno, & ſubſcriptione 


manualibus, 
Sic Subſeribitur, 


Johannis Bannatyne Clericus deputatus Clerici 
Juſticiariæ Generalis S. D. N. Regis, Teſtan. 
his meis ſigno & ſubſcriptions. 


The Lord Uchiltrie appearing on the ſaid 1ſt of 
Feb. was ſentenced to perpetual Impriſonment *. 


XXI. 


„The Lord Uchiltrie, a Man of a ſubtil Spirit and Parts, had not thoſe Endowments of his mind been ſtained with ſome 
« ill Qualities, his Malice againſt the Marquis of Hamilton was hereditary, he being the Son of Capt. James Stewart, who in 
« King Jamess minority, when the Hamiltons were groundleſſly and in a mock Parliament attainted, carried the Title of Earl of 
« Arran, and poſſeſſed their Fortunes Burnet's Memoirs of the Dukes of Hamilton, p. 11, and 12. where he relates the 
whole bufinets; aud pag. 12 lays, This wasa Calumny, than which Hell could not have forged a fouler, for Lord Uchiltrie 
j udged that this would infallibly have produced one of rwo effects, either raiſed ſuch a Jealouſy in the King's thoughts, as to have 


uite ruin'd the Marquis, ſince few Miniſters are proof againſt ſuch whiſpers, or at leaſt it would have ſtopp'd his Voyage tor 
« 2 
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« a while, till he was tired, and the ſmalleſt delay in that would have ſcatter'd his Soldiers, (which the King was ti fend under 
the Mar quis's command, to aſſiſt the King of Sweden to recover the Palatinate) {o that this deſign failing, in which his Ho- 
nour was now fo far engag'd ; a ſtain ſhould lie on him thro' all Europe. Lord Weſton carried this itory to the Ifting, whether 
out of hatred to the Marquis, or mov'd from his zeal and duty to the King, ſhall not be determined ; rho! rhe 
« |aſt was pretended by him. in many of his Lerters to the Marquis. But his Majeſty knew the Marquis too well, and under» 
« ſtood all his motions and the progreſs of this Affair, too exactly, to give any credit to this Forgery, And pag. 13. But the Marquis 
ot able to lie under ſuch terrible Impurations, wheretfore he preſſed that Uchilrrie might be put to it, to prove what he 
« had alledg'd: but all he offered againſt Ramſay was only a preſumption, which Ramſay denied, and Rea affirm'd ; ſo that they 
« were both put under Bail, and nothing appear'd that did touch the Marquis: for tho Ramſay had been as guilty as the Lord Rea 
call'd him, that left no Imputation on him, ſince none can be made anſwerable for thoſe they employ, unleſs it appear that 
« they followed the Inſtructions given them. So the Marquis was diſparched to Germany. Lord Uchiltrie had charged the Mar- 
« quis with Treaſon, and failing fo totaly in his Probation, was ſent down to Scotland to be tried, where he had a legal and free 
Trial for his falſe Charge, before the Juſtice-General, and ſuch Aſſeſſors as were appointed to fit with bim, by the Privy-Coun- 
cil: and had the Marquis repaid him in his own Coin, he could not have eſcap'd capital Puniſhment. But he was ſatisfied with 
his own juſtification, and ſuch a Cenſure put on the Calumniaror, as might deter others from the like Attempts, Wherefore 
« he was condemn'd to perpetual Impriſonment in Blackneſs Caſtle, and he continued there for twenty Years.” 
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XXI. Proceedings in Parliament againſt Sir John Finch, 


Baron of Fordwich, Lord-Keeper, for High-Treaſon, 


1640. 16 Car. I“. 


| HE Houſe of Commons having 
e ſccur'd that great Stateſman the 


=» 3 P. 
n 5 


Pari of Strafford, and that zealous 
. 


* 

WI | Churchman Archbiſhop Laud ; 
} e began to prepare an Impeachment 
N L againſt the great Officer of the 
. Va, the Lord- Keeper Finch, of 
High- Treaſon. 

December 14th, a Committee was appointed to 
prepare a Charge againſt him z of which he having 
notice, ſent to the Houſe of Commons a Letter, de- 


firing to be admitted to ſpeak for himſelf, before 
any Vote paſt againſt him. Upon this Letter there 


aroſe a great debate in the Houſe, and after ſome 


time ſpent therein, it was granted him; and Mon- 
day December the 21ſt, was appointed for the hear- 
ing of him. : 

On Monday he was admitted in this manner; 
there was a Chair ſet for him to make uſe of if he 
pleaſed, and a Stool tolay the Purſe upon, a little 
on the ſide of the Bar on the left hand as you come 
in; he himſelf brought in the Purſe, and laid it in 
the Chair, but would not fit down himſelf, nor put 
on his Hat, though he was mov'd to it by Mr. 


Speaker, but ſpake all the while bare-headed and 


ſtanding ; the Serjeant at Arms attending on the 
Houſe, ſtanding by him with the Mace on his 
ſhoulder : And ſpake as follows, | 


Mr. Speaker, : 
Is firſt preſent my moſt humble thanks to this 

Honourable Aſſembly, for this favour vouchſafed 
me, in granting me admittance to their preſence, 
and do humbly beſeech them to believe it is no 
deſire to preſerve myſelf or my fortune, but 
to deſerve the good opinions of thoſe that have 
drawn me hither. 

I do profeſs in the preſence of him that 
knoweth all hearts, that I had rather go from door 


. 


to door, and crave Da obolum Belizarin, Se. with 
the good opinion of this Aſſembly, than live and 
enjoy all the honours and fortunes I am capa- 
ble of. b 

I do not come hither with an intention to jultity 
my words, my actions, or my opinions; but to 
make a plain and clear narration for myſelf, and 
then humbly to ſubmit to the wiſdom and juſtice of 
this Houſe myſelf, and all that concerns me. 

I do well underſtand (Mr. Speaker) with what 
diſadvantage any man can ſpeak in his own cauſe, 
and if I could have told how to have tranſmitted 
my thoughts and actions, by a clearer repreſenta- 
tion of another (I do fo much defy my own judg- 
ment in working, and my ways in expreſſing) that 
I ſhould have been a moſt humble ſuitor, another 
might have done it. But this Houſe will not take 
words, but with clear and ingenuous dealing ; and 
therefore I ſhall beſeech them to think, I come not 
hither with a ſet or ſtudied ſpeech, I come to ſpeak 
my heart, and to ſpeak it clearly and plainly, and 
then leave it to your clemency and juſtice : and [ 
hope if any thing ſhall ſlip from me, to work con- 
trary to my meaning, or intention, diſorderly 
or ill- placed, you will be pleaſed to make a favour- 
rable conſtruction, and leave me the liberty of ex- 
planation, if there ſhall be any; but J hope there 
ſhall be no cauſe for it. | . 

I hope, for my affection in Religion no man doub- 
teth me, what my education, what, and under 
whom for many years, is well known; I lived 
near thirty years in the Society of Gray's-1nz : and 
if one that was a reverend Preacher in my time 
(Dr. Sibbs) were now alive, he were able to give 
reſtimony to this Houſe, that when a party ill-af- 
fected in Religion ſought to weary him, and tire 
him out, he had his chiefeſt encouragement from 
me. 


I 


* This Proceeding explains the manner of obtaining the Judges opinions in Mr. Hampden's Caſe about Ship- Money, Vol. I. pag. 


483. as alſo the Lord-Keeper's Reatons for what he did as Spea 


ker in the Parliament 1629. for which ice, ante Page. 217. Rite 


this had not been inſerted, his Lordilup not putting in any Anſwer to the Articles exhibited againſt him. 
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I have now (Mr. Speaker) been fifteen years of 
the King's Council ; from the firſt hour to this mi- 
nute, no man is able to ſay that ever I was author, 
adviſer, or conſenter to any project. | 
It pleaſed the King (my gracious Maſter) after 
J had ſerved him divers years, to prefer me to two 
places z to be Chief- ullice of the Common- Pleas, 
and then Keeper of his Great-Seal : I ſay it in the 
preſence of God, I was ſo far from the thought of 
the one, and from the ambition of the other, that 
if my Maſter's grace and goodneſs had not been, I 
kad never enjoyed thoſe honours. | | 

I cannot tell (My. Speaker) nor I do not know what 
particulars there are, that may draw me into your 
disfavour or ill opinion, and therefore I ſhall come 
very weakly arm'd ; yet to thoſe that either in my 
own knowledge, or by ſuch a knowledge as 1s given 


me, and not from any in this Houſe, I ſhall ſpeak . 


| ſomewhat, that I hope being truth, and accompanied 
with clearneſs and ingenuity, will at laſt procure 
ſome allay of that ill opinion which may perhaps be 
conceived of me. 

Mr. Speaker, T had once the honour to ſit in the 
place that you do: from the firſt time I came thi- 
ther, to this unfortunate time, I do appeal to all 
that were here then, if I ſerved you not with can- 
dor. IIl office I never did to any of the Houſe, 
good officesI have witneſſes enough I did many ; I 
was ſo happy, that upon an occaſion which once 
happened, I received an expreſſion and teſtimony 
of the good affection of this Houſe towards me. 

For the laſt unhappy day, I had a great ſhare in 
the unhappineſs and ſorrow of it. I hope there are 
enough do remember, no man within the walls of 
this Houſe did expreſs more ſymptoms of forrow, 
grief, and diſtraction than I did. 8 

After an adjournment for two or three days, it 
pleaſed his Majeſty to ſend for me, to let me know 
that he could not fo reſolve of things as he deſired, 
and therefore was deſirous that there might be an 
adjournment for ſome fews days more. I proteſt I 
did not then diſcern in his Majeſty, and I believe it 
was not in his thoughts, to think of the diffolving 
of this Aſſembly ; but was pleaſed in the firſt place, 
to give me a command to deliver his pleaſure to the 
Houſe for an adjournment for ſome few days, till 
the Monday following, as I remember, and com- 
manded me withal to deliver his pleaſure, that there 
ſhould be no further ſpeeches, but forthwith upon 
the delivery of the meſſage come and wait upon 
him: he likewiſe commanded me, if queſtions were 
- offered to be put, upon my Allegiance I ſhould not 
dare to do it. How much I did then in all humble- 
nels reaſon with his Majeſty, is not for me here to 
peak ; only thus much let me ſay, I was no Au- 
thor of any counſel in it. I was only a perſon in 
receiving Commiſſion 3 I ſpeak not this as any 
ching, 1 now 2 or do invent, or take up for 
my own excuſe, but that which is known to divers, 
and ſome honourable perſons in this Houſe, to be moſt 
true. All that I will ſay for that, is humbly to be- 
ſeech you all to conſider, that if it had been any 
man's cauſe, as it was mine, between the diſpleaſure 
of a gracious King, and the ill opinion of an ho- 
nourable Aſſembly ; I beſeech you lay all toge- 
ther, lay my firſt actions and behaviour with the 
laſt, I ſhall ſubmit to your honourable and favour- 
able conſtructions. 

For the Shipping buſineſs, my opinion of that 
cauſe hath lain heavy upon me; I ſhall clearly and 
truly preſent unto you what every thing is, with 
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this proteſtation, that if in reckoning up my own 
opinion what I was of, or what I delivered, any 
thing of it be diſpleaſing, or contrary to the opi- 
nion of this Houſe, that I am far from juſtifying of 
it, but ſubmit that and all other my actions to your 
wiſdom and goodneſs. E 

Mr. Speaker,the firſt Writs that were ſent out about 
the Shipping-buſineſs, I had no more knowledge 
of, and was as ignorant as any one Member of this 
Houſe, or any man in the Kingdom. I was never 
the Author nor Adviſer of it, and will boldly ſay, 
from the firſt to this hour, I did never adviſe nor 
— the ſetting forth of any Ship-Writs in my 

ife. 

Mr. Speaker, it is true that I was made Chief- 
Juſtice of the Common-Pleas ſome four days before 
the Ship- Writs went out to the Ports and Maritime 
Places; as I do remember, the 20th of OFeber 1634, 
they do bear teſte, and I was ſworn Juſtice the 16th 
of October: ſo as they went out in that time, but 
without my knowledge or privity, the God of 
Heaven knows this to be true. | 

Mr. Speaker, afterwards his Majeſty was pleaſed 
to command my Lord Chref-Juſtice of the K:ng's- 
Bench, that then was, Sir Thomas Richardſoh, and 
Chief-Baron of the Exchequer that now is, and my- 
ſelf then Chief- Juſtice of the Common-Pleas, to take 
into conſideration the Precedents then brought unto 
us; which ve did, and after returned to his Majeſty, 
what we had found out of thoſe precedents, 

It is true, that afterwards his Majeſty did take 
into conſideration, that if the whole Kingdom were 
concerned, that it was not reaſon to lay the whole 
burthen upon the Cinque-Ports and Maritime 
Towns, | 

Thereupon, upon what ground his Majeſty took 
that into his conſideration, I do confeſs I do know 
nothing of it. 5 

His Majeſty did command my Lord Chief. Juſ- 
tice that now is, my Lord Chief. Baron, and my- 
ſelf, to return our opinions; Whether, when the 
whole Kingdom is in danger, and the Kingdom in 
general is concerned, it be not according to Law 
and Reaſon, that the whole Kingdom, and his 
Majeſty, and all intereſted therein, ſhould join in 
defending and preſerving thereof? 

This was in time, about 1634. | 

In Michaelmas-Term following, his Majeſty com- 
manded me to go to all the Judges, and require 
their opinions in particular. 

He commanded me to do it to every one, and to 

charge them upon their duty and allegiance, to keep 
it ſecret, 
Mr. Speaker, it was never intended by his Ma- 
jeſty (ſo profeſſed by him) at that time, and ſo de- 
clared to all the Judges, that it was not required by 
him, to be ſuch a binding opinion to the Subject, 
as to hinder him from calling it in queſtion, nor be 
binding to themſelves, but that upon better reaſon 
and advice they may alter it y but deſired their opi- 
nions, for his own private reaſon. 

I know very well, that extrajudicial opinions of 
Judges ought not to be binding, ny 

But I did think, and ſpeak my Heart and Con- 
ſcience freely ; mylelf, and the reſt of the Judges 
being ſworn, and by our Oaths tied to counſel the 
King, when he ſhould require advice of us, that we 


were bound by our Oathsand Duties to return our 


opinions. 
I did obey his Majeſty's command, and do here 
before the God of Heaven avow it. | 
I 


n 
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] did never uſe the leaſt promiſe of preferment or 
reward to any, nor did uſe the leaſt menace; I 
did leave it freely to their own Conſciences and Li- 
berty 3 for I was left to the liberty of my own by his 
Majeſty, and had reaſon to leave them the liberty 
of their own Conſciences. DS 

And I beſeech you be pleaſed to have ſome be- 
lief, that I would not ſay this, but that I know the 
God of Heaven will make it appear; and I beſeech 
you that extravagant ſpeeches may not move againſt 
that which is a poſitive and clear truth. 

Mr. Speaker, in the diſcourſe of this (as is be- 
tween Judges) ſome ſmall diſcourſes ſometimes a- 
roſe, yet never was any cauſe wherein any Judges 
conferred, that were ſo little conference as between 


me and them. x 
Mr. Speaker, againſt a Negative, I can ſay no- 


thing; but I ſhall affirm nothing unto you, but 


by the grace of God, as I affirm it to be true, fo I 
make no doubt of making it appear to be ſo. 
This opinion was ſubſcribed without ſolicitation, 
there was not any man of us, did make any doubt 
of ſubſcribing our opinion, but two, Mr. Juſtice 
Hutton, and Mr. Juſtice Croke, 

Mr. Juſtice Croke made not a ſcruple of the thing, 
but of the introduction; for it was thus: 

That whereas the Ports and the Maritime Towns 


were concerned, there according io the precedents in for- 


mer times, the charge lay on them. 

So when the Kingdom was in danger, of which bis 
Majeſty was the ſole Judge; whether it was not a- 
greeable to Law and Reaſon, the whole Kingdom to 
bear the charge ? | 

left this caſe with Judge Croke. 

The next Term I ſpake with him, he could give 
me no reſolution, becauſe he had not ſeen the Writs 
in former times; but did give his opinion, that 
when the whole Kingdom was in danger, the 
charge of the defence ought to be born by all. 

So of that opinion of his, there was no need of a 
ſolicitation. - 

I ſpeak no more here, than I did openly in my 
argument in the Exchequer-Chamber, 

This is the naked truth : for Mr. Juſtice Hutton, 
he did never ſubſcribe at all. 

I will only ſay this, that I was ſo far from preſ- 
ſing him to give his opinion, becauſe he did ask 
time to conſider of it, that I will boldly ſay, and 
make it good, that when his Majeſty would have 
had him ſometimes ſent for, to give his opinion, I 
beſeeched his Majeſty to leave him to himſelf and 
his conſcience z and that was the ill office I did. 

The Judges did ſubſcribe in November or Decem- 
ber, 1635, 

I bad 50 conference, nor (truly I think) by acci- 
dent any diſcourſe with any of the Judges touching 
their opinions : for till February 1636, there was 


no ſpeech of it, for when they had delivered their 


opinions, I did return according to my duty to my 
Maſter the King, and delivered them to him: in 
whoſe cuſtody they be. | 

In February 1626, upon a command that came 
from his Majeſty, by one of the then Secretaries of 
State, the Judges all aſſembled in Gray's-Inn ; we 
did then fall into a debate of the caſe then ſent 
unto us, and we did then return our opinion unto 
his Majeſty 3 there was then much diſcourſe and 
great debate about it. 

Mine opinion and conſcience at that time was 
agrecable to that opinion I then delivered. 
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I did uſe the beſt arguments I could, for the 
monary of my opinion; and that was all I 

id. 

It is true, that then at that time, Mr. Juſtice Hut- 
ton, and Mr. Juſtice Crote, did not differ in the 
main point, which was this: 

When the Kingdom was in danger, the charge 
ought to be born by the whole Kingdom. | 
But in this point, whether the King was the ſole 
Judge of rhe danger, they differed. 

So as there was between the firſt ſubſcription, and 
this debate, and conſultation, ſome fifteen months 
difference, | 
Ir is true, that all of chem did then ſubſcribe, 
both Juſtice Hutton, and Juſtice Croke, which was 
returned to his Majeſty, and after publiſhed by 
my Lord-Keeper (my predeceſſor) in the Star- 
Chamber. | 

For the manner of publiſhing ir, I will ſay no- 
thing, but leave it to thoſe, whoſe memories will 
call to mind what was then done, 

The reaſon of the ſubſcription of Juſtice Hutton, 
and Juſtice Croke, (though they differed in opinion) 
grew from this, that was told them, from the reſt of 
the Judges ; : 

That where the greater number did agree in their 
vote, the reſt were involved and included. 

And now I have faithfully delivered, what I did in 
that buſineſs,tj]1T came (which was afterwards) to my 
argument in the Exchequer-Chamber-: for the queſtion 
was, A ſcire facias iſſued out of the Exchequer in 
that caſe of Mr. Hampder's; of which I can ſay no- 
thing, for it was there begun, and afterwards re- 
journed, to have advice of all the Judges. 

Mr. Speaker, among the reſt (according to my 
duty) I argued the caſe. 

I ſhall not trouble you, to tell you what my ar- 
gument was, I preſume there are copies enough of 
it; only I will tel] you there are four things, very 
briefly, that I then delared, 

Firſt, concerning the matter of danger, and ne- 
ceſſity of the whole Kingdom. 

I profeſs that there was never a Judge in the 
Kingdom did deliver an opinion, but that it muſt 
be in a caſe of apparent danger, | | 

When we came to an a of the caſe, it 
was not upon a matter of iſſue, but it was upon a 
demurrer; | 

Whether the danger was ſufficiently admitted in 
pleading, and therefore was not the thing that 
was in diſpute, that was the firſt degree and ſtep 
that led unto it. 

I did deliver myſelf as free and as clear as any 
man did, that the King ought to govern by the po- 
ſitive Laws of the Kingdom, that he could not alter 
nor change, nor innovate in matters of Law, bur 
by common conſent in Parliament. 

I did further deliver, that if this were uſed to 
make a further revenue or benefit to the King, or in 
any other way but in caſe of neceſſity, and for the 
preſervation of the Kingdom, the judgment did 
warrant no ſuch thing : : 

My opinion in this buſineſs, I did in my conclu- 
ſion of my argument ſubmit to the judgment of this 
Houſe. 

I never deliver*d my opinion, that money ought to 
be raiſed, but Ships provided for the defence of this 
Kingdom, and in that the writ was performed, 

And that the charge ought not to be in any caſe, 
but where the whole Kingdom was in danger. $4 
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And Mr. Juſtice Hutton, and Mr. Juſtice Croke, 
were of the ſame opinion with me. 

I do humbly ſabmit, having related unto you my 
whole carriage in this buſineſs ; humbly ſubmitting 
myſelf to your grave and favourable cenſures, be- 
ſeeching you not to think that I delivered theſe 
things, with the leaſt intention to ſubvert or ſub- 
ject the Common Law of the Kingdom, or to 
bring in or to introduce any new way of Govern- 


ment; it hath been far from my thoughts, as any 


thing under the Heavens. 

Mr. Speaker, J have heard too that there hath 
been ſome ill opinion conceived of me about Foreſt 
buſineſs, which was a thing far out of the way of 
my ſtudy, as any thing I know toward the Law, 

But ir pleaſed his Majeſty, in the ſickneſs of 
Mr. Noy, to give ſome ſhort warning to prepare 
myſelf for that employment. 

When I came there, I did both the King and 
Commonwealth acceptable ſervice ; for I did and 


dare be bold to ſay, with extream danger to myſelf 


and fortune, (ſome do underſtand my meaning 


herein) run through that buſineſs, and left the Fo- 
reſt as much as was there. 


A thing in my judgment, conſiderable for the 
advantage of the Commonwealth, as could be un- 
dertaken. | 

When I went down about that employment, I 
ſatisfied myſelf about the matter of perambulation. 
There were great difficulties of opinions, what 


perambulation was. 


I did arm myſelf as well as I could, before I did 
any thing init. 

I did acquaint thoſe that were then Judges, in 
the preſence of the noble Lords, with ſuch objec- 
tions as I thought it my duty to offer unto them. 

If they thought they were not objections of ſuch 
weight, as were fit to ſtir them, I would not do 


the King that diſſervice. 


They thought the objections had ſuch anſwers as 


might well induce the like upon a conference with the 


whole Country; admitting me to come and confer 


with them, the Country did unanimouſly ſubſcribe. 


It fell out afterwards, that the King command- 


ed me, and all this before I was Chief-Juſtice, to go 
into Eſex, and did then tell me he had been infor- 


med, that the bounds of the Foreſt were narrower, 
than in truth they ought to be; and I did accord- 


ing to his command. 
I will here profeſs that which is known to many, 


1 had no thought or intention of enlarging the 


bounds of the Foreſt, further than H. and that 
part about it, for which there was a perambulation 


about 26 Edw. IV. 


I defired the Country to confer with me about it, 


if they were pleaſed to do it; and then according 


to my duty, I did produce thoſe Records which 1 
thought fit for his Majeſty's ſervice, leaving them 
to diſcharge themſelves as by Law and Juſtice they 


might do. 


I did never, in the leaſt kind, go about to over- 


throw the Charter of the Foreſt, 


And did publiſh and maintain Charta de Foreſta, 
as a ſacred thing, and no man to violate it, and 
ought to be preſerved for the King and Common- 


wealth. 


Ido in this humbly ſubmit, and what I have 
done, to the Goodneſs and Juſtice of this Houſe, 


Mr. Ruſoworth ſays, many were exceedingly ta- 
ken with his Eloquence and Carriage, and it was 


a ſad ſight to ſee a Perſon of his greatneſs, parts 
and favour, toappear in ſuch a poſture, before ſuch 
an Aſſembly, to plead for his Life and F. ortunes, ] 


After his Lordſhip was retir'd, it was moved 
this admiſſion of the Lord. Keeper, might 84085 
drawn into precedent ; and in anſwer to what his 
Lordſhip ſaid, Mr. Rigby made this tollowing 
ſpeech, 


Mr. Speaker, 


T Hough my judgment prompts me to ſit ſtill 
and be ſilent, yet the duty I owe to my King, 


my Country and my Conſcience, moves me to ſtand 
up and ſpeak. 

Mr. Speaker, had not this Syren ſo ſweet a tongue, 
ſurely he could never have effected ſo much miſchief 


to this Kingdom: you know, Sir, optimorum putre- 


factio peſſima, the beſt things putrefied become the 
worſt: and as it is in the natural, ſo in the body 
politick ; and what's to be done then, Mr. Speaker, 
we all know enſe recidendum eft, the ſword, Juſtice 
muſt ſtrike, ne pars ſincera trabatur. 

Mr. Speaker, it is not the voice, non vox ſed vo- 
tum, not the tongue, but the heart and actions that 
are to be ſuſpected: for doth not our Saviour ſay it, 
Shew me thy faith by thy works, O man ? (St. James, 
not our Saviour, faith it.) Now, Mr. Speaker, hath 
not this Kingdom ſeen, (ſeen, ſay I?) nay felt and 
ſmarted under the cruelty of this man's Juſtice? So 
malicious as to record it in every Court of Meſtmin- 
ſter; as if he had not been contented with inſlaving 
of us all, unleſs he entailed it to all poſterity. Why 
ſhall I believe words now, cum factum videam ? 
Shall we be ſo weak men, as when we have been 
injured and abuſed, will be gained again with fair 
words and complements? Or, like little Children, 
when we have been whipt and beaten, be pleaſed a- 
gain with ſweetmeats? Oh no, there be ſome birds 
in the ſummer of Parliament will ſing ſweetly, who 
in the winter of perſecution, will for their prey ra- 
venouſly fly at all, upon our goods, nay ſeize upon 
our perſons ; and hath it not been with this man ſo, 
with ſome in this Aſſembly ? 

Mr. Speaker, it hath been objected unto us, that 
in judgment you ſhould think of mercy, and be ye 
merciful as your heavenly Father is merciful ; now 
God Almighty grant that we may be ſo, and that our 
hearts and judgments may be truly rectified to know 
truly what is mercy, I fay to know what is mercy 3 
for there 1s the point, Mr. Speaker : I have heard of 
fooliſh pity, fooliſh pity ; do we not all know the 
effects of it? And I have met with this epithet to 
mercy, crudelis miſericordia ; and in ſome kind I 
think there may be a cruel mercy : Iam ſure that 
the ſpirit of God ſaid, be not pitiful in judgment, 
nay it faith, be not pitiful of the poor in judgment: 
if not of the poor, then 2 /atiori, not of the rich; 
there's the emphaſis. We ſee by the ſet and ſolemn 
appointment of our Courts of Juſtice, what provi- 
ſion the wiſdom of our anceſtors hath made for the 
preſervation, honour, and efteem of Juſtice, wit- 
neſs our frequent Terms, Seſſions, and Aſſizes, 
and in what pomp and ſtate the Judges, in their 
Circuits, by the Sheriffs, Knights and Juſtices, and 
all the Country, are atttended oft-times for the 
hanging of a poor Thief for the ſtealing of a Hog 
or a Sheep, nay in ſome caſes for the ſtealing of a 
penny, and Juſtice too, in terrorem : and now ſhall 
not ſome of them be hanged that have robb*d us of 
all our propriety, and ſheered at once all our Sheep 
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and all we have away, and would have made us in- 
deed poor Belizario*s to have begged for half. pen- 
nies, when they would not have leſt us one penny 
that we could have called our own ? 

Let us therefore now, Mr. Speaker, not be ſo piti- 
ful as that we become remiſs; not ſo pitiful in judg- 
ment, as to have no judgment; but ſet the deplo- 
rable eſtate of Great- Britain now before our eyes, 
and conſider how our moſt gracious Sovereign hath 
been abuſed, and both his Majeſty and all his Sub- 
jects injured by theſe wicked inſtruments; for which 
my humble motion is, that with theſe particulars 
we become not ſo merciful, as to the generality (the 
whole Kingdom) to grow mercileſs. 

| Fiat Juſtitia. 


Whereupon he was the ſame day voted a Trai- 
tor, upon the following particulars. | 

I. For refuſing to read the Remonſtrance againſt 
the Lord-Treaſurer Weſton, 4 Car. when the Parlia- 
ment deſired it. | 

2. For ſolliciting, perſuading, and threatning 
the Judges to deliver their opinion, for the levying 
of Ship-money *. SI 

3. For ſeveral illegal actions in Foreſt-matters. 

4. For ill offices done, in making the King diſ- 
ſolve the laſt Parliament, and cauſing his Declara- 
tion thereupon to be put forth. 


Whereupon it was reſolved upon the queſtion, 

That J7obn Lord Finch Baron of Fordwich, Lord- 
Keeper of the Great Seal of England, ſhall be ac- 
cus'd in this Houſe, in the name of all the Com- 
mons of England, of High-Treaſon and other great 
Miſdemeanors. 


Reſolved, 

That a meſſage be ſent by the Lord Falkland, 
to accuſe Foby Lord Finch, Baron of Fordwich, 
Lord Keeper of the Great Seal of England, in the 
name of this Houſe, and all the Commons of Eng- 
land, of High-Treaſon, and other great Crimes 
and Miſdemeanors ; and to deſire that he may be 
forthwith ſequeſtred from Parliament, and be 
committed; and that in ſome convenient time, 
this Houſe will reſort to their Lordſhips, with par- 
ticular Accuſations and Articles againſt him. 

The next morning the 224, the Lord-Keeper, 
(conſidering with what impetuoſity and violence 
every thing was managed) got up early, and eſca- 
ped in diſguiſe into Holland, from whence he wrote 
a Letter to the Lord-Chamberlain, dated from the 
Hague, January 3, 1640. 


My moſt wwell-beloved Lord, 
HE lutereſt your Lordſhip hath ever had in 
the beſt of my fortunes, and affections, gives 
me the privilege of troubling your Lordſhip with 
theſe few lines, from one that hath nothing left to 
ſerve you withal but his prayers; theſe your Lordſhip 
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ſhall never fail of, with an heart as full of true affec- 
tion to your Lordſhip as ever any was. My Lord, 
it was not the loſs of my place, and with that of my 
fortunes, nor being exiled from my dear Country and 
Friends, though many of them were cauſe of ſor- 
row, that afflicts me; but that which I moſt ſuffer 
under, is that diſpleaſure of the Houſe of Com- 
mons conceived againſt me. I know a true heart I 
have ever born towards them, and your Lordfhip 
can witneſs in part, what ways I have gone in: but 
filence and patience beſt becomes me, with which 
I muſt leave myſelf and my actions to the favoura- 
ble conſtructions of my noble Friends, in which 
number your Lordſhip hath a prime place. I am 
now at the Hague, where I arrived on Thur/day the 
laſt of che laſt month, where I purpoſe to live in a 
faſhion agreeable to the poorneſs of my fortunes ; 
for my humbling in this World, I have utterly caſt 
off the thoughts of it, and my aim ſhall be to learn 
to number my days, that I may apply my heart to 
wiſdom, that wiſdom that ſhall wipe away all tears 
from my eyes and heart, and lead me by the hand 
to true happineſs, which can never be taken from 
me. I pray God of Heaven to bleſs this Parliament 
both with a happy progreſs and concluſion ; if my 
ruin may conduce but the leaſt to it, I ſhall not re- 
pine at it, I truly pray for your Lordſhip and 
your noble Family, that God would give an in- 
creaſe of all worldly bleſſings, and in the fulneſs of 
days to receive you to his Glory ; if I were capable 
of ſerving any body, I would tell your Lordſhip, 
that no man ſhould be readier to make known his 
2 and true gratitude to your Lordſhip, 
than | 
Your Lordſbip's moſt humble, 
| and moſt affeftionate, 
poor Kinſman and Servant, 


7. Finch. 


Jan. 14. The Committee having prepar'd Ar- 
ticles of Impeachment againſt the Lord Keeper, 
they were preſented to the Houſe, and are as fol- 
low. 


The Accuſation and Impeachment of + John 
Lord Finch, Baron of Fordwich, Lord- 
Keeper of the Great Seal of England, by 
the Houſe of Commons. | 


HAT the ſaid Jobn Lord Finch, 
Baron of Fordwich, Lord-Keeper, 
Sc. hath traitorouſly and wickedly endeavoured 
to ſubvert the fundamental Laws and eſtabliſhed 
Government of the Realm of England, and inſtead 
thereof to introduce an arbitary tyrannical Govern- 
ment againſt Law ; which he hath declaredby trai- 
torous and wicked words, counſels, opinions, judg- 

ments, practices and actions. FE 
II. 


Imprimis. 


Lord Clarendon in his Hiſtory, Vol. I. pag. 71. (8vo Edition) ſays, Undoubtledly my Lord Finch's Speech in the Exche- 
quer-Chamber, made Ship-money much more abhorr'd, and formidable, than all the Commitmenrs by the Council-Table, and all 
the Diſtreſſes taken by the Sheriffs in England. And pag. 74. fays, he took up Ship-money, where Mr. Ney left it, and being a 
Judge, carried it up to that Pinracle, from whence he almoſt broke his own Neck, having in his Journey thither, had roo much in- 


fluence on his Brethren, to induce them to concur in a Judgment they had all cauſe to * 
he was Keeper of the Great Seal of England, muſt be added, upon Demurrer put into a Bill be 
in it, than an Order of the Lords of the Council; That whilſt he was K 


ders, but that the wiſdom of that Board ſhould be always 


+ Sir John Finch was a man exceedingly obnoxious to the People, u 


and Authority enough to countenance and advance the King's Service. Lord Claremdems Hiſtory, Vol, J. pag. 131, ind ro. 
| or 


Vo I. VII. 


To which his Declaration, after 
e him, which had no other equity 
„no man ſhould be ſo ſaucy as to diſpute thoſe Or- 
nd enough for him to make a Decree in Chancery. / 

the buſineſs of Ship-money; and not of 
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II. That in purſuance of thoſe his traitorous and 


wicked purpoſes, he did in the third and fourth year 


of his Majeſty's reign, or one of them, being then 
Speaker of the Commons Houle of Parliament, 
contrary to the commands of the Houſe then aſ- 
ſembled and fitting, deny and hinder the reading of 
ſome things which the ſaid Houſe of Commons re- 
quired to be read, for the ſafety of the King and 
Kingdom, and preſervation of the Religion of this 
Realm ; and did forbid all the Members of the 
Houſe to ſpeak, and ſaid, that if any did offer to 
ſpeak, he would riſe and go away, and ſaid nothing 
ſhould be done in the Houſe, and did offer to rite 
and go away, and did thereby and otherwile, as 
much as in him lay, endeavour to ſubvert the an- 
cient and undoubted rights and courſe of Parlia- 


ment. 


month of October, in the tenth year of his now Ma- 
jeſty's reign, at nds going 7 in the ſame 
County, being then of his Majeſty's Council, 
in that ſervice did practiſe by unlawful means to en- 
large the Foreſt of that County, many Miles be- 
yond the known bounds thereof, as they had been 
enjoyed near 300 years, contrary to the Law, and 
to the Charter of the liberties of the Foreſt ; and 
other Charters, and divers Acts of Parliament: and 
for effecting the ſame, did unlawfully cauſe and 
procure undue return to be made of Jurors, and 
great numbers of other perſons who were unſworn, 
to be joined to them of the Jury, and threatned and 


awed the ſaid Jurors to give a verdict for the King, 


and by unlawtul means did ſurprize 3 
that they might not make defence, and did uſe ſe- 
veral menacing wicked ſpeeches and actions, to the 
Jury and others, for obtaining his unjuſt purpoſe a- 
foreſaid. And after verdict obtained for the King in 
the month of April following (at which time the ſaid 
Juſtice-ſeat was called by adjournment) the ſaid 
John Finch, then Lord Chief-Juſtice of his Maje- 
ſty's Court of Common-Pleas, and one of the Judges 
aſſiſtants for them ; he continned by further unlaw- 
ful and unjuſt practices, to maintain and confirm 
the ſaid verdict, and did then and there, being aſ- 
ſiſtant to the Juſtice in Eyre, adviſe the refuſal of 
the traverſe offered by the County, and all their 
evidences, but only what they ſhould verbally deli- 
ver; which was refuſed accordingly. 8 
IV. That he about the month of November, 
1635, being then Lord Chief- Juſtice of the Com- 
mon Pleas, and having taken an Oath for due 
adminiſtration of Juſtice to his Majeſty's liege 
people, according to the Laws and Statutes of the 
Realm, contrived an opinion in hæc verba, (when 
the good and ſafety, &c. Vide State-Trials, Vol. I.) 
and did ſubſcribe his name to that opinion, and by 
perſuaſions, threats, and falſe ſuggeſtions, did ſoli- 
cite, and procure Sir Jobn Bramſtone Knight, then 
and now Lord Chief-Juſtice of England 3 Sir Hum- 
pbrey Davenport Knight, Lord Chief. Baron of his 
Majeſty's Court of Exchequer 3 Sir Richard Hutton 
Knight, late one of the Juſtices of his Majeſty's 
Court of Common-Pleas ; Sir John Denham Knight, 
late one of the Barons of his Majeſty's Court of 
Exchequer ; Sir William Jones Knight, late one of 
the Juſtices of the ſaid Court of King's-Bench ; Sir 
George Croke Knight, then and now one of the 
Judges of the ſaid Court of King's-Bencb ; Sir Tho- 
mas Trevor Knight, then and now one of the Barons 


of the Exchequer 3 Sir George Vernon Knight, late 


III. That he being of his Majeſty's Council at 
the Juſtice-ſeat held for the County of E/zx, in the 


one of the Juſtices of the ſaid Court of Commy;. 
Pleas ; Sir Robert Berkley Knight, then and now 
one of the Juſtices of the ſaid Court of King”. 
Bench; Sir Francis Crawley Knight, then and now 
one of the Juſtices of the ſaid Court of Commyz. 
Pleas ; Sir Richard Weſton Knight, then and now 
one of the Barons of the ſaid Court of Exchequer ; 
ſome or one of them to ſubſcribe, with their names, 
the ſaid opinion preſently, and enjoined them ſeye. 
Tally ſome or one of thein ſecreſy, upon their Alle- 
giance. | 

V. That he the fifth day of June, then being Lord 
Chief. Juſtice of the ſaid Court of Common Pleæas, 
ſubſcribed an extrajudicial opinion in anſwer to que- 
ſtions in a Letter from his Majeſty, in bec verba, 
Sc. Vol. I. page 487. 

And that he contrived the ſaid queſtions, and 
procured the ſaid Letter from his Majeſty : and 
whereas the ſaid Juſtice Hutton, and Juſtice Croke, 
declared to him their opinions to the contrary ; yet 
he required and prefſed them ro ſubſcribe, upon 
his promiſe that he would let his Majeſty know the 
truth of their opinions; notwithſtanding ſuch ſub. 
ſcriptions, which nevertheleſs he did not make 
known to his Majeſty, but delivered the ſame to his 
Majeſty, as the opinion of all the Judges. 

VI. That he being Lord Chief-Juſtice of the faid 
Court of Common-Pleas, delivered his opinion in the 
Exchequer-Chamber againſt Mr. Hampden in the caſe 
of Ship-money ; that he the ſaid Mr. Hampdey upon 
the matter and ſubſtance of the caſe was chargeable 
with the money then in queſtion; a Copy of which 
1238 the Commons will deliver to your 

ordſhips: and did ſolicite and threaten the ſaid 
Judges, ſome or one of them, to deliver their opi- 
nions in like manner againſt Mr. Hampden. And af- 
ter the ſaid Baron Denham had delivered his opinion 
for Mr. Hampden ; the ſaid Lord Finch repaired 
purpoſely to the ſaid Baron Denbam's chamber in 
Serjeant*s-Inn in Heet-ſtreet ;, and after the ſaid Mr. 
Baron Denham had declared and expreſſed his opi- 
nion, urged him to retract the ſaid opinion; which 
he refuſing, was threatned by the ſaid Lord Finch, 
becauſe he refuſed. 

VII. That he being then Lord Chief Juſtice of the 
Court of Common-Pleas, declared and publiſhed in 
the Exchequer-Chamber, and Weſtern Circuit where 
he went Judge; that the King's right to Ship-mo- 
ney, as aforeſaid, was ſo inherent a right to the 
Crown, asan Act of Parliament could not take it 
away z and with divers malicious ſpeeches inveighed 
againſt, and threatned all ſuch as refuſed to pay 
Ship-money : all which opinions contained in the 
fourth, fifth, and ſixth Articles, are againſt the 
Law of the Realm, the Subjects right of property, 
and contrary to former reſolutions in Parliament, 
and to the Petition of Right: which ſaid reſolutions 
and Petition of Right, were well known to him, 
reſolved and enacted in Parliament, when he was 
Speaker of the Commons Houſe of Parliament. 

VIII. Then he being Lord Chief-Juſtice of the 
Court of Common-Pleas, did take the general; prac- 
tice of that Court to his private chamber; and that 
he ſent warrants into all or many Shires of England 
to ſeveral men, as to Francis Giles of the County of 
Devon, Robert Benſon of the County of York, At- 


. torneys of that Court, and to divers others, to re- 


leaſe all perſons arreſted on any outlawry for about 
forty ſhillings fees; whereas none by Law fo arreſt- 
ed, can be bailed or releaſed without ſuperſedeas 
under ſeat or reverſal. FO, 1 


1640. 

IX. That he being Lord Chief - Juſtice of the 
Court of Common-Pleas, upon a pretended ſuit be- 
gun in Michaelmas-Term, in the 11th year of his 
Majeſty's reign, although there was no plaint or de- 
claration againſt him, did notoriouſly and contrary 
to all Law and Juſtice, by threats, menaces, and 
impriſonment, compel Thomas Laurence, an Exe- 
cutor, to pay nineteen pound, twelve ſhillings ; and 
likewiſe cauſed Richard Bernard, being only Over- 
ſeer of the laſt Will of that Teſtator, to be arreſt- 
ed for the payment of the ſaid money, contrary to 
the advice of the reſt of the Judges 'of that Court, 
andagainſt the known and ordinary courſe of Juſtice, 
and his faid Oath and Knowledge: and denied his 
Majeſty's ſubjects, the common and ordinary Juſ- 
tice of this Realm, as to Mr. Limerick, and others; 
and for his private benefit endamaged and ruined the 
eſtates of very many of his Majeſty's ſubjects, con- 
trary to his Oath and Knowledge, 

X. That he being Lord-Keeper of the Great 
Seal of England, and ſworn one of his Majeſty's 
Privy-Council, did by falſe and malicious ſlanders 
labour to incenſe his Majeſty againſt Parliaments,and 
did frame and adviſe the publiſhing the declaration 
after the diſſolution of the laſt Parliament. 

All which Treaſons and Miſdemeanors above- 
mentioned, were done and committed by the faid 
John Lord Finch, Baron of Fordwich, Lord-Keeper 
of the Great Seal of Exgland; and thereby he the 
aforeſaid Finch hath traitorouſly, and contrary to his 
Allegiance laboured to lay imputations and ſcandals 
upon his Majeſty's Government, and to alienate 
the hearts of his Majeſty's liege People from his 

Majeſty, and to ſet a diviſion between them, and 
to ruin and deſtroy his Majeſty's Realm of Eng- 
land; for which they do impeach him the faid 
Lord Finch, Baron of Fordwich, Lord-Keeper of 
the Great Seal of England, of High-Treaſon againſt 
our ſovereign Lord the King, his Crownand{Dignity, 
of the Miſdemeanors above-mentioned. And the 
ſaid Commons by proteſtation, ſaving to themſelves the 
liberty of exhibiting at any time hereafter, any other 
acrtiſation or impeachment againſt the ſaid Lord Finch, 
end alſo of replying to the anſwer, that the ſaid John 
Lord Finch ſha!l maze unto the ſaid Articles or to any 
of them; and of offering proof of the premiſſes, or any 
of their impeachments or accuſations that ſhall be exhi- 
bited by them, as the caſe ſhall, according to the courſe of 
Parliaments, require; do pray, that the ſaid John 
Lord Finch, Baron of Fordwich, Lord. Keeper of 
the Great Seal of England, may be put to. anſever to 
all and every of the premiſſes, and ſuch Proceedings, 
Examinations, Trials, aud ꝓudęmenis, as may be upon 
every of them, had and uſed, as is agreeable to Law 
and Juſtice. | FINES 

After reading theſe Articles, reſolv'd upon the 

Queſtion, ; ; — F 5 Wely 


That theſe Articles thus read and engroſs'd ſhall 
be fent to the Lords in maintenance of the Com- 
mons charge againſt 79h» Lord Finch of Fordwich, 
late Lord-Keeper of the Great Seal of England., 

Mr. Arthur Goodwin is appointed to go up with 
a meſſage to the Lords to a conference with their 
I ordſhips, by a Committee of both Houſes, con- 
cerning Articles to be deliver'd in maintenance of 
the Commons accuſation of Jon Lord Finch of 
Fordwich, late Lord-Keeper of the Great Seal of 
England: and concerning the liberty and property 
of the ſubject. 

Vol. VII. 


Lord. Keeper, for High- Treaſon. 
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At the requeſt of the Lord Fallland, Mr. 
Hyde is appointed to be aſſiſtant unto him, for the 
reading of the Articles to be deliver'd againft the 
late Lord-Keeper. 8 

Mr. Goodwin brought anſwer, that according to 
the order of this Houſe, he had deliver'd the meſſage 
to their Lordſhips, and their Lordſhips will give a 
meeting to-morrow morning, at nine of the Clock, 
by a Committee of the whole Houſe as is deſired. 

Accordingly the Articles againſt the Lord- 
Keeper were preſented to the Lords; and after 
reading the ſame, the Lord Falkland ſpoke as 
follows. 


My Lords, ; | 

T HESE Articles againſt my Lord Finch be- 
ing read, I may be bold to apply that of the 
Poet, Nil refert tales verſus qua voce legantur; and 
I doubt not but your Lordſhips muſt be of the 
ſame opinion, of which the Houſe of Commons ap- 
pears to have been, by the choice they have made 
of me, that the charge I have brought is ſuch, as 
needs no aſſiſtance from the bringer, leaving not ſo 
much as the colour of a colour for any defence, in- 
cluding all poſſible evidence, and all poſſible ag- 
gravation (that addition alone, accepted) which he 
alone could make, and hath made ; I mean, his con- 

feſſion, included in his flight. | 
Here are. many; and mighty Crimes, Crimes of 
Supererogation, (ſo that High-Treaſon is but a part 
of his charge) purſuing him fervently in every ſe- 
vera] condition, (being a ſilent nag By -an, unjuſt 
Judge, and an unconſcionable Keeper.) That his 
life appears a perpetual warfare, (by mines, and by 
battery, by battle, and by ſtratagem,) againſt our 
fundamental Laws, which (by his own confeſſion) 
ſeveral Conqueſts had left untouch'd, againſt the 
excellent conſtitution of this Kingdom, which-hath 
made it appear unto ſtrangers rather an Idea, than a 


real Commonwealth, and produced the honour and 


happineſs of this to be a wonder of every other Na- 
tion ; and this with ſuch unſortunate f 5 that 
as he always intended to make gur ruins a ground of 
his advancement, ſo his advancement the means of 
our further ruin. ** r 
After that, contrary to the further end of his 
place, and the ending of that meeting in which he 
held his place, he had as it were gagg'd the Com- 
monwealth, taking away (to his power) all power af 
ſpeech from that body, of which he ought to have 
been the mouth, and which alone can perfectly re- 

preſent the condition of the people, whom the 
only repreſent: which if he had not done, in all 
probability, what ſo grave and judicious an Aſſem- 
bly might have offered to the conſideration of ſo 
gracious and juſt a Prince, had occaſioned the redreſs 
of the grievances they then ſuffered, and prevented 
thoſe which they have ſince endured, according to 
the ancient maxims, Odiſſe quos læſeris. He purſued 
this offence towards the Parliament, by inveighing 
againſt the Members, by ſcandalizing their proceed- 
ings, by trampling upon their Acts and Declara- 
tions, by uſurping and devolving the right, by dimi- 
niſhing and abrogating the power, both of that and 
other Parliaments, and making them (as much as 
in him lay) both uſeleſs and osious to his Majeſty ; 
and purſued. his hatred to this fountain of Juſtice 
by corrupting the ſtreams of it, the Laws; and 

pervertingthe conduit-pipes, the Judges. g 

Hie practiſed the annihilating of ancient and noto- 
rious * of particular Foreſts, the bet- 
2 | ter 
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cer to prepare himſelf to annihilate the ancient, and 
notorious perambulation of the whole Kingdom, 
the metes and boundaries between the liberties of the 
ſubj-& and ſovereign power; he endeavoured to 
have all tenures durante beneplacito, to bring all 
Law from his Majeſty's Courts, into his Majeſty's 
breaſt ; he gave our goods to the King, our lands 
to the Deer, our liberties to his Sheritts; ſo that 
there was no way by which we had not been op- 
preſt, and deſtroyed, if the power of this perſon 
had been equal with his will, or that the will of 
his Majeſty had been equal to his power. 

He not only by this means made us liable to all 
the effect of an Invaſion from without, (but by de- 


ſtruction of our liberties, which included the de- 


ſtruct ion of our propriety, which included the de- 
ſtruction of our induſtry) made us liable to the 
terribleſt of all Invaſions, that of want and poverty. 
So that if what he plotted had taken root, and he 
made it, as ſure as his declaration could make it, 
(what himſelf was not, Parliament proof) in this 
wealthy and happy Kingdom, there could have 
been left no abundance but of grievances, and 
diſcontentment, no ſatisfaction but amongſt the 
guilty. It is generally obſerved of the Plague, that 
the infection of others, is an earneſt, and conſtant 
deſire of all that are ſeized by it: and as this deſign 
reſembles that diſeaſe, in the ruin, deſtruction, 


and deſolation it would have wrought, ſo it ſeems 


no lefs like it in this effect: he having ſo laboured to 
make others ſhare in that guilt, that his ſolicita- 
tion, was not only his action, but his works, ma- 
king uſe both of his authority, his intereſt, and 
importunity, to perſuade; and in his Majeſty's 
name (whoſe Piety is known to give that excellent 
prerogative to his Perſon, that the Law gives to his 
place, not to be able to do wrong) to threaten the 
reſt of the Judges, to ſign opinions contrary to 
Law, to aſſign anſwers contrary to their opinions, 
to give Judgment which they ought not to have 
given, and to recant Judgment when they had gi- 
ven it as they ought: ſo that whoſoever conſiders 
his care of, and concernment, both in the growth 
and in the immorality of this project, cannot but 
by the ſame way, by which the wiſeſt judgment 
found the true mother of the Child, diſcover him 
nor only to have been the foſterer, but the father 
of this molt pernicious and envious deſign, 


I ſhall not need to obſerve, that this was plotted 
and purſued by an Engli/hman againſt England, 
(which increaſeth the Crime in no leſs degree than 
Parricide is beyond Murder) that this was done in 
the greateſt matter joined to the greateſt bond, be- 
ing againſt the general liberty, and publick pro- 
priety, by a ſworn Judge (and if that ſalt itſelf, be- 
cauſe unſavory, the Goſpel hath deſign'd whi- 
ther it muſt be caſt) that he poiſoned our very an- 
tidotes, and turned our guard into a deſtruction, 
making Law the ground of illegality ; that he uſed 
this Law not only againſt us, but againſt itſelf, 
making it, as I may ſay, Felo de ſe, making the 
pretence (for I can ſcarce ſay the - add of it) 
ſo to contribute to the utter ruin of itſelf, 

I ſhall not need to ſay, that either this is (or can 
be) of the higheſt kind, and in the higheſt degree 
of Parliamentary Treaſon, a Treaſon which needs 
not a computation of many ſeveral actions, which 
alone were not Treaſon, to prove a Treaſon all to- 
gether; and by that demonſtration of the intention, 


to make that formally Treaſon which were mate- 
rially but a miſdemeanor: this is a Treaſon as well 
againſt the King, as againſt the Kingdom; for 
whatſoever is againſt the whole, is undoubtedly a- 
gainſt the head, which takes from his Majeſty che 
ground of his rule, the Laws, (ſor if foundations 
be deſtroyed, the pinnacles are moſt endangered) 
which takes from his Majeſty the principal honour 
of his rule; the ruling over Freemen, a power as 
much nobler than that over Villeins, as that is 
than that over Beaſts, which endeavoured to take 
from his Majeſty the principal ſupport. of his rule, 
their hearts and affections over whom he rules ; (a 
better and ſurer ſtrength and wall to the King, than 
the ſea is to the Kingdom ;) and by begetting a mu- 
tual diſtruſt, and by that a mutual diſaffection be- 
tween them, to hazard the danger even of the de- 
ſtruction of both. 


My Lords, 


I ſhall the leſs need to preſs this, becauſe as it 
were unreaſonble in any caſe to ſuſpe& your Juſtice, 
ſo here eſpecially, where your intereſt ſo nearly 


' unites you; your great ſhare in poſſeſſions, giving 


you an equal concernment in propriety, the care 
and pains uſed by your noble Anceſtors in the 
founding and aſſerting of our common liberties 
rendring the juſt defence of them your moſt proper 
and peculiar inheritance, and both exciting to op- 
poſe and extirpate all ſuch deſigns as did introduce, 
and would have ſettled an arbitrary, that is, an in- 
tolerable form of Government, and have made even 
your Lordſhips and your poſterity but Right Ho- 
nourable Slaves, ; 


My Lords, 


I will ſpend no more words, luctando cum larva, 
in acculing the Ghoſt of a departed Perſon, whom 
his Crimes accuſe more than I can do, and his ab- 
ſence accuſeth no leſs than his Crime. Neither will 
I excuſe the length of what I have ſaid, becauſe I 
cannot add to an excuſe, without adding to the fault, 
or my own imperfections, either in the matter or 
manner of it; which I know muſt appear the grea- 
ter, by being compared with that learned Gentle- 
man's great ability, who hath preceded me at this 
time: I will only deſire, by the command, and in 
the behalf of the Houſe of Commons, that theſe 
proceedings againſt the Lord Finch, may be put in 
ſo ſpeedy a way of diſpatch, as in ſuch caſes the 
courſe of Parliament will allow, | 


The ſame day, the Commons order'd thanks to 
be returned from the Houſe to Mr, St. Jobn, Mr. 
Whitlock, the Lord Falkland, and Mr. Hyde, tor 
the great ſervice they have perform'd to the honour 
of the Houſe, and good of the Commonwealth, in 
the tranferring the Articles againſt the late Lord- 
Keeper, OY | | P 

Fan. 30. It was ordered by the Lords, that ſuch 
Judges as the Houle of Commons ſhall defire, are 
to be examined in the caſe of the Lord Finch, by 
the ſame deputed Lords as were appointed in the 
Earl of Strafford's caſe: but the Judges are not to 
be examin'd upon any thing to accuſe themſelves. 

Feb. 15, The Houſe of Lords thought fit, that 
a Proclamation do iſſue out to ſummon the Lord 
Finch, late Lord-Keeper, perſonally to appear 
before the Lords in Parliament; to anſwer an 

| Ac uſation 


Accuſation of High-Treaſon brought againſt him 
by the Commons. 


But his Lordſhip never thought fit to ſurrender 
himſelf, and the Civil Waf ſoon after breakin 


out, there was no further proceedings again 
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him, and he endured eight years Baniſhments 


and Compoſitions amouniing to about 7000. 
But lived to ſee the horrid Murder of King 


Charles I. and the happy Reſtoration of King 
Charles II. 


W ie 


XXII. Two Judgments of the Lords aſſembled in Par- 
liament, in 1647. againſt Johy Morris alias Poyntz, 
Mary his Wite, Iſabel Smith, Leonard Darby, and 
John Harris; tor forging, traming, and publiſhing a 
Copy of a pretended Act of Parliament. 


Die Martis 21 Septemb. 1647. 


» Hereas Jobn Brown Eſq; Clerk of 
the Parliaments, did the 25th of 
June 1647, exhibit a charge before 

dhe Lords in Parliament, againſt 
Jobn Morris alias Poyntz, Mary 

DS N02 his wife, Jabel Smith, Leonard 
Darby, and Fohn Harris ; for forging, framing, 
and publiſhing a Copy of a pretended Act of Par- 
liament, alledged to have been made in the 43 of 
Elizabeth, and intitled, An A to enable and make 
good a conveyance and aſſurance made of the Manors 
of Chipping-Onger, Northokenden, Southoken- 
den, and other Lands in the County of Eſſex, and 
Beaves-Marks alias Buries-Marks in London, by 
James Morris E/qz and Gabriel Poyntz EV; 10 
John Morris alias Poyntz, and his Heirs ; and to 
eſtabliſh the ſaid Manors upon the ſaid John Morris 
alias Poyntz, and his Heirs, according to the ſaid 
conveyance : Whereas in truth there neither 1s, nor 
ever was any ſuch Act of Parliament. And for forg- 
ing and counterfeiting his hand-writing,and ſubſcri- 
bing to the ſaid Copy, John Brown Cleric. Parlia- 
mentorum. And the better to colour their leud 
practices, have charged the ſaid John Brown with 


the loſs of the ſaid Record, and denying of his own 


hand. And whereas Sir Adam Littleton Bart. who 
had good title to part of the ſaid Manors and Lands, 
as in right of Dame Audery his wife, whoſe Inheri- 
tance thereunto was ſought to be impeached by the 
ſaid Copy of the ſaid pretended Act of Parliament, 
complained. likewiſe againſt the ſaid perſons before 
their Lordſhips, for the ſaid forgery and publica- 
tion; in that the ſaid John Morris, Leonard Darby, 
John Harris, and Jabel Smith, did produce the ſaid 
Copy at Chelmsford, at Lent-Aſſizes, 1646, for the 
County of Eſſex ; at a Trial in an Epettione firme, 
brought by Thomas Smith, huſband of the ſaid /abel, 
and leſſce of the ſaid John Morris againſt Joſias 
Clarke, Tenant to the ſaid Sir Adam Littleton, of 
part of the ſaid Lands contained in the ſaid pre- 
tended Act; and did plead and affirm the fame to 
be a true Copy of an Act of Parliament: and the 


ſaid Darby and Harris did falſly and perjuriouſly 
ſwear in open Court at the ſaid Trial, that the 
had examined the ſaid Copy, by them — 
with the Record of the ſaid pretended Act, in the 
Office of the Clerk of the Parliament; and did 
there alſo falſly and perjuriouſly ſwear, that they 
did ſhew that writing to the Clerk of the Parlia» 
ment, and that he did acknowledge the ſaid wri- 
ring to be his own hand; whereas in truth the ſaid 
ſubſcription to the ſaid pretended Act of Parlia. 
ment is counterfeit, and none of the ſaid Clerk of the 
Parliament's hand. And the faid Sir Adam further 
complained of an exemplification under the Great 
Seal of England, for countenancing the ſaid forged 
Copy of the ſaid pretended Act, by ſome undue 
means by the ſaid parties thereunto affixed, of the 
parties ſhewing, whereof. proof was made before 
their Lordſhips. 15 . 

All which being Crimes of a very high and tran+ 
ſcendent nature, and do concern the publick Juſ- 
tice of the Kingdom, and of this honourable Houſe, 
the ſupremeſt Judicatory of this Kingdom; that 


Acts of Parliament, the higheſt Records in this 


Kingdom, ſhould be framed, invented, forged, 
and given in evidence, and publiſhed as true Ads 
of Parliament; and the hand of the Clerk of the 
Parliament, a ſworn Officer, forged, counterfeited 
and ſubſcribed to the ſame ; as that if ſuch a bold 
and audacious act ſhould not be ſeverely puniſhed, 
no man can be ſafe in his life, perſan, or eſtate: the 
ſaid Jobn Brown,and Sir Adam Littleton, deſired that 
the perſons aforeſaid might forthwith anſwer the faid 
charges; and that their Lordſhips would inflict 
ſuch exemplary puniſhment upon the offenders, as 
may deter the like attempts and leud practices in 
others, and give ſuch fitting reparations as their 
Lordſhips in their wiſdom ſhquld think meer. 
Whereupon the perſons aforeſaid put in their 
anſwers to the premiſes, and pleaded not guilty z 
and after the caſe had been divers days fully heard by 
Counſel on both ſides, and witneſſes produced at 
this Bar, and the whole matter after throughly 
weighed, debated, and fully conſidered of by the 
| | Houſe 3 
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Houſe ; the Lords in Parliament aſſembled, being 
fully ſatisfied of the guilt of the ſaid perſons, for 
the aforeſaid high Crimes charged againſt them, do 
award and adjudge : 

1. That the ſaid Joh Morris, alias Poyntz, ſhall 
pay as a fine to our ſovereign Lord the King, the fum 
of 10001. Jabel Smith 2001. Leonard Darby 400 l. 


and Fohn Harris 400 l. 


2. That the ſaid parties ſhall pay to Jobn Brown 


Eſq; Clerk of the Parliament, for his damages, 


00 J. a 
. 3. That all the ſaid parties ſhall before their in- 
largement out of priſon, be bound to their good be- 
haviour during their lives, before ſome one of his 
Majeſty's Juſtices of his Bench at Weſtminſter, with 
good ſureties. 
4. That the ſaid Copy of the pretended Act of 


Parliament, falſly affirmed upon Oath, to have 


been ſubſcribed with the name of the ſaid Clerk of 
the Parliament, intitled, An A to enable and make 
good a conveyance and aſſurance, made of the Manors 
of Chipping-Onger, Northokenden, Southokenden, 
and other Lands in the County of Eſſex; and Beaves- 
Marks alias Buries-Marks in London; by James 
Morris E/; Gabriel Poyntz E/q; t John Morris 
alias Poyntz, and his Heirs, and to eſtabliſh the ſaid 
Manors upon the ſaid John Morris, alias Poyntz, 
and his Heirs, according to the ſaid conveyance ; is 
hereby declared to be forged and counterfeit ; and 
is by their Lordſhips adjudged and decreed to be for 
ever damned and cancelled, and never to be pleaded 
in any Court or Cauſe whatſoever ; nor to be admit- 
ted to be given in evidence; there being no Record 
of ſuch pretended Act of Parliament to warrant the 
ſame. | | 

5. That all the ſaid ſeveral perſons hereby ad- 
judged guilty of the ſaid crimes, ſhall ever here- 
after be made uncapable to be witneſſes in any cauſe 


whatſoever. | 


6. That John Brown Eſq; Clerk of the Parlia- 
ment, is in the judgment of this Houſe free, and 
clear of and from all and every the aſperſions, falſi- 


ties, and charges of the ſaid John Morris alias Poynlz, 


Jſabel Smith, Leonard Darby, and Jobn Harris, 
charged, uttered, divulged, and given out by them 


- againſt him, concerning the matters herein men- 


tioned. And that this judgment ſhall be openly 
read and publiſhed in the tace of the County of 


Eſſex, at the next Aſſizes to be held for that 
County, | 


7. That the ſaid parties ſhall bring, or cauſe to be 
brought into this Houſe by the firſt day of Oober 
next, one exemplification under the Great Seal of 
England, concerning the Manor of Little Munden, 
in the County of Hertford ; and the aforeſaid ex- 
emplification of the ſaid counterfeit Act of Parlia- 
ment, to which the Great Seal of England, is char- 
ged to have been unduly and fraudulently aifixed, 


that ſo the foreſaid forged exemplification may be 


cancelled and vacated. 
8. That they ſhall be impriſoned during the 


3 pleaſure of this Houſe. 


Job. Brown, Cler. Parliamentorum. 


: 5 Si Die Martis, 2do Die Novemb. 1647. 


y Hereas the Lords in Parliament aſſembled, 
VV -: upon the 21ſt of September laſt, gave judg- 


ment concerning a Copy of a pretended Act of 
Parliament, intitied, An Ad to enable and make good 


': a conveyance and aſſurance, made of the Manors of 
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Chipping-Onger, Northokenden, Southokenden, 
and other Lands in the County of Eſſex; and Beaves- 
Marks alias Buries Marks in London, by James 


Morris £4; Gabriel Poyntz Eq; 10 John Morris 


alias Poyntz, and his Heirs, and to eſtabliſh the ſaid 
Manors upon the ſaid John Morris alias Poyntz, 
and his Heirs, according to the ſaid conveyance; and 
declared the ſame to be forged and counterfeit, and 
there to be for ever damned and cancelled, as by 
the ſaid judgment more at large appeareth. 

And whereas Dame Audery Littleton, late wife 
of Sir Adam Littleton deceafed, Sir Folte Grevil, 
Knt. and Maurice Barrow Eſq; by their Petition 
exhibited before the Lords in Parliament complain- 
ed, that notwithſtanding the ſaid judgment, one 
1/abel Smith (a perſon ſentenced by their Lordſhips, 
and commited to Newgate for the ſaid forgery) ha- 
ving procured the faid forged Act of Parliament, 
and other forged writings, iz. three fines of the 


Lands contained in the ſaid forged Act, and a for- 


ged Pleading, ſetting forth the uſes of the ſaid 
forged fines, to be written in Parchment; and ha- 
ving by ſome ſlight made them to ſeem as if they 


had been written long ſince, did foiſt and ſhuffle 


in the ſame amongſt other evidences, and writings 
remaining in the Treaſury of the late Court of 
Wards; and pretending the ſame to be found there, 
obtained Copies thereof under the hand of Mr. Aw- 
dely Clerk of the ſaid Court, hoping thereby to 
gain ſome credit, and authority to the ſaid forge- 
ries, and further to impeach the titles of the Peti- 
tioners, , 

To which Petition the ſaid Jabel Smith put in 
her anfwer, and a day was appointed for hearing 
the ſame. Ar which day the ſaid /ſabe! Smith, be- 
ing preſent at the Bar, and not making good any 
of the particulars in her ſaid anſwer, nor giving any 
ſatisfaction to ſuch queſtions as were by their Lord- 
ſhips demanded of her concerning the ſame : And 
the ſaid ſeveral writings after full examination by 
hearing of Counſel, and Witneſſes produced; and 
alſo upon view of the ſaid writings (being by their 
Lordſhips order brought into the Houſe) manifeſt- 


ly appearing to their Lordſhips to be groſs forge- 
ries: the Lords in Parliament afſſembied do de- 


clare, and adjudge ; 
That the ſaid Parchment writings, one whereof 
purporteth a fine pretended to be levied at St. A- 
bans, a die ſaniti Martini in quindecim dies, Anno 
37 Eliz, between James Morris Eſq; and Jobs 
Morris alias Poyntz his ſon Plaintiffs, and Gabriel 
Poyntz Eſq; and William Cutts Defendants ; of the 
Manor of Chipping-Onger, and other Lands and 
Tenements, with the appurtenancesinChipping-Orger 
in the County of Eſſex : One other whereof pur- 
porteth a fine pretended to be levied at St. Albans, a 
die ſancti Martini in quinaecim dies; Anno 37 Eliz. 
between Zames Morris Elq; and John Morris alias 
Poynix his fon Plaintiffs; and Gabriel Poyntz Eſq; and 
William Cutts Defendants; of the Manors of North- 
okenden, Poyntz and Groves, with the appurte- 
nances, and of divers Meſſuages, Cottages, Mills, 
Lands, Meadows, Paſtures,. and other Heredita- 
ments in Nortbwokenden alias Northokenden, Soutb- 
wokenden alias Southokenden, Avely, Upminſter alias 
Upmiſter, Southweal, Brentwood alias Burntwood, 
Warley alias Marley Magna, Childerditch, Bulfan, 
Bownton alias Bunton, Eaſt Thornedon, Weſt 
Thornedon, Weſt Thurrock, Grays Thurrock, Chawd- 
well, Styfford alias Stiford, Horne-church, Baſſel- 
don and Cranbam, and of the Rectory of Noribæo- 
tenden, 
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tenden alias Northckenden, with the appurtenances 
in the ſaid County of Zf/-x. 

One other whereof purporteth a fine pretended to 
be levied at St. A bans, a die Sancti Martini in quindecim 
dies, Anno 37 Eliz. between James Morris Eſq; Jobn 
Morris alias Poyn ix his ſon Plaintiffs; and Gabriel 
Poyntz Eſq; and William Cutts Eſq; Defendants 
of four Meſſuages, fix Gardens, and two Acres of 
Land, with the appurtenances, in the Pariſh of 
St. Katherine Cree-church, London. 

One other of the ſaid Parchment writings pur- 
porteth a pleading, ſetting forth the uſes of the 
ſaid fines, and beginning in theſe words, (viz.) 
Eſſex, iT, In memorandum de Banco, Anno triceſimo 
oftavo Elizabeth, viz. inter Record. Termini 
ſancti Trinitatis Rollo xxi. ex parte Recordationum in 
Ter. manen. inter alia continetur ut ſequitur, viz. 
Memorandum quod nuper invenitur in quodam Rollo 
extract. de finibus & iſſuis Banci in termino Sancti 
Michaelis annis Regn: Domini noſtræ Flizabethe, 
triceſimo ſexto & ſeptimo, quod Gabriel Poyntz Eq; 
& 


0 

And one other whereof purporteth a Copy of a 
pretended Act of Parliament, intitled, An Act to 
enable and make good a conveyance and aſſurance, made 
of the Manors of Chipping-Onger, Northokenden, 
Southokenden, and other Lands in the County of 
Eflex ; and Beaves-Marks alias Buries-Marks in 
London; by James Morris Eq; and Gabriel Poyntz 
Eſq; to John Morris, alias Poyntz, and his Heirs, 
and to eſtabliſh the ſaid Manors upon the ſaid John 
Morris alias Poyntz, and his Heirs, according to the 
ſaid conveyance : Are hereby declared to be forged 
and counterfeit, and are by their Lordſhips adjudg- 
ed and decreed to be for ever damned and cancel- 
led, and never to be pleaded, or admitted to be gi- 
ven in evidence in any Court, or Cauſe whatſoever ; 
there being no Record of any ſuch Fines, Pleading, 
or Act of Parliament to warrant the ſame; nor 
any Term then held at S/. Albans, when the ſaid 
fines were pretended to be levied there. 

And it is further ordered by the Lords in Parlia- 
ment aſſembled, that the ſaid Iſabel Smith ſhall by 
the 27th of Novemb. next bring, or cauſe to be 
brought into this Houſe, the Copies of the ſaid 
Parchment writings, (pretended to be found in the 
Treaſury of the Court of Wards) ſubſcribed by the 
ſaid Mr. Audely, that ſo the ſame may be cancelled 
and vacated. 


Foh. Brown, Cler. Parliamentorum. 


Eſſex. ſſ. In memorandum de Banco, Anno triceſimo 
oftavo Elizabeth, viz. inter Record. termini 
Sancti Trinitatis Rollo xxi. ex parte Recordatio- 
num in Theſaurum manen. inter alia continetur ut 
ſequitur, viz, 


« | ry quod nuper invenitur in quo- 
40 dam Rollo extract. de finibus & iſſuis 
„ Banci & Termini Sancti Michaelis annis Regni 
Domini noſtræ Z!izabethe triceſimo ſexto & 
ſeptimo, quod Gabriel Poyntz Eſq; fecit cum 
e prædicta Domina Regina finem pro concordia 
cum Facobo Morris Eſq; & aliis de Pl'ito. condic. 
** de Manor Chipping-Orger, alias Anger ad Ca- 
ſtram, cum appurtenanc. Sc.“ 


5 Novemb, 1647. 
I have ſearched the Records of the Common- 
Pleas, de Termino Sancti Trinitat. Anno triceſimo 
oftavo Reg. Eliz, Rollo vice/im) primo, and do find 


that there is no inrollment of any ſuch Record 
there, as is above-mentioned. 


Per Jobannem Cocks, Cleric. 
Theſaur. de Com. Banco. 


I have ſearched in the Treaſurer's Remembran- 
cers Office in the Exchequer, amongſt the Records 
of Trinity-Term, Anno xxxviii. Regine Elizabeth. 
Roll. xxi. but do not find that there is any fuch 


Record or Inrollment, as is above-mentioned. 
T. Oſborne. 


6 May 1647. 


Emorandum, that I Francis Blake, Keeper 

of the Books for the ſearchers of fines, and 

of the Records thereof in the Chirographer's Office, 
have made diligent ſearch in the ſaid Books, and 
amongſt the faid Records of Michaelmas-Term, 
35 and 36 Eliz. and all the Terms after, till Hil- 
lary, 38 Eliz. and I can find no fine at all from 
Gabriel Poyntz and William Cutts, or either of them, 
to any perſon whatſoever, of any Lands in the 
Counties of Eſſex or London. And moreover, I 
find by the ſaid Records, that Michaelmas-Term, 
36 and 37 liz, was held at the City of Weſtmin- 


ſter, and not at the Town of St. Albans. All 


which I do hereby (at the requeſt of Sir Adam 
Poyntz, alias Littleton, Bart.) certify to all whom 


it may concern. 
F. Blake. 


; Here ends the Proceedings of the Lords againſt 
them. | 


Soon after a ſhort Breviate of Mr. 7obn Morris's 
caſe, was drawn up and delivered to his Excel- 
lency Sir Thomas Fairfax, by divers of the Par- 
liament's Agents. | 


May it pleaſe your Excellency, | 

Eing deeply oppreſſed in our ſpirits, and over- 
B burdened in ourſelves,at the manifold and dole- 
tul outcries and complaints of the people, in all 
parts of our quarters where we come, uttered a- 
gainſt the daily preſſures and inroads, that are made 
by prerogative and arbitrary violence upon their 
common rights ; and in particular, the cry and mi- 
ſerable moan of certain oppreſſed Commoners, to 
wit, of Jobn Poyntz, alias Morris Eſq; Jſabel Smith, 
Jobn Harris, and Leonard Darby, coming unto 
our ears, that we could not, but (as in duty we 


are bound) deeply repreſent their miſerable con- 


dition, as fellow-feelers of their oppreſſions, and 
perſons liable (when we come into their ſingle ca- 
pacity of Commons) to the faid miſchief; and 
therefore conceiving it our duty to contribute our 
utmoſt endeavours for the remedy of the ſame, we 
could not but unburthen in ſome meaſure our ſpi- 
rits unto your Excellency in their behalfs, who in 
ſuch a horrid and barbarous manner, have been 
abuſed and ſupplanted of their common rights, by 
acts of violence and force, committed by Jobn 
Brown, Clerk unto the Houſe of Lords, and his 
accomplices, under the colour of ſeveral orders 
ſurreptitiouſly by miſinformations gained from the 
ſaid Houſe, to the high uſurpation and abuſe of the 
name and authority of Parliament, in permitting 
the image thereof upon his own prerogative, out- 
rage and violence, to the total ruin and ſupplanta- 
tion of the juſt freedoms, and birthright, inheritance 
of the ſaid perſons, as the ſeveral papers thereunto 


ſubjoined, for the full information of your — 
; 2 ency 
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lency do demonſtrate. And for more certain con- 
firmation of our premiſes, repreſented by the ſame, 
be pleaſed to conſider, that whereas the aboveſaid 
perſons are accuſed, condemned, and ſentenced 


by the Lords (ſurprized by Brown's miſrepreſenta- 


tions and deluſions) to pay 2500/7. fine, and ſuffer 
impriſonment, contrary to the regular courſe of the 
Laws, during the pleaſure of the faid Houſe, for 
forging and framing a copy of an Act of Parlia- 
ment, touching the eſtate of the ſaid 70% Poyn!z 
alias Morris, pretended to be taken out of the 
Office of the ſaid Fobn Brown, with his hand there- 


. unto 3 no ſuch original Record as Brown preten- 


deth is to be found in his Office : that ſince the ſaid 
accuſation, another original Record of the ſaid Act 
of Parliament, with other writings and evidences 
for the ſaid eſtate, is found in the Court of Wards, 
and they have gained copies thereof, examined 


and ſubſcribed by the Maſter of the ſaid Court 


and his Clerks, the which with their hands there- 
unto are herewith preſented ; and concerning the 
truth thereof, three of us can allo give it upon 
Oath, that the wife of one Godfrey Cade, now pri- 


ſoner in the Fleet, did declare unto us, that the ſaid 


Jobn Brown went to the Fleet unto her husband, 
and gave him twenty-five ſhillings in hand, and 
promiſed him five pounds more, and his inlarge- 
ment, to ſwear at the Lords Bar, that he forged 
the copy of the ſaid Act of Parliament, and coun- 
— c the Clerk's hand unto it; and the ſaid Cade 


did alſo confeſs the ſame. 


Wherefore we humbly implore that your Excel- 
lency would be pleaſed to 3 the ſaid diſtreſſed 
perſons your letter of requeſt unto the Parliament, 
according to their Petition, herewith directed to 
your Excellency, that the ſaid perſons and their ad- 
verſaries, may be left to the free courſe and trial at 


Common Law; and that in the mean time till the 


controverſy concerning the eſtate be decided at Law, 
the ſaid perſons may enjoy their enlargement upon 
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bail, without any further trouble or durance, and 
the execution of their ſevere ſentence be ſuſpended 
and the ſaid Poyntz alias Morris, enjoy peaceable 
poſſeſſion of the ſaid eſtate, like as all his anceſtor; 
from the days of Queen Eligabeth have done before 
him. Which requeſt is ſo reaſonable and juſt, and 
their condition ſo miſerable, deſperate, and dan- 
gerous, and of ſuch concernment to the whole 
Commonwealth, that no man, if ſuch exorhi- 
tances be not ſtopp*d and curb'd, can have any ſe. 
curity in his eſtate or liberty, that we cannot but 
promiſe toourſelves your Excellency's commiſeration 
of their condition, and readily aſſent unto their juſt 
ſuit. Thus we humbly take our leave, beſeeching 
your favourable conſtruction upon our boldneſs, and 
remain F 


Your Excellency's moſt humble 


_ Servants and Soldiers, 


Lieder Gon #. 5 Robert Everard. 
George Sadler. 


Dad Gen. R. George Garret. 
h 1 Thomas Beverly. 


Matthew Wealy. 
William Ruſſel. 
William Sampſon. 
Richard Daley. 


Col. Whaley's. 


| „ William Hudſon. 
Col. Rich $, 1 John Dod er. 


3 William Priar. 
Col. Neettvood's. 3 ian Bryan. 


But I don't find any thing farther done in this 
buſineſs. a a ; 


oun MORRIS, Gover- 
at the Aſſizes at the Caſtle 


of York, before Mr. John Puleſton, and Mr. Baron 
Thorpe, Juſtices of Aſſize, the 16th of Auguſt, Anno 
Dom. 1649. tor High-Treaſon. 


E Olonel Morris being demanded to hold 
up his hand, refuſed, and the Indict- 
ment was read againſt him for Treaſon, 
bor levying War againſt the late King 
and the Parliament, upon Stat. 25 Ed. III. The 
Court deſired him to plead Guilty, or Not Guilty. 

Col. Morris. My Lords, under correction I 
conceive this Court hath not power to try me in 


this caſe ; I being a martial man, I ought to be 
tried by a Council of War. 4 

Court, Sir, what do you ſay, Are you guilty or 
not guilly ? This is the ſecond time you have been 
asked : Sir, if you will not anſwer the third time, 
we ſhall know what to do. Are you guilty or not 
guilty ? 
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Col. Morris. My Lords, I ſtill conceive I ought 
not be tried here 3 if I have done any thing worthy 
of death, appeal to a martial Court, to my Lord 


Fairfax, Major-General, or a general Council of 
you have not any precedent for it, either 
for you to try me in this way, or me to ſuffer 


War: 


it. 
1 Are you guilty or not guilty? This is 
the third time. 
Col. Morris. My Lords, if your Honours will 
force me to plead, | conceive I am not guilty, 
Court. How will you be tryed? | 
Col. Morris. My Lords, I was never at any Bar 
before, I am ignorant herein. 
Court, Tell him what to ſay. [Upon that, ſome 
near him, told him, by God and his Country.] 
Col. Morris. By God and my Country. (After 


that, challenge is made for Col. Morris to except a- 


gainſt any of the Jury.) [Mr. Brooke, a great man 
for the cauſe, comes | firſi returned, to be fworn as 
Foreman of the Fury. | | 

Col. Morris. My Lords, I except againſt this 
Brooke. | 

Court, Sir, he is ſworn, and you ſpeak too 
late. 

Col. Morris. My Lord, I appeal to himſelf, 
whether he be ſworn or no. 

Mr. Brozke. Sir, Iam not to anſwer you, but 
the Court. My Lord, I did not kiſs the Book. 

Court. Sir, that is no matter, it's but a cere- 
mony. 

Col. Morris. 
nours that I may except againſt him ; I know him, 
as well as I know my right hand, to be my enemy. 

Clerk of Aſſize. Sir, he is recorded ſworn, there 
is no diſputing againſt the Record. 

Col Morris. My Lords, I muſt ſubmit to your 
Honours. (After that Col. Morris challenged 16 
men, and my Lord Puleflon, thinking Col. Merris 
redious in excepting againſt ſo many, anſwer*d, Sir, 
keep within your compals, or I will give you ſuch 
a blow as will ſtrike off your head.) | 

Col. Morris, My Lords, I deſire nothing but 
Juſtice ; for by the Statute of 14 Hen. VII. fel. 19. 
I may lawfully challenge thirty-five men, without 
ſhewing any caule to the contrary. 

Court, It is granted; After a full Jury, the In- 
dictment read, and Evidence for the State very full, 
that Col. Morris was Governor of Pontefraf; which, 
Morris being very modeſt and civil, did not contra- 
dict any thing, until his time of anſwer. 

Col. Morris. My Lords, I humbly defire a Copy 
oi my Indictment,that I may know what to anſwer, 
I conceive I may plead ſpecial as well as general. 

Court. Sir, you cannot by Law, 

Col. Morris, My Lords, I conceive [there is a 
point of Law in it, and I humbly deſire to have 
Counſel.; for I conceive by the Law, being attain- 
ted for High- Treaſon, I ought to have Counſel by 
the Statute 1 Hen. VII. fol. 23. 

Court. Sir, I rell you, you cannot have it. 

Col. Morris. Then, my Lords, I conceive I am 
not any way guilty of the Indictment for Treaſon : 
my Lords, it is ſaid to be againſt the King, his 
Crown, and againſt his Peace; whereas, my Lords, 
I can make it appear, I have acted only for the 
King, and nothing againſt him, which may appear 
here by my Commiſſion, The Court looks upon 
it, and anſwers, | 

Court, Sir, you are deceived, this is falſe, it is 
from the Prince, | 
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for High-Treaſon. 


My Lords, I beſeech your Ho- 
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Col. Morris. My Lords, it is very well known, 
my Lord Fairfax hath his Commiſſion derived 
from the Parliament, and upon that he grants Com- 
miſſion to his Officers, which is all one and the 


ſame. The Prince hath his from his Father, and 
I have mine from the Prince, which is full power, 
he being Captain-General of his Majeſty's Forces, 
Court. Sir, have you nothing elſe to ſay ? 
Col. Morris. My Lords, under correction, I 
conceive it is ſufficient ; for by the ſame power, all 


Judges, Juſtices of Peace, your Lordſhips, your 


Predeceſſors, and all other Officers, did act by 
the ſame power, and all proceſs and writs of Law 
were acted, and executed in his name, and by his 
authority. & LOT 

Court. His power was not in him, but the King- 
dom, for he was in truſt for the Kingdom; the 
King's Highway, and the King's Coin being ſo 
called, is not his own, but his Subjects; and his 
natural power, and legal power, are different. 

Col. Morris, My Lords, under correction, I 
conceive his legal and perſonal power, are undivi-. 
ſible, all one, and cannot be feparated, 

Court. Sir, all is one if the King bid me. kill a 
man, is this a ſufficient warrant for me to plead ? 
No Sir, it is unlawful, . Sir, have you no more? 

Col. Morris. I beſeech your Honours give me 
leave, I am upon my life. 

Crurt. Speak what you will, Sir, you ſhall be 
heard. 

Col. Morris. Your ſervant, my Lord; then, my 
Lords, I conceive I have acted nothing againſt the 
Parliament, for that which I ated, it was for the 
King: and ſince theaboliſhing of regal power, I 
have. not meddled with any thing againſt the 
Parliament, for that Act was but enacted the 14th 
of July laſt, and before that Time and Act of abo- 
lIiſhing Kingly- Government, that princely Palace 
which I kept by his Commiſſion was demoliſhed. 
My Lords, I beſeech your Honours, that my Com- 
miſſion may be read, to give ſatisfaction to the 
Court. | 
Lord Puleſton. Sir, it will do you no good, 
you may as well ſhew a Commiſſion from the 
Pope, all is one. 

Col. Morris. My Lords, I deſire your Lord- 
ſhips to do me that Juſtice. | 

Lord Thorpe, For my part, I am willing, if my 
Brother be not againſt it. | | 
Lord Puleſton. Sir, we hold it for Law to be 
void, it is to no purpoſe. | 

Col. Morris. Then if your Lordſhips be not 
pleaſed to do me that Juſtice that it may be read, I 
defire it may be reſtored me again. [Upon that, Col. 
Morris received his Commiſſion unread. ] My Lords, 
it ſeemeth ſtrange, that your Honours ſhould do 
that which was never done the like before, never 
any of your Predeceſſors ever did the like; I wiſh 
it may not be to your own and your friends wrong, 
that you make yourſelves precedents of your acting, 
and myſelf of ſuffering. But, my Lords, I do nor 
{peak tor ſaving my own life, for (I thank my God) 
am prepared, and very willing to part with this 
lump of clay : I have had a large time of repentance, 
it being twenty-two weeks ſince my impriſonment ; 
and I am ſorry for thoſe which are like to undergo 
the ſame ſufferings, if your Lordſhips take away 
my lite. And though [ do not ſpeak any way in 
glory, indeed at this preſent there is a cloud hang- 
ing over our heads, I defire there may be a fair Sun- 
ſhine to diſpel * though there were a world 
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of plots in the Kingdom when I took the Caſtle, there 
is not wanting the fame now, only the time is not 
yet come; and as I was to be the fire-brand to 
Scarborough, ſo he (meaning Bointon) to Tinmouth, 
and that to others; and though you take away my 
life, there will be others which will take up the 
Lintſtock to give fire, though I be gone. 

Court. Sir, you have little hopes to talk of any 
fire to be given here, having received ſuch a total 
rout in Jreland. | 

Col. Morris, My Lords, I ſhould have been 
unwilling to have contradifted your late news con- 


cerning Ireland; but ſince you have given me a 


hint of it, you muſt give me leave to let your Ho- 
nours know, that I received Letters from the Mar- 
quis of Ormond dated the 3d of Auguſt, and yours 
is but the 2d; wherein he pleaſes to let me under- 
ſtand of the great care he hath of me, and that 


whatſoever ſhall befall me here, the like ſhall be to 
_ thoſe which he hath priſoners there, which (as he 


ſaich) are good ſtore. Therefore if your Lord- 
ſhips did not at all value my perſon, yet methinks 
you ſhould have ſome care of it, for your own 
friends good. | 

Court. Sir, have you no more to ſay? 

Col. Morris, My Lords, ſtill I appeal to my 
Commiſſion, which I conceive is ſufficient to de- 
fend me withal, in what I have done, nothwithſtand- 
ing your power to the contrary. | 

Court. It is nothing at all, we have power to try 
you here. 

Col. Morris. Then, my Lords, (under correc- 


tion) Laymen may as well be tried at a Martial 


Court: which if granted, thoſe excellent Acts of 
Magna: Charta, and the Petition of Right, would be 
deſtroyed. | 

Court. But you are not looked on here as a Sol- 
dier, we ſhall do what in Juſtice belongs to us, 

Col. Morris. My Lords, ſtill (under correc- 
tion) I have taken the Oath of Allegiance, and I 
conceive in that I was bound to do as much as I did 
or have done, though I had not had any Commil- 
ſion at all. And I beſeech your Lordſhips that you 
will do me Jultice, and not incline to the right-hand 
of affection, or the left of hatred, but to have an 
ear for the accuſed as well as for the accuſer : neither 
have I acted any thing contrary to my Allegiance, 
which Allegiance I was willing to pay to the Son, 
as well as to the Father. Now for the Allegiance, 
I owe to any perſon or authority but to theſe, I 
know none. | 

Lord Thorpe. Sir, if you have any thing elſe 
to ſay, ſpeak for yourſelf, for this is not much to 
the purpoſe. 

Col. Morris. My Lord, *cis true, fince you 
have rejected that authority which I acted by, I 
might as well have held my tongue at the firſt, and 
ſpake nothing, were it not for the ſatisfaction of the 
hearers; but if it muſt be ſo, that you will make 
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me a precedent, you muſt do with me as you did 
with my dear and honoured Lord, [meaning my 
Lord of Strafford} making an AR for the firurc, 
that this my ſuffering ſhall not be a precedent to 
any Soldiers hereaſter. Beſides, my Lord, this 
ſame Statute which you alledge againſt me, is, if 


that any ſhal) act againſt the King, *tis Treaſon ; 


which I have not done; but contrary, for him, and 
by his authority. And there is an Act of 11 H. VII 
cap. 1. That whoſoever they are that ſball aid or affiit 
the King at home or abroad, ſhall not be queſtioned 
at all, | 

Lord Thorpe. *Tis true, Sir, but Hen. VII 
then ſtood in a fickle condition, and being an Un 
per, made that Act for his own ſafety ; ſometimes 
the Duke of Jork ruling, ſometimes the Duke of 
Lancaſter, and others contending, therefore it was 
enacted. | | 

Col. Morris. My Lord, but this ſame Act of H. VII 
was later than that of Ed. III. which you have laid 
againſt me; and as yet was never repealed, until this 
laſt Act of 14 of July, before which time I had 
delivered up the place. | | 

Lord Thorpe. Well, Sir, it ſeems you have not 
any more to ſay. After he had anſwered, the 
Court commanded Irons to be laid on them. 
(Cornet B/ackſton being condemned at the fame 
time.) 

Col. Morris, My Lord, I humbly deſire that we 
may not be manacled ; if you make any doubt of 
us, that we may have a greater guard upon us. 

Lord Puleſton. Sir, you that have made ſuch 
attempts through ſuch guards, as were of purpoſe 
ſet to receive you, ought to be look'd to now. 
Yet if Mr. Sheriff pleaſe, I am content, 

Col. Morris. Mr, Sheriff, I defire that this mana- 
cling may be forborn: if you pleaſe to clap a guard 
of an hundred men upon us, I ſhall pay for it. 
This is not only a diſgrace to me, but in general 
to all Soldiers ; which doth more trouble me than 
the loſs of my life. Mr. Sheriff, what do you ſay? 

Mr. Sheriff. Sir, Irons are the ſafeſt guards. 

Col. Morris. My Lords, hitherto (I thank God) 
I have not done any unſoldiery or baſe act, and to 
begin now, I will not do it to ſave my life; and 
though you look upon me Samſon-wiſe, I vow to 
God, I would not touch the pillars, though it lay 
in my power, to injure you; therefore I ſtill beg 
pardon, that I may not be manacled. 

Under-Sheriff. Come, Sir, it cannot be help'd, 
we are commanded, 

Col. Morris. My Lords, I beſeech you grant 
me this favour 3 it is not my life I beg, but to forbear 
this manacling, which ſhame and diſhonour doth 
more trouble me, than the loſs of my life. 

Under-Sheriff. It muſt be done. And upon that, 
did it, and carried him away. After dinner the Jury 
brought in their verdict, guilty of Treaſon *. 


Col. 


Letters from York, "** That one Morris, and one Blackſton, were arraign'd before Bron Thorpe, and judge Puleſton 
« levying War againſt the Kingdom; they pleaded not guilty, but deſired, as they were martial men, * they R. E — 2 


« rial Law: which was denied them. 


« Morris at laſt ſaid, He world be tried by God and the Country, and ſeventeen Witneſſes proved foul Crimes againſt him.” He had 
two ſheets of paper written with matters of Law, and Statutes, many of which he pleaded, ** and urged the caſe of the War 
« betwixt the two Houſes of York and Lancaſter, the difference of which from his caſe was ſhewed by the Judges.” 

Then he produced a Commiſſion from the King when he was Prince ; the Judges told him, that the Prince was a Subject 25 


well as he, and muſt be tried by the ſame Law. 


„ He was found guilty of Treaſon, and manacled with Irons; at which he ſaid, Whar, a martial Man Ironed? The like prece- 


« dent was never before known. 


« He deſired to have a ſtrong Guard, ſaying, Let me be damned if I eſcape; but it was denied, ſo was a Copy of his Indi&t- 
| « ment, and to have Counſel, or to be exchanged. | 


« He and Blactſſon were both condemn'd,” Whitlock's Memorials of the Engliſh Affairs, Page 421, Edit, 1732. 
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Col. Morris. My Lord, I am here found guilty 
of Treaſon by that villain Brooke, whom I know to 
be mine enemy, and the firſt man that I did except 
againſt : in which I conceive 1 have received hard 
meaſure, for none could have found me guilty of 
Treaſon, had they gone according to the Letter of 
the Law, which they did not. | 

Lord Puleften. Sir, you ſpeak too late, you are 
not to diſpute it now. | 

Col. Morris. Neither would I, my Lord, if this 
were a Court of Chagcery, but being a Court of 
Law, bound up in exprefs words and letter, I con- 
ceive I ought to diſpute it, and my buſineſs better 
weighed. 

Lord Puleſton. Well Sir, you are found guilty, 
therefore hold your peace. | 

Col. Morris, If I muſt ſuffer, I receive it with 
all alacrity and chearfulneſs, and I thank God 1 
ſhall die for a good Cauſe, and the teſtimony of a 
good Conſcience ; for which, had I as many Lives as 
there are Stars in the Firmament, I would ſacrifice 
them all for the ſame. 

Court. Sheriff, Goaler take them away. 

Col. Morris, Well, 1 beſeech God bleſs King 
Charles, and fight for all thoſe that fight for him, 


or him. 


After he was condemn'd, Colonel Bethe! writ to 
the General and his Council of War, that Morris 
might be reprieved ; but Colonel Pride oppos'd it, 
urging, That it would not ſtand with the Juſtice of the 
Army, nor the Safety of the Commonwealth, to let ſuch 
Enemies live, the Parliament having adjude*d him 
worthy of Death, and given inſtructions io the Judges 
atcordingly, 


The Spe:ch of Col. John Morris, Governor of Pon- 
tefract. Caſtle, at the place of Execution at Vork, 
Auguſt 23, 1649. 


c HEN he was brought out of priſon, 
y W looking upon the ſledge that was there 
* ſer for him, lifting up his eyes to Heaven, knock- 
ing upon his breaſt, he ſaid, I am as willing to 
go to my death, as to put off my doubler to go to 
bed; I deſpiſe the ſhame as well as the Croſs; I 
* know I am going to a joyful place: with many 
like expreſſi ons. 

When the Poſt met him about St. James's 
Church, that was ſent to the Parliament to me- 
diate for a reprieve; and told him he could not 
prevail in it, he ſaid, © Sir, I pray God reward you 
for your pains, I hope, and am well aſſured to find 
* better pardon tharany they can give; my hope 
is not in man, but in the living God. | 

Al the place of Execution he made this profeſſion of 
bis faith, his breeding, and the cauſe he had fought in. 
Gentlemen, Firſt I was bred up in the true Pro- 


ing from that honourable Houſe, - my, dear Lord 
and Maſter Strafford's, which place I dare boldly 
ſay, was as well-governed and ruled as ever any 
yet was before it; I much doubt, better than any 
will be after it, unleſs it pleaſe God to put a 1. 
riod to theſe diſtracted times: this Faith and Re- 
ligion, I ſay; I have been bred in, and I thank 
God, I have hitherto lived in, without the leaſt 
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teſtant Religion, having. my education and breed- 
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« wavering, and now I am reſolved by God's aſſi⸗ 
* ſtance to die in. ; 

« Theſe pains are nothing, if compared to thoſe 
© dolors : padde, which Feſt Chriſt our Saviour 
6 hack Fiffered for us; when in a bloody-ſwear he 
«* endured the wrath of God, the pain of Hell, and 
* the curſed and ſhameful death which was due to 
« our ſins; therefore I praiſe the Lord that l am not 
« plagued with far more grievous puniſhment, that 
the like hath befallen others, who undoubtedly are 
* moſt glorious and bleſſed Saints with Chrift in Hea- 
ven. It is 1 affliction, and who will not 
take any affliction in good part when it comes 
from the hand of God? And what, Shall we re- 
ceive good from the hands of God, and not re- 
* ceive evil? And though I deſire, as I am carnal; 
* that this Cup may depart from me, yet not my 
will, bot thy will be done. Death brings unto 
the godly an end of ſinning, and of all miſeries 
due unto ſin: ſo that after death there ſhall be no 
more ſorrow, nor cry, not pain, for God ſhall 
* wipe away all tears from our eyes; by death our 
* ſonls ſhall be delivered from thraldom; and this 
* corruptible body fhall put on incorruptibn, un this 
* mortal immortality. | | . 
Therefore bleſſed are they that are delivered 
our of ſo vile a world, and freed from ſuch a 
body of bondage and corruption; the ſoul ſhall 
enjoy immediate communion with God in ever- 
liſthhe blifs and glory ; it takes us from the mi- 
ſeries of this world, and the ſociety of ſinners, 
to ” city of the living God, the celeſtial F+- 
ruſalem. | | 
« I bleſs God Iam thought worthy to ſuffer for 
his name, and for ſo good a cauſe, and if I had a 
thoufand lives, I would willingly lay them down 
for the cauſe of my King, the Lord's anointed 3 
the Scripture commands us to fear God and ho- 
nour the King, to be ſubject to every Ordinance 
of man for the Lord's ſake ; whether to the K ing 
as ſupreme, or to thoſe that are in authority un- 
der him. I have been always faithful to my truſt : 
and, though I have been moſt baſely accuſed for 
betrayitig Liverpool; yet I take God to witneſs, 
it is a mot falſe aſperſion, for I was then ſick in 
my bed, and knew not of the delivering of it, till 
the Officers and Soldiers had done it without triy 
conſent, and then I was carried priſoner to Sir 
John Meldruni. Afterwards I came down into 
the Country, and ſeeing I could not live quiet] 
at home, I was perſuaded by Col. Forbes, Col. 
* Overton, Lieut. Col. Fairfax, whom I took for 
my good friends, to march in their Troops: 
< which I did, but with intention ſtill to do my 
King the beſt ſervice when occafion was, and fo 
* I did; and I pray God to turn the hearts of all 
the Soldiers to their lawful Sovereign, that this 
Land may enjoy peace, which till then it will 
© never do: and though thou kill me, yer will I 
put my truſt in thee ; wherefore I truſt in God he 
« will not fail me nor forſake me. Then he took 
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his Bible, and read divers Pſalms fit for his own 


occaſion and conſolation, and then put up divers 


prayers, ſonie publickly, and ſome privately; which 


being ended, he was executed, 
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XXIV. The Proceedings, Examination, and Trial of 
Col. EusEBTIUS ANDREW E, (a Barriſter of Gray s- 
Inn,) before the High- Court of Juſtice, Aug 16. 


1650. for High-Treaſon. 


Publiſhed by Francis Buckley, Gent. who was Aſſiſtant to Mr. Andrews in 
time of his Impriſonment, and an Eye-witneſs of all the bloody and execra- 


ble Proceedings. 


% N Monday the 24th of March 1649. 
Col. Audreu e was taken priſoner at 
Graveſend by Major Parker. 

The next day, he was convented 
— before the Lord-Preſident Bradſhaw, 
Sir Henry Mildmay Knr. and Thomas Scot Eſq; 
three of the Members of State, delegated by the 
Council for the taking of the examination of him, 
and of Sir Henry Chichley Knt. Dr. Henry Edwards, 
and Mr. Clark, caſually found in the ſame Inn with 


_ 


Mr. Andrecve. | 


Thoſe Gentlemen examined him ſo punctually to 
every action and circumſtance that had paſſed on his 


part ſince he took up arms, and eſpecially ſince the 


ſurrender of I/erceſter,and his return from thence to 
Landon; and alſo concerning his ſeveral Lodgings, 


Names, Acquaintances, Removes, Abodes 1n the . 


Country, Correſpondencies by Letters, and Intereſt 
in places and perſons, as if they had kept a Diary 
for him. Which conſidered, and that Sir Fohn 
Gell Bart. Major Barnard, Capt. Smith, Capt. 


Benſon, and Capt. Aſplzy, (with whom he had the 
laſt and moſt queſtionable correſpondence) were all 


in cuſtody, he found himſelf to be betrayed, but 
could not at preſent gueſs by whom; but well ſaw 
that he had better be fair in his confeſſion, than to 
deny what he ſaw by the perfeCtneſs of his exami- 
ners, would be proved againſt him,by the diſcovery 


of ſome of thoſe formerly ſecured, and examined 


before his coming up. ; 5 
In his Anſwers, he would have been circumſtan- 


tial, but was kept cloſe to the Queſtion; at his 
departure he deſired that he might ſet down his own 


Narrative, according to his own ſenſe, which was 


granted him to prepare, and to ſend or bring to 
them as there was opportunity. And having total- 


ly, as much as in him . excuſed his fellow- pri- 


ſoners, as to any thing relating to his Dclinquency, 
he was with them committed to the Gatehouſe, 


_ , Wedneſday following, he was re-convented and 
re-examined, 


On Friday, he was again convented, and delive- 
red in his Narrative to the Lord-Preſident, and the 
Houſe. But buſineſs happening, detaining the other 
two examiners, he was by the Preſident returned, 

On Saturday he was re- called, and then, as at all 
times before, uſed and treated with civility, and 


no little preſſure to diſcover ſome great perſons, his 
ſuppoſed confederates; the aim, as he conjectur'd 
(and that upon ftrong inference, and ſome expref- 
ſions) was at Sir Gyy Palmes, Sir Fobn Cur/on, and 
Sir Thomas I/hitmore, &c. But he accounted it a 
great bleſſing in his unhappineſs, that his misfortune 
was not fatal to any of his friends or familiars, who 
yet Knew nothing of the reaſon of his Impriſon- 
ment, more than for what they were beholden to 
common fame. 

On Sunday, he was called out of his bed, and 
by. two Meſſengers, his Keeper, and his Man, 
brought into a boat at King*s-bridge, at Weſtmin- 
ter, and thence carried to the Tower, The war- 
rant which at the Licutenant's houſe was read, im- 

orted, that he was committed cloſe priſoner for 

igh· Treaſon, in endeavouring to ſubvert the pre- 
ſent Government, &c. to be kept till delivered 
by Law. | 
The Narrative follows, 


To the Right Honourable the Council 
| bf State; 


The humble Narrative * of Col. Euſebius 
Andrewe, as to the Queſtions and Matters 
of charge, whereupon he was examined be- 
fore Preſident Bradſhaw, Sir Henry Mild- 
may, and Thomas Scot Eq; in that be- 
half delegated by the Council the 27th of 
March 1650. | 


May it pleaſe your Lordſhips, 

EING unfortunately, and by a treache- 

rous practice ſeduced into an action which 
readers me obnoxious to your Lordſhips Diſplea- 
ſure and Juſtice, and thereupon convented and 
brought to examination, I aſſured your Lordſhips de- 
legates, that I came with a reſolution to deal candid- 
Iy, and not to preſerve my life by framing a lye, or 
enying a truth. The ſame purpoſe I ſtill retain, 
caſting myſelf wholly at your Lordſhips feet ; hum- 
bly praying leave, that while I anſwer to matter of 
fact, I may be permitted to cloath it with pertinent 


circumſtances ; that while the one lays me liable to 
your 


"7 The Narrative is here printed at large, being the Evidence urg'd againſt him at his Trial. 
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our Juſtice, the other may bring me within the 
capacity of your mercy ; which in caſe it be affor- 
ded, I ſhall embrace with all humility and thank- 
fulneſs. And if denied, I ſhall find cauſe within 
my boſom to juſtify God Almighty in his permiſ- 
ſion of my ruin; and I hope Charity enough to for- 
give whoſoever have, or ſhall be inſtrumental to it, 
and bear the gurdon of my folly, with a ſober con- 
fidence of God's reſerved favour. 

My engagement for his late Majeſty began ſoon 
after Hillary-Term 1642, and continued until the 
ſurrender of Worceſter in July 1645. 

have omitted to make my compoſition, not 
having a conſiderable, and not willing to own an 
inconſiderable eſtate, | 

I have not taken the proteſtation, ſolemn league 
and covenant, negative Oath, nor ſubſcribed the pre- 
ſent engagement. : | 

Fobn Barnard, ſometimes a Major under me, 
and by reaſon of his good parts and ſober demea- 
nor, being in my good opinion, at my return to a 
private practice in my calling for my neceſſary ſup- 
port, frequently viſited me, and imparted to me 
ſuch occurrences as he met abroad in diſcourſe, and 
did often intimate the diſcontent'of the Reformades, 
the factions of the Levellers and Agitators, and the 
proceeding of a certain Committee, or ſelect Coun- 
cil of Officers, of which Col. Cook was chief, and 
himſelf their Clerk, upon a printed charge againſt 
ſome for oppreſſion, and againſt others for conceaPd 
delinquency 3 to the penning, promoting or counſel- 
ling in which, I was originally a ſtranger, nor did ever 
intereſt myſelf therein further than the hearing his 
diſcourſe ; neither did ever mediately or immediate- 
ly meddle with any of the perſons or actions of the 
Reformades, Levellers, or Agitators upon any of 
his diſcourſes, 

About * Trinity-Term laſt, Major Barnard obtru- 
ded to my acquaintance one Capt. Holmes, who 
ſoon after brought with him one John Benſon, (who 
pretended to have had command under Sir Jobn 
Gell, was anciently his ſervant, and until this time 
his dependant,) who uninvited frequently produced 
to me tranſcripts of Letters, (with the copying of 
which he pretended to be entruſted under Mr. 
Rufpworth) which did appear to purport the oc- 
currences in reference to the affairs of State, and 
their concernments at home and abroad, from their 
ſeveral agents; which I only read in his ſight, and 
immediately delivered them back, he pretending 
that he was to carry them to Mr, Thomas Buſbel to 
be tranſmitted over ſea. 

Capt. Holmes, and Jobn Benſon, in their diſ- 
courſes did inſinuate that their intereſt was great in 
the Reformades, and that by them great advantage 
would upon any importunity be done for the Royal 
Party, and magnified Sir Fobn Gell's intereſt in his 
Country, his reluctance at what he had done in the 
Parliament's ſervice, and his willingneſs to expiate his 
former fault with a beneficial ſervice to the Prince. 
And Major Barnard propounded, that a former de- 
ſign in the time of the war laid by me for the taking 
of the Iſle of Ely, might by their help, and the con- 
juncture of ſome ſtrength to be raiſed by Sir John 
Gell,then to meaſtrariger,and by Holmes and Benſon, 
pretended to be willing and able to raiſe conſider- 
able numbers, be revived and executed; and there- 
upon it was concluded, that I ſhould with Benſon 
try who in Cambridze/hire would engage in it, and 
then ride down to Sir John Gell, to ſee if his ſtrength 
and purpoſe were ſuch as pretended ; and this not 
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to be executed but upon the contingency of ſucceſ. 


ſes in Ireland, and Scotland, was let fall as ſoon as 


conceived. 

About the middle of December, Capt. Holmes 
brought me inſtructions, to draw a petit ion for Sir 
John Gell, for the getting of his arrears, which I 
drew accordingly, and not long after, I was invi- 
ted to give him a meeting, till then having not 
ſeen or correſponded with him, and received an in- 
vitation and inſtruction ro arbitrate between him 
and his Lady, with Sir Thomas Pr eftwich . And a- 
mongſt other diſcourſes, Sir Y Ge!! did take no- 
tice of his irrequital of his ſervice, and his loſſes, 


and the miſapplication of his, and other ſervices. to 


an end they intended not, and that he deſired to be 
ſo underſtood, and when o portunity ſhould be, 
to be ſo repreſented to the Prince; and did inti- 
mate, that if ever he took up arms again, it ſhould 
be for the Prince: and at ſeveral other ſubſequent 
meetings, the diſcourſes were general, and much 
to = purpoſe, but no particular deſign laid or con- 
trived. 

The time limited by the Act for departure, &c. 
being near expired, and myſelf being purpoſed to 
withdraw into the Country, until the ſummer 
voyage into ſome of the plantations, and to that 
purpoſe being in treaty with Sir Edmund Plows 
den, about the conditions of New Albion plantation, 
of which he writes himſelf Count Palatine, and 
Proprietor ; on Saturday 16 Martii, I was unex- 
pectedly viſited by Major Barnard, and Jobn Ben- 
ſon, and they enquiring my reſolution concetning 
my leaving the Town in obedience to the Act; I 
ſignified my purpoſe to go to New Albion or to Vir- 
ginia; upon which they took an opportunity to 
make a propoſal to me in effect, that they had a con- 
ſiderable deſign laid, and friends and money to ſet 
on foot and back it, and that I ſhould have two 
hundred pounds in hand, and power to dtaw mo- 
ney by Bills of Exchange, for what more ſnhould be 
neceſſary for my ſupport, and management of 
what ſhould concern the ſaid defign in Holland, if I 
would undertake to go over, and promote it to the 
Prince, And they did then in general terms fighify, 
that it was an eaſy matter, eſpecially the Cava- 
liers going out of the Town, by correſpondence in 
all Counties, to ſurprize the horſe of the army in 


their ſeveral quarters; and did intimate, that Ma- 


Jor Barnard had a deſign in draught, which as I re- 
member he produced, and 1 believe was con- 
cerning ſuch ſurprizal, but was not read, but re- 
ferred to further time of confideration; My an- 


ſwer was, that if the money were ready, I would 


divert my former purpoſe from any Plantation, and 
entertain the motion, WROTE R. 
Sunday morning, they came again and informed 


me, that ſeveral perſons of quality and fortune in 


Rem, Buckingbam, and Dorſet, wete, or would 
then preſently come up near the Town, and would 


join in an engagement, and advance money; afid 
that Sir John Gell would alſo engage, and might 


4 


with a word of his mouth bring in his friends, and 


Sir Andrew Kniveton, Sir Guy Palmes, and Mr. 


Fitzherbert, and a fourth perſon, whoſe name I te- 


member not; and therefore deſired me to draw an 


engagement, (which I did in a looſe paper, after the 
ſenſe by them or one of them, the ſaid Barnard, 


join in ſuch an engagement; but did preſs me to 
join in the ſame at that preſent, for the encoura- 


ging of their before: mentioned friends, amongſt 


whom, 


® This Error in time, as ſome others both of ſubſtance and circumſtance, are reRified upon better memory by ſome following 


papers ſent to the Lord-Preſident. 


or Benſon, inſtructed) and to moye Sir Joh. Gel/to 


t 
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whom, I remember only theſe Surnames Boyes, 
Thatch, Baker, all to me abſolute ſtrangers, 

That day I ſpake with Sir John Gell, and ac- 
quainted him with their offer and propoſal to me, 
and deſire from him. He anſwered, that he would 
not meddle with acting in that deſign (which he 
took upon him to be acquainted withal,) tor which 
he was as then in no capacity, nor would be en- 
gaged under his hand and ſeal, to be bound to, by 
any future action for them,; for that Benſon Was a 
fellow given to drink, and laviſh of his tongue: 
but entruſted me, that if I went over upon this oc- 
caſion, to poſſeſs the Prince with a good opinion 
of him, and that he would do nothing againſt him 
and if he were at all in command, he would be ſo 
to his advantage, or to that effect. | 

I returned to them Sir Jobn Gell's anſwer, with 
which they were not, or ſeemed not altogether un- 
ſatisfied, and appointed on Monday hve of the 
clock, that the perſons of the Counties of Kew, 
Buckivigham, and Dorſet, or ſome of each County 
from the reſt, ſhould give a meeting at the Three 


Cranes, at the Savey-Gate, and be all ſatisfied in the. 


deſign, and agree thzir reſpective portions of money 


to be paid in preſent, and raiſed for the future; de- 


firing me to take care to move, that they might be 
alſo provided for, to be able to hold intelligence, and 
ride about from place to place to lay the de ſign. 
At the time 1 came; and Major Barnard: pro- 
duced two letters, one ſubſcribed by Smith, ano- 
ther by Thatcher, purporting that the Xentiſb Gen- 
tlemen were come as far as Rocheſter, and would 
that night be within twelve miles of London, and lie 
there all day, and then in the evening, on Tueſday 
by eight of the clock, would at any place give 
meeting to himſelf, and his Colonel; and that they 
had fent a ſpecial guide to bring, Barnard to them 
that night, whither he was inſtantly deſired to re- 
pair, and that they durſt come no nearer in fear of 
the watchfulneſs of Colonel Blunt; and that the 
two hundred and fifty pounds were ready to be laid 
down to perform their undertaking: No man of any 
County giving any meeting according to the firſt ap- 
pointment at the Cranes, but the ſaid Barnard, and 
Benſon, and one who calls himſelf Captain 4/bley, 
only known in face to me, who pretended to be 
privy and knowing of the truth of all that their 
former diſcourſe and theſe letters tended to; and 
Barnard pretending to go inſtantly to horſe from 


Weſtminſter, I brought, him and Benſon to the wa- 


ter- ſide, and in the walk they importun'd me a- 
gain to obtain Sir 70h Gell's ſignature, and ſeal to 
the engagement, which Benſou had then ready en- 
groſſed, and that I would go preſently to Weſtmin- 
ſter with them about it; which I refuſed, and told 
them, that I was able to ſatisfy any man of quality, 
diſcretion, and ſecrecy, concerning Sir Zoby's reali- 
ty: though not actually engag'd 3 and ſo left them. 

That night about eight. of the clock, one Smith 


came to me (till then] an abſolute ſtranger, and 


Capt. Aſbley came to me, ang. brought mea letter 
from Major Barnard, highly reproving me, and 
Sir. Jobn Gell of backwardnęſs, in withholding our 
own hands from the engagement, and that we intended 
our own honours upon their dangers, without giving 
them aſſurance of our, ſecrecy, and conſtancy ; and 
that unleſs the engagement were ſubſcribed by Sir 
John Gell, his Rentiſb friends would not proceed 
further. I was known to Mr. Smith, who took. 
upon him to come as from them for ſatisfaction in 
that point. And in anſwer, I under a vow of ſe- 


crecy told him, that I was ſatisfied concerning Sir 
Jobn Cell, and preſumed, that if any Gentleman of 
quality in whoſe judgment the reſt would abide, 


- ſhould addreſs to Sir Fohn, that under an Oath of 


ſecrecy he would fatisfy him, but durſt not truſt 
Benſon, and Barnard was to him a ſtranger, With 
this they departed, aſſuring me that they thought 
no more would be expected from Sir John, and that 
they would, or one of them, away that night to 
the company; and that the next day being Tue/day, 
the money ſhould be paid at the Pa!ſgrave*s-bead, 

They broke their time, and my occaſions preſt 
me into London, being next day to be gone by the 
Act; and about nine of the clock at night, I 
was ſent for by Captain A/blzy and Benſon, who de- 
livered me a (Si from Barnard, preſſing me to 
ſubſcribe the engagement which Ben/on engroſſed; 
and that being done, he would go with me the next 
day to Graveſend, and the Gentlemen of Kent 
ſhould, meet there, and there the money to, be 

aid, 

The tide being fit for paſſage on Wedneſday, 
Barnard came not, but Benſon pretended him to be 
at Tollenbam- Court with the Buckinghamſhire Gen- 
tlemen, and that he was well-hors'd, and would 
come preſently, and ſhould follow; and ſo Cap- 
tain Aſbley and myſelf, with no more than fifty 
ſhillings in my purſe, preſuming upon the money 
there, went to Graveſend, and expected till Thurſ- 
day night, but found no Kentiſh men, and no one 
from London coming. Capt. Aſaley went that night 
with the evening: tide for London, to enquire the rea- 
ſon; and on Hiday morning early came Major Bar- 
nard, and Mr. Smith with a letter from Benſon, pur- 
port ing that if Sir John Gel! would not co-ingage 
under his hand and ſeal, with thoſe whoſe names 
were ſubſcribed (of which I only know Barnard, 
Smith, Benſon, and Aſbley,) they would go over 
themſelves. (meaning himſelf and Barnard). to the 
Prince, and, ſpoil both mine and Sir Fobrs. credit 
with him, and diſappoint all that I intended in his 
favour : and that he had letters from Sir Jobn, which 
he could produce, ſhould make him repent his refuſal, 
or to: ſuch effect; and therefore deſired me to write to 
Sir John Gell, to let him ſee his danger, which I. 
did, laying the caſe before him, and not preſſing 
him, but leaving him to do as God ſhould direct. 
him, and his judgment lead him. With which letter 
Barnard and Smith went away, with aſſurance. that 
whether Sir John Gell engaged or not, I ſhould, hear 
next day from them, and if he did engage, they 
would come down and go for Rocheſter, where their 
former undertaking ſhould be performed to me, 
and if he did not, I ſhould be diſengag'd, and have 
my ſubſcription, and ſeal ſent. me, and the deſign 
ſhould fall. I expected till Saturday night, and 
finding no anſwer, reſolved on Monday to intend 
myſprivacy in the Country, upon my firſt purpoſe 
for Natu Albion; and in the morning early, was 
ſeiæed by a party of horſe, and brought to. London. 


My Lordi, U 1 0 

In that Narrative you will ſee a: believing nature 
wrought upon by treacherous men, ſuch who can- 
not be true to any, whilſt falſe to parties. 


The pretended deſign vaniſh*d,as never being more 
than a phantaſm, and not worth your regard, the 


real deſign effected ſo far as they had power or op- 
portunity ; that is, to bring the game into the toil, 
and there leave them to be entangled and made a. 
quarry. 
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You will find me paſſively active, being promp- 
ted and enticed by their inſinuation, and not once 
but hearkening to them. 

Ir lies in your Lordſhips power to cut me off, 
by extending which, you can arrive to no honour 
amongſt men; and poſſibly by an Act of lenity, 

ou may do an office acceptable to God. 
Cujus fiat voluntas, modo in ruind med. 

Whoſoever ſhall be preſent at my Trial, or in- 
to whoſe hands this Narrative ſhall fall, will eaſily 
conclude with me. 

Quos vult perdi Deus, hos dementat prius. 


Eus. ANDREWE. 


On Tueſday the firſt of Atril, after his remove to 
the Tower, he was called to be further examined, 
and at his return writ back to them ſome particu- 
Jars, (viz.) concerning Captain Holmes, by want of 
memory not before ſignified. And in caſe the ſtate 
ſhould have ſuffered aught by the ſaid Holmes, it 
might have made Mr. Andrewe incapable of law- 
ful favour, by reaſon of his tenacity concerning the 
ſaid Holmes, who (for aught Mr. Andrewe knew) 
was guilty of his being betrayed ; and if ſo, might 
as well intimate his knowledge of Holmes's purpoſes, 
to the end that Mr. Andrewe's concealment of them 
might augment his crime; and alſo concerning 
Mr. Thomas Barnard, who being at large and un- 
queſtioned, Mr. Andrewe had caule to have the 
like jealouly of. : | 

On Friday ſevennight following, being the 11th 
of April, he was called again, and was confronted 
with Sir Jobn Gell, and avowed what he did indeed 
neither directly deny, nor was troubled that he did 
aver; freely telling the Preſident, that howbeit he 
did not remember ſome things in point, yet he was 
confident that he would not do him, nor any man 
wrong: and then declared to the Preſident, that he 
look'd upon Sir John Gell, as upon himſelf, as a 
betrayed man; but as concerning others, he knew 
not by whom, he had been free in his confeſſions, 
though to his own injury. | 

He then acquainted their Lordſhips, that he had 
ſomething to rectify in his former examinations and 
papers, upon better memory in point of material 


circumſtances. They directed him to put them in- 


to writing, and to ſend them, and they called for 
his hand to the former examinations and papers; 
which he gave them, and the ſame day writ to them 
as followeth. 


| To the Right Honourable the Lord-Preſident 


and Council of State. 


May it pleaſe your Lordſhips, 

Ccording to the favourable licence by your 
Lordſhips to me given, I have digeſted 

into writing thoſe matters of circumſtance, wherein 
my Examinations and Narrative are in defect of 
my memory only incertain and ſhort; humbly 
praying, that they may be received and made a part 
of that relation, which I muſt abide by at my Tri- 


al; and that the former errors may be rectified and 


defects ſupplied fo far, as by this ſupplementary ac- 
count upon my ſerious re- collections given, may be 
done. And I ſhall then be confident, I ſhall ap- 
pear not to have wiltully concealed (however guil- 
ty) or miſrendred any thing pertinent, whether the 
lame garry with it my condemnation, or excuſe, 
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What paſſed between myſelf and Mr. Barnard, 
before my acquaintance with Holmes and Benſ n, 
and which is expreſt in my Anſwers and Narrative, 
was in time before Eaſter-Term laſt, when there was 
an order for departure of perſons in my condition, 
from this Town; and I in obedience thereunto, did 
leave this City on Saturday the 6th of May, and 
came to Mr. Ofborn's houſe at Carleton-Hall in 
Suffolk, on Thurſday following; from whence I ſtir- 
red not at any time more than five miles, until the 
ſixth of Auguſt, when I was ſent for to make aſſu- 
rances between a Kinſwoman and her husband in 
point of Jointure, by them to me mutually refer- 
red: in which buſineſs, and in other matters be- 
tween another Kinſwoman, and a Merchant of 
London, being under reference to arbitrement; as 
alſo in endeavouring to get ſome friend to contract 
in the behalf of my daughter, for the reverſion of a 
Leaſe holden of the Dean and Chapter of Ely, in 
which ſhe is intereſted for a life in being, I conti- 
nued in and near the City, until the third day of 
September; in which time Barnard voluntarily 
brought to my acquaintance Holmes and Benſon, 
upon the pretences in my Anſwers and Narrative ſet 
forth, to which I humbly rcfer. 

The note which mentions Benſon's going with 
me to Cambridgeſhire, and ſo to Sir 70 Gell, 
which in my anſwers I have expounded, was drawn 
from me by Barnard's importunity, and written at 
his requeſt ; but what uſe he made of it, (other than 
to lay it up, and reſerve it for his preſent purpoſe) I 
know not. nor had any account of it, but went a- 
way the third of September, there being no conclu- 
ſion of any thing to be done in ſubſtance, or cir- 
cumſtance poſitive. But Mr. Barnard, who knew 
how to direct to me, promiſed. by Letter to intimate 
further to me; from whom after that, I never re- 
ceived any Letter or Meſſage to that, or any other 
purpoſe, until my return near Michaelmas-Term ; 
when he told me, that the unſucceſsfulneſs of things 
in Ireland had been the impediment. 

As to the day, viz. the 18th of OFober, being 
the Fair-day at Ely, it was only in diſcourTe men- 
tioned to be an opportune time, in caſe the Iſle were 
(as indeed it was not) garriſoned. Neither any ſo- 
lemn or ſerious deſign or concluſion, then- to- fore or 
then- after made or laid, other than in tranſient com- 
munication z nor any perſon engaged ſo much as by 
word or promiſe, until this freſh ſtratagem was ſet 
on foot by Barnard. | 

I drew Sir Fobn Gell's petition before Chriſtmas, 
and had ſeveral complements from him by Holmes, 
(at leaſt pretended) before I ſaw him, and I believe 
after T welf-tide I was invited to him, and entruſted 
by him in the compoſing the differences between him 
and his Lady: in the laſt Term I drew his anſwer, 
and in the ſeveral times of our caſual or occaſional 
meetings, the diſcourſes have amounted to what I 
have before ſignified, and in your preſence and his 
avowed ; and how more exactly to give your Lord- 
ſhips an account in time, I cannot. 


As to the matter of the engagement, I abide by 


what I have formerly faid, with this only, chat ac 
my engaging, which was late in the night, before 
my going out of Town, in obedience to the Act 
I was promiſed by Benſon, that if Sir Jobs Gell, an 
their pretended friends of the Country did not co- 
engage, I ſhould be diſengaged ; and 1n the hour of 
my going away, Barnard being not ready accord- 
ing to promiſe, but by Benſon pretended to be at 
Totlenbam- 


of Juſtice, may be ſuſpended. 
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Tottenbam- Court with ſome Buckingbamſbire men, 
and that he would undoubtedly follow ; I told Ben- 
ſonu, as I remember,in the preſence of Captain Alley, 
that whether he came or not, I mult for the preſent 
remove to Graveſend, not having convenience of 
horſe to go elſewhere ſo ſuddenly. And if there 
were performance on Barnard's part with me, I 
ſhould be ready on mine; and if not, I deſired to be 
diſengaged, and left to purſue my private occaſions 
into Surry. And I did really carry with me deeds of 


my Clients, to have employed myſelf upon, in caſe 


of th-ir failure with me. 

I humbly beg your Lordſhip's pardon for a fa- 
vourable interpretation of this trouble, which 1s a 
duty to truth, and right to others, and myſelt ; 
which could not be omittted by 


(My Lords) 
Your Lordſbips humble priſoner, and ſervant, 
| Eus. ANDREWE. 


This, together with a petition for allowance and 
liberty of friends reſorts, being the ſame day ſign'd 


in the preſence of the Lieutenant, were ſcal'd up, 


and ſent to the Lord Preſident's own hand. 

This was his ſecond petition, which with a for- 
mer to the ſame effect, (and not of moment to ſub- 
ſcribe) did never receive any anſwer. 

At the ſame time he writ to Sir Henry Milimay, 
on the behalf of the Gentlemen who were taken 
with him. | 

Mr. Andrewe at ſeveral times took upon him to 
aver to the Committee of State, that they had 
ſpies upon him for ſome years, and particularly 
Barnard ; which the Lord-Preſident did not deny, 
but juſtified the State, by the practice of all States 
to ſet watches upon perſons of ill affections to 


them. 


This day the Lord Grey was with the other three 
of the State. 

His third petition ſent about Eaſter, being by 
Sir Henry Mildmay and Mr. Scct put upon it, to 
ſubmit himſelf, with promiſe of favour if he ſought 
the State in ſuch manner; which for his relations 
ſake he did, but with ſome caution, in theſe words. 


To the Right Honourable the Lord-Preſident, 
5 and Council; | 


The Humble Petition of Euſcbius Andrewe, 
Sheweth, | 


HAT your Petitioner is ſeriouſly ſenſible, 
| and humbly acknowledgeth, that for his 


high delinquency againſt the State, he is become 


forfeited to their Juſtice, 

That he hath not in the leaſt prevaricated with 
your Lordſhips, in the confeſſion of his proper 
faults and follies, nor hath kept aught reſerved con- 
cerning himſelf, or any perſon, or thing, which 
may ſatisfy your Lordſhips, and more ſecure the 
State; and is not hopeleſs to be look'd upon as ca- 
pable of your preſent favour and future mercy, 
which he now doth, and ſhall always implore. 

That his preſent deſerved condition is made more 
uncomfortable, by his wants, and the excluſion of 


his friends and relations; without a ſupply in which, 


life itſelf becomes a puniſhment. 


Your Petitioner caſting himſelf at the feet of 


your Lordſhips, humbly prays, x 
That his being proſecuted before the High Court 


3 


That by your order, his paſt and future charge 
of neceſſaries may be diſcharged, whilſt he remains 
your priſoner. 

Thar his friends and kindred may have recourſe 
to him, and that he may have the freedom of his pen 

And in caſe your Petitioner ſhall be found in the 
leaſt ro miſapply thoie favours, he ſhall adjudge 
hünſelf worthy of a total deprivation of them, . and 
of your future goodneſs towards hiin. | 


Ard your Pelitioner, &c. 


This was leſs than was look'd for, though as 
much as he could venture on; in which his deſire 
for reſpite of his Trial was inſerted, to prevent on- 
ly his being the firſt, and exaſperating them by 
giving others aim in the ſcrupling the Court. 

This petition was ſolicited thirty- three days, but 
no anſwer could be obtained; and his wants grow- 
ing upon him daily, he put in the Lizutenant's hands 
this following petition, | 


The Petition, (with ſtile as f.rmerly, &c.) 
Sheweth, 
HAT your Petitioner hath been twelve 
weeks cloſe priſoner, his friends neither per- 
mitted to viſit, nor daring to relieve him, his ſcore 
for neceſſaries ſwoln beyond his ability to diſcharge, 
his credit proteſted, and nothing more viſible to 


him than his immediate periſhing. 


That he hath not been wanting to pray your fa- 
vours, having three petitions lodged with your 
Lordſhips, conſtantly ſolicited, but unanſwered. 

That he hath in his confeſſions ſpared nothing 
which can more conduce to the State's ſecurity, or 
his own condemnation. 

Jour Pelitioner therefore humbly prays, 


That if at all he muſt, he may ſpeedily receive 
his Trial, he being ready to ſubmit to the will of 
God in the iſſue. f 

That if mercy be reſerved for him, which he 
hath, and doth implore, your Lordſhips would 
pleaſe to admit him to ſue out his pardon, and to a 
tree converſation in this Commonwealth, upon ſe- 
curity given for his future good demeanor. 

That in the mean time he may have the liberty of 
the Church and Tower, and the freedom of his 
friends reſort, and that order may be given for the 
debt incurred there in the time of his cloſe reſtraint 
to be diſcharged. | 

And your Petitioner, &c. 


The Warrant of Commitment, which I could nit get a 
Copy of till the 144h of July, is as followeth. 


Heſe are to will and require you, herewith to 

receive into your cuſtody the body of Euſe- 
bus Andrewe Eſq; and him you are ſafely to keep 
in cloſe impriſonment in the Tower of London, in 
order to his further examination,he being committed 
unto you for High-Treaſon, in plotting and endea- 
vouring the ſubverſion and alteration of the preſent 
Government. Of this you are not to fail; and for 


ſo doing, this ſhall be your Warrant. 


| Given at the Council of State fitting at White— 
hall, his 30th day of May 1650. 
: Signed in the name, and by the order of the 


Council of State appointed by Authority 
of Parliament. | 


To the Lieutenant of the 


Tower of Londen. John Bradſhaw, Preſident. 
NY | | This 
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1650. 
This warrant is vitious in itſelf, for two reaſons, 
which make a right warrant of Commitment, Coke's 
24 part Inſtit. fol. 52, 590, 591. allowed by the 
»?arllament. | 
: 1 "That it is not done by due proceſs of Law. 
2. That it hath not a concluſion, viz. © And ſafely 
to keep until he he delivered by due courſe of Law.” 
But leaves it indefinite, and is rather a condemna- 
tion to perpetual, at leaſt to arbitrary impriſonment, 
Which is worſe. a . 3 
The cloſe impriſonment is but in order to his fur- 
ther examination, and he had been twice ſince exa- 
mined, and ſigned his examinations before Eaſter, 
and did not refuſe to anſwer any queſtion demanded 
of him. 
The Warrant is dated from the Council of State 
ſitting at Whitehall the 30th of May; whereas he 
was brought to the Tower the oth of March, being 


Sunday, by ſeven in the morning, at the opening of 


the Gate, (no Council fitting) and the Warrant 
fgn'd on Saturday the 291 of March. _ 

Having attended a Month in expeCtation of an 
anſwer to his laſt Petition, he petitioned the Par- 
liament again, 


To the High and Honourable the Parliament 
of England; 


The bumble Petition of Euſebius Andrewe Eſq; cloſe 
Priſoner in the Tower of London: 


Sheweth, 

H A T your Petitioner hath been by a confe- 

derate pack of ſetters, wrought into actions, 
winch (abſtracted from their circumſtances) ren- 
der him liable to your Juſtice 3 and this done, not 
without their further hope, that your Petitioner, as 
they ſuppoſed, had intereſt to have drawn divers 
perſons of quality and fortune into the fame entan- 


glement. 


That failing of that part of their aim, the ſaid 
confederates did betray your Petitioner to the ho- 
nourable Council of State, by whoſe Warrant he 
hath been ſixteen wecks a ſtrictly cloſe priſoner, 
without a fortune of his own, the acceſs of friends, 
or means of ſubſiſtence allowed; and is like to periſh 
by his wants, before it be diſtinguſh*d by a publick 
Trial, whether he be a fitter object for the apply- 
ing of your Juſtice, or your Mercy. 

That he is hereby diſabled to be accountable to 
the ſervice of God, the duty to his family and 
friends, and to thoſe who give him credit for bread, 
And in caſe he ſhould be call'd from ſuch his cloſe 
reſtraint to his Trial, muſt be deſtitute and depri- 
ved of all fair means of making his reaſonable de- 
fence z which however it may ſuit with policy, will 
riot be conſiſtent with Religion and Honour, 

Your Petitioner having for relief in the premiſes, 
by all opportune Addreſſes, and by four Petitions 
importunely ſolicited and ſought the ſaid Council of 
State without anſwer ; in the deep ſenſe of his preſ- 
ſing ſufferings humbly appealeth to this high Court, 
caſting himſelf wholly thereupon, and as humbly 
prayeth, | 

1. That you would prevent your Juſtice by your 
Mercy, and admit him to ſue out his pardon, upon 
ſecurity given for his future good demeanor to the 
State in this Commonwealth. 

2. That if that be too great a favour, you would 
grant him licence to depart the Commonwealth, he 
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engaging not to act, or contrive aught to the diſſer- 
vice of the State. | | 

3. Thar if he be not thought capable of either, 
but that he muſt receive a publick Trial, he ma 
have a convenient time of preparation, after a quali- 
fying of his impriſonment. 1 

4. That in the mean time he may have the liber- 
ty of the Tower, and reſort of his friends; and that 
by your order, his debt for livelihood, incurred in 
his cloſe reſtraint, may be diſcharged. 

In all which your Petitioner is ready to ſubmit to 
the will of God, whoſe providence hath put Juſtice 
and Mercy into your preſent diſpenſing. 


And ſhall ever pray. 


Notwithſtanding his Petitions and Letters, he 
was brought before the High Court of Juſtice (in 
Auguſt ) of which John Bradſhaw was Preſident, and 
his own Narrative was urg'd againſt him as a con- 
feſſion, and Attorney-General Prideaux uſed him 
with very ill Language. But he put into Court his 
anſwers in writing, which were as follow. 


The bumble Anſwer of Euſebius Andrewe Eſq; in his 
defence to the proceeding againſt bim before the Ho- 


nourable. the High Court of Fuſtice, preſented the 
16th day of Aug. 1650. ; 


HE ſaid Reſpondent (with the favour of this 
honourable Court) reſerving and praying to 
be allowed the benefit and liberty of making fur- 
ther anſwer, offereth to this honourable Court; 
Firſt, That by the Statute or Charter ſtiled 
Magna Charta, which is the fundamental Law, and 
ought to be the ſtandard of the Laws of England. 
confirmed above thirty times, and yet unrepealed, 
it is in the 29th Chapter thereof granted and 
enacted, 

1. That no Freeman ſhall be taken, of impri- 
ſoned, or be diſſeiſed of his freehold or liberties, or 
free cuſtom, or be out-lawed, or exiled, or be 
any otherwiſe deſtroyed ; nor will we paſs upon 
him, nor condemn him, but by a lawful judgment 
of his Peers, and by the Laws of the Land: 

2, We ſhall fell to no man, nor defer to any 
man Juftice or Right. 

Secondly, That by the Statute of 42 of Edu. III. 
chap. 1. 2 

4 The Great Charter is commanded to be kept 
in all the points. And, 

2. It is enacted, that if any Statute be made to 
the contrary, that ſhall be holden for none; which 
Statute is unrepealed. | 

The Reſpondent obſerveth, that by an Act of che 
26th of March 1650, entitled , an Act for eſtabliſb- 
ing an High Court of Fuſtice ; power is given to this 
Court to try, condemn, and cauſe execution of 
Death, to be done upon the Freemen of England, 
according as the major number of any twelve of 
the Members thereof ſhall judge to appertain to 
Juſtice. \ 

And thereupon the Reſpondent doth humbly in- 
fer and offereth for Law, 

That the ſaid Act is diametrically contrary unto, 
and utterly inconſiſtent with the ſaid Great Charter, 
and is therefore by the ſaid recited Statute to be 
holden for none. 

That it can with no more Reaſon, Equity; or 
Juſtice, hold the value and reputation of a Law 
(the ſaid Stature _— recited being in force) than 

u : | 
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if, contrary to the ſecond clauſe in the 29th chap. 
of Magna Charla, it had been alſo enacted, that 
Juſtice and Right ſhall be deferred to all Freemen, 
and fold to all that will buy it. 

Thirdly, That upon premiſing, by the Petition 
of Right, 3 Car. that contrary to the great Char- 
ter, Trials. and Executions had been had and 
done againſt the Subjects by commiſſions martial, 
Fc. it was therefore prayed, and by the commil- 
ſion enacted, That, 

1. No commiſſions of the like nature, might be 
thenceforth iſſued, Sc. And that done, 

2. To prevent, leſt any of the Subjects ſhould 


be put to death contrary to the Laws and Franchile 


of the Land. | 
The Reſpondent humbly obſerveth and affirmeth, 
That | | 
This Court is (though under a different ſtile) in 
nature, and in the proceedings thereof, directly the 
ſame with the commiſſion martial ; the Freemen 
thereby being to be tried for lite, and adjudged by 
the major number of the Commiſſioners fitting (as 
in Courts of Commiſſioners martial was practiſed, 
and was agreeable to their conſtitution) and conſe- 
quently againſt the Petition of Right; in which he, 
and all the Freemen of England (if it be granted 
there be any ſuch) hath, and have right and inte- 
reſt ; and he humbly claims his right accordingly. 
Fourthly, That by the Remonſtance of the 1 5th 
of December, and the Declaration the 17th of Fa- 
nuary 1641, the benefit of the Laws and ordinary 
Coũrts of Juſtice, are the Subjects birth-rights. 
Buy the Declarations of the 12th of July), and 
16th of OZber 1642, the preſervation of the Laws, 
and the due adminiſtration of Juſtice, are owned to 


be the juſtifying cauſe of the War ; and the ends of 


the Parliament's affairs, managed by their Swords 

and Councils, And God's curſe is by them impre- 

cated, in caſe they ſhould ever decline thoſe ends. 
By the Declaration of the 17th of April 1646, 


romile was made not to interrupt the courſe of 


Juſtice in the ordinary Courts thereof. 
By the Ordinance or Votes of Non-addrefles, 


Jan. 1648, it is aſſured on the Parliament's behalf, 
That | 

Though they lay the King aſide, yet they will 
govern by the Laws, and not interrupt the courſe 
ol Juſtice in the ordinary Courts thereof, 
And thereupon the Reſpondent humbly inferreth 

and affirmeth, That | 
The conſtitution of this Court is a breach of that 

publick faith of the Parliament, exhibited and 
pledged in the Declarations and Votes to the Free- 
men of England. | 
And upon the whole matter the Reſpondent (ſa- 
ving as aforeſaid) doth humbly affirm for Law, 
and claim as his right, 

1. That this Court, in defect of the validity of 
*the Act, by which it is conſtituted, hath not power 
againſt him, or to preſs him to a further anſwer, 

2. That by virtue of Magna Charta, the Peti- 
tion of Right, and the before recited Remonſtrance 
and Declarations, he ought not to be proceeded a- 
gainſt by this Court, but by an ordinary Court of 
Juſtice, and to be tried by his Peers. | 

And prays, That this preſent anſwer and ſalvo 
may be accepted, and regiſtred, and that he may 


be tried by his Peers accordingly. 


Eus. ANDREWE. 


The farther and ſecond Anſwer of Euſ. Andrewe 2 
to the Honourable the High Court of Fuſlice, pre- 
ſented the 16th day of Aug. 1650. 


HE ſaid Reſpondent (with the favour of this 
Honourable Court) reſerving and Praying 

to be allowed the benefit and liberty of making * 
ther anſwer (if it ſhall be adjudged neceſſary) in 
all humbleneſs for preſent anſwer, offereth to this 


honourable Court, 


That by the letter and genuine ſenſe of the AR, 
entitled, An Af for eſtabliſhing an High Court of 
Juſtice, the ſaid Court is not qualified to try a Free- 
man of England (and ſuch the Reſpondent, averreth 
to be) for life in caſe of Treaſon. 

Firſt, For that, 1. The ſaid Court is not conſti- 
tuted a Court of Record, and (but upon Record) 
cannot at all have that account of their Freemen, 
which Kings were wont to have of their Miniſters 
of Juſtice. | 

2. The Freeman, and ſuch who are and may be 
concerned in him, can have no Record to reſort 
unto, by which to preſerve the rights due to him 
and them reſpectively, viz. of | 


I Paſch.39 Ed. III, fol. of 
1. A Writ of Error, in | Gaum's caſe. 4 Ed. III. 
caſe of erroneous judg- | Re Par. Num. 13. Count 
ment, due by the prece- { de Arundel's caſe. 
dents, 42 Ed. III. Rot. Par. Ny. 
2 3.Sir Jobn of Lee's caſe. 
2. A Plea of Auter-} 
foys acquit, in caſe of 
new queſtion for the | J/ethere! and Darley's 
ſame fact; the right to caſe, 4 Rep. 35 Eliz. 
which, and the neceſlity | Yaux's caſe, ibid. 33 Eliz. 
of ſuch Record, appears 
by 
3. A bein 4 OE, 
upon acquittal, as is the 
Freeman's due, by the 
Stat. 14 Hen. VI. C. 1. 
and the cafe thereupon | 


Dyer fol. 120.and abridg. 
8 fol. 33. The Year-Book 
of Edw. VI. 10. fol. 19. 


grounded. 


4. A Writ of con- 
ſpiracy againſt thoſe who 
have practiſed the be- 
tray ing the life of the 
Reſpondent not to be 
brought before acquittal, 
and no acquittal but up- 
on Record, as appeareth 


by 


This Court is to determine at a day, without ac- 
count of their proceedings; have power to try, 
judge and cauſe execution, but not to acquit or to 
give enlargement: ſo that the nocent are thereby 
puniſhable, the innocent not preſervable; the in- 
jured and betrayed, not vindicable; which are de- 
fects incompatible with a Court of Juſtice, and in- 
conſiſtent with Juſtice itſelf, and with the Honours of 
a Chriſtian Nation and Commonwealth. 

Secondly, For that the Members of this Court are 


The Poulterers caſe, 9 
: Rep. fol. 55. 


by the Act directed to be ſworn, 


1. Not in conſpectu populi, for the Freemens ſatis- 
faction, | 
2. Not in words of indifferency, and obliging to 
equality. 
3, In words of manifeſt partiality, viz. 1 
au 
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You ſhall fear, that you Hall well and truly, ac- 
cording to the beſt of your Sill and knowledge, execute 
the ſeveral poxvers given unto you by this AF, 


The Reſpondent humbly offers, That, 

1. The Court in their capacity of Triers ought 
(in reaſon) to have been appointed by their conſti- 
tution, to have been ſworn as Triers in full Court, 
according to the practice in all equal ways of Trial. 

2, The Court as Commiſſioners of Oyer and 
Terminer, (being authorized by the Act to hear 
and determine) ſhould in like reaſon be appointed 
by an Oath, ſuch as is uſual for perſons ſo qualified, 
as provided by 18 Ed. III. viz. 


You ſpall ſwear, that well and lawfully you ſhall 


ferve our Lord the King, and his People (mutatis 


mutandis) in the office of Fuſtice, &c. and that you 
deny lo no man common right, &c. 


Or ſome Oath equivalent at leaſt to that of a 
Juſtice of Peace, Daiton fol, 13; 


I A. B. de fwear, that I will do equal rigbt; and 
according to my beſt wit, cunning, and power, af 
ter the Laws and Cuſtoms of the land and the Statutes 
thereof made, &c. 


3. The Court in the capacity of Triers ſhould 


in reaſon) be obliged by an Oath, of as equitable 


ſenſe as that uſually adminiſtred to Jurors, viz. 


You ſhall well and truly try, and true deliverance 
make between our Sovereign Lord the King, (mutatis 
mutandis) and the priſoner at the bar; ſo help you 


God. 


Whereas when this Court ſhall (as it is now conſti- 


tuted) have condemned the Freeman, the Reſpon- 


dent, or other, by applying their skill and know- 
ledge, to their power, whether juſtly or not, the 
Oath by them taken is not in the letter broken; as 
to be exactable by man, though God will probably 
have a better account. 

And therefore upon the whole matter premiſed, 
the Reſpondent (ſaving as before) offers for law 
and reaſon, that rhe honourable Court, the High 
Court of Juſtice, is not, by the letter and proper 
ſenſe of the words of the Act, by which it is con- 
ſtituted, qualified in reſpect of the pre- objected de- 
fects to pals upon him for his life, upon a charge or 
crimination of High-Treaſon. 


And humbly prays, that this his ſecond Anſwer, and 
Salvo, may be received, and regiſtred; and that 
he may be tryed, as in his former Anſwer he 
prayed, 

Evs, ANDREWE, 


The farther and third Anfwer of Euſcbius Andrewe 
Ei; to the Honourable the Hizh Court of Juſtice, 
Preſented the 16th day of Aug. 1650. 


HE faid Reſpondent (with the favour of this 
honourable Court) reſerving and praying to 
be allowed the benefit and liberty of making further 
anſwer, (if it ſhall be adjudged neceſſary) in all 
humbleneſs tor preſent Anſwer, offereth to this ho- 


nourable Court, | 


That, {4r//, It is his right (if he muſt admit this 
Cour: to be duly and legally eftabliſhed and conſti- 


tuted, as to their being a Court) to be tried by his 
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N men of his own condition, and neighbour- 
ood. 

Secondly, It is within the power of the Court by 
the Letter, and Senſe of the Act, or atleaſt as be- 
ing not repugnaht to the Act, to try him by 
ſuch his Peers, 6c. | | | 

Firſt; That it is his right to be ſo, and only ſo 
tryed, appears by Magna Charta, cap; 29, 25 
Ed. I. cap. 1, and 2. 25 Ed. III. cap. 4. 25 Ed. III. 
cap. 2, and 4. 28 Edw. III. cap. 4. 37 Ede. III. 
cap. 18. 42 Edw. III. cap. 3. 9 11812 8 

By all which Statutes made in full Parliament, 
conſiſting of the head, and all the members actual- 
ly, as well as virtually, this the Reſpondent's right 
is maintainable, and demandable, and the contrary 
proceedings thereunto are to be held for none; 
and redreſſed, c. ro be held for void, and er- 
ror, &c. | 0 Pitt 

So that, if the Laws and Courts were not ob- 
ſtructed, (in the caſes of ſome ſort of Freemen of 
England,] the whole proceeding contrary to theſe 
Laws, without a Jury of his Peers, were avoid4- 
ble, and reſervable by Writ of Error, as appears 
alſo by the precedents vouched by the Reſpondent 
in his ſecond Anſwer. 

Serondlj, That it is in the Court's power to try the 
Freeman, and conſequently the Reſpondent, by a 
Jury of his Equals; the Court is humbly defired to 
conſider the wotds of qualification. 


The Court „% - 

Firſt, Required to hear and determine; and ſo; 
if at all Commiſſioners, then Commiſſioners of 
Oyer and Terminer, and fuch Commiſſioners, in 
their natural conſtitution and practical execution; 
do proceed againſt the Freemen according to Law, 
by a Jury of his Equals, and not otherwiſe: 

Secondly, Authorized to proceed to trial, con- 
demnation, and execution, &c, But not reſtrained 
to the manner of Trial, imitative, as to trial by 
the Court's opinion as Triers, non excluſive, as to 
trial per Pares; but is left in the manner, as in the 
judgment itſelf, to the opinian of the major num- 
ber of twelve ; and if they ſhall think fit co try by 
a Jury, it will be no offence againſt, the Act, there 
being no clauſe or prohibition to the contrary. 

And therefore the Reſpondent humbly claimeth 
his ſaid Right, as conſiſting with the ſaid Power. 

And the more to induce the Court to grant him 
ſuch his right, and the benefit thereof, the Reſpon- 
dent humbly repreſenteth the manifeſt wrong, and 
multiplied diſheriſon, done to him, and in him to 
the Freemanry of England, in the following particu- 
lars of their like fu right, (depending upon ſuch 
trial to be allowed) if denied him, by this honour- 
able Court. 


Firſt, The benefit of | 
J Stampf. pl. Cor. fol. 150. 
Challenge to the Tri- | Tit. Challenge, Poyning's 
ers, thirty-five peremp: ! caſe. 32 Hen. VI. Fita. 
torily, and for Treaſon 7 fol. 26. Allowed Hill. 1 
ſans number. | Jacobi to Sir Wal. Ra- 
] leigb and Brooks. 


Secondly, The liberty of ok dts 

Seeing, hearing, and counter-queſtioning the 
witneſſes, for clearing the evidence in matter of 
circumſtance, as well as in matter of fact; which 
appears to be the Reſpondent's right by 


Uu z Stamp, 
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Stampf. pl. Cor. fol.) 1 and 2 Phil. and Mary, 
163, 164. the Stature f, 10 and 11. 
of t Edw. VI. cap. 12. 


The Authority of (the Law's Oracle) Coke 2 
part Iuſt. fol. 12. commenting upon the words in 
25 Edw. III. cap. 2. Provablement Attaint, becauſe 


the puniſhment was heavy, the proof to be punctual, 


and not upon preſumptions, or inferences, or ſtrains 


of wit, but upon good and ſufficient proofs: alſo 
by the Statute of 1 Eliz. cap. 6. 13 Eliz. cap. 1. 


Thirdly, The being 8 
Convinced, or acquitted by a full, ſree, and 
fully-conſented verdict. For 


Firſt, A verdict by a Jury paſſeth from all, or 


not at all. Inthe proceeding by voices, a ſentence 
paſſeth by way of concurrence, with which the Star- 
Chamber, High-Commiſſion, and Courts Martial, 
were branded, and condemned of [nequality. 


Secondly, A verdict paſſeth upon a Jury before 


diſcharged, upon their affairs of Eſtate, or ſupplies 


of Nature, to prevent corruption of money and 
power ; but as this Court proceeds (if it will proceed 
by voices) a Trial may be had this day, and a ſen- 
tence may be given at leiſure; when the will of 
thoſe, by whom the Freeman is proſecuted, be firſt 
known. - 
And upon the whole matter, | 

The Reſpondent humbly claims the benefit, and 
right, of being tried (if before this honourable 
Court) per Pares, men of his own condition, and 
of his neighbourhood, and that he may hear and 
ſee all the witneſſes produced againſt him, viva 
voce & apertovultu ; and may have power, liberty, 
and time to produce witneſſes in his defence. 


And ( ſaving as formerly) humbly prays that this 
his Anſwer, and Salvo, may be received, and regiſtred. 
Es. Ax D REWE. 


The ſeveral Arguments of Col. An- 


drewe at his Trial. 


The Firft Argument. 


My Lords, and you Gentlemen, Members of this 
Honourable Court, 


Have (as becomes me) been attentive to the 


charge which has been read againſt me. It ap- 
pears in that dreſs it is put already, (though I pre- 
ſume it ſhall be clad in other apparel by Mr. At- 
torney) ſo ſpecious, and ſo great, as that my 
friends (if I have any here) begin to fear, the in- 
different to doubt, and the partial to deſire, and 
join in my condemnation 3 myſelf (J hope I am not 
partial to myſelf) believe, that it will be no more 
than the mountain's labour, and when it ſhall come 
to be diſſected, will prove to be inane aliquid ; like 
the Apples of Sodom, that however they take the 
firſt ſenſe the eye, as this the ear, do rather foul 
the fingers that touch them, than ſatisfy the appe- 
tite in its expeCtation upon them. 


My Lord, "es 
I am at an unuſual bar, and engaged in a great 
cauſe of a far extendable concernment, my fee is 


* Coke 1ſt part inſtit. fol. 80, 8. 


3- Cap. 3- Mirror cap. 2. 18. Briton fol. 177. 
++ 14 Edw. II. [if 42 Edw. III. cap. 1. 


+ 25 Edw. I. cap. 1. 


life, and my duty is ſelf preſervation ; which in it- 
ſelf were lets conſiderable, it by a precedent of m 
ſuffering, the conſequence would not prove miſchic- 
vouſly epidemical. | 

I do not wilfully refuſe to plead to the charge, 
bur humbly crave leave to offer my reaſons for the 
ſuſpending of my Plea, And if I be importunate 
(yet within the bounds of civility) I beg your par- 
don, and that I may have a full, free, and an un- 
interrupted hearing. | | 


My Lord, 


When the Jews preſs'd Pilate to ſentence Chrip, 
they obtruded to him that they had a Law, and by 
that Law he ought to die. What they thought rea- 
ſonable to claim, when it ſerved their turn to vent 
their malice, will be I hope warrantable for me to 
lay hold on in a better ſenſe, for the vindication of 
Chriſt, who ſuffers when Juſtice is a ſufferer, We 
have a Law too, and by that Law, I ought not to 
plead, not to be tried, not to be judged. 

The Laws of Exgland were not unknown, but 
miſpractiſed, when the Barons fought King Joby 
into a conſent to the (not new making, but) re- 
ſtorement of the ancient Laws. = 

And Magna Charta itſelf is but a confirma- 
tion or reſtitution of the Common Law, and is be- 
come the ſtandard by which Laws are reducible, 
and is the foundation of all other Acts of Parlia- 
ment. | 

Ic hath been at no time diſmembred ; no part ab- 
rogated by any repeal. 

It hath been confirmed above thirty times, and 
commanded as often to be obſerved and put in exe- 
cution. | 

In the Act call'd Confirmatio + Chartarum, it is 
directed to be allowed as the Common Law in 
judgment, in all points, by all the | Judges and 
Diſpenſers of Law, or which have the Law to 
guide, | 
It hath in former ages gained an honourable 
eſteem in the old books: + Charta libertatum 
communis Libertas Angliæ, Charta de Libertatibus, 
&c. theſe are the Appellations. | 

It was a Noli me langere, and for ſeeking a re- 
verſal or avoidance of it, Hubert de Burgh was ſen- 
tenced by the Barons, and the ſentence confirmed 
by ** King Hen. III. 

The great Hugh Spencer in the reign of Edw. II. 
was baniſh*d, but for raſhly counſelling againſt the 
TT Encounter la forme de la grande Charter, 

And to draw downwards yet one King's reign,and 
to the point to which I would apply ; I find in the 
42d IH of Ed. III. this great Charter was not only 
barely confirmed and commanded to be kept in all 
the points, for thoſe are the words; but to prevent 


any alteration of it, it is enacted, That if any Sta- 


ture be made to the contrary, that ſhall be holden 
for none. 

By this zt Magna Charta it is granted, and 
enacted too; if my Lord Coke ſay true, who faith 
It is a Statute, as well as a Charter, being made 
by aſſent and authority of Parliament; That 

No Freeman ſhall be taken or impriſoned or be 
diſſciſed of his freehold, or liberties, or free cuſ- 
toms, or be out-law'd, or exiled, or any other- 
wiſe deftroyed ; nor will we paſs upon !him nor 

| condemn 


Bracton 414, 491. Fleta lib. 2. cap. 48. lib. 
** 17 Hen. III. Rot. Clz, mem, 1. 2. Pro utriuſ. M. 


At Coke 1t Inſtit fol. $1. 
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condemn him, but by lawſul judgment of his 
Peers, an by the Law of the Land. 

We ſhall ſell to no man, nor defei to any man 
cither Juſtice or Right. N ö 

If this be truth and law, which J have in theſe 
particulars premiſed to you; then, my Lords, give 
me leave to take notice, El 

That by that A& by which you are conſtituted a 
Court of Juſtice, you are authorized to try the 
Freemen of England; not per Pares, upon or for 
offences againit Articles, and the puniſhment to 
reach to lite, as the major part of any twelve of the 
Commiſſioners ſhall judge to appertain to Juſtice. 

Laying theſe together, a poſting rider may read, 
that theſe Laws are diametrically oppoſite, and con- 
ſequently inconſiſtent. 28 

The latter hath its doom inherent by its innate 
contrariety to the former, and 1s a building, a ſuper- 
ſtructure ſo unſuitable to the foundation, that if it 
had not a double-edged ſupport, it need no help to 
be demoliſh'd, but would fall I know not whither, 
to ſay ſua mole, or ſua penſilitate. | 

The Conſtitutors of this Law are Glagiis cincti; 
and therefore as I am not in opportune place to ſpeak 
to them, fo there is ſomething of danger to ſpeak 
too freely to them; but, my Lord, your Lord- 
ſhip, as you are in this place, are (I am ſure ought 
to be) like the Eſcutcheons of Princes, with their 
adopted ſupporters, Knowledge and Conſcience : 
and if you are, I am confident you will doubt of 
your Commiſſion or Warrant to proceed againſt 
me, and compel me to preſerve an inch of life, by 
giving away mine and my Countrymens liberty, in 
condeſcending to a Plea and Trial, in this contra- 


legal way, and by power of this Act. 


The Second Argument. 
My Lord, . 

Shall further beg leave to call to your memory 
1 the Petition of Right; which was made the 
buſineſs of the Parliament, at the time when it was 
preferred, and received the Royal Aſſent; muſt ne- 
ver be forgotten by thoſe who hold in eſteem the 
care of Parliaments, and gracious conceſſions of 
Kings. 

In the Proem or leading part of that Petition, 
the Statute of Magna Charta is inſtanced as to this 
particular, Trial for life by proper Courts, with 
other the Laws and Statutes, (ſome of which I have 
cited, and the reſt ſhall upon another point in their 
place.) And as it is complained, that proceedings 
had been by Commillioners martial, when and 
where, if by the Laws and Statutes of the Land 
they had deſerved Death, by the fame Laws and 
Statutes allo they might, and by no other Laws 
ought to have been judged; ſo it is prayed, and 
accordingly enacted, Ihat no Commiſſions of like 
nature may be henceforth iſſued to any perſon or 
perſons whatſoever to be executed, c. and this to 
prevent, leſt by colour of them, any of the ſubjects 
ſhould be deitroyed or put to death, contrary to the 

Laws and Franchiſe of the Land, 


My Lord, 

1. The Commiſſioners Martial were not evil in 
reſpect of the perſons commiſſioned, being as this 
power is to you, ſo thoſe always given to perſons of 
quality and learning; but the evil of them were 
their proceedings by their own will and opinion, 


* Read's caſe, Dyer fol. 120. 10 Edw. IV. fol. 19. 


being themſelves the Judges and the fury; offices 
incompatible and inconſiſtent with the people's li- 
bertics, by the former Laws become their rights- 
When your Lordſhips ſhall read the Act by which 
you now (it, I am confident you will grant this pow- 
er to be of the ſame nature, though not under the 
ſame name; and conſequently in that Petition com- 
plained of, in ſuppoſition that ſuch might be, and 


enacted againſt in Terminis, that none ſuch ſhould 


be, 

2. For that you are called by the Act, Commiſ- 
ſioners, and yet have no Commiſſion, but the Act 
itſelf ; whereas you ſhould, in regard you are not a 
Court of Record in yourſelves, have Commiſſions 
returnable at a day, into ſome Court of Record, 
where your proceedings might be extant and viſi- 
ble: and as you are. now conſtituted, you have a 
day prefixed to determine in; but that being come, 
you are to vaniſh, and your veſtigia will be as im- 
perceptible to the times and men to come, as the 
trace of a Swallow in the Air; which is inconſiſtent 
with the Honour and Juſtice of any Kingdom, or 
of any Chriſtian Commonwealth. 

For that you have only by this Act, a bare and 
ſingle power to adjudge, and cauſe execution to be 
done, in caſe you ſhall judge it to appertain to 
Juſtice ; but you have no power, if you think it 
appertain to Juſtice, to acquit, and upon acquittal 
to diſcharge the perſon tried, as is the Law expreſly 
in my * Lord Dyer; and in the Year-book of 
Edw. IV. grounded upon the Statute of + Hen. VI. 
14 of his reign, cap. 1. That 

Juſtices of. Niſi prius (who are Commiſſionary 
Juſtices) ſnall have power of all the caſes of Felony, 
and of Treaſon, to give their judgment, as well 
where a man is acquit of Felony, and of Treaſon, 
as where he is thereof attainted, at the day and 
place where the Inquiſition, Inqueſt, and Fury ſhall 
be taken; and then from thenceforth to award exe- 
cution to be made by force of the ſame judgments, 
which in an acquitted man's caſe can only be en- 
lurgement. 

But, my Lord, you have only power, if you can, 
to reach my life, if in your opinion deſerving it: 
but not to reach me out of priſon; ſo that if you 
kill me not here with the ſword of Juſtice, you 
muſt leave me in worſe hands, to be buried alive in 
reſtraint and want. 8 

Which all is againſt the laws of Nature and Na- 
tions, and particularly of this land, that are all ſo 
ballanced and poyſed, as that they have equal re- 
gard to the delivery and freeing the Innocent, as 
to the condemnation of the Nocent. 


And Jſidore in his Etymologies ſays of a Law, 
thus 3 

Erit autem lex honeſta, juſta, poſſubilis, ſecundum 
naturam & conſuetudinem patriæ; Loco, temporique 
conveniens, neceſſaria, & utilis ; manifeſia quoque, ne 
aliquid incautum per obſcuritatem captione contineat ; 


nullo privato commodo, ſed pro communi civium utili> 


tate conſcripta. 

And as Laws ſhould be, ſo ſhould Courts and the 
Diſpenſers of Laws be. 

But, my Lord, if this Court muſt he granted to 
be a Court, yourſelves can make no more of it than 
a Court, ex parte, and ſet up to ſerve a particular 
end, with the privation of the common utility and 
liberty, however uſhered in with a preamble of ano- 
ther ſtile, of preſervation of peace, and prevention 


of 


+ 14 Hen. VI. 1. Oath of a Juror. 
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of war; but Thucydide; will tell you, my Lord, in 
his fourth book, That 
Turpius eſt his qui impia tenent inſidiare Honeſto 
pratextu, quam inſi diaſd' malevelentid uti; nam vio— 
lentta videtur aliquid Furis habere, propter piteutiam 
a fortuna datam, fed fraus tantum ab injuſtitid oritur. 


The Third Argument. 


TY) UT, my Lord, if your Lordſhip be in your 
B judgment and conſcience ſatisfied, that the 
Act itſelf, in and as to its conſtitution, is good 
and valuable, and impowereth you ſufficiently to 
proceed againſt me ſome way 3 — Argumenti ergo 


dato, ſed non juris ergo conceſſo, that it is a Law, or 


an Act, and that all thoſe Ordinances are out of 
doors; yet I pray your Lordſhip's leave, that 1 
may make evident to your Lordſhip, that you arc 
not hereby conſtituted a Court capable, in defect of 
the very letter of the Act, to paſs upon any man, 


and conſequently not upon me, in matter of lite, 


or where life may be the concernment. | 

1. For Reaſon, you are not conſtituted a Court of 
Record, * which is abſolutely neceſſary, having 
life and forfeiture of lands in your charge. 

Firſt, For the State, that they may have an ac- 
count, (not in their Counci|-Chamber, but upon 
Record) what is become of the matter in iſſue, and 
of the perſon put upon his Trial. 

2. For the Freeman of England, that in caſe he 
be acquitted of the crime wherewith he ſhall ſtand 
charged before this Court, he might at all times re- 
tort to the Record, upon any new queſtion for the 
ſame fa&, in any other Court holding Pleas of that 
nature, by which Record to plead his Auterfoys Ac- 
quit, and to make his defence, as alſo to preſerve 
his eſtate, /i non legalement acquiile en le Poulterer”s 


caſe 9. N. Benegift demant acquittal nul req, ſi non de 


Record, as allo my benefit, a writ of Conſpiracy, 
- To come nearer our own times, the like cauſe to 
complain, and the ſame redreſs is given in the Act T 
for aboliſhing of the Star- Chamber, upon the grounds 
and reaſons drawn from thefe Laws; the Innova- 
tions and Invadings, upon which (as being funda- 
mentals) was a great part of the ſubſtance of the 
grand remonſtrance, committed to the whole 
World againſt the late King by the preſs: The. 
| charges againſt the Earl of Strafford and the 
Archbiſhop of Canterbury, | 

The Intereſt of the Subje& in theſe Laws, was 
cryed up to be ſo precious, as that it had influence 
even to theabſolving of all old Oaths, and the im- 
poſing of new, and to bring to adventure eſtate and 
life, and ſoul, rather than to be uſurped, or in the 
leaſt intrenched upon. 5 

Four + ſeveral Declarations of the preſent 
Parliament have entitled the ſubje& to them, and 
to the benefit of the ordinary Courts of Juſtice, as 
their birthright. I have owned the preſervation of 
them to be the cauſe of the War, and the ends of 
their affairs managed by their Swords or Councils ; 
and God's curſe is by them imprecated, in caſe 
they ſhould ever decline the ends. 


My Lord, 
We have the Parliament's word and ** promiſe, 
not to interrupt the courſe of Juſtice in the ordinary 
Courts, | | 


* Wetherel and Darly's caſe, 35 Eliz. 
Strafford. Art. 1, 2. partes 1. 14 part. ſecundo. 
3. 1642, ** Declar. April 17, 1646. Jan. 1648, 


+ 17 Car, Act for aboliſhing the Star-Chamber. 
+ Declar, Dec, 15. 1641. Jan, 17. 1641, July 12. 1642. OR. 


And in the ordinance of Non-addreſſis to the late 
King, they ſay, Toough they lay the King aſide yet 
they will govern by the Laws, and not interrupt 
the courſe of Juſtice in the ordinary Courts thereof, 


My Lord, | 

I am entitled to all theſe Laws, and theſe Pro- 
miſes and Declarations; and if this Court proceed 
againft me, thoſe notwithſtanding, (the ordinary 
Courts of Juſtice being open and unobſtructed )I 
am robb*d, and diveſted of them all, and in me the 
Freemanry of England are all deſpoiled, at the Par- 
liament's will (according to this precedent) deſpoil- 
able, and may with Mr. S:ampford, in his Pleas of 
the Crown, take up this ſaying, it will ſerve for a 
lamentation, Mera ſervitus eſt, ubi jus eſt Vagum 
& incognitum. 

Attorney-General Prideaux. Take heed you 
ſcandal not the Court, 


The Fourth Argument. 


Homas Aquinas (who, though a Papiſt, is not 
the leſs worthy to be vouched, where not 
Religion, but Policy, is the thing in queſtion) 
ſaith, That Lex eſt regula & menſura aftuum agen- 
dorum vel omiltendorum, not Actorum and Om 


ſorum. 


And St. Paul ſays, Rom. 7. 7. Concupiſcentiam 
neſciebam, niſi lex diceret non concupiſces. 

My Lord, your authority is in two ſeveral places 
to proceed againſt as Traitors, ſuch who have bro- 
ken articles before they were made; viz. 

Whoſoever hath, or ſhall plot, contrive, or en- 
deavour, Sc. | | 

Whatſoever Officer, &*:, hath, or ſhall deſert 
their truſt, Sc. ſhall die without mercy. 

And thus, my Lord, the end of Laws and Law- 
making 1s pefverted ; which are not merely to pu- 
niſh offenders, but to prevent offences, which a- 
mongſt Chriſtian Men was never otherwiſe done, 
but by way of premonition ; by Laws firſt inter- 
dictory, and then ſubpenatory. 

The Earl of Straſford did (and very reaſonably) 
take it unkindly, and ſo expreſs'd himſelf upon his 
Trial; that a neglected Law ſhould lie moulding a- 
mongſt old parchments 200 years unuſed and un- 
exerciſed, and at laſt brought out to meaſure his 
paſt actions by; or to uſe his own words, To lie 
like a Coal raked up in the aſhes, to be at pleaſure 
blown into a flame, and to make him and his fa- 
mily the firſt fewel to feed it. Truly if he had ſeen 
theſe articles (as he felt after ſomewhat like them) 
he would have cried out, and but modeſtly enough, 
that it is not the mending of the fault, but the deſtruc- 
tion of the perſon, which is manifeſtly deſigned in 
theſe Articles of Retro/pefion. 

Diluſage of Law, is ſome excuſe for him who 
falls into a tranſgreſſion; but the non-exitence of a 
Law, is a juſtification of the greateſt offence. 

And, my Lord, as you are to look backward to 
actions done betore the Law made, ſo you are to 
take cognizance of offenders againſt two former 
Acts, which make the Crimes therein certain in the 
matters of fact, fault and puniſhment ; and if they 
be laws, they mult be deemed part of the Laws of 
the land, and deſirable and diſpenſable by the or- 
dinary Courts of the land, in cafes criminal : for 

| extra- 


Articles contra 
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extraordinary Courts of that kind, have long ſince 
{even by the Parliament, of which this is the ſurvi- 
ving part) been denied. | 

And although. it is true, chat when ſome parti- 
cular fact is committed by ſome one or more par- 
ticular perſons againſt the Laws criminal, it often 
falls (and properly enough) that eſpecial Commiſ- 
ſions of Oyer and Terminer are for ſome urgent 
and expedient reaſon iſſued to try the matter and 
men; yet thoſe Commiſſions do not reſtrain the 
Commiſſioners to proceed only againſt thoſe per- 
ſons, and upon thoſe particular crimes, which the 
coamon fame hath rendred hac vice, to be triable; 
but run in general terms, and with general enable- 
ment to try all manner of Treaſons, Felonies, Cc. 

And the Reaſon is, 

1. For that it might poſſibly fall out, that a 
grand jury will not find the bill againſt Zohn a Stile z 
and if not, the Comm ſſioners are ſent down with- 
out their errand, if only directed to try F. S. 

2. It may fall out, that where there are Treaſonsor 
Felonies committed by F. S. they may be accompa- 
nied with miſpriſions and miſdeameanours in J. O. 
And if the particular crime of Treaſon, and the par- 
ticular perſon of F. S. be only authorized to be enqui- 
red of, then the Commiſſioners can do but half their 
work : and therefore this commiſſionary power of 
yours, my Lord, (the ordinary Courts being not ob- 
ſtructed, and you limited to particulars) is ſo far againſt 
the Common Law and Uſage, that it is againſt com- 
mon and vulgar reaſon; and (pardon that I mult 
ſay it) ſavours more of a Snare, than of a Law; 
and more of a warrant of arbitrary execution, than 
of an enablement, to and for a judicial and legal 
| Proceeding or Trial. 


The Fifth Argument. 


My Lord, 
N all Courts of Juſtice, as there is ſuppoſed to 
be an equality intended to ſuch as ſhall fall un- 
der their cognizance and enquiry, which 1s a prin- 
ciple of morality innate, as well as a practical po- 
licy ; ſo there have always in this Nation, at leaſt 
beyond memory, or indeed record to the contrary, 
been certain Oaths obligatory, and of indifference 
adminiſtred to perſons either enquiring of, or pal- 
ſing judgment againſt, or upon the ſubjects in all 
caſes whatſoever, And the ſame thing, is but neceſ- 
fary in your Lordſhips and this Court to be done, 
(if at all you will proceed in ſo weighty a matter as 
life) againſt which I make this exception. 

1. If you are at all ſworn, you are not ſworn in 
Conſteclu; and if you will be my Jury and my 
Judges alſo, I ought to have ſatisfaction that you 
are ſo ſworn, Had you been only my Judges, and 
conſtituted after the ordinary manner, and to ordi- 
| nary ends, I would have taken your being ſworn 
for granted, | 

2, If you are ſworn, and to no other words of 
Oath than what are compriſed in the Act, (which 
my ſelf and all men elſe will eaſily believe you are 
not) then you are not ſworn to any manner of 
equality. 

The words are, 

You * ſhall ſwear, that you ſhall well and truly, 

according to the beſt of your ſkill and knowledge, 


— the ſeveral powers given unto you by this 
Act. 


* The Oath of the Commiſſioners. 
** Oath of a Juror, 


Peace, fol. 13, 


for High- Treaſon. 


+ 18 Edw. III. 


1 beſcech your Lordſhip, + that I may compare 

theſe words, with the Oaths of Judges in England, 

when it was a Kingdom, 210 H 1 
Tobe words pertinent are only theſe, 

You || ſhall ſwear, that well and lawfully you 
ſhall ſerve our Lord the King, and his People in 
the office of Juſtice, &c. . AIINIC 
And that you deny to no man common right, by 
the King's letters, or none other man's, nor for nomie 
other cauſe, Sc. 01 wit no movie 2) et 

I + A. B. do ſwear that I will do equal right; 
&c. according to my beſt wit, cunning and power; 
after the Laws and Cuſtoms of the Land, and che 
Statutes thereof made, Sc. on 1 


My Lord, theſe will concern you as my Judges; 
to conſider how little the ſtiles agree. and how far 
your Oath is in reſpect of theſe unobligatory, and 
conſequently unſatisfactory to the perſons which are 
or ſhall be concerned, IET 1 

1. As to the firſt, yours contains no ſuch words 
of equality, | 5 ugs 

2 As to the ſecond Oath, yours hath ſuch words 
as ſkill and knowledge, holding ſome reſemblance 
with thoſe of wit, cunning. and power. But, my 
Lord, if your words were as well uſher'd, and as 
well paged as thoſe, it were ſome ſatisfaction, viz. 

To do equal right, according, &c. 

After the Laws and Cuſtoms of the Land, and 
the Statutes thereof made.. ‚ 

My Lord, as you are my Triers alſo, as well as 
my Judges, I beſeech you to obſerve the Oath of a 
Juror, and the difference in ſenſe, (in letter, 1 
know, for the dignity ſake it ought to differ.) 

You ** ſhall well and truly try, and true delive- 
rance make between our ſovereign Lord the Ning, and 
the priſoner at the bar, &c. I preſume it is ſtill 
the ſame (mutatis mutandis.) VA I 

Truly, my Lord, when I look upon your en- 
ablement to try the matters and | perſons, which, 
and whom you are to try; you have power. to de- 
ſtroy, and not to ſave; though to ſpare, yet not to 
acquit, or diſcharge; and your obligation by Oath 
to execute that power, according to your beſt {kill 
and knowledge. I muſt needs ſay, and it is appa- 
rent, that when you have deſtroyed me, you have 
diſcharged all the duty that man can exact from you 
(though God will have a better reckoning) and in- 
ſtead of being tried by ſworn Jurors, and adjudged 
by ſworn Juſtices, myſelf and all who are or may 
fall into my condition, are to be tried by our ſworn 
adverſants, I might have ſaid ſworn enemies: and 
we cannot in teaſon expect more Juſtice, than 
when the Son lays the wager, the Mother keeps 
ſtakes, and the Father is Judge in a point of con- 
troverſy. 

More and better you may do, more or better we 
cannot by any light of reaſon expect. | 


The Sixth Argument. 


UT, my Lord, if all this be but a wind againſt 
B a Rock, and move you tono declining of the 
exerciſe of your power, though againſt my right; 
yetcertainly, my Lord, where your power and my 
right may be conſiſtent, you will not ſtretch your 
power to the taking away of my right, but rather 
by giving me my right, magnify your power. * 

s 


| Oath of Juſtices. 7 Dalton's Juſtice of 
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Ht This I may reaſonably expect. | 
It is my right (granting you to be my Judges) to 
be tried by my Peers, the good men of my neigh- 
bourhood, and it is in your power (it your power 
be not inward) to try me fo, 

That this is my right, I muſt reviſit * Magna 
Charta, Niſi per legale Fudicium parium ſuorum. 

The Law of Edt. I. having confirmed the great 


Charter, + ſaith, And we will, that if any judgment 


« hereafter be given contrary to the points of the 


Charter aforeſaid, by the Juſtices, or by any other 


our Miniſters that hold Plea before them againſt the 


points of the Charter, it ſhall be undone and holden 


for nought.” 

And upon this very Law or Clauſe, a writ of 
error was brought by the || Earl of Lancaſter, for 
the miſattainder of his brother, whoſe heir he was, 
and in that the points were two, and upon them 
both, judgment given for a reverſal. 2 

1. Pod non fuit araniatus & ad reſponſionem poſt 
tus tempore pacis, eo quod cancellaria, & alice curiæ 
Regis fuerant apertæ, in quo lex fiebat unicutque prout 
fieri conſuevit. 
5 Attinctus. | 

2. Quod condemnatus ſive adjudicatus fuit abſque 
araniamento ſeu reſvonſione, ſeu legali judicio parium, 
contra legem, & contra tenorem Magnæ Charts. 


The like reverſals, and upon the like reaſons, 


have been had, | 

In the 4 Count de ArundePs caſe, 

In Sir John of Lee's cafe. 

It is provided, that no man from thenceforth 
ſhould be attached by any accuſation, nor fore- 


| Judged of life, nor of limb, nor his lands, Sc. a- 


gainſt the form of the great Charter, and the Law 
of the land . | | 


My Lord, 
Our fathers ſaw a Parliament (and reaped the 
bleſſing of it) which was called Benedictum Parlia- 
mentum, (which hath circumſcribed the looſe inter- 


| pn of Treaſons to a ſtandard, and not left it to 


be Individuum vagum ) and there it is ſaid, that per- 
ſons guilty of High- Treaſon (and my charge is not 
for leſs) muſt be provably attaint of open deed, by 
people of their own condition. | 
And again it is accorded, aſſented and eſtabliſhed, 
that from henceforth none ſhall be taken by peti- 
tion, or ſuggeſtion made to the King, or his Coun- 
eil, unleſs it be by indictment, or preſentment of 
his good and lawful people of his neighbourhood 
where ſuch deeds be done, in due manner, or by 
proceſs made by writ original at the Common Law: 
Nor ++ that none- be ouſted of his franchiſes, or 
of his freehold, unleſs he be duly brought to 
anſwer, and fore-judged of the ſame by the 
courſe of Law; and if any thing be done a- 
gainſt the ſame, it ſhall be redreſſed, and holden 
for none. | 


It is aſſented and eſtabliſhed (for the good gover- 


' nance of the Commons) that no man be put to an- 


ſwer without preſentment before Juſtices, or matter 
of Record, or by due Proceſs and Writ original, ac- 
cording to the old Law of the land; and if any thing 
from henceforth be done contrary, it ſhall be void 


in Law, and holden for error. 


* Magna Charta 9 Hen. III. 29. 


+ 25 Edw. I. cap. 1, and 2. 


My Lord, | 

That it is my right to be tried b bury 8 
twelve men de vicineto, is evident; Bs Big, 1 
dent, that if you otherwiſe proceed with me if 
Law were not out of faſhion) you would bur weave 
Penelope*s web, and one day's judgment would be 
unravePd by the next day's writ of error, , 

But after-games for lite are dangerous ; and for 
eſtate, I have no great cauſe to be ſolicitous: but m : 
right is my duty to preſerve, as in relation to my. 
ſelf, and my honour to keep it, if it may be fromm 
being in my precedent taken alſo from my Tu 
trymen the freemen (if any ſuch be now) of Zys- 
land, who have equal reaſon, though they may be 
wanting (ſome of them) of the ſame reaſons 545 
3 defend it. 

That your Lordſhip ma proceed b 
aught is ſaid, or contained 4 2 15 Act 2 2 LON 
trary 3 

1, I pray conſider the before recited Laws are all 
unrepealed ; and therefore if this Law intend to ob- 
poſe thoſe Laws, it ſhould have repealed them _ 
at Jeaſt have afforded a flight Non-obPtante, or have 
given the ſubje& the comfort of a bac vice tant 
that we might not have thought ourſelves robb'd of 
all, but only plundered of a part of our right for 
neceſſity and experience ſake, or at leaſt have given 
us the favour of the Earl of drs Act, that it 
ſhould never be drawn into example : but I am 
ſure in this Act, that proceeding againſt him is 
ſuper-exampled, 

2, I deſire you woul conſider your qualification; 
you are made Commiſſioners, and that of Oyer nd 
Terminer, and thoſe are not proceeders in their 
own proper natural and habitual conſtitution and 
practices, upon and according to their own judg- 
ments in matters of fact: you are in theſe words, 
VIZ, 

Required to hear and determine, c. 
Commiſſioners of Oyer and Terminer. IE 
3. You are authorized to proceed to Trial, Con- 
demnation and Execution, c. but you are ns re- 
ſtrained to the manner of ſuch proceedings to Trial 
excluſively, as to Frial per pares, but left to do the 
manner of the Trial, as well as the judgment or execu- 
tion, as you, or the major part of you, or twelve of 
you ſhall judge to appertain to Juſtice : And if ſuch 
major part ſhall think fit to proceed by Preſentment 
and Jury, doubtleſs ſuch your proceeding is no 


Premunire againſt the power given you by the Act; | 


bur it 1s juſtifiable to fall within the letter of th 
Act, and that without a ſtrained cee , MI 
4. And if when you may lawfully (I mean by 


your own Law, if, Argumenti ergo, it be granted a” 


Law) try me by a Jury, and will not; then, my 
Lord, pardon me, that I mult aver, that you take 
from me, and in me from the commonalty of Eng- 
land, three great privileges, franchiſe and rights; 
to which I and they are, by the known, ancient, 
and unabrogated, unrepealed and conſtantly practi- 
ſed Laws, entitled ; which will be neither equitable 
nor honourable for you to do. 
1. You take away the benefit of challenge, which 
I might make to a Jury or Jurors. 
And that is contrary to my right which is given 
me by the ||| Common Law, in favorem vitæ, to 
challenge 


| Paſch. 39 Edw. III. John of Gaunt's 


2 + 4 Edw. III. Num. 13. Rot. Parl. 42 Edw. III. Num, 23. Rot. Parl. 5 Edw. III. 9. 9" oo 


Edw III. 2. cap. 4. ejuſd. 
I Stamp. pl. Cor. T. haleng. fol. 150. 


i] 


++ The like in effect in 28 Edw, III. 3. 37 Edw. III. 18. 42 Edw. III. z. 
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1650. 
to challenge in caſe of High- Treaſon (for Igo to no 
leſs) thirty-five peremptorily, and for reaſon of 
challenge ſans number. : 

This was judged in 32 Hen. VI. abridged by 
Etz. herbert, fol. 26. per challeng. where eight Ju- 
rors were ſworn, and the reſt challenged, a new re- 
turn made; and thoſe eight returned, and though 
formerly allowed and ſworn, yet challenged, and 
adjudged good. 5 5 

The like allowed in Hill. 1 Fac. in the caſes of 
Sir Malter Raleigh and Brook. h 

If this benefit were allowed me, my Lord, to 
except or challenge the whole Court, who are in 
number and quality my Triers, as a Jury are, I 
ſhould not need to be peremptory in my challenge, 
being furniſhed with abundant reaſon. 

(Here he was interrupted by Keeble, who ſaid, 
thoſe Statutes and Caſes were out of date now.) 


; My Lord, | | | 
A Jury of Middleſex will be no more nor leſs, if 
what I am accuſed of, to have endeavoured, ſhould 
take effect; and therefore are not leſs concerned: 
I cannot ſay the ſame of the Court, (or if I ſhould, 
I ſhould not be believed) and he that but whiſpers 
againſt | Diana at Epheſus, makes all the Craftſ- 
men his enemies. | | 

2. The ſecond benefit and right, which by deny- 
ing me a Trial per pares, you take from me, is 
the benefit of ſeeing, hearing, and counter-queſti- 
vning the witneſſes produced againſt me ; which in 
ſuch way of Trials, ought. to be viva voce. | 

That ſuch is the Law, + Mr. Stamford averreth 
in his Pleas of the Crown. And. 

In Treaſon, two /ufficient witneſſes by the Statute 


** of Edw. VI. are requiſite z ſufficient in relation to 


their quality, and to the fulneſs of their teſtimony. 
Sir ++ Edward Coke (an Author as authentick 
as any) puts this for Law in his expoſitions of the 
words in the Statutes for Treaſon, Provablement at- 
taint ; becauſe the puniſhment was great, the proof 
ſhould be punctual, not upon preſumptions or infe- 
rences, or {trains of wit, but upon good and ſufficient 
proofs. And this.he makes good by the Authority 
of I Stamford, and the ſeveral Statutes of Philip 
and Mary, and of Qucen Elizabeth, and of Ed. VI. 
Now, my Lord, an evidence either taken in wri- 
ting, as the perſon will voluntarily give it, or cau- 
tiouſly taken as the examiner will aſk it, (who is not 
ſworn to take it indifferently, no more than the fra- 


mers ofthequeſtions are to propound them fairly) may 


be a ſeeming fair, appoſite, and a full teſtimony; or 
concerning the perſon givingteſtimony, or concerning 
the modus, the ubi, the quando, Fc. the whole laid toge- 
ther may prove either nothing, or a malicious thing. 

The caſe of Sir Thomas More, Lord-Chancellor, 
accuſed for bribery, is common; and I hope if 
mine have fair play, it will prove no worſe. , 

3. Thethird and laſt right and privilege you take 
from me, is the main of all the reſt, and to the 
making of which, (as it ſhould be made up) all 
the reſt are but conducing, and leading; that is, 
of a fair verdict. 


; ® Poyning's caſe. | Acts cap. 19. 
** Edw. IV. cap. 11. Clauſ. ult. 3 


for Hi gh-Treaſon. 339 


A Led; Pa 08 | 
Buy a Jury a verdict paſſeth from all, or not at 
all; and one knowing and conſcientious man, may 
preſerve that innocent man, whom eleven either ig- 
norant or careleſs men would deſtroy. . 


This Court's ſentence is to be ſtared by number of 
voices, and ſome of them poſſibly not judging their 


own judgments, but concurring where their opinion of 


another's judgment ſhall lead them ; which,as it was 
the great evil of the late Court of Star-Chamber, ſo 
whereſoever it is uſed, (in Trials of Life eſpecially ) 
it is and can be no other than an evil. 


My Lord, 3 | 

By and from a Jury a verdict paſſeth before their 
diſcharge upon their neceſſary affairs, nay affairs of 
nature; and therefore they will give it both the righ- 
ter, becauſe their evidence is freſh in memory, with- 
out the intervention of other matters, as alſo for thar 
they are without opportunity to be. perverted b 
wn Ah or friendſhip. If this Court bi the Red 
dence to-day, they may at any time {before the 29th 
of September next) give their ſentence ; for vere- dic 
tum I never expect but from a Jury: and in the 
mean time, how much their own affairs may pur 
the remembrance of me out of their heads, and 
how much the State's power may put my ſafety out 
of their hearts, I have juſt cauſe to ſuſpect. For 
fear, I will not, being reſolved never to be in love 
with that life, which the Common Law of England 
cannot protect; and had rather die the Law's Mar- 
tyr, than live the State's Slave, 


= The Cloſe, 
: My Lord, „ 1 4 : 
I have ſaid ; and now it only remains that I tel] 
your Lordſhip, that I deſire you to take into conſi- 
deration what I have ſaid ; and that you would not 
ſuddenly, but deliberately give your judgment, 
whether I ought to plead before you as Judges, and 
to the charge in the Articles, and not in a Preſentment 
or Indictment? whether to be tried without a Jury, 
and condemn'd upon Evideuce unſeen? which this 
is, (and I deſire it may be recorded.) As I do not 
now wilfully refuſe to plead or anſwer, bur offer my 
reaſons for the ſuſpenſion of my Plea, until your 
Judgment in the points be known and pronounced ; 
ſo, if I be in them over-ruled, I ſhall then give ſuch 
anſwer to the charge, as ſhall become a man in my 
condition. | 7 
Hat voluntas Dei, modo in ruind med. 
Eus. ANDREWE. 


3. 7: 2; 1650, 


Here the Attorn. Gen. Prideaux put a ſtop to, 


Mr. Andrewe, telling him that the Court was not 
at leiſure to take notice of thoſe Law - Caſes, bur of 
his confeſſion ; hat he had an affection to af, though 
nothing acted, was ſujficient Treaſon, and for that af- 
feRion be deſerved death. And thereupon the Court 


pronounced ſentence againſt him, That he ſhould 


be hang'd, 46 drawn and quarter'd : but on his Peti- 
tion to the Parliament, an Act paſs'd authorizing 


Commit- 


I Stam. P. C. fol. 163, 164. Stat. Philip and Mary. 1, and 2. cap. 10 
Coke 3. Loſt. fol. 12. 3 
1, and 2 Philip and Mary, 10, 11. 1 Edw. VI. and 16 Eliz. 1. 


J Stam. P. C. 164, 89. 1 Ed. 6 cap. 12, 


++ eBrnard and Pits, Witneſſes againſt Col. Andrews and Sir ohn Gall, were apparently ſuborn'd by Bradſhaw and Sir Henry 
Mildmay againſt them, and good proof offer'd to the Court that they were both flagitious men, of ſcandalous Life and Con- 
verſation: both Bernard and Pits were ſet to work to betray Andrews and Gell, for which Barnard had 300 l. and a Troop of 
Horſe conferr'd on him. See the Hiſtory of Independency in 46. Page 29, 34. | 
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Commiſſioners of the High- Court of Juſtice to iſſue 


their warrant for the beheading him according to 
his Petition. 


Col. Andree. If 1 be over-ruPd by the Court, 
that J muſt either anſwer or be ſentenced for my 


willfulneſs; then I move that I may have a- 


Copy of my charge, and a day aſſigned me to 
deliver my Anſwer under my hand. 


Non theſe Reaſons. 

1. If the Court proceed upon Articles, they can- 
not in reaſon conceive that I can plead the general 
iſſue to particulars ; for in ſo doing, in caſe I be 
convinced of any one Article, I ſhall receive the 
doom of all. 8 

2. For that de facto ſome of the Articles may be 
true, yet de modo they may not be available againſt 
me; and upon the general iſſue, I ſhall not be recei- 


ved to qualify fact with circumſtance, and fo in- 


ſtead of being allowed the freedom of my defence, 
which is allowed to every Thief in Nezgate, I ſhall 
be tried and ſnared by ſuch confeſſion, or proof, as 
will ſerve the turn of my proſecutors, and not pre- 
ſerve myſelf, by making myſelt and actions under- 
ſtood. 

The Articles are of ſcveral kinds and crimes; and 
as one ſingle Plea will not be applicable to them all, 
ſo it is but requiſite that I have a Copy of them, to 
give thereby to each one its proper Anſwer; which 
though in Indictments is not allowed, yet in this 
way of proceeding was never denied in the moſt ar- 
bitrary Courts. 

The Council-Table gave a charge, and received 
anſwer in writing, in caſes of contempt againſt 
themſelves or their commands. 

The Star-Chamber afforded the Defendant a 
Copy of the Bill, and liberty to examine and croſs- 
examine witneſſes, in calc the fact charged were de- 
nied by the Anſwer. 

The High-Commiſſion the like, by their Arti- 
cles and Proceedings upon them. | 

My Anſwer, if not in writing, may either not 
be underſtood, or miſapprehended, or miſs ſet down 
by the Clerk, to my prejudice, h | 

If this be deni-d me, then I muſt conclude they 
intend to wipe off my head, with the ſmooth gla- 
zed ſword of pretended Juiticez and muſt apply 
myſelf to my memory, in reference fo the charge, 
and ſhall hear it read, which. by my own know- 
ledge of what has paſſed between the State and 
me, I may conjecture:; and therefore prepare theſe 
following heads to help my memory, which in a caſe 
of ſo much concernment, is not totally to be relied 
upon. | 
ie, As to what may be alledged againſt me in 
general terms, as a diſaffected perſon, an oppug- 
ner of the State, or otherwiſe, Ge. 

There are two things which draw ſubjection, and 
oblige perſons to a Commonwealth. 

(1.) Protection in the State. 

(2.) Perſonal engagement, or fealty in the ſubject. 

(1.) Protection I have received none, but ſtand 
in the condition of a proſcribed perſon. 

1. Eſtate (if any) ſequeſtrable,” and not permitted 
by the Laws of the Nation to vindicate it. 


2. Calling taken away, which the Turk would not 
have done, had he been conqucror. | 
3. Dwelling not permitted where I can ſubſiſt, 
but where T may be obnoxious to want, and to the 
State's infliction of puniſhment, when they ſhall take 
occaſion to repeat upon me any thing they ſhall call 
a crime, in reference to my paſt actions for the late 
King, and my now Sovereign. 
4. Right J can have none, unleſs I will damn m 
ſoul to preſerve my eſtate, or repair my wrong by 
a contra-legal and contra-evangelical engagement. 
This was ſufficient reaſon, owned and juſtificd by 


the Parliament, for their ſubſtraction of obedience; 
8 Bora evs 6 ITezTrua prvess Ada, by their * 


tions, and Ordinances. 

(2. ) Fealty or perſonal engagement I have given 
none, vig. | 

1. I have not taken the proteſtation of May 
1642. | i 

2. I have not taken the ſolemn Oath and Cove- 
nant ; yet if I had, I might have juſtified my ac- 
tions by them, 

3. I have not taken the negative Oath, becauſe 
my Oath of Allegiance (from which no man can 
abſolve me) is a negative to that, c. 

4. I have not taken the preſent engagement, 
much more againſt my Oath of All-giance than the 
negative Oath. 

If J had had fo little conſcience as to have taken 
them, I would have had ſo much as to have kept 
them; and the State cannot in reaſon expect froni 
me, or any other, that we ſhould take a ſecond, 
when we fee no conſcience made of keeping the 
firſt; nor to take a third, the firſt and ſecond be- 
ing broken, without other diſpenſation than power, 
which like Alexander's ſword cuts the Gordian knot 
which 1t cannot untie. | | 
Neither hath any man aſſurance, if he ſhould 
take the laſt engagement, that he ſhould have liber- 
ty to keep it longer than the fancy of the State held 
to the now new faſhion of Government. 

And therefore I ſtand clear as a down-right ſub- 
j=& of England, to ſtand or fall by the Common 
Laws of England; and if they will deny me that, 
they deny my Birth-right, which is equally rightcous, 
and no more juſt, than to deny me my eſtate, my 
calling, my abode, my means of right, 

Secondly, As to my action at Linton, I juſtify 
myielt, | 

1. By the late King's Commiſſion, which my 
accuſer knows I had, and under which he was by the 
ſame King conſtituted my Major, 

2, T What was done, was ſo done, when he 
who gave me the Commiſſion was in being, and op- 
preſſed by injurious impriſonment ; and what I did, 
was jn order to his inlargement from his thraldom, 
and reſtorement to his lawful power: which was 
that to which my duty as a ſubject by my Oath 
of Allegiance did bind me in general terms, and 


the duty of my qualification laid me under a 
particular obligation. | 
It was done before the now reputed Parliament 


were, or pretended to be the ſupreme authority of 
the Nation, or had aſſumed the power of Govern- 
ment, or were fram'd into a State; and conſequent- 
ly Iam notanſwerable to them for any oppoſition 

to 


* Dechar. 17 April 1646. Ordinanceof Non · Addreſſes, in Jan. 1648. | I 
+ 11 Hen, I. cap. 1. That the Subjects of this Realm are obliged, by,reaſon of their allegiance, to ſerve the Prince for the time be- 
ing, in his Wars for the defence of him and the land againſt every rebellioa or toreign power, within the land or without; and 


ought nor to ſuffer in life, member, eſtate or office for ſo doing. 
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to them, further than the Common Law binds to 
Parliaments without their head, and hand, or de- 
ſective in their members; and as to ſuch offence (if 
it be one) this Court is not qualificd to take any 
cognizunce. 

Thirdly, As to the deſign concerning the ſurprize 
of the Iſle of EH, it was but a bare diſcourſe or 
communication, and no formal. deſign laid, agreed 
unto, nor perſon engaged in it, ſo much as by 
Yromile, | 

And in caſes of conſpiracy againſt the Lives of 
Kings, there were ſome Statutes made, that very 
words and communication ſhould be reputed Trea- 
ſon ; but all repealed, or expired, 

And not thought fit by wiſdom of Law-makers 
(having indiſputable power to make Laws) to be 
revived fince the days of Queen Mary, notwith- 
ſtanding thoſe very many Treaſons hatched and 
deſigned againſt Queen Elizabeth, and King James, 
Se. 
If in the higheſt point of Treaſon, communica- 
tion be not Treaſon againſt lawful Princes, cer- 
tainly, an affection where the offence (ſuch as it is) 
is Of a far inferior nature of itſelf, ſo it had a far in- 
ferior object, or ſubject, concerning whom ſuch diſ- 
courſe was holden. 

Fourthly, As to my ſuppoſed correſponding with 
the King, the Lord Hopton, and the Earl of Cleve- 
land, (if true) it was fo Jong ſince, as that it falls 
not within compals of this Court's Commiſſion to 
try, being conſin'd 10 infant matters of a year old, and 
my charge not exhibited to the Court of Juſtice, 
before Monday the 15th of July. My Jaft letter 
received from Lord Horton, bears date at the 
Hague, 18th or 28th of June, and was received in 
two days into Suſſex. | | 

Hifthly, As to the drawing, ſigning, or ſealing of 
the engagement, it conſiſts of ſeveral branches. 

That de facto I did it, and muſt not deny it, be- 
cauſe I have confeſſed it, which was more than 
needed, to them who knew it without enquiry 3 for 
I dare aver, that they had their inſtrument, by them 
imployed, and cheriſh'd in betraying me to it: 
And have ſome years paſt, had a man in my bo- 
lom to watch me and rny motions, which I did af- 
firm to the Lord-Preſident, and he not denied, it but 
laid, it was no more than did become any State to 
do, Who had ſo much caule to hold an active man 
in ſuſpect, as they had me, having never come in, 
and laid down the Cudgels, but held to my princi- 
_ and was ready upon every occaſion to take 

re. | 

And this I will prove, if I have legal (or becauſe 
that word is worn out of uſe) fair dealing from the 
Court. And, 

Our of that I may juſtly infer, what will be viſible 
enough, that it is the State's Act, and but my Con- 
ſent, and they in no danger of me, but that I ſhou!d 
preſerve myſelf from their new Laws; into the 
laple of which I was not otherwiſe, or by any other 
action fallen, 

As to the parts of it, 

1. It conſiſts of an Oath of ſecrecy. | 

2, An owning of King Charles II. to be ſuch, 

3. A rcloluton to endeavour to make him ſuch. 

4. A crimination of the State, under the names 


of rebels, and oppoſers, who would not have him 
to be ſuch. 


* Coke 3. loft, fol. 14, and 38. 
Vor. VII. 


for High- Treaſon. 


| To theſe, as they are rank'd. | 

The Oath of ſecrecy hath relation only as to 
the not diſcovering the co-engagers in that reſolu- 
tion, and the relolution itſelf being not Treaſon, 
the Oath of keeping ſecret that reſolution is not 
greater than the thing reſolved. | 

1. The thing reſolved was to endeavour, but 
was not an actual endeavouring, 

2. If it were an actual endeavouring, yet it can 
only be ſuppoſed, that it muſt be endeavoured by a 
war to be levied z and the endeavour to levy a war 
never actually levied, is not Treaſon againſt the 
King, againſt whom only, and his relations, by 
our old Laws, which are Laws, a Treaſon can be 


committed; and Petty-Treaſon I am not accuſed 


for. 

That a bare intention, reſolution, or engage- 
ment to levy a war is not Treaſon, I refer myſelf 
to my * Lord Coke; who tells us, (and he is a man 
of credit) in his Book (printed and allowed for 
Law by the Houſes when they were two) that a 
conſpiracy (and this engagement amounts not to ſo 
much, but rather to an intention only to conſpire) 
to raiſe a war, (as hath been ſaid, and ſo reſolv'd) 
is no Treaſon by the + Act of Edw. III. until the 


War levied, as within, or to be reached by thoſe 


words in that Law, (Overt A&:) and if it were not 
Treaſon in thofe words in the original, it falls not 
within the words of the tranſlation of this new-born 
Law, viz. by any open deed, 

As to the firſt and third branches of the en- 
gagement, which are interwoven, I conclude 
that neither of them, that is to ſay, neither the 
Oath, nor the Reſolution, are T reaſons either with- 
in the old, or the new Laws, either in reſpect ot 
the perſons againſt whom, or the progreſs made in 
the thing iticlf, 

2, As to the owning of Charles II. it falls not 
within your Law; for that it is not a Publiſhing, 
Proclaiming, or publickly Declaring his Title. 
The words of the Act are, | proclaim, declare, pub- 
liſh, or any way promote] which promoting is matter 
of action more than a private owning. 

And this by the Oath itſelf was not to be pub- 
liſh'd, nor could, without publiſhing the engage- 
ment itſelf, which was contrary to the Oath. 

And though it may be objected, that the raiſing 
the war could not be done, but by publiſhing his 
Title, and the Engagement at laſt; yet that, if it 
be granted, was no forwarder than an intendment : 
no more was this publiſhing, and being not done, 
falls not within your Act. 

The crimination of the State is but gueſſed at by 

implication (for they are not named) to be meant, 
and I believe your Law reaches only to things lite- 
ral, and not conſtructive only; and for the word 
Rebels, I hope they will not take that to themſelves, 
and the word Oppoſers is a very innocent expreſſion, 
and at the worſt 1s all but a ſcandal. | 
_ Laſtly, Be this engagement what it will, yet the 
terihs upon which I ſigned and ſealed it were ſuch, 
as that it was my act not abſolute, but upon con- 
dition, and to be undone and avoided, in caſe of 
the non-co-engaging of others, by the State*s decoy 
aſſured to be ready to do it; and at whoſe inſtance, 
and for whoſe ſatisfaction, it was pretended to be de- 
ſired at my hands, | 


If 


+ 25 Edw. III. cap. 2. 
XX 2 


— * 


: 
[i 
1 
ia 
. 
! - 
- i 
$f 
= 
: 
3 
= 
4 


I 


2 
— Ic" 


r 


* — 1 8 <. * 
— „ rr 


a 
— 


340 24. The Trial of Col. Euſebius Andrewe, 3 Car. II. 


Commiſſioners of the High- Court of Juſtice to iſſue 
their warrant for the beheading him according to 
his Petition. 


Col. Andrews, If I be over-rul'd by the Court, 
that J muſt either anſwer or be ſentenced for my 
willfulneſs; then I move that I may have a 
Copy of my charge, and a day aſſigned me to 
deliver my Anſwer under my hand. 


Non theſe Reaſons. 

1. If the Court proceed upon Articles, they can- 
not in reaſon conceive that I can plead the general 
iſſue to particulars z for in ſo doing, in caſe I be 
convinced of any one Article, I ſhall receive the 


doom of all. 


2. For that de facto ſome of the Articles may be 
true, yet de modo they may not be available againſt 
me; and upon the general iſſue, I ſhall not be recei- 


ved to qualify fact with circumſtance, and fo in- 


ſtead of being allowed the freedom of my defence, 
which is allowed to every Thief in Newgate, I ſhall 
be tried and ſnared by ſuch confeſſion, or proof, as 
will ſerve the turn of my proſecutors, and not pre- 
ſerve myſelf, by making myſelf and actions under- 
{tood. 

The Articles are of ſeveral kinds and crimes ; and 
as one ſingle Plea will not be applicable to them all, 
ſo it is but requiſite that I have a Copy of them, to 
give thereby to each one its proper Anſwer; which 
though in Indictments is not allowed, yet in this 
way of proceeding was never denied in the moſt ar- 
bitrary Courts. | 

The Council-Table gave a charge, and received 
anſwer in writing, in caſes of contempt againſt 
themſelves or their commands, 


The Star-Chamber afforded the Defendant a 


Copy of the Bill, and liberty to examine and croſs- 


examine witneſſes, in caſe the fact charged were de- 
nied by the Anſwer. 

The High- Commiſſion the like, by their Arti- 
cles and Proceedings upon them. | 

My Anſwer, if not in writing, may either not 
be underſtood, or miſapprehended, or miſs ſet down 
by the Clerk, to my prejudice, | | 

If this be deni-d me, then I muſt conclude they 
intend to wipe off my head, with the ſmooth gla- 
zed ſword of pretended Juſtice; and muſt apply 
myſelf to my memory, in reference fo the charge, 
and ſhall hear it read, which, by my own know- 
ledge of what has paſſed between the State and 
me, I may conjecture; and therefore prepare theſe 
following heads to help my memory,which in a caſe 
of ſo much concernment, is not totally to be relied 


upon. | | | 
" Firſt, As to what may be alledged againſt me in 


general terms, as a diſaffected perſon, an oppug- 


ner of the State, or otherwiſe, &:. 


There are two things which draw ſubjection, and 
oblige perſons ro a Commonwealth. 

(I.) Protection in the State. 

(2. ) Perſonal 1 Yann or ſealty in the ſubject. 

(1.) Protection I have received none, but ſtand 
in the condition of a proſcribed perſon. 

1. Eſtate (if any) ſequeſttable, and not permitted 
by the Laws of the Nation to vindicate it. 


2. Calling taken away, which the 27 would not 
have done, had he been conqueror, | | 
3. Dwelling not permitted where ] can ſubſiſt, 
but where J may be obnoxious to want, and to the 
State's infliction of puniſhment, when they ſhall take 
occaſion to repeat upon me any thing they ſhall call 
a crime, in reference to my paſt actions for the late 
King, and my now Sovereign. 
4. Right I can have none, unleſs I will damn my 
ſoul to preſerve my eſtate, or repair my wrong by 


a contra- legal and contra-evangelical engagement. 


This was ſufficient reaſon, owned and juſtified by 
the Parliament, for their ſubſtraction of obedience; 
2 Bam eue d IIR g Aden, by their “ Declara- 
tions, and Ordinances. | 

(2.) Fealcy or perſonal engagement I have given 
none, viz, | 

1. I have not taken the proteſtation of May 
1642. : - ; 

2. I have not taken the folemn Oath and Cove- 
nant; yet if J had, I might have juſtified my ac- 
tions by them. | | 2 

3. I have not taken the negative Oath, becauſe 
my Oath of Allegiance (from which no man can 
abſolve me) is a negative to that, c. 

4. I have not taken the preſent engagement, 
much more againſt my Oath of All-giance than the 
negative Oath. 

If Thad had fo little conſcience as to have taken 
them, I would have had ſo much as to have kept 
them; and the State cannot in reaſon expect from 
me, or any other, that we ſhould take a ſecond, 
when we tee no conſcience made of keeping the 
firſt; nor to take a third, the firſt and ſecond be- 
ing broken, without other diſpenſation than power, 
which like Alexander's ſword cuts the Gordian knot 
which it cannot untie. | 

Neicher hath any man aſſurance, if he ſhould 
take the laſt engagement, that he ſhould have liber- 
ty to keep it longer than the fancy of the State held 
to the now new faſhion of Government. 

And therefore I ſtand clear as a down-right ſub- 
ject of England, to ſtand or fall by the Common 
Laws of England; and if they will deny me that, 
they deny my Birth-right, which is equally righteous, 
and no more juſt, than to deny me my eſtate, my 
calling, my abode, my means of right, 

Secondly, As to my action at Linton, I juſtify 
mylelt, | | 

1. By the late King's Commiſſion, which my 
accuſer knows I had, and under which he was by the 
ſame King conſtituted my Major, 

2, T What was done, was ſo done, when he 
who gave me the Commillion was in being, and op- 
preſſed by injurious imprifonment ; and what I did, 
was in order to his inlargement from his thraldom, 
and reſtorement to his lawful power : which was 
that to which my duty as a ſubject by my Oath 
of Allegiance did bind me in general terms, and 


the duty of my qualification laid me under a 


particular obligation. 

It was done before the now reputed Parliament 
were, or pretended to be the ſupreme authority of 
the Nation, or had aſſumed the power of Govern- 
ment, or were fram'd into a State; and conſequent- 


ly I am not anſwerable to them for any oppoſition 
| to 


* Declar. 17 April 1646. Oꝛdinanet of Non · Addreſſes, in Jan. 1648. 


+ 11 Hen. I. cap. 1. That the Subjects of this Realm are obliged, | 
ars for the defence of him and the land againſt every rebellion or toreign power, within the land or without; and 


ing, in his W 


by, reaſon of ett allegiance, to ſerve the Prince for the time be- 


ought not to ſuffer in life, member, eſtate or office for ſo doing. 
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to them, further than the Common Law binds to 
Parliaments without their head, and hand, or de- 
ſective in their members; and as to ſuch offence (if 
it be one) this Court is not qualified to take any 
cognizance. | 

Thirdly, As to the defign concerning the ſurprize 
of the Iſle of EH, it was but a bare diſcourſe or 
communication, and no formal. deſign laid, agreed 
unto, nor perſon engaged in it, fo much as by 

romiſe. N 

And in caſes of conſpiracy againſt the Lives of 
Kings, there were ſome Statutes made, that very 
words and communication ſhould be reputed Trea- 
ſon ; but all repealed, or expired, 

And not thought fit by wiſdom of Law-makers 
(having indiſputable power to make Laws) to be 
revived ſince the days of Queen Mary, notwith- 
ſtanding thoſe very many Treaſons hatched and 
deſigned againſt Queen Elizabeth, and King James, 


c. 

If in the higheſt point of Treaſon, communica- 
tion be not Treaſon againſt lawful Princes, cer- 
tainly, an affection where the offence (ſuch as it is) 
is of a far inferior nature of itſelf, ſo it had a far in- 
ferior object, or ſubje&, concerning whom ſuch diſ- 
courſe was holden, | 

Fourthly, As to my ſuppoſed correſponding with 
the King, the Lord Hoplon, and the Earl of Cleve- 
land, (if true) it was ſo long ſince, as that it falls 
not within compals of this Court's Commiſſion to 
try, being confin'd to infant matters of a year old, and 
my charge not exhibited to the Court of Juſtice, 
before Monday the 15th of July. My laft letter 
received from Lord Hopion, bears date at the 
Hague, 18th or 28th of June, and was received in 
two days into Suſſex. | 

Fifibly, As to the drawing, ſigning, or ſealing of 
the engagement, it conſiſts of ſeveral branches. 

That de facto I did it, and muſt not deny it, be- 
cauſe I have confeſſed it, which was more than 
needed, to them who knew it without enquiry 3 for 
I dare aver, that they had their inſtrument, by them 
imployed, and cheriſh'd in betraying me to it: 
And have ſome years paſt, had a man in my bo- 
ſom to watch me and my motions, which I did af- 
firm to the Lord-Preſident, and he not denied, it but 
ſaid, it was no more than did become any State to 
do, who had ſo much cauſe to hold an active man 
in ſuſpect, as they had me, having never come in, 
and laid down the Cudgels, but held to my princi- 
ples, and was ready upon every occaſion to take 

re. | 

And this I will prove, if I have legal (or becauſe 
that word is worn out of uſe) fair dealing from the 
Court, And, 

Our of that I may juſtly infer, what will be viſible 
enough, that it is the State's Act, and but my Con- 
ſent, and they in no danger of me, but that I ſhould 
preſerve myſelf from their new Laws; into the 
lapſe of which I was not otherwiſe, or by any other 
action fallen, | 

As to the parts of it, 

1. It conſiſts of an Oath of ſecrecy. | 

2. An owning of King Charles II. to be ſuch, 

3. A relolution to endeavour to make him ſuch. 

4. A crimination of the State, under the names 


of rebels, and oppoſers, who would not have him 
to be luch, | 


| To theſe, as they are rand. 
The Oath of ſecrecy hath relation only as to 


the not diſcovering the co-engagers in that reſolu- 


tion, and the reſolution itſelf being not Treaſon, 
the Oath of keeping ſecret that reſolution is not 
greater than the thing reſolved. | 

1. The thing reſolved was to endeavour, bur 
was not an actual endeavouring, . 

2. If it were an actual endeavouring, yet it can 
only be ſuppoſed, that it muſt be endeavoured by a 
war to be levied ; and the endeavour to levy a war 
never actually levied, is not Treaſon againſt the 
King, againſt whom only, and his relations, by 
our old Laws, which are Laws, a Treaſon can be 


committed; and Petty- Treaſon I am not accuſed 


for. | | 
That a bare intention, reſolution, or engage- 
ment to levy a war is not Treaſon, I refer myſelf 
to my * Lord Coke; who tells us, (and he is a man 
of credit) in his Book (printed and allowed for 
Law by the Houſes when they were two) that a 
conſpiracy (and this engagement amounts not to ſo 
much, bur rather to an intention only to conſpire) 
to raiſe a war, (as hath been ſaid, and fo refolv*d) 
is no Treaſon by the + Act of Ew. III. until the 


War levied, as within, or to be reached by thoſe 


words in that Law, (Overt A&:) and if it were not 
Treaſon in thoſe words in the original, it falls not 
within the words of the tranſlation of this new-born 
Law, viz. by any open deed, 

As to the firſt and third branches of the en- 
gagement, which are interwoven, I conclude 
that neither of them, that is to ſay, neither the 
Oath, nor the Reſolution, are T reaſons either with- 
in the old, or the new Laws, either in reſpect of 
the perſons againſt whom, or the progreſs made in 
the thing iticlf, | 

2, As to the owning of Charles II. it falls not 
within your Law ; for that it is not a Publiſhing, 
Proclaiming, or publickly Declaring his Title. 
The words of the Act are, [ proclaim, declare, pub- 
liſh, or any way promote] which promoting is matter 
of action more than a private owning. 

And this by the Oath itſelf was not to be pub- 
liſh*d, nor could, without publiſhing the engage- 
ment itſelf, which was contrary to the Oath. 

And though it may be objected, that the raiſing 
the war could not be done, but by publiſhing his 
Title, and the Engagement at laſt; yet that, if it 
be granted, was no forwarder than an intendment : 
no more was this publiſhing, and being not done; 
falls not within your Act. 

The crimination of the State 1s but gueſſed at by 
implication (for they are not named) to be meant, 
and I believe your Law reaches only to things lite- 
ral, and not conſtructive only; and for the word 
Rebels, I hope they will not take that to themſelves, 
and the word Oppoſers is a very innocent expreſſion, 
and at the worſt 1s all but a ſcandal. 7 
Laſtly, Be this engagement what it will, yet the 
terihs upon which J ſigned and ſealed it were fuch, 
as that it was my act not abſolute, but upon con- 
dition, and to be undone and avoided, in caſe of 
the non-co-engaging of others, by the State*s decoy 
aſſured to be ready to do it ; and at whoſe inſtance, 
and for whoſe ſatisfaction, it was pretended to be de- 
ſired at my hands, 


if 


Coke 3. Inſt. fol. 14, and 38. + 25 Edw. III. cap. 2. 
Vol. VII. XX 2 
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If the Court proceeds by way of Indi&tment, 
then I ſhall move, that thoſe perſons may be con- 
fronted, whom in my Narrative, Examinations and 
Letters I have named; and that l may demand of 
them, Se. 2 | 

As alſo that Major Parker may be produced to 
be likewiſe demanded of, as a perſon by me lately, 
and ſince my papers ſent to the State, diſcovered to 
be of the Plot to betray me. / 

If the Court proceed by way of Articles, and 
upon Examinations taken againſt me; I deſire, and 
that is but reaſon, that I may examine my defence, 
as in all Courts, where ſuch proceedings were uſed, 
was allowed. 

If it be objected, That it was not uſed in caſes of 
Treaſon, I anſwer, it is true, if they hold the an- 
cient way of Trials, not; but if they proceed this 
way, it is but juſt ; and otherwiſe the Court are ar 
liberty to uſe all means, publick or private, to catch 
me; but I have none to defend myſelf : ſo that it 
appears, that they ſcek not to do Juſtice, but Exe- 
cution. 

And whether they be confronted or examined, 
theſe queſtions are to be propounded, either viva 
voce, or by Inte rrogatory; and if by Interrogatory, I 


- muſt ſtand upon a fair way of examination, viz. 


That ſome one from me, as well as one for the 
State's behalf, may be preſent,and ſer down the exa- 
minations or depoſitions ; and that I may have a 


Copy of them as well againſt me, as for me, as well 


taken already by the State, or to be taken upon my 


| The Queſtions, 
r. Whether he knows Major Barnard, how long? 
Sc. What communication and correſpondence 
concerning me, or my actions held between them? 


motion. 


Whether he knew of the ſuppoſed deſign againſt 


the Iſle of Ely, and of the late engagement? How 
he knew them, and upon what reaſon, and to what 
end diſcovered to him, and by whom? 

2. Whether he did inform the State (or any 
Member of the Council) of them, and how long 
he hath ſo informed? 

3. Whether he ever had in his cuſtody the en- 
gagement under che hands and ſeals, and my letter 


to Sir Jobn Gel? If fo, where, and whether not at 
Graveſend at my being there? Whether he were 


ſent to watch me, and knew of my being there, be- 

fore my being apprehended ? 

The ſame queſtions (mutatis mutandis) to be pro- 

pounded to Barnard; and farther to him, and to 

Benſon, Holmes, Aſhley, Smith, as they are marked. 
4. Whether he did propound in both deſigns to 

me, or I to him? Whether I ſought him, or he me? 


In what diſpoſition he found me, upon the time by 


the Act limited for departure, c. | 
5, Whether he were real to me in the particulars 


of perſons, confederates or money, ready to engage 


and to be advanced, and if not; then to what end 


he feigned theſe to me ? : 
6. Whether the letters by him to me pro- 
duced from Smith, and Thatch or Thatcher, were 


true, or feigned? And if feigned, to what end, and 


by whom ſet on work? 


7. Whether he were ſet upon me to watch my 
ways and motions? And whether he were not pro- 
miled, or did deſign unto himſelf profit for the diſ- 


| covering of me, and ſuch whom I ſhould bring in? 


8. Whether I fram'd, or ever read the ſaid ſup- 
poſed defign? Or was to be de futuro acquainted 


with it? 


9. Whether he brought, or I ſought Bey 
Holmes? And Mather confoderater wh him. 5 
deſigned upon by him? : 

10. Whether my engagement were abſolute, or 
conditional, and what I ſignified at my departure 
and upon Barnard's not coming; and where Barnay.; 
was pretended to be; and where he really was? 
What promiſe I had concerning the return of my 
engagement, in caſe Sir John Gell did not engage 
at Graveſend ? | | 

11. Whether copies of letters weekly ſhewed to 


me, were real or feigned? And if feigned, why 


pretended to be rea] ? 2 
12. Whether there were really any Kentiſh, Dor- 
ſet, or Buckinghamſhire men, and who confederates, 
c. 
Theſe preparations formerly made in rough 
notes, were tranſcribed and put into form, and 
finiſhed the 8th day of July 1650, by God's good af. 
ſiſtance; notwithſtanding my abundant diſadvan- 
tages of cloſe impriſonment, and want of Books, 
or advice; and I commit and ſubmit the iſſue to 
God, whom I beſeech to fortify my ſpirit, and en- 
large my underſtanding, when they ſhall come to 
be made uſe of ; myſelt reſolving to be the Law's 
confeſſor while I live, and (if called to it) to be the 
Law's Martyr, when die by the hand of the im- 
pending violence, under the ſpecious name of Juf- 
tice. 


Sed terras Aftrea reliquit. 
& 
Judica me, Domine, ne in furore, &c, 


Eus. ANDREWE. 
8. 7. 2. 1650. Domini, 


His Exceptions to bis Triers. 
John Hurſt Eſq; a man who hath had his hand in 


blood, wiz. Mr. Bartin Hazelrigge in a duel, for 


which arraigned, Sc. 

A perſon trying, viz. a Juror, and in this way of 
Trial he is ſuch, ought to be a Freeman, viz. not 
in perſon, but in his pre-judicating opinion ; which 
he is not, having publiſhed that the Reſpondent was 
the greateſt Traitor in England, and that there was 
enough under his hand to hang him the Reſpondent. 

Sir Milliam Roe, Captain Jobn Stone, two of my 
Triers were employed to examine the Reſpondent, 
on the 2d of July 1650, and brought with them all 
the evidence againſt him ; and therefore in their ca- 
pacity of my Triers, by the rule in challenges, 
they are Challengeable, and incapable to fit. 


But no regard was had to any of his Exceptions, 
or any Anſwer returned to his Queſtions ; and he 
was ordered to be beheaded. 


The laſt Speech of Col. Euſebius Andrewe, on 


the Scaffold on Tower-hill, Auguſt 22. 
1650, | 


HE Lieutenant of the ꝰẽer delivering the 
Colonel to the Sheriff, 1aid, he had brought 


him thus far on his journey. The Colonel replied, 


I hope I ſhall neither tire in the way, nor go out 
of it. 

When he came on the Scaffold (kiſſing the block) 
he ſaid, I hope there is no more but this block be- 
tween me and Heaven, After he had been ſome 

| while 


16 50. 
while on the Scaffold, he ſpake to the people as 
followeth: 

Chriſtian Gentlemen and good People, 

Your buſineſs here this day is to fee a ſad ſpec- 
tacle, a man brought in a moment to be unmann'd, 
cur off in the prime of his years, taken from further 
opportunity of doing ſervice to Himſelf, his Friends, 
the Common-wealth, or eſpecially to God, It 
ſeldom happens but upon very great cauſe; and 
though, truly, if my general known courſe of life 
were enquired into, I may modeſtly ſay, there is 
ſuch a moral honeſty, as ſothe may be ſo forward 
as to expoſtulate, why this great judgment is fallen 
upon me ? But know, Lam able to give them and 
myſelf an anſwer; and out of this bfeaſt, to give a 
better account of my Judgment ahd Execution, 
than my Judges themſelves, or you; It's God's 
juſt diſpleaſure towards me; for my ſins long unre- 
pented of; many judgments withſtood, and mer- 
cies lighted; therefore doth my gracious father 
chaſtiſe me with this correction, that he may not 
loſe me; and I pray you aſſiſt me with your pray- 
ers, that this rod may not be fruitleſs: that when 
under his rod I have laid down my life, by his ſtaff 
may be comforted, and received into Glory. 

I am very confident, by what I have heard ſince 
my ſentence, there are more exceptions made againſt 
the proceedings againſt me, than ever I made; 
my Triers had a Law, andthe validity of that Law 
is indiſputable for me to ſay againſt it, or to make 
a queſtion of it; I ſhould but ſhame myſelf and my 
diſcretion. In the ſtrictneſs of the Law, ſomething 
is done by me, that isappliable to ſome clauſe there- 
in, by which I ſtand condemned; the means by 
which I was brought under that interpretation, of 
that which was not in myſelf intended maliciouſly, 
being teſtimony given by perſons whom I pity, ſo 
falſe, yet ſo poſitive, that I cannot condemn my 
Judges for paſſing ſentence againſt me, according 
to legal Juſtice 3 for equity lies in higher breaſts. 
For my accuſers, or rather betrayers I pity, and 
am ſorry for them; they have committed Judas's 
crime, I wiſh and pray for them St. Peter's tears; 
and I wiſh other people ſo happy, they may be ta- 
ken up betimes, before they have drunk more blood 
of Chriſtian men, poſſibly, leſs deſerving than my- 
ſelf. 

It is true, there have been ſeveral addreſſes made 
for mercy, and I will lay the obſtruſtions to nothin 
more than my own fins ; and ſeeing God ſees it fit 
(I having not glorified him in my lite) I ſhall do it 
in my death, I am content. 

I protels in the face of God, particular malice to 
any one of the State or Parliament, to do them a 
perſonal injury, I had never ; for the cauſe in 
which I had a great while waded, I muſt ſay, my 
engagements and purſuance in it, hath laid no ſcru- 
ple upon my conſcience z it was upon principles of 
Law, whereof I am a profeſfor, and upon princi- 
ples of Religion, my judgment rectified, and my 
conſcience ſatisfied, that I have purſued theſe ways 
for which (I bleſs God) I find no blackneſs upon 
= conſcience, nor have ] put this into the bead- 
roll of my ſins. | 
I preſume not to decide controyerſies, I deſire 


God to glorify himſelf in proſpering that ſide that 


hath right with it, and that you may enjoy peace 
and plenty here, when I ſhall enjoy my God. 

In my converſation in the world, I do not know 
where I have an enemy with cauſe, or that there is 
a perſon, to whom I have regret z but if there be 


for High-Treaſon. + a 


any whom I cannot recolle& under the notion of 
Chriſtian men, I pardon them as freely as if I had 
named them 3 yea, I forgive all the world, as I de- 
fire my heavenly Father for his Chriſt's ſake to for- 
give we: | 2 

For the buſineſs of Death, it is a fad ſentence 
in itſelf, if men conſult with fleſh and blood : 
Bur, truly, without boaſting I ſay it, or if I do 
boaſt, it is in the Lord, I have not to this minute 
had one conſultation with fleſn about the blow of 
the Axe, or one thought of it, more than my paſs- 
port to Glory. 3 
I take it as an honour; and I owe a thankfulneſs 
to thoſe under whoſe power I am, that they have 
ſent me hitherto a place, however of puniſhment, 


yet of ſome honour, to die a death ſomewhat wor- 


thy my blood; and this courteſy of theirs hath 
much helped towards the ſatisfaction of my mind. 

I ſhall deſire God, that thoſe Gentlemen in that 
ſad bead - roll to be tried by the High Court of Juſtice, 
that they may find that really there, that is no- 
minal in the Act, An High Court of Fuſtice, or 
Court of High Fuſtice ; high in its Righteouſneſs, 
not in its Severity: no more clouded with the teſti- 
mony of folks that fell blood for gain. Father, for- 
give them, and I forgive them, as 1 deſire thee to for- 


give me, 


I defire you now to pray for me, and not give 
over praying until my laſt moment ; that as I have 
a very great load of fins, ſo I may have the wings 
of your prayers aſſiſting thoſe Angels that ſhall 
convey my ſoul to Heaven. And I doubt not but 
I ſhall there ſee my bleſſed Saviour, and my gal- 
lant Maſter the King of England, and another Maſ- 
ter which I much honour; my Lord Cape! ; hoping 
this day to fee Chriſt in the preſence of the Father, 
the King in the preſence of him, my Lord Capet 
in the preſence of them all, and myſelf with them, 
and all Saints to rejoice for evermore. 

Dr. Swadling. You have this morning, in the 
preſence of a few, given ſome account of your Re- 
ligion, and under general notions or words, have 
given account of your Faith, Charity and Repen- 
tance : (then ſpeaking to the ſtanders-by) if you 
pleaſe to hear the ſame queſtions asked here, you 
ſhall, that it may be a general teſtimony to you all, 
that he dieth in the favour of God. | 

(To the Colonel.) Now, Sir, I begin to deal 
with you; you do acknowledge, that this ſtroke 
you are by and by to ſuffer, is a juſt puniſhmenc 
laid upon you by God for your former ſins. 

Col. Andrewe. I dare not only not deny it, but 
dare not but confeſs it. I have no opportunity of 
glorifying God more, than by taking ſhame to my- 
ſelf; and I have a reaſon of Juſtice, for juſtifying 
God in my own boſom, which I have intrufted to 
yours, l 

Dr. You acknowledge you deferve more than 
this ſtroke of the Axe, and that a far greater miſe- 
ry is due to you, even the pains and torments of 
Hell, that the Damned there endure. 

Col. I know it is due in righteous judgment; 
but I know again, I have a ſatisfaction made by my 
elder brother Chriſt Jeſus, and then FT ſay it is not 
due; it's due to me, but acquitted by his media- 
tion, 

Dr. Do you believe to be ſaved by that media« 
tion, and no other ? 

Col. By that, and that only, renouncing all ſe- 
condary caufes, 


Dr. 


— 5 : wm 
— a — 
- rm: — — 

0 ö 2 


— * — — — 


f 
4 
| 
l 
r 
1 
4 
1 
| 
ry 
4 
LY. 
: 
7 . 
95 
4 
1 
7 
, 


— 


_——— 


2 * "=... - 5 =_—_ 
7 . —— I0L Mc 
a — Ba —k4i 4 2 —— — 4. at. 3 
. — 2 don 22 2 2 > : 


. 
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Dr. Are you truly and unfeignedly ſorry beſore 
Goc as you appear to us, for all theſe fins that 
have brought you hither? 1 B50 

Col, J am ſorry, and can never be ſorrowful e- 
nough, and am lorry that I cannot be more ſorry. 

Dr. 1t God ſhould by a miracle, not to put you 
to a vain hope, but if God ſhould, as he did to 
Hezekiah, renew your days, what life do you re- 
ſolve to lead hereafter? o. ch vi 2-5; As 
Col. It is a queſtion of great length, requires a 
great time to anſwer; men in ſuch ſtreights would 
promiſe great things; but I would firſt call ſome 
friends to limit how far I ſhould make a vow, that 
J ſhould not make a raſh one, and ſo offer the ſacri- 
fice of fools: but a vow I would make, and by 

God's help endeavour to keep it, 

Dr. Do you wiſh; health and happineſs upon all 
lawful Authority and Government? 

Col. Ido prize all obedience to [lawful Govern- 
ment, and the adventuring againſt them is ſinful ; 


and I do not juſtify my ſelf (whatever my judgment 


be) ſor my thus venturing againſt the preſent. Go- 


vernment; I leave it to God to judge whether it be 


righteous; if it be, it muſt ſtand. Welt 

Dr. Are you now in love and charity with all 
men? Do you freely forgive them? | 

Col. Wich all the World freely; and the Lord for- 
give them, and forgive me as I freely forgive them. 

Dr. You have for ſome late yrars laid down the 
Gown and took up the Sword, and you were a man 
of note in theſe parts where you had your reſidence; 
I have nothing to accuſe you for want of diligence 


in hindring the doing of injuries; yet poſſibly there 


might be ſome. wrong done by your Officers, or 


thole under you, to ſome particular men; if you had 
your eſtate in your hands, would you make reſti- 
tution? "11 ; 

Col. The wrongs themſelves you bring to my 
mind are not great nor many; ſome things of no 
great moment; but ſuch as they are, my deſire is 
co make reſtitution, but have not wherewichal. | 

. Dr. It you had ability, you would likewiſe leave 
a legacy of thank fulneſs to Almighty God; ſome- 
ching to his poor ſervants, to his lame members, to 
his deaf members, to his dumb members. 

Col. My will hath been always better than my 
ability that way. | 
Dr. Sir, I ſhall trouble you very little farther ; 
I thank you for all thoſe heavenly Colloquies, I have 
enjoyed by being in your company theſe three days ; 
and truly I am very ſorry I mult part with ſo hea- 
venly an aſſociate: we have known one another 
heretofore, but never to Chriſtianity before; I have 
rather been a Scholar to learn from you, than an 
Inſtructor. | 

I wiſh this ſtage whereon you are made a ſpec- 
tacle to God, Angels and the World, may be a 
School to all about you; for though I will not di- 
miniſh. your ſins, nor ſhall conceal or hypocrize my 
own, for they are great ones between God and my- 
ſelf; but I think there are few here have a lighter 
load upon them than you have, if we conſider things 
well; andIonly-wiſh them your repentance, and 
that meaſure of faith God hath given you, and that 
3 courage you have attained from God, 


and that conſtant perſeverance God hath crowned 


you hitherto with. 


Col. His Name be praiſed, 


Here the Doctor prayed with him almoſt aquar. 
ter of an hour, after which the Colonel turning him- 
ſelf again to the people, ſpake as ſolloweth: 

One thing more I deſire to be clear in, there lieth 
a common imputation upon the Cavaliers, that 
they are Papiſts, and under that name we are made 
odious to thoſe of the contrary opinion. Iam not 
a Papiſt, bur renounce the Pope with all his depen- 


dencies. When the diſtractions in Religion firſt 
ſprung up, I might have been thought apt to turn 


off from this Church to the Romi/h, but was utterly 
unſatisfied in their Doctrine in point of Faith, and 
very much as to their Diſcipline. The Religion! 
profeſs, is that which paſſeth under the name of 
Proteſtant, though that be rather a name of diſtin- 
ction, than properly eſſential to Religion: but that 
Religion found out in the Reformation, purged 
from all the Errors of Rome, in the Reign of 
Edrv. VI. practiſed in the Reign of Queen Eliga- 
beth, King James, and King Charles, that bleſſed 
Prince deceaſed; that Religion, before it was de- 
faced, I am of, which I take to be Chriſt's Catho- 
lick, though not the Roman Catholick Religion. 

Then he turned himſelf to the Executioner : I 
have no reaſon to quarrel with thee z thou art not 
the hand that throws the ſtone : I am not of ſuch 
eſtate to be liberal, but here is-3/, for thee, which 
is all I have; now tell me what J lack. 

Executioner, Your. hair to be turned up. 

Col. Shew me how to fit myſelf for the block. 

After which, his doublet off, his hair turned up, 
he turned himſelf about to the people, and prayed a 
good while before he lay down to the block. He 
ſpake to the people as followeth: 

There is none that looks upon me, though many 
faces, and perhaps different from me in opinion and 


practice, but hath ſomething of pity in it; and 


may that mercy that is in your hearts, fall into your 
own boſoms when you have need of it: and may 
you never find ſuch a block of ſin to ſtand in the 
way of your mercy as I have met with. | 

I beſeech you join with me in Prayer, Then he 
prayed, leaning on the Scaffold, half a quarter of 
an hour, Having done, he had ſome private confe- 
rence with Dr. Swadling.; then he taking his leave 
of the Sheriff and his friends, kiſſing them, and ſa- 
luting him next him, he prepared himſelf for the 
block, kneeling down, ſaid, let me try the block, 
which he did. After caſting his eyes, and fixing 
them very intentively above, he ſaid, when I lay, 
Lord Jelus receive me, Executioner .then do thy 
office. Then kiſſing the Axe, he lay down, and 
with as much undaunted, yet Chriſtian Courage as 
poſſibly could be in man, did he cxpoſe his Throat 
to the jatal Axe, his Life to the Executioner, and 
commended his Soul into the hands of God, as into 
the hands of a faithful and merciful Creator, thro' 
the meritorious paſſion of a gracious Redeemer. 
Saying the fore-mentioned words, his Head was 
ſtricken off at one blow. | | 


Vera copia exam. 


He died very reſolutely *. 


Mr. Whitlock in his Memorials, page 473, ſays, The High Court of Juſtice (afterwards) proceeded againſt Sir Fohn Gell, 
and he was ſentenced by the High Court, for Miſpriſion of High- Treaſon, to forfeit his Eſtare, and to be impriſoned during his Life. 
Page 474 Capt. Aſhley was ſentenced by the High Court of Juſtice to have his Head cut off, and one Benſon to be hanged, for 
conſpiring againſt the Commonwealth, in the treaſonable engagement of Col. Andrewe. 
Mr. Benjou was executed at Tyburn (the 7th of October 1650,) according to the Sentence of the High Court of Juſtice; but in 


regerd that Capt, Aſoley only ſublcribed rhe engagement, but acted nothing in it, he was pardoned by th: Parliament. 
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XXV. The Trial of RicuarD FAULCONER; at 
the King's-Bench, in Term Paſch: W652. for Per- 


jury. 


z N the 12th day of July 1652, an In- 
aictment of Perjury, was deliver'd to 
ide Grand Jury at Guildball, London; 
the Copy of which Indictment was as 
followeth. 


Lond. . Be it remembred, that at che general 
Quarter- Seſſions of the poblick Peace holden for the 
City of London, at the Guildhall of the ſame City, on 


Monday the 12th day of July, in the year of our Lord 


one thouſand, fix hundred and fifty two, before Fobz 
Kendrick, Mayor of the City of London, Thomas 
Altkin, Thomas Andrews, and Thomas Foot, Alder- 
men of the ſame City; and others their Feilow- 
Juſtices aſſigned to kvep the publick Peace in 
the City aforeſaid ; and alſo to hear and determine 
divers felonies, treſpaſſes and other miſdemeanors 
committed within the ſame City; by the Oaths of 
Pobert Dawks, Fobu Harvy, William Pitcher, Pet- 
ham Moore, George Boddinglon, Thomas Peirſon, 
Foſeph Ruthorn, Samuel Coleman, Richard Payn, 
Jobn Drafeate, Robert Trolaffe, Richard Bartholo- 
mew, John R-binſon, Robert Alkington, and Thomas 
Milmer, good and lawful men of the City of Lon- 
don, then and there ſworn, and charged to enquire 


for the Keepers of the Liberty of England,by the au- 


thority of Parliament, and the 5 of the City a- 
ſoreſaid, it is preſented that the Bill following is 
true. 


Lond. ſſ. The Jurors ſor the Keepers of the Liberty 
of England, by authority of Parliament, upon their 
Oath do preſent, That K ichard Faulconer of Weſtbury, 
in the County of Soutbamtion Gent. not having the 
fear of God before his eyes, but moved and ſeduced 
by the inſtigation of the Devil; and minding and 
endeavouring to bring the Right Honourable Wil- 
liam Lord Craven, Baron of Ham! ftead-Marſhal 
in the County of Berks ;, in danger of the loſs of his 
lite, and of the ſequeſtration, confiſcation, forfei- 
ture of all his Lands, Goods, and Chattels within 
this Commonwealth of Exgland; the 10th day of 
February, in the year of our Lord God one thou- 
ſand, fix hundred and fifty, at the Pariſh of Mary 
Stainings, in the Ward of Cripplegate, London, be- 
fore Samuel Moyer Eſq; James Ruſſel Eſq; Edward 
Winſlow Eſq; Tofias Barners Eſq; and Arthur Sqtib 
Eſq; then being Commiſſioners for compounding 
with Delinquents, and for mana ing of all and eve 
ry the Eſtates of Delinquents and Popiſh Recuſants, 
that the 15th day of Arril, in the ſaid year of our 
Lord one thouſand, fix hundred and fifty, were, 
or then after ſhould be under ſequeſtration, did up- 
on the Holy Evangeliſts, corruptly, wilfully, falfe- 


ly and maliciouſly, of his own proper act, conſent 
and agreement, ſwear, and upon his corporal Oath 
before the Commiſſioners aforeſaid, on the ſaid 10th 
day of February, in the ſaid year one thouſand, fix 
hundred and fifty, then having power to adminiſter 
the ſaid Oath, then and there depoſe concerning the 
ſaid Lord Craven, in theſe Engli/5 words follow- 
ing; that is to ſay, That about a fortnight before 
the concluſion of the Treaty at Breda, the Lord 
Craven, the Queen of Babemia and her two Daugh- 
ters came to Breda, to the Scets King Charles, and, 
went not thence till the King went to ca/laerdike, a 
houſe of the Prince of Orange. That during that 
time, this Informant ſaw the Lord Craven divers 
times in preſence with the ſaid King; and every 
day with the ſaid King at the Court there, he being, 
there with the Queen of Bohemia, and her two 

aughters, to take their leave (as they faid) of the 
King of Scots before he went to Scotland. That ſeve- 
ral Officers, about thirty in number, made a Peti- 
tion to the ſaid King, to entertain them to fight 
for him againſt the Commonwealth of England, by 
the name of barbarous and inbuman Rebels, either in 
Enzland or Scotland, for the recovering of his juſt 
rights, and re- inſtating him in his Throne ; and depu- 


ted this Informant and Colonel Drury to preſent the. 


ſaid Petition, who indeed drew the ſame, That when 
this Informant and ſome other Officers came to the 
Court at Breda, intending to preſent the ſaid Peti- 
tion immediately to the King's hand; but finding 
the Lord Craven very near to him, likewiſe the- 
Marquis of Newcaſtle, (who preſented his brother 
Sir Charles Cavendiſh to kiſs the ſaid King's hand, 
the evening before the ſaid King's departure, who 


this Informant ſaw kiſs the King's hand according 


ly ;) the Lord Wilmot, the Earl of Cleveland, the 
Queen of Bohemia, the Lord Gerrard, Sc. and a 
great buſtle of buſineſs: this Informant, with 
Colonel Drury, applied themſelves to the Lord 
Craven, intreating him to preſent the Petition to 
the Queen of Bohemia, to preſent it to the King of 
Scots. The ſaid Lord Craven taking the Petition, 
and reading the fame chearfully, ſaid to Colonel 
Drury and this Informant, There is the Queen of 
Bohemia, deliver it to ber, and I will ſpeak for you. 
Upon which they applied themſelves to the ſaid 


Queen, and the preſented the Petition; after which, 
the King of Scots, the Lord Craven, the Marquis 
of Newcaſtle, and, the Queen of Bohemia, with 


ſome other Lords went into a withdrawing room, 
where this Informant and company could not enter. 
But the Lord Craven came forth of the withdraw- 
ing Chamber, and told this Informant and com- 
pany, That they ſhould receive an anſtwer from the 


3 Queen 


— 
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Queen of Bohemia to their Petition, and that he had 
ſpoken to the Queen of Bohemia in their behalf : who 
afterwards came and told this Informant and com- 
pany, that ſhe had delivered their Petition, and 
that the King had taken order for it. The next 
morning at three of the clock, the King departed, 
but this Informant and Company had their quarters 
ſatisfied by the Princeſs of Orange, according to the 
ſaid King's order upon their Petition; and thereby 


to enable them to follow the ſaid King in the proſe- 


cution of thoſe Wars againſt the Parliament of Eng- 
land, which was the effect of their aforeſaid Peti- 
tion: That this Informant ſaw the Lord Craven very 
often and familiar with the ſaid King, an& enter 
with the ſaid King into the withdrawing Chamber, 
and ſtaid there, the laſt night the ſaid King was at 
Breda, very late; which ſaid Oath was, the ſaid 
10th day of February in the year of our Lord one 
thouſand, ſix hundred and fifty, at the Pariſh and 
Ward aforeſaid, reduced into writing, and taken be- 
fore the ſaid Commiſſioners, then having ſufficient 
and lawful power to adminiſter the ſaid Oath, and 
to take the teſtimony and depoſitions of witneſſes 
upon their Oaths in ſuch caſes, Whereas in truth 
neither did the ſeveral Officers, or any Officer 
make a Petition to the ſaid King, to entertain him 
or them, to fight for him againſt the Common- 
wealth of England. Nor did ſeveral Officers or 
any Officer make a Petition to the ſaid King, 
to entertain him or them, to fight for him a- 
gainſt the Commonwealth of England, by the 
name of barbarous and inhuman Rebels, either in 
England or Scotland ; for the recovering of his juſt 
rights, or re-inſtating him on his Throne : nor 
deputed he the ſail Richard Faulconer, and Colonel 
Drury, to preſent the ſaid Petition, in the ſaid 
Oath mentioned; nor did the ſaid Richard Faulco- 
ner, with the ſaid Colonel Drury, apply them- 
ſelves to the ſaid Lord Craven, intreating him to 
preſent the ſaid Petition to the ſaid Queen of Bo- 
hemia, to preſent it to the ſaid King of Scozs, Nor 
did the ſaid Richard Faulconer, with the ſaid Colo- 
nel Drury, intreat him the ſaid Lord Craven, to 
preſent the ſaid Petition to the ſaid Queen of Bobe- 
mia, to preſent it to the ſaid King of Scots. Nor 
did the ſaid Lord Craven take the ſaid Petition or 
read the ſame ; nor ſaid unto the ſaid Richard Faul- 
coner and Colonel Drury, There is the Queen of Bo- 
hemia, deliver it to her, and I will ſpeak for you. 
Nor did the ſaid Lord Craven, tell the ſaid Richard 
Faulconer and company, in the ſaid depoſition men- 
tioned, that they ſhould receive an anſwer to their 


| ſaid Petition, or that he had ſpoken to the Queen 


of Bohemia in their behalf; as the ſaid Richard 
Faulconer in and by the ſaid depoſition hath depo- 


| ſed. And ſo the Jurors aforeſaid, upon their Oaths 


aforeſaid, do ſay, that the ſaid Richard Faulconer, 
in manner and form aforeſaid, corruptly, wilfully, 


falſly and maliciouſly, of his own proper act, con- 


ſent and agreement, did commit wilful, falſe, and 
corrupt Perjury; to the great diſhonour of Al- 
mighty God, and to the great damage, loſs and 
infamy of the ſaid William Lord Craven, and in 


contempt of the Laws of this Commonwealth; to 


the evil example of all others in the like caſe offend- 
ing, and againſt the publick peace, &c. 
| Sadler. 


This Indidment, upon the Teſtimony then produced 
upon Oath, was accordingly found by the Grand 
Fury. | 


The ſame day that this Indictment was found, 
Colonel Drury, who had given evidence to the 
Grand Jury, repaired to Y/hiteball, to Captain 
Biſhop, (having been formerly examined by him 
concerning the Lord Craven) and told him 
that as he was that morning going down Helborn- 
hill, he was ſerved with a Subpana to appear that 
day at Guidball, London ; and that he was examined 
there concerning the Information given by Faulconer 
againſt the Lord Craven: and that after he was 
ſworn before the Lord-Mayor, he gave the ſame 
evidence to the Grand Jury which he had formerly 
given to Captain Biſhop upon his examination. 
Whereupon the ſaid Capt. Biſſop took the writ un- 
der ſeal out of his hand, with which he was ſerved 
to appear, and faid to Drury; how durſt you be 
examined againſt the Commonwealth, and not ac- 
quaint me firſt therewith? And ſaid further; Mr. 
Mayor, (meaning the Lord-Mayor) had better 
have done ſomething elſe, than to have ſuffered thar 
Indictment to be found; and immediately calls for 
a meſſenger, and commits the ſaid Drury to the cuſ- 
tody of one Middleton, a meſſenger to the Council 
of State: who forthwith carried Drury away Priſo- 
ner into the Strand, to the houſe of the ſaid Middle- 
ton, where the ſaid Drury was kept by him in ſtrict 
cuſtody, from Monday that the Indictment was 
found, and the Seſſions begun, till Saturday, that 
the Seſſions was paſt; by which reſtraint of Drury, 
who had Faulconer's own hand-writing to produce 
againſt himſelf ; and being otherwiſe the moſt ma- 
terial witneſs againſt Faulconxer, there could be no 
further proſecution upon that Indictment that 
Scſſions. 1 


In Michael mas- Term, courſe was taken to remove 
the Indictment by a Certiorari into the Upper- 
bench, to the end the ſaid Faulconer might be out- 
lawed for Perjury. The Record being accordingly 
removed, a Cajias in order to an Out-lawry was 
taken out againſt the ſaid aulconer, who for ſeye- 
ral Seſſions before had refuſed to appear. At laſt the 
ſaid Faulconer was taken upon the ſaid Cat ias, and 
carried to Neugale, where he lay for ſome time, 
but would not appear, nor plead to the Indictment; 
whereupon the proſecutors for the Commonwealth 
were inforced to move the Court for a Habeas Cor- 
pus, to bring him to the Bar, that he might be en- 
Joined to plead, and accordingly the Court requi- 
red him to plead ; whereupon he pleaded not guilty 
to the Indictment. | 


In Hillary-Term following, a day was appointed 
for Trial upon the Indictment, at Guildhall, Len- 
don, before the Lord Chiet-Juſtice Rolls, where the 
ſaid Captain Bifbop and Faulconer appeared with 
their Counſel and Witneſſes ; and Mr. Ruſbworth 
alſo appeared in behalf of the Commonwealth with 
Counſel and Witneſſes, and had given in the Re- 
cord to have the Jury called: but it ſo fell out, that 
a perſon of integrity then in Court, who had gotten 
certain knowledge when and where the ſaid Oath 
was taken, gave Mr. Ru/hworth notice, that the Oath 
given to Faulconer, was adminiſtred unto him at 
Whitehail in Middleſex, and not at Haberdaſhers- 
ball in London; and therefore the place being mil- 
laid in the Indictment, a London Jury could not 
find a fact done in Middleſex : whereupon Mr. 
Ruſhworth immediately withdrew the Record fer 
that time, and gave a ſtop to the Trial. 
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1652. 

No time was miſpent to recover this miſtake: 
for within two days a new Indictment was drawn, 
and preferred to the Grand Jury in Middleſex, (Sir 
Henry Blunt being Foreman) where the Indictment 
was found: and was as followeth. 


Hillary-Term 1652. 


Middleſex. Before this time, that is to ſay, upon 
Jueſllay next after the morrow of the Purification of 
the Virgin Mary, this ſame Term, before the 
Keepers of the Liberty of England, by authority of 
Parliament, in the Upper-Bench at Meſtminſter, by 
the Oaths of twelve honeſt and lawful men, it 1s 

reſented, That Richard Faulconer late of Weſtbury, 
in the County of Southampton Gent. not having the 
fear of God before his eyes, but moved and ſeduced 
by the inſtigation of the Devil; and minding and 
endeavouring to bring the Right Honourable Wil- 
liam Lord Craven, Baron of Hampſtead- Marſhal 
in the County of Berks, in danger of the loſs of his 
life, and of the ſequeſtration, confiſcation, and forfei- 
ture of all his Goods, and Chattels, Lands, and 
Tenements, within this Commonwealth of Eng- 
land; the 1oth day of February, in the year of 
our Lord God one thouſand, ſix hundred and fifty, 
at FWhiteball,in the Pariſh of Martins in the Fields, in 
the County of Middleſex, before Samuel Moyer Eſq; 
James Ruſſel Eſq; Edward Winſlow Eq; Joſias Bar- 
ners Eſq; and Arthur Squib Eiq; then being Com- 
miſſioners for compounding with Delinquents, and 
for managing of all and every the Eſtates of Delin- 


quents and Popiſh Recuſants, that the 15th day of 


April, in the ſaid year of our Lord God, one thou- 
ſand, fix hundred and fifty, were, or then-after 
ſhould be under ſcqueſtration, did upon the Holy 
Evangeliſts, corruptly, wiltully, falſely and ma- 
liciouſly, of his own proper act, conſent and agree- 
ment, ſwear, and upon his corporal Oath before 
the Commiſſioners aforeſaid, on the ſaid 10th day 
of February, in the ſaid year one thouſand, ſix hun- 
dredand fifty, then having ſufficient and lawful power 
to adminiſter the ſaid Oath, and to take the teſtimony 
and depoſitions of Witneſſes upon their Oaths in ſuch 
caſes, then and there depoſed ; That ſeveral Offi- 
cers, about thirty in number, made a Petition to 
the Scots King Charles, to entertain them to fight 
tor him againſt the Commonwealth of England, by 
the name of barbarous and inhuman Rebels, either in 
England or Scotland, for the recovering of his juſt 
rights, and re-jnſtating him in his Throne. And 
did alſo then and there, corruptly, wilfully, falſe- 
ly, and maliciouſly, before the ſaid Commiſſioners, 
ſwear, that the ſaid Officers deputed him, the ſaid 
Richard Haulconer, and Colonel Drury, to preſent 
the ſaid Petition; who, as the ſaid Richard 
Faulconer, then and there, corruptly, wilfully, 
falſely, and maliciouſly, before the ſaid Commil- 
ſioners did ſwear, indeed drew the ſame; and did 
alſo, then and there, corruptly, wilfully, falſely, 
and maliciouſly, before the ſaid Commiſſioners 
ſwear, that he the ſaid Richard Faulconer, with 
Colonel Drury, applied themſelves to the Lord 
Craven, (meaning the aforeſaid Milliam Lord Cra- 
ven) intreating him to preſent the ſaid Petition to 
the Queen of Bohemia, to preſent it to the King of 
Scots; and did alſo then and there, corruptly, wil- 
fully, falſely and malictouſly, before the ſaid Com- 
miſſioners ſwear, that the ſaid Lord Craven taking 
the ſaid Petition, and reading the ſame chearfully, 
laid to Colonel Drury, and him the faid Richard 
Faulconer, There is the Queen of Bohemia, deliver 
"Vos." . 


for Perjury. 


1 to her, and I will ſpeak for you; And that the 
ſaid Queen of Bohemia did preſent the ſaid Petition; 
and did alſo then and there, corruptly, wilfully, 
falſely and maliciouſly, before the ſaid Commil.- 
ſioners ſwear, that the ſaid Lord Craven after told 
him the ſaid Richard Faulconer, and company, That 
they ſhould receive an anſwer from the Queen of Bo- 
hemia 10 their Petition, and that he (meaning the 
laid William Lord Craven) had Jtoken to the Queen 
of Bohemia in their behalf. Whereas in truth nei- 
ther did ſeveral Officers, or any Officer, make a 
Petition to the ſaid King, to entertain him or them, 
to fight for him againſt the Commonwealth of 
England, Nor did ſeveral Officers or any Officer 
make a Petition to the ſaid King, to entertain him 
or them, to fight for him againſt the Common- 
wealth of England, by the name of barbarous and 
inhuman Nebels, either in England or Scotland, Nor 
did ſeveral Officers or any Officer make a Petition 
to the ſaid King, to entertain him or them to fight 
for him againſt the Commonwealth of England, by 
the name of barbarous and inhuman Rebels, either in 
England or Scotland, for the recovering of his juſt 
rights, or re-inſtating him on his Throne. And 
whereas in truth, the ſaid Richard Faulconer, and 
Colonel Drury, were not deputed by the faid Ofi- 
cers, to preſent the ſaid Petition, in the ſaid Oath 
mentioned; and whereas in truth, he the ſaid 
Richard Faulconer, with Colonel Drury, did not 
apply themſelves to the ſaid Lord Craven, intreats 
ing him to preſent the ſaid Petition to the 
Queen of Bohemia, to preſent it to the ſaid King of 
Scots. Nor did he the faid Richard Faulconer, with 
the ſaid Colonel Drury, intreat him the ſaid Lord 
Craven, to preſent the ſaid Petition to the ſaid 
Queen of Bohemia, to preſent it to the ſaid King 
of Scots, And whereas in truth, the ſaid Lord 
Craven did not take the ſaid Petition, nor read the 
ſame 3 nor ſay unto the ſaid Colonel Drury, and 
him the ſaid Richard Faulconer, There is the Queen 
of Bohemia, deliver it to ber, and I will [peak for 
you. And whereas in truth, the ſaid Lord Craven, 
did not tell him the ſaid Richard Fauto ner and com- 
pany, in the ſaid depoſition mentioned, that they 
ſbould receive an anſwer from the ſaid Queen of Bo- 
hemia, to the ſaid Petition, nor that he the ſaid Lord 
Craven, had ſpoken to the Queen of Bobemia in 
their behalf; as the ſaid Richard Faulconer in and 
by the ſaid depoſition hath depoſed. And ſo the 
Jurors aforeſaid, upon their Oaths aforeſaid, do 
ſay, that the ſaid Richard Faulconer, in manner 
and form aforeſaid, corruptly, wilfully, falſely and 
malictouſly, of his own proper act, conſent and 
agreement, did commit wilful, falſe, and corry 

Perjury ; to the great diſhonour of Almighty 
God, and to the great damage, loſs and infamy 
of the ſaid William Lord Craven, and in contempt 
of the Laws of this Commonwealth; to the evil 
example of all others in the like caſe offending, and 


againſt the publick peace, &c. 


(The reaſon wherefore this Indictment did not re- 


cite the Oath in hec verba, as in the former In- 
dictment, but aſſigned the Perjury in the material 
parts of the Oath; was by reaſon it came lately 
to knowledge, that the original Oath could not be 
found, and therefore the Oath was to be proved by 
the Eatries in the Book of Parliament, and at Ha- 
berdaſbers- hall, and by the teſtimony of the Per- 
ſons who adminiſtred the Oath.) 


Yy The 


8 


The next day after the Indictment was found, 
the Proſecutors for the Lord Craven moved the 
Court for a Habeas Corpus, to bring Faulconer to 
the Bar to plead to the Indictment ; who being 
brought into Court, deſired time to plead till the 
next Term, Whereupon the Court made this 
order; 

That the ſaid Faulconer, having now in Court ap- 
peared unto the Inditment, ſbculd have time 4% plead 
unto the ſame, until the beginning of the next Term, 
ſo that the iſſue thereupon may be tried at the Bar in 
open Court the ſame Term. 


Term Paſch. 1652, 


Faulconer having all this vacation neglected to 
appear, or plead to the Indictment, the Proſecutors 
for the Lord Craven were enforced again ro move 
for another Habeas Corpus, to bring Faulconer to 
the Bar, to appear, or plead to the Indictment 3 
who appearing, deſired longer time to attend his 
Counſel, which the Court granted accordingly : and 
the ordinaryRules of Court were given unto him for 
the peremptory days of pleading, or Judgment to 
be entered againſt him; and the very laſt day, 
when the laſt Rule was out, and not before, he 
pleaded Not Guilty. And the Court ordered, that 
the iſſue upon the Indictment of Perjury againſt 
the Defendant, be tried at the Bar upon Friday 
on the morrow of the Aſcenſion of our Lord, and 
that the Sheriff of Middleſex do attend Andrew 
Broughton Eſq; with the Book of Freeholders, 
forthwith ; ſo that an indifferent Jury may be re- 
turned between the ſaid Keepers, and the ſaid De- 
fendant, to try the iſſue aforeſaid, by conſent of 
the parties on both ſides. | IN 

Mr. Broughton accordingly appointed the Sheriff 
to attend him the next day in the afternoon, with the 
Book of Freeholders ; who accordingly named the 
Jury, and notice was given by the Sheriff, requiring 


chem to appear at the day of Trial. 


Friday, May 20. 1652. 


HE Jury appearing according to ſummons, 
and Faulconer being brought in cuſtody, 


the Court proceeded to Trial, and ordered the In- 


dictment to be read; which being afterwards open- 
ed by Mr. Boynton, the Evidence was managed by 


Mr. Maynard, Mr. Hales, Mr. Twijden, Mr. 
Wilde, Mr. Philips, Mr. Baldwin, and Mr. Dru- 


ry.3 who were of Counſel for the Commonwealth 
againſt the ſaid Faulconer. 
Before the Counſel for the Commonwealth pro- 


ceeded to produce any Witneſſes, they offered unto 


the Court and theJury ſomething in general concern- 


ing the Indictment, That the Indictment was for 


the crime of Perjury, wilfully and corruptly com- 
mitted ; that Falconer makes an Oath, that there 
was a Petition delivered, in which there was a very 
ſharp reflexion (as he ſwears) upon the Parliament, 
by the name of barbarous and inhuman Rebels; he 
ſwears he was deputed to deliver it, being drawn by 


' himſelf. and Drury, and ſubſcribed by thirty Ofi- 


cers; that in order to the delivery thereof, they 
did require the aſſiſtance of the Lord Craven, that 
he promiſed to ſpeak for them, and brought them 


an anſwer : but they hoped to prove unto the Jury, 
that this Oath which Faulconer did take, was very 


falſe, that it was by deſign, a deſign for money; 
that the conſequence of it was very notorious, the 
ruin of that Gentleman, of his Eſtate, Fame and 
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Fortune; that Witneſſes will be produced to prove, 
what in truth the Petition was, There was a Petition 
delivered, but not a Petition to this effect at all, 
and Hauleoner knew the contrary. We ſhall pro— 
duce what it was, and that under his own hand, 
whereby it will avpear that there was no ſuch matter 
in it, as he hath depoied g the Witneſſes themſelves 
will beſt ſpeak the Particulars, 

For the opening of tome things concerning this 
Oath of Faulenher, it is to be obſerved, he took this 


Oath before the Commiſſioners of 7{ab-rdafhers-ha/l, 


at Mhitrbull, and it was there reduced into wri- 
ting, and a Tranſcript was made of the original: 
which Tranſcript was ſent to the Council of State, 
and they ordered the fame to be reported to the 
Parliament ; and being reported there, is entred in 
the Journal- Book, and there remains a Record in 
Parliament. 

The firſt thing therefore inſiſted upon by the 
Counſel for the Commonwealth, was the proving 
of a true Copy of Faulconer's depolition, in reſpect 
the original was loſt, or rather imbezeled by Taul- 
coner, To prove the ſame, 

A Copy thereof was produced in Court, whick 
agreed verbalim with that depoſition of his, which 
was filed upon Record at Haberdaſbers- hall; (the 
proper Court where it ought to remain :) and though 
that upon the file was but a Copy, yet it was filed 
as evidence of that deſpoſition he was ſworn unto 
by them. But this was oppoſed by the Counſel for 
Faulcorer, as not ſufficient proof; and thereupon 
a Copy of an order of the Council of State, of 
March 6. 1650, was produced unto the Court, 
whereby it did appear, that the depoſitions againſt 
the Lord Craven, had been tranſmitted to the 
Council of State, by the Commiſſioners at Haberda- 
bers, hall. And it appeared further by the ſaid order, 
that Mr. Attorney-General was appointed by the 
Council of State, to report theſe depoſitions to the 
Parliament, fo tranſmitted to that Council by the 
Commiſſioners at Haberdaſbers-hall. And the At- 
torney-Genera] being ſworn in Court, did declare 
that he reported no other depoſitions to the Parlia- 
ment, than what he received from the Council of 
State; and that the depoſitions produced to him in 
Court, (whereof the ſaid Faulconer's was one) was 
endorſed with the hand- writing of the Lord Brad- 
ſhaw, then Lord-Preſident of the Council of State; 
and that the Votes of confiſcation of the Lord Cra- 
ven's Eſtate, did paſs upon the report of the ſaid 
depoſitions, which he preſented to the Parliament 
from the Council of State. 

Mr. Termin, Chict-Clerk to Mr, Scobel, Clerk 
of the Parliament, did depoſe in Court, that the 
very ſame depoſitions ſhewed in Court to Mr. At- 
torney-General, endorſed with the Lord Bradſhaw's 
hand-writing, were entered in the Journal-Book, as 
read in Parliament that day, when Mr, Attorney- 
General did make his Report unto the Parliament; 
which he knew the better to be true, for that he re- 
ceived the fame from the hands of Mr. Scobel, or 
Mr. Darnel, the Clerk-aſſiſtant in Parliament, the 
ſame day they were read in Parliament, to be en- 
tred in the Journal Book: and that he did enter the 
ſame accordingly with the Votes of confiſcation, 
which paſſed upon the reading of thoſe deſpoſitions. 
And afterwards he and Mr. Darne! did examine the 
ſaid depoſitions, whereof the faid Fau/coner*s was one, 


after the ſame were ſo entred into the Journal- 
Book. 


And 
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And for the further ſatisfaction of the Court, he 
roduced the Journal of Parliament, wherein the 
{aid depoſitions (and particularly that of Faulco- 
rer) were entered, which were read in Court out 
of the Journal; whereby it did appear that the de- 

Oſitions of the ſaid Faulconer, Kitchingman and 
Reyley, were entred into the ſaid Journal, and did 
agree verbatim with the Copy of Faulconer's, and 
their depoſitions remaining at Haberdaſhers-hall, 
and with the Copy reported by Mr. Attorney- Ge- 
eral from the Council of State to the Parliament. 
Mr. Winſlow, one of the Commiſſioners at Haber- 
daſhers-hall, being one before whom the ſaid Faul- 
goner was ſworn, did teſtify upon Oath in Court, 
that the depoſition of Faulconer produced unto him, 
and whereupon there was an endorſement of the 
Lord Bradſhaw?s hand-writing ; was, as he did be- 
lieve, a true Copy of that depoſition to which the 
ſaid Faulconer was ſworn at HYhiteball, for that he 
findeth his own hand ſubſcribed thereunto, (as exa- 
mined by him to be a true Copy;) and faid it was uſual 
with the Commiſſioners at Haberdaſbers-hall, when 
they take examinations concerning any Perſon of 
Quality, to appoint one of themſelves to go from 
the Table to examine the Copy by the original: but 
whether when he ſubſcribed his name unto the Copy 
produced unto him, he did examine the ſame by the 
original depoſition before it was ſent for away by 
the Council of State, or afterwards, or by the 
Tranſcript remaining upon the file as a Record at 
Haberdaſbers-hall, he could not poſitively remem- 
ber; but conceives that the Copy, to which his 
hand is ſubſcribed, as examined by him, to be a 
true Copy, was taken when they had the original 
in duſtody ; but cannot certainly ſay it. 

Mr. Barners, another of the Commiſſioners at 
Haberdaſhers-hall, before whom alſo the ſaid Oath 
was taken, did teſtify upon Oath, that to the beſt 
of his remembrance, the particulars mentioned in 
Faulconer*s depoſition, then read in Court, were the 
ſame to which the ſaid Faulconer was ſworn unto by 
himſelf and the reſt of the Commiſſioners, though 
he could not remember every Syllable and Letter. 

Mr. Winſlow, and Mr. Barners, wete again pro- 
duced to declare what they did remember concern- 
ing this clauſe in the depoſition ofthe ſaid Faulconer*s 
(viz.) That ſeveral Officers, about thirty in number, 
made a Petition to the King of Scots, io entertain 
them to fight for him againſt the Commonwealth of 
England, by the name of barbarous and inhuman 
Rebels, either in England, or Scotland, &c. And 
thereupon Mr. Vinſio did declare unto the Court, 
that he did well remember that clauſe in Faulconer*s 
depoſition, when he was ſworn thereunto; but whe- 
ther the number of Officers were thirty or no, he 
could not tell, but a certain number of Officers were 
named, F 

Mr. Barners did declare the like, but whether 
the word inbuman was in, he could not poſitively 
ſay; but was certain that barbarous Rebels was 
contained in that clauſe : and that when Faulconer 
was ſworn unto the ſame, it was firſt read unto 
him, and amended in ſeveral places, and then he 
{worett to be true. And Mr. Barners ſaid, that he 
did remember his depoſition the better, for that 
himſelf, and the reſt of the Commiſſioners had ſe- 


veral debates upon it at Haberdaſhers-hall, whether 


they ſhould thereupon ſeize, ſequeſter, or ſecure 

the Lord Craver's Eſtate. | | 

Having thus traced this Oath of Faulconer*s, which 

was taken at J/hiteball, and brought to Haberda- 

go, Rn brought from Haberdaſhers- 
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hall bick again to Yhitebal!, and from I//hiteball to 
the Parliament, and there entered in the Journal- 
Book, as the grounds upon which the Votes of con- 
fiſcation did paſs; and having withal proved that par- 
ticular clauſe of barbarcus and inhuman Rebels, &c. 
the Counſel for the Commonwealth concluded as to 
that point, and left it to the Jury to judge; and to 
Faulconer to produce the original; which he hath 
got into his cuſtody, if he can find any variance in 
it from the depoſition recited in the Indictment. 

And to prove that Faulconer had got the original Oath 
into his cuſtody ; Mr. Knight a Witneſs was produced. 
who did teſtify upon Oath, that being in the company 
of Faulconer, he did ſhew hima writing written with 
Captain Biſhop's own hand, (fo far as he could judge 
one man's hand to be like another) and that Faulco- 
ner's name was ſubſcribed thereunto ; and that Faul- 
coner told him the ſaid Knight, that that writing 
was the original depoſition he was ſworn unto, a- 
gainſt the Lord Craven, and which he kept on pur- 
pole to keep Mr. Biſhop in awe, (Faulconer being 
then in neceſſity and want) and that the ſaid Faul- 
coner further ſaid unto him, the faid Knight, thar 
he had received 20 l. for the buſineſs of the Lord 
Craven, and was to have more; but ſaid he deſer- 
ved 2000 l. for what he had done. 

In the next place, the Counſel for the Common- 
wealth did apply themſelves to prove the falſity of 
the Oath, (viz.) That there was no ſuch thing in the 
Petition mentioned by Faulconer in his depoſition, 
[ 45 that thirty Officers did petition io be entertained 10 
fight for the King of Scots againſt the Commonwealth 
of England, by the name of barbarous and inhuman 
RebeFs, &c.] And being to prove a Negative, 
they applied their proof to a certain time and place; 
which Faulconer in his own depoſition did prove for 
them ; for he ſwears, that the Petition was deli- 
vered the Evening before the King of Scots went 
from Breda, and that the ſaid King went away the 
next morning at three a-clock. He ſwears further, 
that he and Drury drew the Petition, and were de- 
puted to deliver the ſame, accordingly they applied 
their evidence. | | 


Prosſs, as to the Falſity of Faulconer's Oath. 


R. Horſnel being produced, did teſtify; that the 
night before the King of Scots went from Bre- 
da, Colonel Drury, Captain Briſco, and divers others, 
were with a little ſhort Petition to remember the 
King of a former Petition which they had delivered, 
that ſome courſe might be taken, that their arrears 
which they owed in the Town might be paid, that 
their Landlords where they lodged might not ſuf- 
fer, for they were not able themſelves to pay them ; 
that he went along with them to the great window 
Juſt over the moat, and there he the ſaid Hor ſnel 
did ſet his hand unto the ſame, and that he was in the 
Chamber when Drury and Briſco camt in to deliver 
the Petition, in which there was not a word that 
concerned any thing, but only the relief of their 
preſent neceſſities. Being afked by the Court, if 
there were not a mention of harbarous and inhuman 
Rebels; he anſwered, not any thing of that nature 
was in it. He further ſaid, that this Petition had re- 
ference to a former Petition he was not acquainted 
withal, nor was his hand ſet to the former Petition. 
Captain Briſco being produced, did teſtify, that 
there were divers Gentlemen in great diſtreſs met to- 
gether in Colonel Drury's chamber, at the time of 
the Treaty of the Scots King with the Commiſſio- 
ners at Breda, and among other things it was agreed 
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to draw a Petition to the King ; which was drawn in 
Colonel Drury's chamber, expreſſing their neceſſities, 
that the People of the Town might be relieved, and 
that the Petitioners might not be left to periſh : that 
going to deliver it, they met with Secretary Long by 
the way, who told them it was to no purpoſe, for there 
was no moneys come in. Aiterwards the Petitioners 


had notice the King was to depart from Breda, 


whereupon they met together again, and went 1nto 
the further end of the Gallery to draw a ſhort Peti- 
tion, to put the King in mind of his promiſe to Se- 
cretary Long, concerning the People of the Town 
of Breda, that they might be ſatisfied, and the Pe- 


titioners relieved z which Paper he the ſaid Bri/co deli- 


vered to the Scots King, who threw it on a Table; 
and doing ſo, they ſtood all amazed, being likely 
to be left in diſtreſs: and unexpectedly came in the 
Lord Craven, whereupon he the ſaid Briſco, having 
long ſerved in the Country, and knowing him to be 
a lover of Soldiers, he ſpoke unto him, and ſaid, 
Sir, we are a company of poor diſtreſſed Gentlemen, 
likely to be left here in miſery, (he ſaid, Vell) and 


the next morning the King went away, without gi- 


ving any relief unto the Petitioners. The Court de- 
manded of Briſco, whether there were no ſuch mat- 
ter in it as barbarous and inhuman Rebels; he an- 
ſwered, that he read it, and was ſure there was no 
ſuch thing in it, the whole ſcope of it being to re- 
lieve their neceſſities, ' which was the occaſion of 
that Petition. Being demanded again by the Court, 
if harbarous and inhuman Rebels were not in the Pe- 
tition 3 he anſwered, no, not any ſuch words at all, 
nor ſo much as any mention of the Parliament. 
Colonel Drury was in the next place produced, 
who teſtified, that being at Breda, Lieutenant-Colo- 
nel Bardſey, Major Faulconer, Major Hall, Cap- 
tain Kitchingman, and divers others came to his 
lodging, and told him that they were in a condition 
of ſtarving, and defired him that he would affiſt 
them to draw a Petition to the King of Szots, to re- 
lieve their neceſſities, or elſe they mult periſh ; that 
the ſaid Drury being in their condition, conſented 
unto it, and in his chamber, in his ſon's paper-book 
the Petition was drawn, Major Faulconer writ it 
with his own hand ; which, ſaith Drury, I have here 
to ſhew ; and ſo preſented the original under Faulco- 
ners hand unto the Court: in which Petition (ſaid 
Drury) we deſired ſome relief from his Majeſty, 
ſhewing how we had ſerved the former King, and 
in what neceſſities we were. That they were ad- 
viſed to deliver it to Secretary Long, for that they 
were told that the King had not a Piſtole to relieve 
himſelf, and it would be a vain thing, ſaid Long, to de- 
liver it. That they followed Secretary Long, and 
ſolicited him daily for three weeks together, and 
ſtill he put them off; and the day before the King 
went from Breua, they drew a ſhort Petition to 
mind the King of his promiſe to Secretary Long, 


and to deſire that the Inhabitants of Breda that had 


relieved them, might not be undone ; that Briſco 
was deputed with him to deliver it, and he accord- 
ingly delivered it to the King ; that the King Jaid it 


down upon the Table: in ſteps the Lord Craven, 
then Captain Briſco, having trailed a Pike under 


the Lord Craven, went to him, and told him there 
were many Gentlemen ready to ftarve, and deſired 
him to ſpeak a favourable word to the Queen of 
Bohemia, To which the Lord Craven anfwered, Well, 
as Briſco then told him. The next morning the King 
of Scots went away, and fo nothing at all was done 
for the Petitioners z that original Petition which 


Drury produced unto the Court, of F2!coner's own 
hand-writing, and in the pretence of Faulconer, was 
publickly read in Court, and was as followeth, 


TiZ, 


May it pleaſe your Majeſty, 


E great ſenſe we have always had of your 
| Majejty's preſent condition, hath been the prime 
cauſe of our long ſilence, but now our neceſtties are 
grown ſo great and injupportable, that we are infor- 
ced either to petition or periſh : Moſt bumbly defirirg 
your Majeſty, to take into your princely conſideration, 
their extremities, who have been ever ready to pro- 
ſtrale their Lives in your Majeſty's Royal Fathers ſen- 
vie: nor no leſs willing and ready to proſecute the 
ſame in what your Majeſty ſhall command: Moſt 
humbly petitioning your Royal Order, that ſome courſe 
may be taken fer our preſent ſubſiſtance, that our future 
endeavours may not be buried in that unavoidable cala- 
mity, which our Loyalty hath reduced us unto. 


And we ſhall cordially pray for your Majeſty, 


The Court demanding of Colonel Drury, if the 
ſaid Petition was Faulconer's own hand-writing ; he 
ſaid yea, and looking back upon Faulconer, ſaid, 
he cannot deny it: I did dictate unto him, and 
Faulconer did write it in my chamber; and that is 
the very original that was ſo drawn, and being fair 
written, wasafterwards delivered to Secretary Long: 
the other that was delivered, was a memorial, to 
put tne King in mind of his promiſe when money 
came in. And Drury further ſaid, that when he was 
examined by Mr. Bi, he did give in his Exami- 
nation, the contents of the firſt and latter Petition; 
and ſaid, he did expreſs himſelf at that time of his 
Examination by Mr. Biſhop, to the ſame effect 
which he had now done in Court. Being asked by 
the Court, if the words barbaroys and inhuman Re- 
bels were in that firſt Petition, the ſaid Drury an- 
ſwered, that Faulconer moved to have barbaros and 
inbuman Rebels inſerted into that Petition fo drawn 
by himſelf, but was anſwered by the Petitioners, 
that as they were Soldiers of fortune, it was uncivil 
language, and fo they would not give way unto it. 
Being demanded by the Court, who was deputed to 
deliver the laſt Petition, he ſaid, Captain Briſco 
was one, in regard he had many wounds at Canon- 
room, that the King might commilerate his caſe 
the more, and that he the ſaid Drury was alſo de- 
puted with Bri/co to deliver the ſame, becauſe he 
was known to the Queen of Bohemia, and ſome 
other perſons of quality, and Faulconer was not at 
all deputed. Being asked, if the Lord Craven was 
preſent at the delivery of the firſt Petition; he 
an{wered no, the Petition was delivered three weeks 
before: but the Lord Craven was preſent when the 
laft Petition was delivered, to mind the King of his 
promiſe. The faid Drury further informed the 
Court, that afterwards Faulconer being diſcontent- 
ed that he got no money, ſaid, as he was going in- 
to Town, This is a horrid thing, that ce fhould be in 
this caſe, to follow a thing they call a King, (God 
damn me) I will go into England, and do all the mi 
chief I can, 


Proofs as to the Credit of Faulconer. 


N the next place the Counſel for the Common- 
wealth did apply themſelves to offer proof as to 

the credit of Faulconer. Mr. Wooldridee of Clements- 
Inn, 


1652. for Perjury. 349 


nz, Attorney at the Common Law, being ſworn, 
did teſtify to this purpoſe; that being in his cham- 
ber at Clements-1n#, about this time twelve Month, 
Taulconer came to him, asked how ſome of his 
Countrymen near Petersfiela did? That he asked 
Laulccn⁰er where he had been of ſo long a time? Who 
anſwered, he had been in the Loro. Countries; had 
{-en ſome Lords fit in Council for the King, that he 
had been ſworn againſt the Lord Craven, which 
would bring a great deal of advantage to the State, 
that he had money for the doing of it, and faid that 
he had received already 80/7. (it was that ſum here 
mentioned, ſaid Mr. /09/dridge, to the beſt of his 
remembrance :) but Faviconer ſaid, he did expect a 
”reater reward; that the faid Faulconer hath been 
as wicked a man as any in England; that he ſpent 
his Eſtate and lefr the Country, did wicked acts 
while he was there; that being at Petersfield, he 
drank an health to the Devil in the middle of the 
Street, of which information being given, we ſent 
to the Juſtice of the Peace in the Town, and had 
him bound over to the Seſſions for doing of it; but 
taid, he did not ſce him drink the health to the 
Devil. 

Mr. Jackjon of Petersfield being produced, teſti- 

fied, about five years ago, Faulconer was ranting 
and drinking of healths, that he did drink a health 
to the Devil, and faid this, I have ſpent my Brother”s 
Zſtate, and my own, I will never want money, for 
whilſt there is any in tbe Nation, I will get it one way 
or other, and I will do ſomething of Infamy to be talked 
of, that the name of Faulconer hi, never die. Be- 
ing asked in what manner he did drink the health, 
he anſwered, in the Street, down upon his knees; that 
he was preſent, and thouſands can witneſs it, that 
he was had before a Juſtice of Peace for it. 
James Graham being ſworn, did teſtify, that in 
May 1647, after the Siege at Exeter, it was his 
fortune to fall into the company of Faulconer, and 
as he was with him in the cellar, he was ſwearing 
damn him, blood and wounds; takes a two and twen- 
ty ſhilling piece of Gold, put it into his hand, and 
{1id, God damn him, blood and wounds, he would 
bugger his Soul to Hell, and theſe words he uſed fre- 
queatly to Man, Woman and Child, bugger, bug- 
ger, bugger 3 and correct him for it, he would ſay, 
damn him, blood and wounds, he would do it. Being 
asked by the Court, if Faulconer did any thing up- 
on him; he anſwered, no, he was able to deal with 
as good a Man as be. 

Mr. Hughes hath often heard Faulconer ſwear, 
damn bim and fink him, and ſuch wicked exprel- 
ſions. 

Mr. Bradley did teſtify, that he heard Faulconer 
ſay, our Saviour Chriſt was a Baſtard, and a Car- 
ſenter's Son, and carried a basket of Tools after his 
Father. 

Mr. Dyer being produced, did declare that Faul- 
coner confeſſed to him, that he had ten pound of a 
man, by procuring one to perſonate Captain Bi/hop ; 
it was thus, (as Falconer told him) that a Citizen, 
as he remembred Faulconer ſaid, did deſire Faulco- 
ner to get Captain Biſhop to do a buſineſs for him, 
which Citizen did promiſe him twenty pound, ten 
in hand, and ten afterwards ; whereupon Faulconer 
ſaid he got one to perlonate Captain Biſhop, and to 
go along with him to the Citizen: which man ſo 
perſonating Captain Biſſop, promiſed the Citizen 
upon the account of Major Faulconer's good ſer- 
vices for the publick, to afford him_his beſt aſſiſt 
ance in the effecting of what was deſired in his Pe- 
tition, which ſtory Faulconer himſelf told. And 


Faulconer farther ſaid, that Captain Biſbop had 
uſcd him ill, in keeping him fo low in money, that 
he had ir one time in his thoughts, as Captain Bi- 


Hop came from the Committre- Chamber, through 


the Guard-Chamber, down the ſtairs, to have cut 
his throat. Being asked by the Court, what mo- 
ney Fautconer had of Captain Biſhop, he anſwered, 
he paid to Faulcaner with his own hands, by Cap- 
tain Biſhop's direction, twenty pound at ones time, 
and about thirty pound more at other times, in ſe- 
veral portions that Faulconer confeſſed to him he 
had twenty pound afterwards, Being demanded 
what it was for, he gave that money; he ſaid, 7 
will not ſpeak to that, 1 cannot ſpeak to that. 

Captain Bal/ard being produced, did teſtify, that 
about three or four years ago, he came to Taulco- 
ver's lodging, and ſaw him write a letter in his 
chamber, and that he writ it as if it had come 
from Colonel Burgeſs from Jerſey, and ſet Burgeſs*s 
name to it; and Faulconer would have had him the 
ſaid Ballard, to carry this letter to one Captain Bi- 
ſhop that belonged to the Council of State, and to 
ſay he had the letter from one of Bri/ts/, and get 
ſome money of Biſbop for that intelligence mention- 
ed in the letter, of which the faid Ba/lard was to 
have half: but he the ſaid Ballard retuſed to go with 
the ſame, knowing it to be unjuſt. 

Mr. Pozvel, a Juſtice of Peace of the County of 
Middleſ:x, did teſtify to the Court, that this Faul- 
coner was brought before him upon ſuſpicion of Fe- 
lony, and committed, which Mi!timus he produ- 
ced in Court; and that afterwards the Lord Chief- 
Juſtice Ro/is did fend for him out of Nerv-Priſon 
to Newgate ; that Faulconer hath a common name 
for a Robber oa the highway. 

Mr. Goon an, Goaler of: Aileſbrry, did teſtify 
unto the Court, that the ſaid Faulconer the 20th of 
March 1648, was committed to Ailſbury Goal, by 
Sir Thomas Saunders, Mr. Bulſtrade, and two other 
—— of the Peace, upon ſuſpicion of Felony, 

obbery and Murder, and tendered a Certificate 
thereof in writing unto the Court. 


The Defence made on the behalf of Faulconer. 


f * evidence being given on the behalf of 


the Commonwealth, Mr. Vindbam, Mr. 
Latch, Mr. Lechmere, and Mr. Haggat, of Coun- 
ſe] for Faulconer, did offer ſomething to the conſi- 
deration of the Court, before they did produce their 
Witneſſes; viz, that although it concerns every 
man that Perjury ſhould be puniſhed ; for every 
man's life, liberty, fortune and eſtate depends upon 
an Oath, and in theſe times it is ſomewhat dange- 
rous if they ſhould be forſworn 3 ſo on the other 
ſide, if Faulconer be not forſworn, it is but juſt he 
ſhould be acquitted, That the Counſel for the Com- 
monwealth haye endeavoured to prove that there 
was a Petition, but that there was no ſuch words in 
the Petition as are ſuggeſted, and have endeavoured 
to impeach the credit of Falconer : that they have 
produced a copy of Faulconer's Oath, which ought 
not to be admitted, becauſe it is but a Tranſcript 
of a Tranſcript, a Copy of a Copy, brought from 
Haberdaſhers-ball to the Council of State, and from 
the Council of State to the Parliament, and there 
the copy is entered in the Journal-book, And the 
Witnefles that have been produced, do not ſwear 
poſitively to the Oath as it is in writing, and one 
particle may turn the whole ſenſe of an Oath: and 
though theſe words barbarovs and inhuman Rebels 
were in it, yet how it is applied, and how the ſenſe 
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350 25. The Trial of Richard Faulconer, 


ol it falls, it cannot be judged, but by the original 


writing itſelf, and it concerns the Counſel for the 
Keepers to produce it. How it ſhould come into 


Faulcone»*s hands, there is no account given, but 


by one Knight; who faith Faulcorer ſhewed him a 
thing, which Faulconer ſaid was his [original] de- 
polition againſt the Lord Craven, but the credit of 
Knight's teſtimony is left to the Jury, It is ſworn, 
that that copy produced in Court was examined, 
but Mr, H/:n//ow doth not poſitively ſay it was exa- 
mined by the original, when in their cuſtody, 

That as to the Witneſſes produced againſt the credit 
of Faulconer, they did hope to counterpoiſe his life 
to be, as of a man that might be credited: that in 
the Petition delivered at Breda, there is ſomething of 
thoſe words, though there be not barbarons and in- 
human Rebels, which was but a nominal thing 3 
yet the proſtrating of themſelves to proſecute the 
cauſe, is deſired may be obſerved ; though the ac- 
tual words be not there, yet the ſenſe doth bear it : 
that the caſe is ſomewhat hard with Faulconer, who 
was imployed at the Court at Breda as an emiſſary, 
as a ſpy: and at his return in giving an account of 


his obſervations at Breda, let ſomething fall con- 


cerning the Lord Craven, without any deſtgn in 
him; and that what Faulconer delivered in his depo- 


ſition was with qualifications, as he did believe to 


his beſt remembrance, and the like. 

Hereupon Captain Biſhop was produced on the 
behalf of Faulconer, as a Witneſs, whole diſcourſe 
was long, and conſiſted of three parts. 

1. It took notice how the Council of State ſent 
for him from his habitation at Briſtol, to be imploy- 
ed in matters of great truſt, and afterwards what 
truſt was repoſed in him and Mr. Sco!, in order to 
the ſafety of the Nation. 

2. By way of argument on behalt of Faulconer, 
he did declare what ſervices Faulconer had done for 
the Commonwealth, and that Faulconer was one by 
whom this Commonwealth ſate ſafe at this hour, 


and by whom he enjoyed his life: and what an ill 


requital this was to be thus proceeded againſt. 

The third part of his diſcourſe was, to declare 
what particular deſigns the State formerly had in 
hand, and what deſigns the enemy had againſt the 
State; and what ſervice he did to countermine the 
enemy in their deſigns: the laſt of the three being 
not (as was conceived) ſo adviſedly ſpoken in pub- 
lick, and which would be more unfit to be in print, 
ſhall therefore here be paſt over in ſilence, as alſo 
what Captain Biſhop ſaid at large concerning the two 
firſt particulars, in reſpect they are no proofs perti- 
nently to be applied, as to the Perjury in queſtion, 

An account only ſhall be therefore given what 
Captain Biſhop properly ſpoke as a Witneſs. 

As a Witneſs, Captain Biſhop ſaid, he had never 
ſeen Faulconer in drink or misbehave himſelf, but 
ever obſerved him as a ſober man; that he drew 
Faulconer*s information [which Faulconer did deliver 
as the ſubſtance] and that he muſt ſay, that the 
words [or to that effet] ſhould have been put in, 
and that it was his fault they were not in, and he 
could not tell but that they were in; that the Com- 
miſſioners at Haberdaſbers- hall, were deſired to come 
to Whitehall to adminiſter an Oath to the ſaid Faulco- 


ner privately, leſt danger ſhould befall che Wit- 


neſſes if they were diſcovered. | 
That Horſnel was formerly an Agent for the Prince, 

and was to receive orders from Tom Cook in the 

Tower, and was ordered to be tried by the High 


5 Car. II. 


Court of Juſtice: that Colonel Drury was a Papiſt 
in arms, and being brought before him to be exa- 
mined, ſtill had the Lord Craven in his mouth, be. 
tore he was asked a queſtion, | 

The like of Briſco. He laid, that before Drury 
and Briſco came trom beyond ſeas, his Agent gave 
him notice of their coming, and thereupon he laid 
wait for them, and caught them; that Drury ſaid, 
when he was examined, that he had not a penny of 
money, that he did not commit him to priſon, bur 


took his parole, and in commiſeration gave him two 


ſhillings and fix pence for his ſupper. He ſaid fur- 
ther, that Drury did contradict himſelf in what he 
had formerly informed the Council of State, and to 
that end produced in Court the copy of Drury's 
Information; which being read in Court, agreed 
with the teſtimony which Drury then gave to the 
Jury. 

[By way of digreſſion obſerve, That Drury*s and 
Briſco's Informations, which Captain Biſhop had 
taken above twelve months ſince, and which 
tended toclear the Lord Craven, he concealed till 
this hour that he produced the ſame in Court, and 
never tranſmitted thoſe two mens Examinations 10 
the Parliament; though before the Bill of Sale 
did paſs, he did tranſmit Bardley*s and Kitch- 
ingman's Re-Examination taken by himſelf, and 
which he apprehended made againſt the Lerd 
Craven.) 


Captain Biſhop further ſaid, that whereas it was 


"objected that Faulconer had money; he anſwered, 


that ĩt is great reaſon he ſhould have money, for 
there was a real effect of the ſafety of the Common- 
wealth by his ſervices : that notwithſtanding any 
thing hath been ſworn againlt Faulconer, he believes 
what he ſwore was truth. 

Captain Biſhop ſpeaking again of Faulconer*s depo- 
ſition, that the words [or to that effect] ſhould have 
been added; the Court asked him whether Faulco- 
ner gave any directions to expreſs theſe words in his 
Examination : to which Captain Biſhop made an- 
ſwer, that the depoſition he made, was the ſubſtance 
of things, and he put it in words, and that [or to that 
effect] if they were not in, ſhould have been, in. 
The Court again asked him, if Faulconer did direct 
him to put in theſe words, (or 10 that effect;] he re- 
ry again, he did deliver the whole, as the effect 
of it. | 

Captain Biſhop being further asked by the Court, 
if he were preſent when the Commiſſioners gave the 
Oath, and took what Faulconer laid in way of Infor- 
mation, he anſwered, That he prepared it before the 
Commiſſioners were ſent for, and then they had only 
the adminiſtring the Oath ; and ſaid again, I prepa- 
red the Information which he made Oath of. Here- 
upon Mr. Vinſlou delired leave to inform theCourt, 
that when he and the reſt of the Commiſſioners 
came to H/ziteball to adminiſter this Oath, being 
ſent for to that end, the Information was ready pre- 
pared by Captain Biſbzp, and having no Regiſter 
with them, they made uſe of Captain Biſhop ; being 
well skilled in the ule of his pen, to write over the 
depoſition : for though he had prepared the depoſi- 
tion, the Commiſſioners did ſee occaſion to alter 
much of it; and it was writ over again, and then read 
to Faulconer, and atteſted by him, and ſubſcribed 
unto by the hands of all the Commiſſioners then 

reſent ; and the Oath which we gave him was this, 


Whether the depoſition thus drawn, and that which he 
| | Was 
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was examined unte, was the Truib, th: whole Truth, 
and nothing but the Truth, Mr. Barners atteſted the 
like: then Captain Bh ſat down, 

After this Licutenant- Colonel Foyce was produced, 
who likewiſe ſpake of very great defigns, and of 
matters of State, and what diſcoveries were made 
by Faulconer ; which being not pertinent to the 
Perjury, ſhall be here omitted: but as a Witnels 
he laid, that Horſnel was formerly an Agent tor the 
Prince, | 

That Faulconer was a Hampſhire man, a Gentle- 
man well-bred, that he was an enemy to himſelf in 
ſpending his Eſtate, that he was always faithful to 
the Parliament; that he believes Faulconer hath cufft 
ſome of the Witneſſes produced againſt him for their 
malignancy, and that nothing could be expected to 
come from them to the credit of Faulconer : that 
Faulconer was ſent over by him as a ſpy into Holland, 
upon account of his faithfulneſs. 

Lieutenant-Colonel Bardſey was produced in the 
next place, on the behalf of Faulconer, who teſti- 
ſied, that he put his hand to the Petition, at Breda; 
that the Lord Craven was deſired to deliver it to the 
King of Scots, that the Lord Craven ſaid he was no 
Courtier, but a ſervant to the States of Holland; 
that it was fitter for the Princeſs Royal to deliver 
it, than himſelf, and ſo returned the Petition again. 
That the Queen of Bohemia told the Petitioners, the 
King would do for them what he was able; but a- 
bout tour a-clock in the morning he went away, and 
they had no other anſwer : that the contents of it was 
to put the King in mind of his promiſe, that ſome 
money might be delivered to the Petitioners for dil- 

charge of their quarters at Breda. Being asked by 
the Court, if there were any ſuch expreſſions in it, as 
barbarous and inhuman Rebels, he aniwered no. Be- 
ing asked, if to that Petition which Faulcaner drew, 
he would have had barbarous and inhuman Rebels ad- 
ded ; he anſwered yea, Faulconer did move to have 
thoſe words in, but was refuſed it: that he the ſaid 
Bardſzy read over that Petition, and ſet his hand to 
it, and was at the penning of it, and Faulconer 
wrote it. 

Captain Kitchingman being produced, did teſtify, 
that a Petition was drawn at Breda, and ſigned by 
him, Faulconer, and others, to be preſented to the 
King of Scots 3 that it was in purſuance of gaining 
money to diſcharge their quarters, and to enable 
them to ſerve the King, but knows not by whom it 
was delivered; that Secretary Long was to iſſue out 
money unto them, but they never had any; and in 
order to the gaining of that money, there was ano- 
ther Petition drawn, but by whom delivered, he knew 
not; only he faw a paper in the Queen of Bobe- 
mia*s hand, which was told him was the Petition, 
and after a quarter of an hour's diſcourſe with the 
King, ſbe delivered it to the King, but they never 
received any money upon that neither : that he did 
not read the laſt Petition at all, nor heard it read ; 
that it was the firſt Petition which he ſigned. 

Colonel Dave was produced in Court on the be- 
half of Taulconer, who ſaid, he knew nothing of his 

birth, he only knew his Father and Mother, that 
they lived in good faſhion and credit; but how this 
{aulconer hath been brought up, and where he hath 
inhabited for theſe ten or twelve years, he knew 
not: and that this was as much as he could ſay. 

Michel, an Alehouſe-keeper, was then produced, 
who {aid he knew nothing of Faulconer, but that he 
wis a very honeſt man, Faulconer having lain in his 
houſe, a year and three quarters; that he knows no- 
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thing to the contrary, but that he was a good 


Scholar, an honeſt man, and brought up at the 
Univerſity. | | 

Captain Mowbrey being produced as a Witneſs, 
did teſtify, that Anno 1649, in Auterdam, he met 
accidentally with Captain Bri/co, who ſaid to him 
and others, Gentlemen, I ſee you are in a ſad condi- 
tion, I will ſer you in a way to get money; here are 
Diutchmen taking up Men to go to Plantations, and 
you ſhall have twelve ſtivers a- piece a day, but I will 
warrant you, I will force them to leave you behind : 
and accordingly they received twelve ſtivers a day, 
and Briſco would have had them on ſhip-board, but 
one Church an Engliſhman, bid them take heed what 
they did, for he ferved ſome Engii/hmen ſo before, 
clapt them under decks, and received fo many fix 
Dollars a-piece for them, and fo left them: that he 
hath known Faulconer five years, and he hath be- 
haved himſelf civilly for aught he ever knew. 

Mr. Corey did teſtify ſomething to this purpoſe; 
in reference to Bri/co's ſending men to Plantations5 
who ſaid further, he had no more to ſay againſt B=, 
but that he was a man would drink, and ſomerimes 
ſwear as well as other men, that are accuſtomed 
to it; that he knows nothing to the contrary, but 
that he came to Breda to wait for imployment : in 
the mean time, whilſt he was there, he did as other 
men did, ſtrive to ſeek for relief. an age 

After the Court had with much patience heard 
Captain Biſbop, and the reſt of the Witneſſes on the 
behalf of Faulconer, the Counſel for Faulconer ſum'd 
up the Evidence, and left it to the Jury, with ſome 
further obſervations ; viz; 

That though the words barbarous and inhuman 
Rebels were not in the Petition, yet there were words 
of tender of ſervice, as the King ſhould command, 
and to proſecute his cauſe, which was the ſubſtance of 


the thing informed by Faulconer ; that Captain Bi- 


ſhop, and Lieutenant-Colonel Joyce, who have teſ- 
tified of Faulconer's ſervices, were Witneſſes to be 
preferred before any witneſſes produced againſt Faul- 
coner ; that the endeavour is not only to convict this 
man, but by conviction and diſabling of his credit, 
to undermine that which hath been acted by the 
Parliament, upon his teſtimony, and other concur- 
rent teſtimonies, not only in paſſing Votes, but in 
paſſing an Act of Parliament to ſell an Eſtate. | 
That there was nothing objected againſt the cre- 
Cit of this Witneſs, ſo long as there was any other 
ſtone to turn, though there were other endeavours 
uſed in Parliament, to prevent the fale of the Lord 
Craven's Eſtate; ſo that when all other N 
then they make uſe of this Indictment of Perjury, 
and ſo hope to undermine the Act of Parliament. 
Though Faulconer might have ſome extravagance, 
yet you ſee what his part was to act, to diſſemble 
that he was not what he was; and it may be, when 
he was amongſt the God-dammes, and ſuch kind of 
men, it was his part to be what moſt conduced to 
his end, [ike 1hem/elves:] for a man, as he was im- 
ployed, muſt twine himſelf into all ſhapes, and 
though not drink a health, yet ſometimes bold a 
candle lo th? Devil; that they acknowledge the 
charge in part, and would lay it in words, not in 


ſubſtance, and therefore not ſtrictly in the let- 


ter true, 

That it was proved that the firſt Petition was to 
ſerve the King, as they formerly had ſerved his Fa- 
ther,. and they ſerved his Father againſt the Parlia- 
ment : ſo their offer myſt needs be, to be entertain- 
ed to ſerve the King againſt the Parliament, 
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That it is a ſad caſe, that this man for ſo many 
ſervices performed by him for the Commonwealth, 
and ſettlements grounded upon his information, 


muſt be blaſted here by an artificial Indictment a 


great while after. | 
And if he ſhall after all this be convicted of Per- 


jury, it will be a diſcouragement for all men to 
undertake the like imployment for the future. 
And laſtly, the Counſel for Faulconer did offer, 


that if there be a miſtake in what he hath ſworn, 


yet it appears not to be maliciouſly or corruptly 
done, and that therefore the Jury ought to find for 


Faulconer. 


Te Reply by the Counſel, on the behalf of the Com- 
monwealth, againſt Faulconer, was to this purpeſe 
following. 


FN Entlemen of the Jury, you have heard the de- 
fence that Paulconer hath made; we have 
charged him, that he did take the Oath that was 
ſer down in the Indictment. They ſay, Firſt, We 
have not proved it; Secondly, That he did not take 
it, but did take it in effect; and Thirdly, If he did, 
it was not maliciouſly, nor corruptly: but not one 
of them hath ſaid it is not falſe, no not one of their 
own Counſel. The evidence that hath been given, 
tor the molt part, harh been to magnify the ſervice 
of this man, that is now in queſtion before you: 
we ſhall admit his ſervices to be true, but this we 
ſhall be bold to ſay, that a man that is imployed 
beyond ſea, and gives good return of his ſervice in 
ſome kind, that that will not give him licenſe to 
make a falſe accuſation in another kind: and it is no 
argument to ſay, that becauſe this man was a [py 
beyond the ſea, and did good ſervice as a ſpy, that 
therefore he did not give a falſe Information; in 
this he muſt not take a liberty to ruin any man by 
a falſe Oath : his ſervice muit not excuſe him, if 
what he hath ſaid be falſe. | 
As for what Mr. Biſhop ſaid concerning his Oath 
Mr. Bi/hop tells you, it is his fault if the words 
For io that effect] were not put down; if it were not, 
whoſe fault was it? It was mended by thofe whoſe 
judgments and conſciences induced them to it: the 
ation he took was done by the judgment of 


the Committee, and not by the direction of him that 


was a Miniſter, a Scribe to write, and not a Judge 
to dictate and correct, You have here two men 
of unqueſtionable truth and honeſty every way, 
(meaning Mr. Hinſlow, and Mr. Barners,) that 


lay poſitively, he did ſwear it; and God forbid that 


we ſhould live to that day, that any man ſhould be 
ruined upon a depoſition, taken by the judgment of 


2 Clerk, to ſuch or ſuch effect. If we ſhould come 
to ſoch a piece of Juſtice, that a depoſition to ſuch 
and ſuch effect, and that taken by a Clerk, ſhonld 
come to caſt a man, it is beyond an Oath of Sc. 


For it is the Judges that muſt fay, what 1s the effect 
of an Oath, and nat the Clerk that writes it. If a 
Clerk ſhall rake an Oath, and he ſhall come and 
ſay, it. is to this effect, never ſhall any man be free 
from him, that by Perjury will ruin another man. 
Tr:is proved unto you, it was read over to Faulco- 
ner, expreſly mended in his ſight, and ſworn by 


bim, and let the efe#? go with the Sc. that went 
before it. | 


They objected to our Witneſſes, that Briſco had 
fold his companions for twelve ſtivers a day; that 


- information had no other foundation, than the ſay- 
ing of a Dutchman, that ſaid fo, or of an Frgli/h- 


man in a Dutch bottom; and what was teſtifieq 
was what was ſaid, and not what was known Wd 
ſworn. They objected, that Briſtio would ſwrar as 
well as another ; that takes not off his teſtimony. 
But what do they ſay, concerning their own Wie. 
neis Bardſey, whom they have produced? He hath 
ſworn in terminis, in effect with Drury, which you 
will not forget: he ſwore, that when the firſt Peti- 
tion was drawing, it was moved by Za:lconer, that 
the words barbarous and inhuman Rebels ſhould be 
put in; but it was rejected by them that were there, 
as a thing uncivil: ſo their own Witneſs concurs 
with Drury. 

As for the depoſition on record at Haber daſt ers- 
hall, which being filed there, it is proof of itſelf, 
which no man may aver againſt, when it is record- 
ed; we have ſnewed it there, traced it here, 
brought a copy of it, endorſed with the Lord 
Bradſhaws hand; ſhall it be believed chat a man 
ſhall be confiſcated and loſe his eſtate, and not fo 
much as an Oath taken againſt him? It is apparent 
there was an Oath, and it is hoped you will believe 
that which the Parliament hath recodred, and ex- 
preſly proved by the Gentlemen of Haberdafhers- 
hall here preſent 3 which you will believe before 
any imaginations that can be made on the other ide. 

They have endeavoured to ſay ſomething touch- 
ing the converſation of this man, to uphold his cre- 
dit; but Gentlemen of the Jury, you are to conſi- 
der of the man, what damnable blaſphemy hath come 
our of his mouth, you have heard it, If a man 
will go ſo high, as to kneel down to drink à bealib 
toe Devil, J hope there is no excule for that; his 
goou ſervices muſt not plead for him to comply with 
God-dammes, that will not juſtify him, he was not 
ſent ro do any ſuch thing. But we have nor reſted 
there; have we not proved him a perſonater of o- 
ther men, a decoy, and things that a man ſhould be 
aſhamed to name: the two and twenty ſhillings 
piece he took out, and what bale wild words ke 
ſpake, not fit to be repeated? that will not be 
palliated by any ſervice whatſoever. And for that 
which Mr. Biſhap hath ſaid, nothing ſhall be ſaid 
againſt him, but what appears to you ; that Mr. 
Biſhop hath gone beyond a Witneſs: for when he 
hath done his teſtimony, he acteth and marageth the 
buſineſs, and in that is not equal to others that do 
not. For his expreſſion, that Faulconer is one of 
them by which the Commonwealth of Eng/and fits 
fate at this hour; it is God we fit fafe by, and not 
by him: I blame him not for his ſervice, but when 
we are upon a queſtion of truth, I ſay truth and 
righteouſneſs is beyond all the ſervice in the world. 

They ſay, my Lord Craven furthered the Peti- 
tion, and promiſed to ſecond it. Gentlemen, you 
muſt diſtinguiſh that which my Lord Craven knew, 
and that which he knew not: There is not one Witne's 
from beginning to ending, that can ever ſpeak one 
word, that my Lord Craven knew what the firſt Pe- 
tition was. In that Petition was the expreſſion of 
venturing their Lives, which was three weeks before 
the latter, which was ſingly to defire they might 
have money for their quarters. The firſt Petition 
had ſome expreſſions relating to their former ſervice, 
and ſomeexpreſſions of their readineſs for the future 3 
but that Petition, my Lord Craven never ſaw, but 
was delivered to one Long three weeks before, and 
Drury did put it down in his depoſition, when he 
was examined by Mr. Biſtop, which agrees with 
that which was read in Court. 


But 
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Bur the particular time when the latter Petition, 
or Memorial, was delivered, with which the Lord 
Craven is charged, was the evening before the 
King went from Breda. : 

They ſay that here is no corruption proved, and 
a man cannot be guilty without corruption: but 
certainly he that ſwears a thing that is falſe, it muſt 
ot neceſũty be corrupt. 

Faulconer ſwears, that thirty Officers did ſubſcribe 
the Petition: doth he bring any one to confirm his 
teſtimony, or the leaſt colour of evidence to what 
he hath ſworn ? 

It was further preſſed by the Counſel for the Com- 
monwealth, that the Jury would diſtinguiſh theſe 
two things, between the Petition framed and dicta- 
ted by Drury, and writ by Faulconer ; and that o- 
ther Petition delivered the night before the King 
went from Breda ; the firſt is produced, and proved 
to be Faulconer's own hand : that Petition was three 
weeks before, which begs for maintenance,and proffers 
ſervice, the copy of which was brought forth before 
any evidence was given by them; tor Drury upon 
his examination before the Council of State made 
the ſame known, and which agrees verbatim with 
that read in Court. So the dictating of that Peticion 
was by Drury, the writing by Falconer, the deli- 
very was to Secretary Long, and that was the thing 
whereof they did expect an account ; but that was 
not the Petition to which the teſtimony of Faulconer 
at all goes. That Petition of which this Oath is ſpo- 
ken, and to which it is apply*d, is the Petition which 
was drawn the evening before the Scots King went 
from Breda; that is the Petition talked of in the 
depoſition, that is the Petition upon which we pitch; 
and therefore if in that Petition there be none of 
theſc words, that which he hath {worn unto is falſe: 
for in that Petition we ſay there was no ſuch words, 
as varbarous and inbuman Rebels; nor ſuch words 
of proer of ſervice or malignity, but a meer de- 
fire of ſupply; and they have not offered the 
leaſt proof to the contrary. And /econdly, that it 
was not promoted by the Lord Craven, for the 
Petition was delivered by them to the Scots King, 
b-fore ſuch time as the Lord Craven came into the 
room, ſo that my Lord Craven was no promoter 
of the Petition; and had he been a promoter of it, 
there was no ſuch thing in it, as might give offence : 
no not the leaſt mention of the Parliament, nor any 
thing that might offend. And whereas they object, 
that this Oath was not corrupt, the very words of 
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his expreſſion are very conſiderable, for he doth re- 
markably fix the words in his depoſition, To fight 
againſt the Commonwealth of England, by the name 
of barbarons and inbuman Rebels: why would he 
fix ſuch an emphaſis upon it as that was? It could 
not be a bare miſtake: nor the words 10 this effe, 
as Mr. Biſhop would have had in, could never have 
ſerved the turn; for to ſay he would fight againſt 
the barbarous and inhuman Rebels, or to that effect, 
there is no ſuch eſſect in the one Petition nor in the 
other, Then a ſecond thing is, that this Faulconer 
being, as he depoſeth, the contriver of the Peti- 
tion, it could not be a meer overſight and miſtake 
in him; and then when he could not have his de- 
fire beyond ſeas, to get moneys, he ſaid, He would 
come here and do what miſchief be could. 

The Counſel urged further : Gentlemen of the 
Jury, what is become of the original depoſition, it 
concerns not us to know, no more than the original 
of depoſitions taken in the Country: it lies upon 
them that are for the Oath to make it out. Ir can» 
not be preſumed that the Parliament would confiſ- 
cate a Nobleman's eſtate, and order it to be fold : 
would they enter it into the Journal-book, and 
make it a record, ſhould ir come and be tranſmitted 
from H{aberdaſhers-ha!l, (the proper Judicatory for 
that buſineſs} to the Council of State, and from 
the Council of State to the Parliament, and then 
not to be a true Oath, or falſe Copy? That is not 
to be born, that a falſe Copy ſhould fell a Gentle- 
man's Eſtate, that a falſe Copy ſhould be recorded 
to ſtand to all Erernity. 

After the reply was made; every Judge in 
Court ſpoke what they in their judgment thought 
fit, for the better direction of the Jury: where- 
upon the Jury withdrew, and the next day brought 
in their Verdict, That they found the ſaid Faulconer 
guilty of the Perjury mentioned in the Indictment. 
The Ocder following was thereupon made, viz. 


By the Court; 


The Defendant was this day brought into Court, un- 
der the Cuſtody of the Marſhal of this Court, upon an 
Indiftment for Perjury, whereunto he bad formerly 
pleaded not guilty 3 and th: Fury thereupon being im- 
pannelled, and /worn, found bim guilty of the Perjury 
in the Indiftment mentioned: and thereupon th: ſaid 
Faulconer is committed to the Cuſtody of the [aid 
Marſbal; there to remain until, &c. 


9 


354 256. The Trial of Mr. John Lilburn, 6 Car. I. 


XXVI. The Trial of Mr. 


Joun L1itBUuURN, at the 


Seſſions of the Peace held for the City of London, at 
Juſtice-Hall in the Old- Bailey, upon Wedneſday, Thurſ- 
day, Friday and Saturday, the 13th, 14th, 15th, and 
I6th Days of July 1653. for returning into England, 
being baniſh'd by Act of Parliament. 


[Written (the chief part) by the ſaid John Lilburn.) 


AP S322 W AS Counſel or Proctor for 

7D 2" my Uncle George Li/burn Eſq; 
nnd one Mr. Joſiah Primate, c. 
dl | 1bout a Colliery taken from 
WT [STE chem in the County of Durham, 
„2 N by force and violence, by Sir Ar- 

. = bur Haſlerig; which he by his 
certificate computes to be worth five thouſand 
pounds Sterling per Annum. About which Colliery 
the ſaid Mr, Primate preferred a Petition to the 
Parliament, upon the 23d of December 165 f. in the 
delivery and management of which I appeared, as 
by the declared Law of Eugland, I might juſtifi- 


.ably do. 


Which Petition being by the Parliament referred 
to a Committee to examine it, who ſpent twelve or 
thirteen Jarge hearings thereupon, and upon the 


15th of January 1651, new {tile, the Chairman 
thereof, Mr. Hill made his report to the Houle ; 


but what it was, we never were permitted to ſee nor 
to hear read. And as ſome Members of Parlia- 
ment have ſince told me, he made his report quite 


* contrary to, or ſhort of the evidence that was gi- 


ven in: whereupon the Parliament, the ſaid 15th 


day of Januar), voted the foretaid Mr, Primate's 


Petition to be falfe, malicious and ſcandalous ; 
and that Sir Arthur Haſterig is not guilty either of 
Oppreſſion or Tyranny, in the Carriage and Pro- 
ſecution of this bufineſs ; and that all the Copies of 
the ſaid Petition, (which, relating only to Pri- 
mate, is not here inlerted) ſhould be burnt by the 
hands of the Common Hangman, And voted 
Mr. Primate to pay ſeven thouſand pound, or to 
lie in priſon till he pay it; which is all his pu- 
niſhment, And then the ſame day they paſſed cer- 
tain votes againſt me, which as they themſelves, 
by ſpecial order of the 17th of January, have 
printed them, verbatim thus follow. 


Reſolved, &c. 


That the Fine of three thouſand pounds be im- 
poſed upon  Lieutenant-Colonel John Lilburn, to 


be paid to the uſe of the Commonwealth. 


That he be fined two thouſand pounds more, to 


be paid to Sir Arthur Haſlerig for his damages; 


and two thouſand pounds more to be paid to. Fames 
Ruſſel, Edward Winſlow, William Molins, and Ar- 
thur Sguib Eſqrs; four of the Commiſſioners for 
compounding ; that is to ſay, to each of them five 
hundred pounds for their damages. | 


Reſolved, &c. | 
That Lieut. Col. 7obn Lilburn, be baniſhed out of 
England, Scotland, and Ireland, and the Iſlands and 
Territories thereunto belonging ; and not to return 
into any of them, upon pain of being proceeded a- 
gainſt as a Felon, and in caſe of ſuch return, ſhall 
ſuffer death accordingly. 


Reſolved, &c. 
That Lieut. Col. John Lilburn, do depart out of 
England, Scotland, and Treland, and the Iſlands and 
Territories thereof, within thirty days now next 
coming, and in caſe the ſaid Fobn Lilburn ſhall, 
after the ſaid thirty days, be found within England, 
Szotland, or Ireland, or the Iſlands and Territories 
thereunto belonging, or any of them; the ſaid 
Lieut, Col. John Lilburn, ſhall be proceeded againſt 
as a Felon, and ſhall ſuffer the pains of death, ac- 
cordingly. 

Rejolved, &c. | 

That the Serjeant at Arms attending the Parlia- 


ment, do apprehend the ſaid Lieut. Col. Jobn Lil- 
burn, and bring him to the bar of this Houſe, up- 


on Tueſday morning next, to receive the judgment 


of Parliament aforeſaid, and that Mr. Speaker do 
direct a warrant to the Serjeant at Arms accord- 


ingly. 


But being myſelf at the Parliament door when 
theſe Votes paſt, and underſtanding what they had 
done, Whough they ſate (to my remembrance) a 
good while after candle light, I ſtaid : and when 
the Serjeant at Arms came forth with his mace, and 


the Speaker, I ſpoke to him in theſe words, or to 


this effect; Mr. Serjeant, I underſtand, the Houſe 
hath this day paſſed ſome Votes againſt me,in which 
regard I ſtaid on purpoſe, to ſee if you have any 
thing to ſay to me. Unto which he replied, No, Sir, 
I have no warrant yet to meddle with you, and 

therefore 
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therefore you may go whither you pleaſe, Well, 
Sit, if you have none to-night, I will promiſe you, 
to wait upon you to-morrow morning, to ſee whe- 
ther then you will have any or no. And being as 
good as my word, the next day being Friday, 
'fanuary the 165, he committed me to the cuſto- 
dy of his Deputy Mr. Parſons, where I remained 
ul Tay morning next, (as it was ordered in the 
jaſt Vote) which was January the 20th ; and coming 
to the Parliament-door, I was uſhered into the Bar 
by the Serjeant at Arms, having his mace upon his 
ſhoulder ; where Mr. Speaker, as the mouth of the 
Houle, expreſſed himſelf in theſe words, or to this 
ect, ; | 

Lieutenant Col. Lilburn, you are commanded by 
this Houſe to kneel: unto which I anſwered in 
theſe words, or to this effect; Sir, with all ſubmiſ- 
ſion to this honourable Houſe, I defire firſt a little 
liberty to ſpeak, No, Sir, ſaid he, you are not 


permitted to ſpeak at all, but commanded to 


kneel, Well then, Sir, ſaid I, with all ſubmiſſion I 
ſtoop unto your ſentence, that you have already 
paſt upon me, but I cannot knee], TORREY 15508 

Lieutenant Col. Lilburn, © ſaid he, the Houſe 
commands you to kneel, Well then, Sir, faid J, 
to be ſhort with you, I neither can kneel, nor will 
I kneel, Withdraw then, ſaid he; which I did ac- 
cordingly, making them two or three congees at 
my going out, the which alſo I did as I came in. 
Whereupon, as I was informed, ſeeing that I would 
not kneel at their Bar to receive my ſentence, they 
voted to draw up an AQ of Parliament to baniſh 
me; and paſſed another vote by way of puniſh- 
ment, to take off ten days of the time they had 


formerly given me to depart the land in. Although 


upon the Friday at night before, I with my Keeper 
went to the Serjeant's Houſe, and ſpoke to him 
to this purpoſe : Mr. Serjeant, I underſtand the 
Parliament fits to-morrow, to chooſe the Com- 
miſſioners for regulating the Law, and I know it 
is their uſual manner to command all men that 
come to their Bar, (that they look upon as de- 
linquents or offenders) to receive their ſentence at 
their Bar kneeling. And truly, Sir, I have no 
deſire at all to affront them, or to vex them more 
than they are, for I believe they are vexed enough 
already at me. And therefore I beſeech you, 


oblige me ſo far unto you, as to tell the Speaker 


and ſome other Members, whom you pleaſe, from 
me, That when upon Jueſday I ſhall come to their 
Bar, to receive their ſentence, I ſhall not kneel, 
although they ſhould order you with your mace at 
their Bar to knock my brains out: and Sir, if you 
pleale to give me leave, I will render you my 
reaſon, and it is this. I know when any kneels 
at your Bar to receive a ſentence, the Parliament 
looks upon that action or geſture of kneeling, as 
a demonſtration of a man's own convincement in 
his own conſcience, that he is guilty, 'and thereby 
does deſerve ſuch a puniſhment, as by that ſen- 
tence is paſt upon him; the which if I ſhould 
do, I were in my own underſtanding the verieſt 
rogue in the world, becauſe my conſcience and ſoul 
tells me, that J have done no evil, nor broke none 
of the Parliament's Laws, but followed (as by the 
Laws of Angland J may juſtifiably do) an honeſt, 
Juſt and righteous buſineſs, in a juſt and honeſt 
way, without uſing any baſe or wicked ungodly 
means to effect my deſign in it. And whatever 


for returning from Baniſhment. 05 


Mr. Till hath reported to the Houſe; I am ſure 
of it, we have fully proved every clauſe and cir- 


cumſtance contained in our Petition, ſave only that 


clauſe of Sir Arthur Haſlerig's private correſpon- 
ding with ſome of the Commiſſioners of Haber- 
daſbers-Hall. But if we had not proved the Pe- 
tition, there is no Law extant in England to en- 
able the Parliament in the leaſt to paſs ſuch a ſen- 
tence upon me: and therefore for me in words, 
actions or geſture, to do the leaſt circumſtance, to 
make the Parliament believe that I in mine own 
conſcience was convinced that they had paſſed a 


juſt ſentence upon me; I had rather, Mr. Ser- 
jeant, be cut in ten thouſand pieces, than be ſuch 


a rogue and traitor to mine own liberties and the 
nation's; and therefore I beg of you beforehand to 
tel] them as much from me, that ſo they may 
avoid, if they pleaſe, their forcing me on Tue/- 
day next to affront them. And he afterwards aſ- 
ſured me, that the next day, being Saturday, he 
told twenty or thirty of the Members of Parlia- 
ment of it; ſo that they put the affront upon them- 
ſelves, and not I, But upon the ſaid Tueſday, after 
that I was withdrawn out of the Houſe, and ſet at 
liberty to be gone as ſoon as I pleaſed, there being 
great ſtore of Citizens, my very good friends,at the 
door, (who were Perſons that had always faithfully 
adhered to the Paliament's cauſe) with a Petition for 
the revoking of my baniſhment; the Petition being 
called for in, was read and debated, but laid aſide, 
without giving any anſwer to the Petitioners, The 
Copy of which Petition, as ſince it is printed in 
England, thus followeth. 


To the ſupreme Authority the Parliament of 
the Commonwealth of England, 


The Humble Petition of many well. affected People, 
inhabiting the City of London, Weſtminſter, 
Southwark, and parts adjacent, in bebalf of the 
juſt Liberties of the free People of England, highly 
concerned in the ſentence againſt Lieutenant Colonel 


John Lilburn “. 


HumBLy SHEWING, 


HAT if the manifold ſervices, and extreme 

ſufferings of Lieutenant Col. John Lilburne, 
in oppoſition to tytanny and oppreſſion, and how 
inſtrumental he hath been in the removal of divers 
ſorts of oppreſſors, his wonderful deliverances and 
clear acquitments by legal trials, from all former 
accuſations, without the leaſt ſtain to his reputa- 
tion; if all theſe could be forgotten, and that he 
ſtood in our thoughts, but as the meaneſt of well- 
affected perſons, (and ſuch at the leaſt we mutt 
allow him, having in all times adhered to Parlia- 
ments) yet in your late proceedings towards him, 
and heavy cenfure upon him, we apprehend our 
native rights ſo much concerned, that we never 
conceived a greater cauſe of ſpeedy application to 
you for redreſs, than upon this ſad occaſion. 

For certainly it cannot be denied, but if he be 
really an offender, he is ſuch by the breach of ſome 
Law, made and publiſhed before the fact, and 
ought by due proceſs of Law, and verdict of twelve 
men, to be thereof convict, and found guilty of ſuch 
crime; unto which the Law alſo hath preſcribed 
ſuch a puniſhment agreeable to that our fundamen- 


This Petition ſewing the eſteem and veneration Lilburn was in among the People; and the ſentiments thoſe times had of his 
Caſe, and the value they let on Trials by Furies, as the birthright of ExGLIsuuEx; is the reaſon it's here inſerted. 
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tal liberty; which enjoineth, that no freeman of 
England ſhould be adjudged of life, limb, liberty, 
or eſtate bur by Juries; a freedom which Parlia- 
ments in all ages contended to preſerve trom viola- 
tion; as the birthright, and chief inheritance of the 
people, as may appear moſt remarkably in the Pe- 
tition of Right, which you have ſtiled, that molt 
excellent Law, 

And therefore we truſt upon ſecond thoughts 
(being the Parliament of England) you will be fo 
far from bereaving us (who have never forfeited our 
right) of this our native right, and way of trials by 
Jurics, (for what is done unto any one, may be 
done unto every one ;) that you will preſerve them 


entire to us, and to poſterity, from the encroach- 


ments of any, that would innovate upon them. 
And if the original of the unhappy differences be- 
rween Sir Arthur Haſlerig and Mr. Lilburn, be duly 
weighed, (being as we are informed) it will appear, 
that Sir Arthur's ſtoppage of moneys due to Mr. Lil- 
burn, without legal proceſs, was the firſt occaſion 
thereof, 

And it is believed, that if Mr. Primate's cauſe 
[wherein Sir Arthur and Mr. Lilburn have been 
ingaged] had at any time either at firſt or laſt been 
admitted to a trial at Law, and had paſſed any 
way by verdict of twelve ſworn men; all the trou- 


ble and inconveniences ariſing thereupon had been 


prevented: the way of determination by major votes 


of committees, being neither ſo certain nor ſo ſatis- 


fa&ory in any caſe as by way of Jurics, the benefit 
of challenges and exceptions, and unanimous con- 
ſent, being all eſſential privileges in the latter: 
whereas committees are tied to no ſuch rules, but 
are at liberty to be preſent or abſent at pleaſure. 
Beſides, Juries being birthright, and the other but 
new and temporary, men do not, nor {as we 
humbly conceive] ever will acquieſce in the one as 
in the other; from whence it is not altogether ſo 
much to be wondered at, if upon diſſatisfactions, 
there have been ſuch frequent printing of men's 
caſes, and dealings of committees, as there have 
been; and ſuch harſh and inordinate heats, and 
expreſſions between parties intereſted, ſuch ſudden 
and importunate appeals to your authority, being 
indeed all alike out of the true Engl; road, and 
leading into nothing but trouble and perplexity, 


- breeding hatred and enmities between worthy fa- 


milies, affronts and diſguſt between perſons of the 
ſame publick affection and intereſt, and to the re- 
Joicing of none but publick adverſaries. All which, 
and many more inconveniences, can only be avoid- 
ed, by referring all ſuch caſes to the uſual trials and 
final determinations of Law, 

And, whereas you have cenſured Mr, Lilburn 
ſeven thouſand pounds fine, and to perpetual ba- 
niſhment, and to die as a felon if he return ; we 
are excecdingly afflicted in our ſpirits thereby, not 
only becauſe he hath not had the uſual way of 
trial by Jury, which yet weighs very much with 
us; nor for that we believe he hath followed 
Mr. Primate's cauſe, out of ſtrong perſuaſion of the 
juſtneſs thereof, (the cauſe in it ſelf, as we have been 
informed, being very intricate and hard to be under- 
ſtood, and ſo did not wilfully or intentionally carry 
it out againſt his conſcience, ſome of the commil- 
ſioners wiſhing to God it had therefore never came 
before them,) nor for that we believe him inno- 
cent of any wilful breach of Parliament privilege, in 
delivering printed Petitions, before the original was 
preſented unto you, [that being never before pub- 
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liſhed, to be a breach] though all theſe add to our 
grief, yet the main of our afflition ariſeth from the 
deſtructiveneſs of the ſentence, as being therein 
contrary to that other our fundamental native right, 
which injoins that fines ſhould have regard to the 
qualities of the perſons; a plowman ſaving his 
wainage, and a merchant his merchandiſe. Where. 
as this, if relating to his eſtate, we believe is ſo 
far from preſerving him in his quality, as that it 


leaves himſelf, his wife and children, without ſuſte. 


nance ; if in relation to his perſon, his affection to 
Parliaments, and zeal to publick freedom, renders 
all foreign Nations ſo unſafe to him, as that in 
effect he is baniſhed into a wilderneſs, and expoſed 
naked to the fury of bears and lions, 

The premiſes duly weighed, and for that (as we 
are informed) the parties accuſed and cenſured, 
have had no means to fee what report hath been 
made by the honourable committee, nor have had 
the liberty of exceptions thereunto, in like caſes 
granted; and in that many well- affected people that 
heard the debates, and E&Vftences on both ſides, are 
unſatisfied, both in point of poſſeſſion, and title to 
the colliery in queſtion ; that the honour of Parlia- 
ment may ſtand immaculate, our native fundamen- 
tal rights inviolable, and all thoſe gentlemen con- 
cerned in this cauſe left without any the leaſt 
grudging, or juſt complaint ; 


Me have deemed ourſelves beund in conſcience in moſt 
humble manner to intreat, 


I. That you will be pleafed to recall your fore- 
mentioned grievous ſentence upon Lieutenant Col, 
John Lilburn, and the reſt concerned therein. 

II. To give free liberty to Mr. Primate to pro- 
ſecute his cauſe, both for title, and poſſeſſion at 
the common Law; and therein to make uſe of 
what counſel he ſhall think fit. 

III. That Sir Arthur Haſlerig be referred to take 
his courſe at Law, for whatſoever injuries conceived 
to be done unto him by Lieutenant Col. John Lil- 
burn, or any others, as was granted in M. My/- 
grave's caſe with the ſaid Sir Arthur; and that 
Mr. Lilburn, or any others may have the fame 
liberty againſt Sir Arthur, if they conceive any 


cauſe. 


After which, the ſaid friends of mine drew up 
another, as they hoped, much more effectual than 
that foregoing. And upon the Tue/day after, being 
January the ſeven and twentieth, went up with it to 
the Parliament-houſe, but could not that day get 
it read. Upon which I that night ſup'd with about 
two hundred of them, at an houſe behind the Ex- 
change in London; and the next morning went to 
the S Healer of the Parliament, and told him, that 
on the morrow, being Thur/day, I intended, by 
God's aſſiſtance, to take my journey for beyond 
ſea, and therefore intreated him to give me his Pals : 
but he told me he durſt not for his hanging give 
me a Paſs. Unto which I replied ; Sir, that is very 
ſtrange, that your houſe will command me, upon 
pain of death to leave England by ſuch a day, 
[which I am willing to do] and yet you will not 
enable me by your Paſs to be gone. For want 
of which, it is very probable, when I come at the 
ſea- ſide, your officers of the Cuſtom-houſe will ſtop 
me: and yet, becauſe I am not gone out of Eng- 
{and before ſuch a day, I muſt be hanged, What 
is this elſe, but to lay a ſnare: for my life? for 
you command me upon pain of death to be aur. 

an 
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and yet you will not give me your Paſs to enable 
me to go, although it be almoſt impoſſible with- 
Hut it for me to get away. | 5 
Well, ſalth the Speaker, I dare not for my life give 
it you. So IJ was lorced to depart without it. And 
dne next morning, being Thurſday, Fanuary 29ih, 
took horſe at Finsbury-Stables by Moor fields, and 


rid through London and Southwark, being accom- 


panied with great ſtore of my friends on horſeback, 
who brought me divers miles on my journey. And 
the next day I came to Dover. 

And being forced at Dover to make uſe of the 
Parliament's printed Votes about my baniſhment, 


ſor my Pals, I was by the officers let go, and in a 


ſew hours time I arrived ſafe at Offend ; and upon 
the 81h of February laſt, arrived (by God's bleſſing) 
at Amſterdam, the place of my deſired reſt and 
abode, where, within a few days after, I found a 
printed Act of Parliament, which thus followeth: 


An Act for the Execution of a Judgment gi- 
ven in Parliament againſt Lieutenant Col. 


John Lilburn. 


H-reas, upon the fifteenth day of January, in 
W the year of our Lord, 1651, a Judgment 


was given in Parliament againſt the ſaid Lieutenant 
Col. John Lilburn, for high Crimes and Miſdemea- 
nur by bim committed, relating to a falſe, malicious 
and ſcandal-us Petition heretofore preſented to the Par- 
liament, by ene Joſiah Primate, of London, Leather- 
ſeller, as by the due proceedings had upon the ſaid Pe- 
tition, and the Judginent thereupon given at large, 


 apteareth: Be it therefore Enacted by this preſent 


Parliament, and by the Authority of the ſame, That 
the Fine of three thouſand pounds impoſed upon the ſaid 
John Lilburn, 4% the uſe of the Commonwealth, by 
the Fudgment aforeſaid, ſhall be forthwith levied by 
due Proceſs of Law, 10 the uſe of the Commonwealth 
accordingly. And be it further Enacted, That the ſum of 
1209 thouſand pounds impoſed by the ſaid Fudgment upon 
tbe ſaid John Lilburn, 7o be paid to Sir Arthur Haſle- 
rig for damages, and the ſum of two thouſand pounds like- 
wiſe impoſed by the ſaid Judgment upon the ſaid John 
Lilburn, zo be paid to James Ruſſel, Edward Win- 
flow, William Molins and Arthur Squib in the 
ſaid Judgment named; that is to ſay, to each of 
them five bundred pounds for their damages, ſhall be 
forthwith paid accordingly : and that the jaid Sir Ar- 
thur Haſlerig, James Ruſſel, Edward Winſlow, 
William Molins and Arthur Squib, their Executors 
and Adminiſtrators, ſhall have the like remedy and 
proceedings at Law reſectively againſt the ſaid John 
Lilburn, his Heirs, Executors, Adminiſtrators and 
Aſſizns, for the recovery of the reſpective ſums ſo given 
to them by the ſaid Fudgment, as if the ſaid reſpecti ve 
ſums had been due by ſeveral Recognizances in the na- 
ture of a ſtatute Staple, acknowledged unto them ſeve- 
rally by the ſaid John Lilburn upon the ſaid 15th day 
of January, in the year of our Lord 1651. And be 
it likewiſe Enacted by the Authority aforeſaid, That 
the ſaid John Lilburn Hall, within twenty days, to be 
accounted from the ſaid 15th day of January 1651, 
depart out of England, Scotland, Ireland, and the 
Hands, Territories, and Dominions thereof: And in 
caſe the ſaid John Lilburn at any time after the expi- 
ration of the ſaid twenty days, to be accounted as afore- 
ſaid, ſhall be found, or ſhall be remaining within Eng- 
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land, Scotland, Ireland, or within any of the Hands, 


Territories, or Dominions thereef; the ſaid John Lil 
burn Hall be, and is hereby adjudged a Felon, and 


Hall be executed as a Felon, without benefit of Clergy. 


And it is laſtly Enafted by the Authority aforeſaid, 
That all, and every perſon, and perſons, who ſhall, 
after the expiration of the ſaid twenty days, wittingly 
relieve, harbour, or conceal the ſaid John Lilburn, 
he being in England, Scotland, or Ireland, or any 
the Territories, Iſlands, or Dominions thereof, ſhall be 
hereby adjudged acceſſary of Felony after the fa#. 
And all Fudges, Fuſtices, Mayors, Bailiffs, Sheriffs, 
and all other Officers, as well Military as Civil, in 
their reſpective places, are hereby required to be aiding 
and aſſiſting in apprebending the ſaid John Lilburn, 


and in putting this AF in due execution. 


Friday, the goth of January, 165 1. Ordered 
by the Parliament, That this Act be forthwith 
printed and publiſhed. 


Henry Scobell, Cleric, Parliamenti. 


But the ſaid John Lilburn returning to his native 
Country in June, 1653, was apprehended, and 
committed to Newgate, as appears by the following 
Mittimus. | 


The (illegal) Mittimus of the Lord Mayor. 


«© Whereas it was enacted by a late Act of Par- 
5 lJiament, (entitled, An Act for the execution of a 
«© Tudgment given in Parliament againſt Lieutenant 
Col. John Lilburn) That the faid Joby Lilburn 
% ſhould within twenty days, to be accounted from 
„ the 15/þ day of January, 1651, depart out of 
England, Scotland, Ireland, and the Iflands, 
Territories, and Dominions thereof; and that in 
„ caſe the ſaid Jobn Lilburn at any time after the 
<« expiration of the ſaid twenty days, to be ac- 
«© counted as aforeſaid, ſhould be found, or ſhould 
be remaining within England, Scotland, Ireland, 
or within any of the Iſlands, Territories, or Do- 
% minions thereof; the ſaid John Lilburn is 1here- 
« by adjudged a Felon, and to be executed as a Felon, 
« as in the ſaid Act was mention'd: and whereas 
« the ſaid Jobn Lilburn hath been remaining, and 
found ſince the expiration of the ſaid twenty 
e days, within the Liberties of the City of London, 
in the Commonwealth of England, contrary to 
ce the ſaid Act: Theſe are therefore, in the name 
of the Keepers of the Liberties of England, by 
% Authority of Parliament, to will and require you 
&« forthwith, upon receipt hereof, to receive into 
« your Cuſtody, the Body of the ſaid John Lilburn, 
* whom I ſend unto you herewith for the Felony 
« aforeſaid, and him ſafely to keep, until he ſhall 
c be delivered by due courſe of Law; and this 
« ſhall be your Warrant, Given under my Hand 
e and Seal, dated this fixteenth day of June, in the 
« Year of our Lord, 1653. 


To the Keepers of the 


obn Fowk, Mayor. 
Goal of Newgate. 7 9 


Before the Seſſions began, Jobn Lillurn petition'd 
the Parliament, but they taking no notice of his 
Petition, he was brought to his Trial, July 1gth, 
as follows; | 


The 


The Keepers of the Liberties of England, by 
Authority of Parliament, againſt 7h Lil. 


burn, now Priſoner at the Bar, 


R. Lilburn was brought to the Bar upon 
| Il/:dneſday, the 13th of July, where after 
ſilence being made in the Court, the Clerk com- 
manded him to hold up his hand at. the Bar: 


Mr. Li/burn applying his ſpecch to the Lord Chief 


Baron De, deſired his honour to explain what 
was meant by holding up the hand at the Bar, that 
ſo by doing that Act, Ceremony, or Form, he 
might not run himſelf into ſnares and dangers. And 
after a large diſpute betwixt the Court and him 
upon that point, he ſaith, Then, my Lord, my name 
1 muſt acknowledge to be John Lilburn, Gent, ſon of 
Richard Lilburn of Thickley-Punchardon ia be 
County of Durham Ei; and 1 am here ready to an- 


| fever any thing any man hath to lay to my charge. 


And the Indictment being read, Mr. Lee, the Clerk 
of the Court, demanded of him whether he was 
Grilty, or not guilty. But Mr. Lilburn, the priſo- 
ner at the Bar, applied himſelf to the Court, and 
laid, | ? | 
My Lord Chief Baron Wylde, | 
T humbly defire, as my right by Law, to ſpeak 
freely againſt the inſufficiency and illegality of the In- 
dictment, before I join iſſue to it. Which being 


(with a little ſtruggling) granted him, he ſaid, Hell 


then, my Lord, now is the time, or never, for me 10 
aſſign my errors againſt, the Inditment, before I plead 
to it: for if once I Huld lead to it, it will then 
be too late to alien the errors; but if 1 do it before, 
then of right and juſtice you ought to grant me a Coſy 
of my Tnditment, and aſſign me learned Counſel in 
the Law ts conſult with, and a conventent time 10 
return in my Anſwer unto the ſaid Indifiment : all 
which (ſaid the Priſoner) is fully declared for good 
Law by the Lord Coke, in his 3d Inſtitute, fol. 29. 
34. 137, 230. which Book was publiſhed by 1100 ſpe- 
cial Orders of the Houſe of Commons in their virgi- 
rity and furity, in Anno 1641 and 1642, for good 
Law. The pregnant and pertinent paſſages of 
which places were diſtinctly read by the Priſoner 


at the Bar, and preſſed with all the earneſtneſs and 


reaſon he poſſibly could, to enjoy the benefit there- 


of. And, to the apprehenſion of the Priſoner, and 


multitudes of the by-ſtanders, the Court expreſly 


ordered that he ſhould have Counſel aſſigned, and 


the Copy of the Indictment ; but withal, he was 
ordered under his hand to ſend in his Exceptions : 


upon which the Priſoner was carried into the Gar- 


den, on the backſide of the Court, to draw them 
up; where, having remained ſome ſpace, during, 


the dining of the Court, he writ a Letter, the 


Copy of which thus followeth : 


For the Right Honourable the Lord Chief Baron 


I/Vylde, and the reſt of the Honourable Bench, 
theſe humbly preſent. 


My Lord, and the Honourable Bench, 

Ince I departed the Court, I have ſerionſly conſi- 
az dered, that I cannot legally make any Exceptions 
concerning the errors in the Indiftment, without a 
true Copy thereof, to compare with the Af againſ# 
Lieutenant Col. John Lilburn, and therefore I humbly 


pray that you would be pleaſed jo far to do me that 


right in point of life, that I may have a true Copy 
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thereof, and T ſhall ſpeedily preſent my Exceptions un- 


der my hand, and thankſully remain, 
Your Lordſhips moſt humble Servant, 
Tobn Lilbury, 


Which Letter being delivered by one of the 
Officers, as the Judge was at dinner ; as ſoon as the 
Court fat again, the Priſoner, contrary to his ex- 
pectation, was called to the Bar again, and Mr. Ig 
the Clerk of the Court preſſed very hard to him to 
plead to the Indictment, Guilty, or Net Guilty : but 
the Priſoner at the Bar applying himſelf to the 
Lord Chief Baron gude, very much wondered why 
he ſhould be called to the Bar any more, before he 
had enjoyed the benefit of their own Order, for a 
Copy of his Indictment, and the aſſignation of 
learned Counſel in the Law to confult with, Judge 
Warburton with ſome heat falls upon the Priſoner, 
and undervalues the works of that learned Man in 
the Law of England, Sir Edivard Ceꝶe, and the 
Parliament's Orders that had cauled his ſecond, 
third, and fourth part of his Inſtitutes to be printed; 
and highly extols the abſoluteneſs of Parliaments, 
Upon which, the Priſoner at the Bar replies with a 
great deal of zeal, earneſtneſs, reaſon, underſtand- 
ing, and length of time.. And after a long and te- 
dious ſtruggling, he could obtain no more that night, 
but a lame Order to have Counfel aſſigned him 
only to one individual point. And taking out the 
Order by his Friends the next morning, being 
Thurſday, Fuly 14, 1653. he ſent a Letter to the 
Court, the true Copy of which thus followeth : 


For the Right Honourable the Lord Chief Baron 
lde, and the reft of the Honourable Bench, 
for the Goal- delivery at the Old- Hai). 


My Lord, 
/ Ouchſafe me liberty to acquaint you, that imme- 
dialely upon my getting to my lodging in New- 
gate, I diſpatch*d away this bearer, Mr. Overton, 
with another Friend, to the Court for their Order, 


. which vas given unto them , and by it Mr. Serjeant 


Glyn, Mr. Serjeant Earl, Mr. Maynard, Mr. Hales, 
Mr. Twiſden, Mr. Wylde, Mr. Chute, and Mr. 
Norbury, ou be aſſigned of Counſel with John 
Lilburn Gentleman, to adviſe with him whether he 
Hall inſiſt upon his Plea in Law, or whether he be 
tbe ſame John Lilburn named in the AF, or nt, 
before ten of the clock to-morrow in the fore nion. 
Sir, the parties who took the Order, poſted away 10 
ſeek the Counſel, and ſpent ſeveral hours, but could 
find none of them but Mr. Maynard, who vas /ick ; 
and Mr. Chute, who was juſt a going out of Town: 
and beſides, my Lord, give me leave to acquaint your 
Honour, that in a private way, I have got the ofi- 
nion of ſome well verſed in the Law, and really, my 
Lord, when they read the Order of the Court, and 
are told that I cannot get a Copy of the Indiftment, 
they ſtand amazed at it, and know not what lo ad- 
viſe : Therefore, ſeeing that really and in ſeriouſneſs 
1 have done the utmoſt to get the advice of Counsel 
according to the ſaid Order, and cannot obtain it 10 
any purpoſe ; neither can thrſe that are willing pri- 
vately to help me, do me any good (as they ſay) 
for want of the Copy of the Inditment, which they 
ſay in Law and Reaſon ought not to be denied 10 


me ; therefore I bumbly continue my Suit to your Ho- 
nour, 
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your, and the honourable Bench, that you would not 
require impoſſibilities from me, that am no Lawyer, 
in an abſolute unprecedented. caſe, wherein I bai 19 
fotteps at all to tread in, or any other guide to wa!k 
ky, but only the natural reaſon of an ignorant and 
ill;torate Man in the praftick part of the Law of 
England. And therefore do moſt humbly pray and 
beſeech your Honour, and the honourable Bench, as 
you are Chriſtians, and men of honour and conſci- 


Le, to afford me a Copy of my Inditment, and time 


till the next Seſſions to conſul! with the Counſel that 
you have aſſigned me: for which favour and juſtice, 
Hall be very much obliged to remain, 


| Newgate, Yours in ſincerity and heartineſs 
Fuly 14, 1653. to ſerve you, 


Jobn Lilburn. 


But for all the aforeſaid Letter, he was called to 
the Bar upon Thurſday in the forenoon, where he 
again ſtruggled very earneſtly for a Copy of his In- 
ditment, as his right by Law: and the Lord 
Chief Baron lde fitting upon the Bench, the Re- 
corder and the Priſoner had a long and hot encoun- 
ter each with other; and about two a- clock in the 
afternoon the Priſoner was diſmiſſed, with a pro- 
miſe of the Copy of his Indictment, being there- 
upon ordered to bring in his Exceptions by two a- 
clock the next day in the afternoon: but the Pri- 
ſoner, ſeveral hours after his diſmiſſion, apprehend- 
ing himſelf wronged with thoſe delays or denials 
(of right and juſtice) that were put upon him, vrit 
4 third Letter, the Copy of which thus followeth. 


For the Right Honourable the Lord Chief Baron 
Wylde, and the Honourable the Court of Goal- 
delivery, ſitting in the Old-Baily, theſe humbly 
with ſpeed preſent. 


My Lord, 
7 Stand amazed why J am denied a Copy of my In- 
" diftment, which I apprehended the Court granted 
me at the Bar as my right; I did therefore ſend 
my father and father-in-law, with my brother-in-law, 
and my couſin-german, humbly to defire it as my right, 
but they returned me your denial of it : in which re- 
gard, in all humility, though much of my time be 
expired, I have by theſe few lines once again ſent my 
father and brother do wait upon you for a Copy of 
it, (to leave you without excuſe) which is my abjolute 
right by Law; and do therefore humbly intreat you 
il may be ſent to me preſently, without which I am 
not bound in Law to draw up a Plea, nor cannet. 
But if I muſt be murdered and deſtroyed without Law, 
my innocent blood be upon the heads of thoſe that ſhall 
be guilty of it, by will to take it from me. So hum- 
bly craving your Lordjhips legal, ſpeedy, and juſt an- 


ſwer, I reſt, 


Your Lordſhips moſt humble 


ty wages Servant, ſo far as you are a 
Da 1 maintainer of the People of 
night. England's fundamental Laws 


and Liberties, 
John Lilburn. 


But receiving no benefit by the ſaid letter, the 
next morning, being Friday, his father went to the 
Lord Chief Baron's Chamber; but he being prepa- 
ring to go out of Town, he could not be permitted 
to ſpeak with him. After which, the old Gentle- 


man came back to the O!d-Bailey, to complain of 
his ſon's hard uſage ; and trom them, with a meſ- 
ſenger went back again to the Lord Chief Baron's 
Chamber, and from thence to Attorney-General 
Prideaux's Chamber, to get Warrant from l:im to 
enjoy the Copy of the Indidtment: and then com- 
ing to the Court again ; about ten of the clock he 
received it from the hand of Mr. Lee; the Copy 
whereof thus [oilow<th, 


At the Seſſions of Peace held for the City of 
London, at Juſtice Hall in the Ola-Bailey, 
now fitting this preſent 16th day of Fuly 
1653. 


London ſſ. HE Jurors for the Keepers of the Liber- 

ty of England, by authority of Par- 
liament, upon their Oaths do preſent, that in, and by 
a Statute made in the Parliament f this Common- 
wealth of England, helden at Weſtminſter, in he 
County of Middleſex, the 30th of January, in the 
Tear of our Lord 1651. intitled, An Act for the 
execution of a judgment. given in Parliament againſt 
Licut. Col. John Lilburn; it was enacted by the ſaid 
Parliament, and by the autberity of the ſame, that 
the ſaid John Lilburn ſhould (within twenty days, 
lo be accounted from the 16th day of January 1651,) 
depart out of England, Scotland, Ireland, and the 
Hands, Territories and Dominicus thereof. And in 
caſe the ſaid John Lilburn, at any time after the ex- 
piration of the ſaid twenty days, to be accounted as a- 
foreſaid, ſhould be found, or ſhould be remaining with 
in England, Scotland, Ireland, or within any of the 
Iſlands, Territories or Dominion thereof; the ſaid 
John Lilburn ui be, and was thereby adjudged a 
Felon, and ſhould be executed as a Felon without be- 
nefit of Clergy. And it was alſo enatted by the au- 
thorily aforeſaid, that all and every perſon and per- 
ſons, who ſhould after the expiration of the ſaid twen- 
ty days, willingly relieve, harbour, or conceal the 
/aid John Lilburn, he being in England, Scotland, 
or Ireland, or any the Territories, Iſlands, or Domi- 


nions thereof, ſhould be thereby adjudged acceſſary of 


Felony after the fact. And ail Judges, Fuſtices, 
Mayors, Bailiffs, Sheriffs, and all otber Officers, as 
well Military as Civil, in their reſpectiue places, are 
thereby required to be aiding and aſſiſting, in apprebend- 
ing the ſaid John Lilburn, and in putting the ſaid Act 
in due execution, as in and by the ſaid Af of Par- 
liament appeareth. And that the ſaid John Lilburn, 
late of London, Gentleman, the Statute aforeſaid not 
weighing, nor the puniſhments therein contained any 
wobit fearing, after the expiration of the ſaid twenty 
days, to be accounted from the ſaid 15th day of Ja- 
nuary 1651, as aforeſaid, to wit, the 15th day of 
June, in the year of our Lord 1653, was found, and 
was feloniouſly remaining within England aforeſaid ; 
that is to ſay at London, to wit, in the Pariſh of 
Giles without Cripplegate, in the Ward of Cripple- 
gate, London aforeſaid,” againſt the form of the Sta- 
lute aforeſaid, and againſt the publick peace, &c, 


Sadler. 


And bringing it to his ſon, who, with the beſt 
Counſel that he had, reading it, his work was all 
of new to begin again; ſo that he was forced firſt 
to poſt away his own father and others, to let the 
Court know, that although it was their order in 


Court, that he ſhould have had the Copy of his 
| Indictment 
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Indictment the day before, being Thyur/day, about 
two a clock in the afternoon ; yet 1t was ten a clock 
upon Frriday forenoon, before he could get it. 
And at two a clock in the afternoon upon the ſaid 
Friday, he was to appear at the bar; and all his 
work, upon the ſerious viewing the Indictment, was 
to begin a- new, ſo that it was impoſſible that in 


three or four hours time he could be ready. And. 


thereſore his father and Mr. Overton, preſt the 
Court to give him time till the next morning, Se- 
ing Saturday the 16th of July, to make his Excep- 
tions ready, and put them in; but it would no 
ways be granted, nor no longer time than two 
hours to be added to the former, At the under- 
ſtanding of which, he intreated his father-in law, 
and Mr. Thomas Prince, to go down to the Court 
again, and tell them that it was altogether impol- 
ſible that the Priſoner could make his Exceptions 
ready by four a-clock in the afternoon of the ſaid 
Friday, it being ten in the forenoon, before he 
could get the Copy of the Indictment; although 
it was their order, that he ſhould have had it by 
two a- clock in the afternoon the day before: and 
therefore they preſſed hard at the Bar to the Court, 
co have till the next morning being Saturday, for 
the Priſoner to bring in his Exception ; but they 
allo returned with a Negative, The Priſoner and 
fuch as he had at work, followed his papers as for 
their lives; and about fix or ſeven at night, came 
the meſſengers from the Court for Mr. Lilburn the 
Priſoner, who being come to the Bar, Mr. Lee the 
Clerk preſſed him again to plead guilty or not guilty, 
to the ſaid Indictment ; but the Priſoner little re- 
garding him, addreſſed himſelf to the Lord-Mayor, 
as the then Preſident of the Court, and gave him an 
exact Narrative of what delays he had had about the 
getting of the Copy of thelndictment; being delayed 
from two a clock in the afternoon upon Thur/day, 
till ten a clock in the forenoon that preſent Friday : 
and that as ſoon as he had got it, he had taken all 
the pains, and uſed all the induſtry, that it was poſ- 
ſible to be expected from an ignorant man in the 
formalities and niceties of the Law of England. 
That he had ſent ſeveral meſſengers truly to ac- 
quaint the Court, that he could not poſſibly get 
the ſaid Exceptions deliberately perfected before the 
morrow morning, being Saturday. That they were 
weighty things, and the failing in one word, might 
coſt him his life. That he was (when Mr. Briſco 
came for him) but newly begun to read, examine, 
and compare the ingroſſed copy with the original, 
to ſee whether there was any faults in it or no; that 
he nothing nigh had read over one quarter of it, 
when he was called away to come to the Court. 
That he hoped they would not compel him, to put 
in uncorrected Exceptions for his life, eſpecially ſee- 
ing the miſtake of one word might deſtroy him, 
and eſpecially ſecing procraſtination of time was no 
part of his fault, but the Court's only and ſolely, 
who had cauſeleſly ſpent ſo much time, before they 
would give him that, the Copy of his Indictment, 
which was in Law (he having already made his 
verbal Exceptions) ſo eſſentially and legally his 
right, and without which he neither was bound, 
nor could make legally and formally in Law his 
Exceptions againſt the Indictment read unto him in 
Court. And therefore humbly prayed, that he might 
enjoy the honourable Court's favour till to-morrow 
morning, to make them ready, and put them in : 
which being granted, he the Priſoner departed tojhis 
lodging, and poſted away to ſeveral of his Counſel, 


ſome of which coming to him that night, he had a 
large diſcourſe with them, and they read much of 
his papers, and very highly approved of his Excep. 
tions: but withal told him, he had fallen far ſhort 
in demanding his right and due, 

So upon Saturday about eight a- clock in the fore. 
noon, he was brought to the Bar again; and he 
was preſſed again by Mr. Lee, to plead, gxilty, or 
not guilty, to the Indictment, 

But Mr. Lilburn, the pritorer at the Bar, regarde 
not him, but addrefled himſelf to the Lord- Mayor 
and the Court, acquainting them where they left off 


* 


the Jait night; and that in obedience to their com- 


mands, he had brought in his Exceptions againſt 


the inſufficiency of the Indictment, read unto him 


in the Court, fairly ingroſſed in Parchment accord- 
ing to Law, and humbly prayed that it might be 
accepted, recorded and read : fo handing it into the 
Court, the Recorder Mr. Steele took it his hand, 
looked upon it, and ſaid, Mr, Libyrn, this is not 
under your Counſel's hands. 

Mr. Lilburn, 
of chem tell me it needs not; but it is under my 
own hand, and I muſt and will juſtify, and make 
good thoſe Exceptions with my life. 

Recorder, Wherefore did we aſſign Counſel? one 
cauſe was, that they might ſign your Exceptions. 

Lillurn. My Lord, with your favour thus; be 
plealed to take notice, that in your aſſigning me 
Counſcl, you have only done it to one individual 
point; which is not only a ſna!e to me, but alſo to 
my Counſel. Firſt, to me, in cooping me up to 
one plea for my life; whereas the inſufiictency of the 
Indictment, and the illegal contradictory things 
upon which it is grounded, and my right in Law, 
leaves me ſufficiently at elbow-room, to have plu- 
rality of Pleas or Exceptions: and therefore in 
your aſſigning me Counſel in one point only; if 
they ſhould ſet their hands to any more but that one 
point alone, they tell me, they run themſelves into 
ſnares and dangers. But, my Lord, they likewiſe 


tell me, if you and this honourable Court, pleaſe to 


aſſign them of my Counſel at large, they will not 
only ſign my Exceptions, but will venture their all 
at the Bar of Juſtice to maintain them to be good 
Law. And not only fo, but they tell me, and bid 
me tell the Court, if I pleafcd, that if they have 


any underſtanding in the Law, and that their Law- 


books ſpeak truth, they are very confident that all 
the Judges and Lawyers in England put together in 
one, ſhall never be able while they breathe, to draw 
up a legal Indictment upon the Act of Baniſhment, 
of the 3oth of January 1651, and the Votes or 
Judgment (as it's called) of the 15th of January 
1651, upon which it is grounded, if theſe printed 
copies of them, be true copies; becauſe, my Lord, 
they lay, a judgment, and the execution =" judg- 
ment, ought to be like a pair of Indentures exactly 
even in all things, the one neither to be above nor 
below the other, but even with it in all circum- 
ſtances; but in the pretended judgment, and the 
Act for execution thereof, there are theſe three eſſen- 

tial differences. | | 
Firſt, The judgment (as it's called) ſaith, Lieu- 
tenant-Colonel John Lilburn ſhall be baniſhed and 
depart out of England, within thirty days next after 
the ſaid 15th day of January 1651 ; but the Act for 
executing the ſaid judgment, expreſly ſaith, he 
ſhall not ſtay in England above twenty days next 
after the ſaid 15th day of January 1651. So that, 
my Lord, here is ten days difference betwixt the 
Judgment 


No, Sir, it is not, I am ſure ſome 
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Judgment itſelf, and the Act for the pretended exe- 
cution thereof; which makes an eſſential nullity in 
it, and all proceedings that are founded upon it. 

Secondly, T he pretended Judgment baniſheth one 
Lieutenant-Colonel John Lilburn out of England, 
S:ctland, and Ireland, and the Iſlands and Territo- 
ries thereunto belonging, but baniſheth him not in 
the leaſt out of their Dominions ; ſo that Hales be- 
ing ſtiled, diſtinguiſhed, and denominated in Law 
ro be a Dominion, the ſaid baniſhed Lieutenant- 
Colonel Jobn Lilburn, by any words contained in 
the ſaid baniſhing Votes or Judgment, might le- 
gally and _ have lived in Wales all his days. 
But then comes the ſaid Act of January 3oth, 1651, 
which is called an Act for the execution of the ſaid 
Judgment of the 15th of. January 1651, given in 
Parliament againſt Lieutenant-Colonel Fohn Lil. 
burn, and it baniſheth the ſaid Lieutenant-Colonel 
out of England, Scotland, Ireland, and the Iſlands, 
Territories and Dominions thereof : ſo that here 
js a main eſſential difference betwixt the pretended 
udgment, and the Act for the execution thereof. 

The third difference betwixt them is this; the 
pretended Judgment of the 15th of January 1651, 
ſaith, That if the ſaid baniſh*d Lieut. Col. Jobn Lil- 
burn ſhall return into Erg/and, &c. at any time after 
the expiration of the ſaid thirty days, he ſhall be 
proceeded againſt as a Felon, and ſhall ſuffer death 
accordingly, | 

But the ſaid pretended Act of the goth of Ja- 
nuary 1651, made on pretence for the execution 
thereof, expreſly ſaith, by way of addition, that if 
the ſaid Lieut, Col. John Lilburn ſhall return into 
England, &c. after his baniſhment, he ſhall be, 
and is hereby adjudged a Felon, and ſhall be exe- 
cuted as a Felon without benefit of Clergy 3 ſo that, 
my Lord, they ſay it is impoſſible to draw up a 


legal Indictment upon the fore- mentioned contra- 


dicting Act, Votes, or pretended Judgment. 

Mr. Recorder. Well then, Mr. Lilburn, ſeeing 
your Counſel are ſo willing; as you ſay they are, 
to ſign your Exceptions for good Law, the Court 
will give you time till ſix of the clock at night, to 
E their hands to it, and will aſſign you Counſel at 
large. Unto which Mr. Lilburn replied, My Lord, 
I am put upon a great ſtreight. 

Firſt, In that the Seſſions are holden a week after 
they ſhould uſually have been held; by means of 
which length of time, moſt of the great and 
chiefeſt, able, and moſt learned Counſel of Eng- 


| land, are gone out of Town. 


Secondly, Your Honour, and the Court, hath 
exhauſted and ſpent from Wedneſday morning, till 


this hour, before you would fully grant me that 


which is my abſolute right by Law; by means of 
which delay of time, I am afraid, I have by this 
Joit all my Counſel, that you have aſſigned me, 
that I can fully reſt upon, that were in Town when 
I named them for my Counſel, and whom, if you 
pleaſed to have ordered it fo, I could have often 
conferted with ſince, though now truly, I am afraid 
they are all gone out of Town upon the Circuit; 
and if they be, is't poſſible that I ſhould get their 
hands to my Exceptions by fix a- clock? And there- 
fore that we may delay no longer time in this 
Trial, I beſeech you without any more ado, ac- 
cept of my own Exceptions under my own hand : I 
am ſure I am the moſt concerned in them, and my 
life muſt pay for the faults in them, if there be any. 


And therefore I pray accept of them without an 
vol. VII. Pray P , "wy 
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that although he was a moſt expert Soldiet, yet in 
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more ado, under my own hand alone: Iam ſure my 


Counſel tells me, you ought in Law to do it. 


Recorder. Well, Mr. Lilburn, in ſhort, the 
Court tells you they cannot in Law, nor will not ac- 


cept them, without your Counſel ſign them. 


Lilburn, Really, Mr. Recorder, you drive me 
to very great ſtreights, in delaying me fo long my 
right by Law, before you will fully grant it me; it is 
an apparent hazard, and a very great probability iny 
Counſel are all already gone our of Town: and 
then after you have ſo delayed me, to tie me up to 
an unneceſſary and unrequired in Law Punctilio, for 
me to get my Counſel's hands to my Exceptions in 
ſo ſhort a time, when in probability it is impoſſible 
it ſnall or can be done. aenn 

Beſides, my Lord-Mayor, conſider of the in- 
conveniency that Mr. Recorder would' tie-me to, 
which is this; I ſtand here to plead for my life, and 
I am commanded to put in my Exceptions againſt 
the illegality of an Indictment read unto me; and it 
may be it is evidently ſeen, known, or at leaſt be- 
lieved, that I have ſeveral] of the now preſent grea- 
teſt men in England, for my grand and chiefeſt ad- 
verſaries; and therefore to tie me up in my caſe at 
all, to bring in any thing under my Counſel's hands, 
is a ſnare and danger to me: for we all know by ex- 
perience, my Lord, how eaſy it is for the great men 
in power, right or wrong, to cruſn and deſtroy any 
man that they in good earneſt ſet themſelves againſt ; 
and it is apparent their indignation is heated ſeven- 
fold againſt me, (but, I muſt avow it, without an- 
the leaſt juſt ground or cauſe) and it cannot blo 
but burn in a very great degree againſt my Coun- 
ſellors, that ſhall help me in Law to preſerve my 
life, againſt their inraged and big ſwoln malice. 
And, my Lord, I am fure, almoſt all thoſe Coun- 
ſellors that you have aſſigned me, are-not only men 
of great eſtates, but alſo men of great practice, 
which is their livelihood ; and it's poſſible my con- 
dition, before my Trial is done, will compel and 
neceſſitate me, to ſpeak that high and yet legal 
language, that may ruih and deſtroy my Counſel, 
either to plead it,or ſet their hands to it: and for me 
to expect or deſire that from them, that ſhall appa- 
rently tend to the ruin and deſtruction of them and 
their families; when IT am in ſuch a mean, low, and 
poor condition, as that Iam able in no meaſure, in 
the leaſt, to make them any part of amends, for 
thatruin or loſs, they ſhall or may ſuſtain, by too deep 
ingaging for my preſervation ; I were an irrational, 
unjuſt, beaſtly man to do it. My Lord, it is my 
perſon at preſent now at the bar, that is in hazard 
and jeopardy, and none elſe. And, my Lord, I 
am long ſince robbed of all niy eſtate, by the ty- 
rannical will and arbitrary pleaſure of Sir Arthur 
Haſlerig 3 and have long ſince nothing left to buy me 
bread, but what I borrow. And, my Lord, I 
have now nothing to loſe but my Wife and tender 
Babes, and my ſkin ; and to die to me is gain, ſo 
I be not felo de ſe, a murderer of myſelf: and there- 
fore I beſeech you, my Lord, let me put in my 
Exceptions under my own hand. Fa” 

Mr. Recorder. Mr. Lilburn, if you be fo ear- 
neſt thus to do, wherefore do you ſo much preſs for 
Counſel learned in the Law to be aſſigned you? 

Mr. Lilburn. I will tell you preſently, my Lord: 
In the 1talian Hiſtory of a Nobleman of Laly, and 
otherwiſe, I have read and heard of Guſtavus Adol- 
bus, that valiant and wiſe late King of Sweden 
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all difficult and knotty enter prizes that he did en- 
deavour to undertake, he would call all his able, 
diſcreet and underſtanding Officers together. And 
becauſe, as Solomon ſaith, two is better than one, and 
a three-fold cord is not eaſily broken; he would ad- 
viſe and conſult with them all: but yet, being he 
was, and did apprehend himſelf moſt concerned, 
and had the far greateſt ſtock to adventure in the 
affair he went about, he would not abſolutely be 
tied up in every punctilio to their advice; but be- 
ing a very wiſe, righteous, juſt, and withal valiant 
man, it is therefore ſaid of him, when he had heard 
with mature deliberation all their advices, he would 
after that with a ſerious conſultation with his own 
reaſon and underſtanding, draw his own inferences 
and concluſions, and with mettle and gallantry put 
them only in execution. Even ſo, my Lord, my Life 
being at ſtake, although I have a little competency 
of underſtanding, and mettle enough to execute a 
thing; yet being I am ignorant of the punctilio's,for- 
malities or practick part of the Law; and being that 
the Scripture ſaith, Woe to him that is alone, for two 
is better than one, and a threefold cord is not eaſi- 
ly broken ; on thoſe conſiderations I am deſirous to 
conſult with learned Counſel in the Law, eſpecially 
ſince it is my right by Law fo to do. But I do aſſure 
you, my Lord, ſeeing God hath endowed. me with 
a good proportion of judgment and underitanding 
to diſcern of things, and ſeeing my adventure is a- 
bundantly the greateſt, I will not abſolutely be tied 
up to follow my Counſel's advice in all things, nei- 
ther will I do it, unleſs I like it very well; but in 
moſt knotty, difficult and high caſes, that is not 
ſafe for them too deeply to engage in, for fear of 
their own ruin, and my abſolute inability in any 
proportionable meaſure to requite them; I will 
therefore draw my inference and concluſions from 
their advice and counſel, and manage them myſelf 
in my own way, for the ſafety and preſervation of 
my own life. And therefore, my Lord, I pray 
you again to accept. of my Exceptions under my 
own hand, without any more ado, that ſo we may 
ſpeedily come to ſome iſſue of this tedious jangling 
buſineſs. | 
Recorder, Mr. Lilburn, I tell you again, the 
Court will not, nor cannot receive your Exceptions 
without being ſigned by your Counſel z and there- 
fore to enable you to procure their hands, we will 
give you an order at large, that ſo you may fully 
be ready by ſix a clock. | | 
Mr. Lilburn. My Lord, I pray deliver the or- 
der ſpecdily to my father there in Court, leſt if it 
be never ſo little delayed, my Counſel be all gone 
out of Town : which being by the Court aſſented 
unto, the Copy of the order thus followeth ; 


* London. 


T the Goal-delivery of Newgate, 
July 16, 1653. Mr. Serjeant Glyune, 
„Mr. Serjcant Earle, Mr. Maynard, Mr. Hale, 
«© Mr, Tuiſden, Mr. Wilde, Mr. Chute, Mr, Nor- 
„ bury, and Mr. Webb, are by this Court aſſign- 
ed of Counſel, with John Lilburn Gent. to per- 
fect his Plea in Law, and deliver the ſame under 
the hands of them, or one of them, before ſix of 
* the clock this day in the afternoon.” | 

Sadler. 


Whereupon the Priſoner withdrew to his lodg- 
ing, and being brought to the Bar about ſix a I 
at night, Mr. Lee the Clerk of the Court preſſed 
very hard to him, to anſwer and plead to the In- 
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dictment, guilty or not guilty ; beſides whom, ſtept 
up another Gentleman in the Court, and he in a 
mumbling manner preſt ſomething, as hard as hi; 
lender abilities would enable him. Whereupon Mr 
Lilburn demanded to know of the Lord-Mayor, 
what that newly come Gentleman was, that was ſo 
far afraid to ſpeak out his mind, that he could ng. 
underſtand what he ſaid, Whereupon anſwer was 


returned, it was Mr. Rall the Attorney of the 


Dutchy, who was come thither to be a Proſecutor 
for the State or Commonwealth. | 0 

But Mr. Lilburn's chiefeſt buſineſs being with the 
780 he accordingly applied himſelf to the Lord. 

ayor: 9 cf 

My Lord, I deſire to give your | honour a true 
and real account of all my tranſactions, ſince 1 was 
laſt before you, which is this: You may remember 
at my being laſt at the Bar, I told you, 1did verily 
believe my Counſel were all upon the point of going 
out of Town ; in which regard I earneſtly intreat- 
ed you without more deluy to deliver your order to 
my father, that ſo he might not fall ſhort of get- 
ting to my Counſel before they were gone; but, 
my Lord, at my departure from the Bar, as ſoon 
as I came to my lodging, I all on poſt haſte dif. 
patched my coulin-germans, George and William 
Lilburn, to Mr. Norbury, who they found juſt rea- 
dy to mount on horſeback, to be gone out of 
Town, and acquaint him by word of mouth, 
with the order the Court had made, to aſſign him 
my Counſel at large: and he was pleaſed without 
any delay, in his riding-habit, to haſten to me, 
and ſeriouſly read over my Exceptions, and ſign 
them, and ſo bid me farewel, and is gone out of 
Town. But, my Lord, that which I deſire your 
honour to take notice of, is, That if J had ſtay'd 
till my father came forth of the Court with your or- 
der, I had totally loſt Mr. Norbury, and he had ab- 
ſolutely been gone out of Town, a good while be- 
fore he could have got to him. | 

In the ſecond place, having ſent my ſaid kinſmen 
polt haſte before to my Counſel, as ſoon as my fa- 
ther came with your order, I poſted him and my 
brother-in-law away to Mr. Maynard; with whom 
ſpeaking at his own chamber, they found him 
ſickly and ill, and altogether unfit and unable to 
come to me, by reaſon of that little time he had 
to ſtay in Town, thoſe ſeveral things he had to do 
at his chamber during his ſtaying, and the weak- 
neſs of his body, and the abſolute neceſſity of his 
being at a place by a fix'd hour, or to run the ha- 
zard of loſing ſix hundred pound upon his own 
ſcore: and if you doubt any thing of this relation, 
they are here in Court to declare the truth of it 
upon their Oaths themſelves, But, my Lord, 
though Mr. Maynard could not well come to me, 
yet he was pleaſed to ſtay at his chamber, till my 
father fetch'd my Paper and Exceptions from me ; 
which with ſeriouſneſs reading, he hath alſo ſigned 
them, which I have now in my hand. But, my 
Lord, from both my Counſellors, eſpecially Mr. 
Maynard, I perceive I am very much blamed for 
my ignorance and folly, in not, when I demanded 
the Copy of my Indiftment, as my right by Law, 
demanding Oyer, or bearing in open Court, of the 
At of Parliament, the Fudgment upon which it is 


grounded, and the Crimes upon which the Judgment is 


grounded; which, I underſtand from them, ſhould 
be exemplified under the Great Seal of England, 
and ought ſo to be here remaining in Court. 


Mr. 
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Mr. Necorder replied, Mr. Lilburn, we know 


of no ſuch thing, the Records of the Acts of Par- 


ſiament are at Meſtminſter, in the Clerk of the Par- 
liament's hands, and there you may have them. 
Mr. Lilburn. Good Mr. Recorder, interrupt me 
not, but let me go on; I ſay, my Counſel tells me, 
! ought, as my right by Law, to have demanded 
Over of the ſaid Au, Judgment and Crimes, and at- 
ter I had feen them under the Broad Seal of Eng- 
aud, and heard them read in open Court, I ought 
as my right by Law, to have demanded copies of 
them all three, and they ought not to have been 
Jenied me; that ſo I might have been fully enabled 
alh at once to have returned Exceptions at large to 
the Indictment, the Act upon which it is grounded, 
the Judgment upon which the Act is grounded, 
and the Crimes, which is the original of all. And 
it no legal Act can be produced, they tell me the 
Indictment, and all proceedings upon it, are void 
and null, And they alſo ſay, if no legal Judgment 
can be produced, they tell me the Act for the exe- 
cution of it is null, and falls to the ground. And 
they allo ſay, if no Crimes in Law can be produ- 
ced upon which the Judgment is legally founded, 
all is at an end, becauſe what is not good nor ſound 
in its original in Law, can never be made ſo by 
tract of time; and what is not found and ſubſtan- 


tim in its foundation, can never be made ſo in its 


ſabrick or building. But yet, my Lord, they ſay 
t is not too late for me yet to inſiſt upon the Oyer as 
my right by Law: I confels, my Lord, their time 
would not permit either of them to ſtay in the 
Town, to Uraw me up the formal draught of ſuch a 
claim, much leſs would it permit them to ſtay in 
Town till it was ingroſſed in Parchment, that fo 
they might ſet their hands unto it. But, my Lord, 


according to thoſe legal inſtructions that I have 


largely received from my Counſel ; I have got ſuch 
a Paper formally in Law drawn up, and it is here 
ingroſſed in Parchment, and ſigned with my own 
hand. And, my Lord, I here tender it unto the 
Court, with two ſhillings as the Clerk's fee, to enter 
it upon Record at his peril, The Copy of which 
Parchment thus followeth : 


At the Seſſions of Peace held for the City of 
London, at Juſtice-Hall in the Old-Bailey, 
now fitting this preſent 16th day of July, 
1653. 


The Keepers of the Liberties of England; by Authority 


of Parliament, againſt John Lilburn, now Priſo- 


ner at the Bar. 


HE ſaid John Lilburn, Gent; the now Priſo- 

ner at the Bar, ſuppoſed to be indicted by that 
name, brought to the Bar, and now appearing in 
perſon, having heard the faid Indictment read in 
theſe words, to wit, 

London J. The Jurors for the Keepers of the Li- 
berties of England, by authority of Parliament up- 
on their Oaths, do preſent, that in and by a Sta- 
tute made in the Parliament of this Commonwealth 
of England, holden at Maſtminſter in the County of 
Middleſex, the 3oth day of January, in the year of 
our Lord 1651, intitled, An Af for the execution 
of Judgment given in Parliament againſt Lieutenant- 
Colonel John Lilburn 3 it was enacted by the faid 
Parliament, and by the authority of the ſame, 


That the ſaid John Lilburn, ſhould (within twenty 
days to be accounted from the 15th day of January 
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1651,) depart out of England, Scotland, Treland, 


and the Iſlands, Territories and Dominions thereof. 
And in caſe the ſaid Fobn Li burn, at any time after 


the expiration of the ſaid twenty days, to be ac- 


counted as aſoreſaid, ſhould be found, or ſhould 
be remaining within. England, Scotland, Ireland, or 
within any of the Iſlands, Territories, or Domi- 
nions thereof; the ſaid John Lilburn ſhould be, and 
was thereby adjudged a Felon, and ſhould be exe- 
cuted as a Felon, without benefit of Clergy, 

And it was alſo enacted by the authority afore- 
ſaid, That all and every perſon and perſons, who 


ſhould after the expiration of the ſaid twenty days, = 


wittingly relieve, harbour, or conceal the ſaid 
John Lilburn, he being in England, Scotland, Ire- 
land, or any the Territories, Iſlands, or Dominion: 
thereof, ſhould be thereby adjudged acceſſary of 
Felony after the fact. And all Judges, Juſtices, 
Mayors, Bayliffs, Sheriffs, and all other Officers, 
as well military as civil, in their reſpective places. 
are thereby required to be aiding and aſſiſting in 
apprehending the ſaid John Lilburn, and in putting 
the ſaid Act in due execution, as in and by the ſaid 
Act of Parliament appeareth. And that the ſaid 
John Lilburn, late of London, Gentleman, the Sta- 
tute aforeſaid not weighing, nor the puniſhments 
therein contained any whit fearing, after the expira- 
tion of the ſaid twenty days, to be accounted from 
the ſaid 15th day of January, 1651, as aforeſaid; 
to wit, the 15th day of June, in the year of our 
Lord 1653, was found, and was feloniouſly re- 
maining within England aforeſaid ; that is to ſay, at 
London, to wit, in the Pariſh of Giles without Crip- 
Plegate, in the Ward of Cripplegate, London afore- 
ſaid, againſt the form of the Statute aforeſaid, and 
againſt the publick Peace, &c. 


Sadler. 


Which being heard and read, he faith, that it 
appears by the ſaid Indictment, that he ſtands in- 
dicted by the name of Fobn Lilburn of London, Gen- 
teman, by virtue of an Act of Parliament made the 
30th day of January 1651 ; grounded upon a ſup- 
poſed Judgment given in Parliament againſt him 
the ſaid John, or one Licutenant-Colonel Jobn Lil- 
burn, for ſeveral crimes and miſdemeanors therein 
contained. And therefore he the now Priſoner at 
the Bar, doth humbly pray Oyer, or hearing of the 
ſaid Act, Judgment, and ſuppoſed Crimes men- 
tioned in the ſaid Act, according to Law, and un- 
der the Great Seal of England, to enable him to 
plead thereunto. And he will ever pray for your 
Honours and Bench. 


Jobn Lilburn. 


Which being handed into the Court, Mr. Recorder 
looked upon it, and ſaid Mr. Lilburn, this is not 
ſigned under your Counſel's hand; the thing that 
we expect is your exceptions A by your Counſel: 
what call you this Parchment * 3 

Mr. Lilburn. I know not, Sir, what more proper- 
ly to call it, than my legal demand of Oyer, or 
hearing in open Court the Act of Parliament, upon 
which the Indictment is grounded, and the Judg- 
ment upon which the Act is Rog ahd the 
Crimes which is the foundation of all. And, Sir, let 
me tell you, my Counſel commands me to inſiſt, 


and dwell upon the demand of Oyer as my right, 


and as the chiefeſt ſhield and buckler I have to de- 
fend my life: for they ſay, if no legal crimes can be 
produced upon which the Judgment was grounded, 
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all is at an end, and there can be no more proceedings 
againit me. And I am ſure, there can be no feloni- 


ous crimes in Law produced againſt me, for I never 


committed any in all my days, never was any le- 
gally ſo much as pretended to be laid unto my 
charge: therefore, my Lord, as my Birthright, 
and Inheritance, I demand the benefit of the Law, 
which is Oyer, or hearing of the Act, Judgment, 
and Crimes. But the Recorder, the Lord-Mayor, 
and ſeveral others endeavoured to interrupt him. 
Whereupon he cried out again and again, My 
Lord, rob me not of my Birthright, the benefit 
of the Law, but let me have Oyer; which again, 
and again, I demand as my right, and inheritance, 
But four or five in the Court again interrupting 
him, viz. the Lord- Mayor, Mr. Recorder, Mr. 
Attorney-General Prideaux, and mumbling Mr. 
Hall; My Lord, rob me not of my Birthright, the 


benefit of the Law, nor interrupt me not, but give 


me free liberty to ſpeak for my life. And, my 
Lord, if you will be ſo audacious and unjuſt in the 
face of this great auditory of People, to deny me, 
and rob me of all the rules of Juſtice, and Right, 
and will forcibly ſtop my mouth, and not ſuffer 
me freely to ſpeak for my life according to Law, 
I will cry out and appeal to the People, and do cry 
out, and appeal to all the People that hear me this 
day; how that my Lord-Mayor, and this Court, 
by violence rob me of my Birthright by Law, and 
will not ſuffer me to ſpeak for my life. At which 
the Court being in a great heat and rage, Mr. Re- 
corder ſent the Priſoner his parchment, and money 
out of the Court again; but he would have none of 


it, but commanded the Clerk again to receive it, 


and enter it upon Record at his peri]. 
Mr. Attorney-General Prideaux being very bu- 


| ſy to hold the Priſoner to queſtions to inſnare him- 


ſelf, as whether he was that John Lilburn meant, 
and intended in the Indictment and ACt or no, and 
to ſtave him off from purſuing his juſt demand of 


Oyer; which the Priſoner perceiving, falls upon the 


ſaid Mr. Prideaux to this effect: 


My Lord, | 
I had thought the other day I had ſaid enough to 


have ſilenced that Gentleman at this place; but 


my. Lord, ſeeing he will ſtil] needs be doing, 


and ſpeaking, I beſeech you, my Lord, let me de- 


ſire to be ſatisfied, and to know in what capacity 


that Gentleman, is here at this place ; for I am ſure, 


my Lord, he is no Judge of the Law, nor no Citi- 
zen, and therefore cannot as a Juſtice of Peace ſit 
upon the Bench, as one of my Judges. And, my 


Lord, if he be my proſecutor, as he is Attorney- 


General, he can be no more; and if ſo, my Lord, 
it is an amazement to me, that your Lordſhip and 
the Court will ſo diſhonour yourſelves, as to ſuffer 


a bare proſecutor, to ſit. amongſt you upon the 


Bench, as one of the chiefeſt of you, with his hat 


on his head. My Lord, do that which becomes 


ou, and thruſt him down to the Bar, and there let 
im (as I do) ſtand with his hat in his hand, and 


know his office and duty, and prate there. But, 


my Lord, whether he ſits as my Judge, or my Pro- 
ſecutor, he is no competent man to be in either 
place; becauſe, my Lord, he is legally an im- 
peached Traitor, by one Eſquire Elliot, now Pri- 


ſoner in Newgate ; who, my Lord, avows to me, 
that he hath long ſince before the Lord Chief Ju- 


ſtice Rollt, and the reſt of the Judges of the Upper - 
Bench, legally and formally in = exhibited a 
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charge of High-Treaſon againſt him; which he a. 
vows the Court hath accepted of, and recorded as 
formal in Law, and required of him to enter into 
great bonds to proſecute it, and make it good : and, 
my Lord, here is a duplicate of the ſaid charge of 
High-Treaſon, which the Eſquire's own hand gave 
unto me as a true copy. And beſides, my Lord, 
he further vows to me, that the Attorney-General, 
by reaſon of his late power and greatneſs in Par- 
liament; the ſaid Attorney-General ſtands out in 
contempt, and ſcorn of the Law, and neither will, 
nor dare anſwer his ſaid charge of High-Treaſon ; 
in which regard of his contempt of the Law of Eyg- 
land, through his own acknowledged guilt thereby, 
he hath almoſt brought him at Law, to be out- 
lawed as a Traitor : which he avows, as ſoon as it is 
perfected, whenever he can meet the ſaid At- 
rorney-General, and apprehend him, he will with- 
out any more ado execute him as a Traitor, 

In all which regards, my Lord, I do avow Mr. 
Attorney-General in Law, to be altogether un- 
competent, either for my Judge, or Prolecutor, or 
any man's elſe whatfoever ; or ſo much as to be at 
liberty, to converſe with the honeſt and untainted 
People of England, till he hath yielded conformity 
to the Law, and anſwered to his ſaid charge of 
High-Treaion, Unto which Mr. Recorder ſeemed 
to make ſome anſwer in the Attorney-General's be- 
half, (which the penman hereof not well hearing, 
cannot ſet down.) 

But Mr. Recorder fell upon the Priſoner, and 
told him how he had trifled away the time of that 
Court, and had had more favour than any Priſoner 
ever had, ; 

Mr. Lilburn endeavouring to reply, the Court 
over and over, again and again interrupted him ; 
but he would go on, and crying out, ſaid to this 
effect: Mr. Recorder, I wonder you are not aſha- 
med to tax me with trifling away time, when it is on- 
ly yourſelf, and the Court that are truly guilty of 
It; in making me ſpend my lungs, and my Geka 
for two or three days together, to plead and con- 
teſt with you, before you would grant me thar, 
which is ſo abſolutely my right by Law, as a Copy 
of my Indictment is: fo that, Sir, with your favour, 
it is you that trifle away time, and not I. And where- 
as you ſay, I have had more favour than ever Pri- 
ſoner had; I wonder, Mr. Recorder, you are not a- 
ſhamed fo to ſay : for what favour at all have J had, 
when I have nor yet enjoyed ſo much as the Law 
allows me ? Sir, let me tell you, the learned men of 
the Law, the Lord Chief-Juſtice Rolls, and the 
Judges of the King's or Upper-Bench, allowed the 
Lord Macguire, that arch bloody 1ri/h Rebel and 
Traitor, who was indicted before them for his life, 
a thouſand times more favour than you do me : for 
although his crimes were notoriouſly wicked, even 
in the eye of the common or known Law of Exę- 
land, and obvious and perſpicuous almoſt to the 
ſight of every eye; yet when he made, as my infor- 
mation hath often told me, but one ſingle exception 
in a punctilio, or formality about his Peerage, a- 
gainſt his Indictment, the Judges aſſigned him 
learned Counſel in the Law to plead it, and time 
enough for him and them to ſtudy and frame their 
Arguments in Law upon it. 

Mr. Recurder. Mr. Lilburn, you tell us much of 
the advice your Counſel has given you about the 
Oyer, can you ſhew us their advice under their 
hands? | | 

Lilburn. Ves, Sir, that I can, 


Recorder. 
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Recorder. Well, produce it. 
Lilburn, Sir, do ye mean to the point of the 
Oyer? 

Recorder. Yes. 

Lilburn, Well then, Sir, it may be as to the 
punctilio of a word, I have miſtaken you, but I 
1m ſure I have ic under one of their hands, and two 
Witneſſes at the Bar to depoſe it upon Oath, that 
che other expreſly adviſed it, as the main eſſential 
thing to my life, and well-being. 

Recorder, Mr, Lilburn, for all your pretence of in- 
tegrity, the auditors may take notice, that you a- 
ver a falſhood in the open Court, that you are not 
able to make good, 

Mr. Lilburn. In the midſt of thoſe many and ea- 
ger interruptions that I meer with from three or four 
of you at a time, it is eaſy for a ſtronger memory 
than mine, to let a ſlip fall in the punctilio of a word; 
but, Sir, to the utmoſt of my diſparagement, and 
diſadvantage, make the worſt of it you can; and 
ſee what it can amount unto, For in the firſt place, 
I] do avow with my life, that I ſaw Mr. Norbury, 
with his own hand write theſe very words, upon 
the back of the Copy of the Indictment, which is 
here in my hands, andare as followeth : | 

Mr. Lilburn ought to ſee the Certiorari, and the 
Return of the Certiorari; and if the Af be certified 
vit bout the Judgment, which is recited therein, all is 
invalid for the Commonwealth, 

Mr, Stzele was pleaſed to ſpend ſome time upon 
cavilling at Mr. Lilburn's miſpronouncing the word 
Cerliorari; although he had formerly told the Re- 
corder, he neither underſtood Latin, nor French, 
nor could well read either of them. And then he 
told them, that moſt Lawyers hands were very ill to 
read, by perſons that were not well acquainted with 
them; but, Sir, ſaith he, here is Mr. Norbury's 
own hand, and I do avow it upon my life for a 
truth, that my eyes ſaw his own hand and pen 
write it. 

Secondly, If my memory miſtake not, I have Mr. 
Maynard's hand to the ſame thing alſo: in thoſe 
inſtructions that Mr. Maynard under his hand ſent 
me, by my father and brother this day, both of 
whom are here preſent in Court, upon their Oaths 
ro juſtify, that if it be not plainly expreſſed under 


his hand, that by word of mouth, it was the prin- 


cipal inſtruction he gave unto them, to give unto 
me to inſiſt upon, as my right, to demand the Oyer, 
Sc. But, Sir, as for the paper itſelf, there it is, read 
It ; which paper followeth in theſe words: 

It ſaid, that John Lilburn the 1 5th of June 1653, 
was found, and cas feloniouſly remaining in England. 
This is inſufficient, for it is not ſaid that he was feloniouſly 
found; jo that the being found in England is not laid 
within the Inditment. Secondly, And was feloni- 
ouſly remaining ; it ſhould be ſaid, was then and there 
felomouſly remaining. So there is no Felony charged in 


bis being found. There is no time charged of that 


which is laid as a Felony. John Maynard, be 16th of 
July 1653. 

And by way of poſtſcript in the ſame hand, there 
are theſe words, That the Priſoner at the Bar is to de- 
fire, toat he may have Counſel to plead bis Exceptions. 
And in the ſame paper, in ſomewhat a different 


hand, there are theſe very words, I pray the Oyer of 


the Ad of Parliament the Indiftment is grounded 
upon 3 pray enter it upon Record, accept of no Copy but 
the. ſight of the Record under the Broad Seal, Which 
paper the Recorder reading, and ſeriouſly viewing, 
ſaid, Mr, Lilburn, this paper will not reach your 


for returning from Baniſhment. 


purpoſe ; for thoſe lines that ſeem to be Mr, May- 

aard's, are not home to the thing in hand, and thoſe 

ge) that are for your purpoſe are in a quite different 
and, 

Mr. Lilburn, Well, Mr. Recorder, it matters not 
much, for I am ſure the paper is not in the leaſt of 
my writing 3 for I had it as it is from my brother, 
that I ſent to Mr. Maynard with my father about 
my buſineſs, and I am ſure it either all is Mr. May- 
nards hand, or my brother's ; who writ down from 
the words of Mr. Maynard's own month, thoſe in- 
ſtructions that he gave unto him and my father, 
for me to dwell and inſiſt upon, and to venture and 
caſt my life upon. There they both are, I 
pray adminiſter unto them both their Oaths, that 
they may freely ſpeak before the Court, what Mr. 
Maynard ſaid unto them in this particular point a- 
bout the Oyer, &c. 

Whereupon old Mr. Richard Lilburn the Priſo- 
ner's father, with his ſon-in-law Mr. Thomas Gore, 
began to ſpeak, and to juftify what the Priſoner 


had alledged; but the Court interrupted them, and 
commanded them to be ſilent, and would not let 


them go on. But Mr. Recorder, taking liberty to 
ſpeak as long and as often as he pleaſed, took the 
liberty ſeveral times to calumniate, and render odi- 
ous the Priſoner at the Bar, for averring a falſhood 
in the open Court ; and ſo ſometimes did the Lord- 
Mayor alſo, although his Honour was pleaſed to 
ſhew Mr. Lilburn a printed Petition a day or two 
before, and did ſolemnly in the face of all the Court 
aver,that the Woman,pointing to Mrs. Dormer,then 
a Priſoner at the Bar, had avowed that ſhe had the 
ſaid printed Petition, and others of the ſame kind, 
from Mr. Lilburn. Upon which the ſaid Mrs. Dor- 
mer openly cried out, That's falſe, my Lord, I ne- 
ver ſaid any ſuch thing in my lite. 

Upon theſe furious hurley-burleys, that happen- 
ed betwixt the Lord-Mayor, Mr. Recorder, the 
Attorney-General, and mumbling Mr, Hall the 
Attorney of the Dutchy, and Mr. Lilburn Priſo- 
ner at the Bar; Mr. Lilburn's father, and his bro- 
ther-in-law Mr. Gore, and one Mr. Thomas Haus, 
but eſpecially Mr. Thomas Prince, preſſed tofpeak ; 
but could not be permitted, but were again and a- 
gain interrupted and ſilenced, 

But Mr. Prince preſſed hard on, and told the 
Lord-Mayor to this purpoſe ; That it was the known 
Law of England, that any by-ſtander whatſoever 
might ſpeak for the Priſoner*s benefit at the Bar, 
eſpecially when they apprehended the Priſoner was 
like to be wronged, and denied his birthright, the 
benefit of the Law; and this privilege, my Lord, 
by order of the Court, you have granted me, and 
other of Mr. Lilburn's friends as our right by Law, 
to ſpeak in his behalf, when we ſee things urged a- 
gainſt him, againſt reaſon and right; and therefore, 
my Lord, the thing that Mr. Lilburn demands a- 
bout his Oyer, or hearing read the Act of Parlia- 
ment, upon which the Indictment is grounded, and 


the judgment upon which the Act is grounded, and 


the crimes that ought to be the original of all, is ſo 
eſſentially his right, that it is an amazement to 


me to ſee it diſputed: and alſo it is a wonder to me, 
that any man that pretends ſo much as to know the 


very firſt Rudiments, or the very firſt footſteps of 


the Law, as Mr. Recorder doth, ſhould endeavour 


to deny ſuch a thing ſo commonly practiſed in eve- 
ry ordinary Court of Juſtice, in the caſe of every 
ordinary Bond and Bill that a ſuit is commenced 
upon, 
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The Court with violence and ſury interrupting 
him, and ſilencing him; and Mr. Recorder com— 
manding the Priſoner at the Bar at his peril to deli- 
ver in his Exceptions before it was too late to receive 
them, and Mr. Ilall mumblingly prefling again and 
again to paſs ſentence of condemnation upon him; 
and the Attorney-General upon the Bench cloſcly 
preſſing to hold him to the point, and not let the 


Priſoner have any elbow- room to go from it; and Mr. 
Lee the Clerk of the Court, (like a moſt deteſtable 
Tyrant) preſſing to gag the Priſoner at the Bar, 


that ſo he ſhould ſpeak no more, and immediately 
pals ſentence of condemnation upon him, and take 
him away: the Priſoner clearly perceiving the 
violence and fury of the Court, with an extream 
earneſt, ardent and fierce, and ſhrill, loud voice, 
cried out ; | | 

My Lord, will you murder me without right of 
Law, by robbing me of my Birthright, and deny- 


ing me of Oyer, which is as much my right by 


Law, as the blood that runs in my veins? My 
Lord, are you afraid, and aſhamed to produce that 
AFR of Parliament, upon which you pretend to 
ground your Indictment; upon which you would take 


away my life? My Lord, if you thus proceed, you 


will give me and the people cauſe to believe, that 
there never was ſuch an Act of Parliament as you 
pretend, nor ſuch a Judgment as it pretends to be 
the executor of; nor no ſuch crime ever com- 
mitted or acted, as any Judgment of Felony can be 
imagined to be grounded upon ; bur that rather all 
your proceedings againſt me from firſt to laſt, is a 
malicious pack*d conſpiracy againſt me, to murder 
me, and without ground or caule to taxe away my 
life? for whoſe life have I feloniouſly taken away, 
or endanger*d? And if none of all theſe things in 
the leaſt can be laid unto my charge, or never were, 
where is the act of Felony that I have committed, 
upon which I am endeavoured to be hanged ? 

But the Officers crying out, Hear the Court, and 
the ſaid mumbling Mr. Hall ſtill ſinging his pitiful 


ill tuned ſong of preſſing for Judgment againſt the 


Priſoner; and ſo many of the Court fell upon him 
at once, to deliver in his Exceptions before it was 
too late, as made the proceedings of the Court full 
of confuſion. 

Mr. Lilburn. My Lord, I may not part with my 
Exceptions till my demand of Oyer be read; my 
Lord, my able and honeſt Counſel, both of them, in 
both of whom I have found a great deal of faithful- 
neſs and truth to me, have commanded me to dwell 
upon my demand of Oyer, as upon my lite, and as 
upon a thing that is my undoubted right by Law, 
that cannot, nor ought not to be denied me. My 
Lord, the ſecurity of my life lies in it ; and if it be 
granted me, I am for ever out of all danger of gun- 
ſhot, becauſe it is poſſible you cannot produce one 
line of a legal Act of Parliament, nor one ſyllable 
of a legal Judgment; nor, I am {ure fof it, ſo 
much as any ſhadow of pretence of a legal crime 
of Felony to be the foundation of all: and if ſo, 
they tell me abſolutely all your proceedings againſt 
me are at an end, and I am ſafe and ſecure. There- 
fore, my Lord, I again and again preſs, to leave 
the Court without excuſe, and do demand before 
all theſe people Oyer, or hearing of the Act, Judg- 
ment and Crimes, upon which your Indictment is 
grounded, as a thing that is as much my right by 
Law, as the blood that runs in my veins : therefore, 


my Lord, deny it me not. 
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Mr. L lburn, faith the Recorder, it is late, aud 
Te cannet hend much more lime about your buſineſ; ; 
and the Court hath already told you, they neither will 
nor can receive in your parchment for Oyer, without 
your Counſel ſigu it. | | 

Mr. Liburn, Alas, Sir, I have dealt faithful y, and 
truly wich you, and told you, that it is drawn up 
by their inſtructions: but really and truly they were 
both gone out of London, before pen could be put 
to paper to draw the rough draught of it; and 
therefore it was impoſſible to get their hands to the 
ing roſſed copy. Wherefore 1 beſeech the Court 
to give me but time till Monday morning, and! 
will ſend after them for their hands; and engage nar 
only to get their hands to the parchment, but 10 
bring one or both of them to this Bar, to juſtify 
their inſtructions to me, and that their inſtructions 
are Law. Therefore, my Lord, be pleaſed to 


grant me but till Monday morning, and I will have 


them here, although I borrow money to ſend two 
Coaches with fix horſes a- piece to fetch them back. 
Lord-Mayor. No, the Court breaks up to-night, 
and therefore we cannot give you fili Monday. 
Recorder. Mr. Lilburn, ſeeing you inſiſt ſo ſtiff 
upon it for your Oyer, I will tell you what we ill 
do with you: Put in your Exceptions to-night, which 
you have under your Counſei's hands, and the Court 
w.ll aſſure you that in caſe your Counſel at our next 
meeting about your buſineſs, will avow that your parch- 
ment fer the demand of Oyer is Law, we will grant it 
5; and your pulting in your £xce; tions now, ſhall 
be no prejudice lo you in any kind. | 
Mr. Lilburn endeavouring to ſpeak, to cloſe with 
him, ſeveral of his honeſt and true friends that ſtood 
by bim, cried out, there was a ſnare laid for him, 
and bid him rather die than go an inch from his 
Counſel's honeſt, juſt, and ſafe inſtructions, Ar 
which the Court grew very angry, and judgment 
again began to be preſſed againſt the Priſoner at the 
Bar: and the Court required the Exceptions, with- 
out any more ado, to be delivered in. 
Mr. Lilburn. Well then, my Lord, ſeeing I have 
done my utmoſt to obtain my right by Law, which is 


to have the Oyer of the Act, Judgment, and Crimes, 


upon which the Indictment is grounded, and it will 
not be granted me, but the Court hath over-ruled 
me; therefore, my Lord, to let all the world 
know that I am no baffler, nor procraſtinator of 
time, nor have any thing of guilt, fear, or dread 
within me, although it be never ſo much to my 
wrong, and tend never ſo much to my apparent diſ- 
advantage or my ruin, I will cloſe with Mr. Recor- 
der, and immediately deliver in the Exceptions chat 
J have in my hand already, ſigned by my Counſel, 
as a part of my Exceptions; provided he will di- 
ſtinctly repeat over the promiſe of the Court, and 
enter 1t upon record in the Court's Books, and or- 
der the Clerk immediately to draw up an order up- 
on it, as large as it is in itſelf, and give it me le- 
gally ſigned before I ſtir from the Bar, 

No, ſaith Mr. Recorder Steele, Mr. Lilburn, be 
doing of that that you require, would take up too much 
time, and therefore the Court cannot do it : but they 
will make good what I have ſaid unto you. 

Whereupon, Mr, Lilburn repeated what Mf. 
Recorder, (in the name of the Court) had promiſed, 
and ſaid, Sir, is not this that the Court will ſtand 
to? Yes, ſaith the Recorder. Then, Sir, I beſeech 
you, in the audience of all theſe people, (that they 
may bear witneſs) repeat it over again yourſel?. 
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Which he did: and Mr. Lilburn cloſed with him, 
and accordingly delivered in his Exceptions, 

And at his coming to his lodging, ſome of his 
friends drew up the promiſe of the Court in wri- 
ting, and fer their hands to it; which thus fol- 

weth: | 
E bat if Mr. Lilburn would deliver in the copy of 

his Exceptions; the not granting at this time bis 

Oyer ſhould be no prejudice to bim. And further, 

That the Court was to conſider of a time to bave 

the Exceptions debated by Counſel: and if the 

Counſel of John Lilburn Gentleman, wwhen they 

came to plead to the Exceptions, conceived it ne- 

ceſſary and right to bave the Oyer, that then it 
ſhould be granted him, before any proceeding 
upon the Exceptions ſhould be, as if the Exceptions 
were not delivered into the Court. 
Witneſs, Richard Lilburn, George Wade, Tho- 
mas Webbe, George Lilburn jun. 
William Lilburn. | 


Mr. Lilburn. My Lord, I here deliver your 
Lordſhip and this honourable Courr, part of my 
Exceptions under my own and my Counſellors 
hands: but, my Lord, I have many more to make, 
when I ſhall hear the Oyer, and have copies of the 
Act, Judgment, and Crimes according to my 
right, that your Indictment is grounded upon. 
And then ſpoke as follows. | 


My Lord, | 

Have given into the Court my demand for Oyer, 
1 fairly ingroſſed in parchment under my hand, 
and part of my Exceptions againſt the Indictment, 
which are very difficult points in Law, and beyond 
my reading and skill fully to argue, and therefore I 
muſt depend upon my learned Counſel for that. 

It was never denied the worſt of Traitors to have 


copies of their Indictments, and Counſel to argue 


the points of Law for them. The Lord Macguire, 


the great bloody Rebel of Ireland, indicted for 


Treaſon lately at the Upper-Bench, had his Counſel 
to argue before the learned Judges thereof, when he 
was indicted for High-Treaſon, and ſpent much 
time only about his title of Baron. Duke Hamilton, 


Lord Capel of late, and the Lord Caſtlebaven for- 


merly were never denied it, nor the Earl of Straf- 
ford: yet all theſe perſons were tried for facts that 
were crimes in the common Law, for treachery, 
and bloodſbed, and foul offences, ſuch as the Law 
of Nature forbids and abhors, (and had Laws made 


| before their facts to be their guide.) But my only 


crimes are, that my name is John Lilburn, and 
that I am in England my native country ; and the 
matter of Law that roſe in their caſes, was only 
upon the formality of the Indictment or charges a- 
gainſt them, and conſequently leſs need of ſerious 
arguments in Law; yet the Law is fo tender of 
blood and life, that it takes away no advantage from 
any man whoſe life is in queſtion or danger. 
But, my Lord, I beſeech you conſider the difficu] 
of my caſe ; the very crimes whereof I am accuſed, 
have no foundation in the Common Law, Iam on- 
ly accuſed for being in my native country; and the 
pretended Law againſt me lays no crime to my 
charge: I have wronged no man in his property ; 
I have deſigned no evil againſt my country; | have 
hurt no man in his liberty, nor life, nor member. 
The very crime laid to my charge, may be called 
a point of Law: it is fuppoſed to ariſe upon the 
breach of a pretended A of Parliament, ſo that 


for returning from Bamſbment. 


it is not in matter of form, or in the formality, or 
nicety of proceedings againſt me, that the point in 
Law ariſes in my caſe: it is about the nature of the 
crime itſelf, whereof -I am accuſed, and therefore 
Counſel learned in the Law is more neceſſary in my 
caſe, deliberately and maturely ro-argue it before 
all the learned Judges of the Law in England, than 
in any caſe that hath been tried in England this five 
hundred years; here is no light to lead my Judges 
in their judgment, but the very light of the Law 
itſelf, being a ſtrange kind of ſingle Act made in a 
ſtrange kind, or unknown and un-heard of manner. - 
Here is no precedent, no example to helpthem : rhe 
like caſe, I dare avow it, was never tried in England 
before, and all England, and their poſterities, yea the ' 
babes in their mothers wombs, are concerned in the 
event of my Trial, Whatſoever is the iſſue of my 
Trial, will hereafter be drawn into a precedent, ei- 
ther for the good or evil of all the people of England. 
Beſides the ſhedding of my blood without cayſe or 
reaſon, muſt needs bring guilt, puniſhment, and 
miſery upon the cauſers and permitters thereof, Re- 
member righteous Abel's caſe, Naboth and Uriah * 
therefore I hope much caution will be uſed in derer- 
mining the difficult points of Law in my caſe. My 
Lord, not for my own fake, for the ſparing of my 
blood, though I am bound to preſerve it if I can 
by the great Law of Nature; yet my Lord, if m 

life were only at the ſtake, I could contemn it, if 

ſaw my contempt of it might ſerve my Country, and 
reſtore it co its liberty and freedom. But when the li- 
berties of millions of perſons already in being, and yet 
un- born, which conſiſt and ſubſiſt in being ruled by 
written Laws and Rules; when theſe are at the yer 


I hope the difficulties of the Law in this caſe, ſha 


be ſeriouſly weighed, and ſolemnly debated by the 
molt experienced men in the Law in the whole 
Nation. | 
The Copy of the fore-recited Exceptions thus 
followeth : | 


The Exceptions of 7ohn Lilburn Gent. Pri- 
ſoner at the Bar, to a Bill of Indictment 
preferred againſt him, grounded upon a 

- pretended AR, intitled, An Act for the 
execution of a Judgment given in Parlia- 
ment againſt Lieutenant-Colonel John Lil- 
burn; which judgment is by the ſaid Act 
ſuppoſed to be given the 1 5th day of Jan. 
16511. | 


HE ſaid Jobn Lilburn Priſoner at the Bar, 
ſaith, That the ſaid Indictment is inſufficient 
in the Law, in matter, ſubſtance and form. And 
he humbly offereth theſe Exceptions following a- 
gainſt the ſame. ; 
Exception 1. For that the faid Indictment is 
grounded only upon an Act intitled, An A# for 
the execution of a Judgment given in Parliament a- 
gainſt Lieutenant-Colonel John Lilburn. And it doth 
not appear, either by the title of the ſaid AQ reci- 
ted in the Indictment, or by any thing contained in 
the ſaid Act, that either the ſaid Act itſelf, is an 
Act of the Parliament of the Commonwealth of 
England, or of the Parliament fitting at Veſmin- 
ter; or that the ſaid ſuppoſed Judgment, for the 
execution whereof, the ſaid Act is ſuppoſed to pro- 
vide, was given in the Parliament of the Com- 


monwealth of England, or in the Parliament ſitting 
| at 
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at Weſtminſier ; nor yet when the ſaid Parliament 
did commence or end, or whether the ſame was 
held by prorogation or otherwiſe. And it 1s evi- 
dent in Law, that no Law could at that time be 
made, but by the Parliament of the Common- 
wealth of England ; for by the Law then in being, 
the power of making Laws was only in thoſe per- 
ſons which were known and diſtinguiſhed by that 
title of the Parliament of the Commonwealth of 
England: and in that name only Addreſſes were 
made to them, both by the people of England, 
and by all foreign States and Princes, and all Ad- 
dreſſes refuſed that wanted that title, Now for 
ought that appears in the ſaid Act, whereupon the 
ſaid Indictment is grounded, it may be as well an 
Act of Parliament in France, or Scotland, or Na- 
ples, as an Act of the Parliament of the Common- 
wealth of England; ſo that it doch not appear, 
that the ſaid Indictment is grounded upon any Law 
of England; or that Fobn Lilburn Priſoner at the 
Bar, is indicted for any fact that is a Crime by any 
904 of England, and then the ſame is void in 
X W. 

Exception 2. The ſaid Indictment is grounded 
upon the fore-recited Act, intitled, An Act for ibe 
execution of a Fudgment given in Parliament againſt 
Lieutenant- Colonel John Lilburn ; and ſo relates on- 


ly to ſome Judgment ſuppoſed to be given in Par- 


liament againſt the ſaid Lieutenant-Colonel 70hn 
Lilburn ;, and if no ſuch Judgment were given, the 
Act were void, and the Judgment alſo. Now it 
doth not appear, that any Judgment for any Crime 
whatſoever, was given in Parliament againſt the 
ſaid Lieutenant- Colonel John Lilburn. 1. Before 
any Judgment can be given in Law againſt any Eng- 
77 At for any Crime, there muſt be either an In- 
dictment, Preſentment, or ſome Information or 
Accuſation againſt him, to that Court that judgeth 
him, for ſome Crime ſuppoſed to be committed by 
him. 2. The party accuſed muſt either appear be- 
lore that Court, or be out-lawed for not appearing. 
3. If the party appears, he muſt either confeſs the 
Crimes or Miſdemeanors, whereef he is accuſed, 
or elſe plead to the Indictment, Preſentment, or 
Information, or Accuſation againſt him, and 
come to Trial thereupon. And as ſome of theſe 
ought in Law to precede a Judgment againſt any 
Engliſhman, fo allo ſome of theſe afore-mentioned 
proccedings, in order to a lawful Judgment, ought 
to be entered upon ſuch Record, wherein any ſuch 
Judgment is entered ; and unlefs it doth appear upon 
the Record, wherein any Judgment is entered a- 
gainſt any Englihman for any Crime, that ſome 
ſuch proceedings as aboveſaid, have been made be- 
fore the Judgment paſſed againſt him, the Judg- 


ment is to be holden for erroneous and void, and 


ought ſo to be reputed, Now it doth not appear 
either by the ſaid pretended Act, as it is recited in 


the Indictment, nor by any Record of the ſuppoſed 


Judgment produced, nor wy otherwiſe, that 


there was any Indictment, Preſentment, or [nfor- 


mation to the Parliament of the Commonwealth of 
Englaud, againſt the ſaid Lieutenant-Colonel John 


Lilburn; or if there were, it doth not appear, that 


he ever appeared to the ſame, nor that he was ever 
out-lawed for not appearing : neither doth any plea- 
ding by the ſaid Lieutenant-Colonel John Lilburn, 
to any ſuch Indictment or Information appear, nor 
any Trial of him for the ſame. And therefore if any 
ſuch pretended Judgment be entered, as the faid 
tuppoled Act, and the Indictment of John Lilburn, 


John Lilburn, 6 Car. II. 


Priſoner at the Bar, therevpon doth retate unto, 
the ſame is erroneous and void in Law; and by con- 
ſequence the ſaid Inditment is void. | 

Exception 3. The ſaid Indictment is erroneous and 
inſufficient in Law, for that it is only grounded up- 
on, and recites an Act, which Act is declared to be 
made for the execution of a Judgment, paſſed in 
Parliament againſt Lieutenant-Colone! John Lil. 
burn, the 15th day of Zanuary 16313; when in truth 
there was no ſuch Judgment, either in matter or 


form, paſſed in Parliament on the ſaid 15th day of 


January 1651 3 as is enacted by the faid ſuppoſed 
Act, to be executed againſt the fard Lieutenant- 
Colonel Zobn Lilburn ; and as is alſo recited in the 
ſaid Indictment, to be enacted by the ſaid Act, to 
be put in execution againſt him: #Firff, There 
was no Judgment paſſed in Parliament upon the 
ſaid 15th of January 1651; that the ſaid Licdte- 
nant-Colenel Jobn Lilburn ſhould depart out of 
England within twenty days, after the ſaid 15thda 
of January 1651, as is mentioned in the ſaid Indict- 
ment. Secondly, There was no Judgment paſſed in 
Parliament, upon the ſaid 15th day of January 
1651, that the ſaid Lieutenant-Colonel John Lil- 
burn ſhould depart out of England, - Scotland and 
Ireland, or the Iſlands, Ferriteries, or Dominions 
thereof, within any limited time whatſoever, or 
under any penalty whatſoever, as is mentioned in 
the ſajd Indictment. Thirdly, There never was any 
Judgment paſſed in Parliament, the faid 15th day 
of January 1651, that the ſaid Lieutenant- Colonel 
John Lilburn ſnhould be executed as a Felon, without 
benefit of Clergy, in caſe the ſaid Lieutenant - Colo- 
nel John Lilburn ſnould be found, or be remaining 
in England, Scotland, or Ireland, after the expira- 
tion of twenty days, or any other time whatſoever, 
to be accounted from the ſaid 15th day of January 
1651. And if no ſuch Judgment doth appear to 
have been paſſed againſt the ſaid Lieutenant-Colone} 
Fohn Lilburn, as is aforeſaid, and as is recited by 
the ſaid Indictment, to be enacted to be put in exe- 
cution againſt him; then the original ground of the 
ſaid Indictment is null and void. Which is a Judg- 
ment ſuppoſed to be paſſed in Parliament againſt 
the ſaid Lieutenant-Colonel John Lilburn, in mat- 
ter, ſubſtance and form, as aforeſaid ; upon the 
15th day of January 1651, which is enacted by the 
ſaid Act, recited in the ſaid Indictment to be put in 
execution: whereas no ſuch Judgment ever palled ; 
and therefore cannot be ſuppoſed or admitted by the 
Law, to be enacted to be put in execution. And 
upon theſe reaſons and cauſes the Priſoner at the 
Bar, conceives the ſaid Indictment to be inſufficient 
in the Law, | 
Exception 4. The ſaid Jobn Lilburn further ex- 
cepts againſt the ſaid Indictment, as inſufficient in 
the Law, in regard of the uncertainty of the ſame 3 
the Law requiring all allegations againſt any man 
to be certain; for that the ſaid Indictment doth re- 
cite and ground itielf upon an Act, made for the 
execution of a Judgment, paſſed in Parliament a- 
gainſt Lieutenant- Colonel 7 Lilburn, And then 
chargeth John Lilburn, late of London, Gentleman, 
to have been found in Euglaud; that is to ſay in 
London, contrary to the ſaid Act: but averreth not 
that the ſaid John Lilburn, now Priſoner at the 
Bar, indicted by the name of Joby Lilburn, late 
of London, Gentleman, is one and the ſelt-ſame per- 
ſon, with the ſaid Lieutenant-Colonel John Lilburn, 
meant and intended by the ſaid Act; and not other 
or divers by reaſon: whereof, and for that there 
| are 
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are ſeveral perſons known and diſtinguiſhed by the 
name of John Lilburn of London, Gentleman. 
And for that the ſaid Jobn Lilburn, Priſoner at the 
Bar ; doth not acknowledge that he now 1s, or at the 
making of the faid Act, or paſſing the ſaid ſuppo- 
ſed judgment, was a Lieutenant- Colonel, or that 
he could be notified and diſtinguiſhed by that title; 
he the ſaid John Lilburn, Priſoner at the Bar, can- 
not join any certain iſſue with the Keepers of the 
Liberties of England, upon the ſaid Indictment. 
For the ſaid Indictment not averring, the ſaid John 
Lilburn, now Prifoner at the Bar, to be the ſame 
\:rſon, and not other, or diverſe from that John 
Lilburn, intended and meant in the ſaid Act, and 
diſtinguiſhed from all others of the ſame name, by 
the title of a Lieutenant-Colonel; if the Priſoner 
at the Bar ſhould plead the general iſſue of no? 
o4i1tv, he ſhould confeſs himſelf to be the ſame John 
Lilburn, intended by the ſaid Act; elſe he is not 
concerned to plead to the ſaid Indictment. And by 
conſequence, if the Priſoner at the Bar ſhould 
plead not guilty to the faid Indictment ; the only 
iſſue to be tried in point of fact, between the Keep- 
ers of the Liberties of England, and the Priſoner, 


would be, whether John Lilburn, Priſoner at the 


Bar, was found in England, upon the 15th day of 
June 1653 3 and by conſequence, the Prifoner at 
che Bar, though he be not the perſon intended by 
the {aid Act, might be enſnared and condemned as 
a Felon, only becauſe his name is Fohn Lilburn : 
and if any other John Lilburn, ſhould in like manner 
plead to the ſaid Indictment, he ſhould ſuffer, be- 
cauſe he is called John Litburn, 

For all which errors and inſufficiencies in the 
Law, in the ſaid Indictment, Act, and ſuppoſed 


judgment appearing, the ſaid John Lilburn, Priſo- 
ner at the Bar, humbly prayeth, that the ſaid In- 


dictment may be quaſhed; and in caſe the honour- 
able Court be not fully ſatisfied in the ſaid errors, 
and inſufficiencies of the ſaid Indictment, he prayeth 
that Counſel learned in the Law may be aſſigned 
him, and a competent time given for him to adviſe 
with them, and for them to prepare their argu- 
ments upon all the ſaid matters of Law. And that 
the caſe being of very great difficulty, and much 
concernment to the liberty of all the people of 
{ngland ;, and being a caſe without any precedent ; 
and the ſhedding or ſparing of innocent blood, de- 
pending upon a reſolution thereof: he humbly 
prayeth, that the ſaid difficult points of Law, ari- 
ſing upon the caſe, may be argued before the reve- 
rend Judges of the Law, as hath been accuſtomed 
in ſuch caſes, that their opinions may be had there- 


upon. 


Signed Jobn Norbury, Jobn Maynard; and pre- 
ſented to, and accepted by the Lord-Mayor, 
and the honourable Bench. July 16. 1653. 


Jobn Lilburn. 


But the Court being eager to ſee the Exceptions, 
the Cryer commanded ſilence, and to hear the 
Court, who had commanded their Clerk with a 
low voice to read them the title of the Exceptions 
amongſt themſelves. Whereupon, as ſoon as the 
Priſoner at the Bar perceived the Court had heard 
the title, he deſired them to read them all over with 
an audible voice. But withal, my Lord, ſaid he, 
I beſeech you and the Court to take notice, that they 
are but part of my Exceptions, which the Court 
hath forced, and compelled me to deliver in, 
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At which, the Lord- Mayor was very angry, and 
ſaid, Mr. Lilburn, you are very much to blame, 


thus to abuſe and ſcandalize the Court, in ſaying 


we have compelled you: you may take your Excep- 
tions again, if you are not free to deliver them in. 
Give him them again. 

Lilburn. No, my Lord, I will have none of 
them; for ſeeing they are in, they are in; and 1 
will ſtand to them, and maintain them with my 
life: and I hope and doubt not, but my honeſt and 
learned Counſel, will back them with ſtrong and 
unreſiſtible arguments of Law. But, my Lord, 
hereafter I ſhall endeavour to keep the Court cloſe 
to their promiſe, made unto me by their mouth, 


Mr. Recorder, about the Oyer: for, my Lord, 


here are witneſſes enough of it. But, my Lord, 
whereas you ſay I have abuſed the Court, in de- 
claring that they forced and compelled me to deli- 
ver in my Exceptions; my Lord, I abſolutely deny 
it, that that averment is any abuſe at all to the 


Court. You know, my Lord, you have over- 


ruled me, in point of reading my parchment about 
the Oyer, and you have ordered me to deliver in 
my Exceptions to the Indictment, which you know 
I have averred by Law, I ought not to be compel- 
led to, till I have legally the Oyer: ſo that, my 
Lord, I muſt yet aver, that in the eye of the Law 
you have committed a force and compulſion upon 
me. But, my Lord, I have done with it. 

They ſpent ſome time in reading the beginning of 
the Exceptions; which(an obſervant man might eaſily 
ſee) did very much trouble both the Lord-Mayor 
and the Recorder. But the Priſoner withdrew 3 
and by ſeveral of thoſe that ſat nigher the Lord- 
Mayor and Recorder than he ſtood, he was cer- 
tainly informed that the Attorney-General Prideaux, 
who fat upon the Bench, although he would not 
ſpeak much openly and publickly, yet he conſtant- 
ly, in a whiſpering or clandeſtine way, preſs'd the 
Court to keep the Priſoner cloſe to the queſtion ; 
Whether he was the John Lilburn meant in the Att or 
no? and to give him noelbow-room to let him get off 
it: And that Mr, Alderman Atkins was in a piti- 
ful frighted condition, when the Priſoner appealed 
to the people againſt their injuſtice. And that the 
pitiful Alderman moſt lamentably cried out to 
Colonel Okey, preſently to ſend for ſome troops of 
horſe, to ſecure his worſhipful perſon. And that 
Mr. Lee the Clerk was extreme earneſt to have the 
Priſoner gagged at the Bar, that he ſhould ſpeak 
no more; and privately preſs'd very hard, immedi- 
ately to have him condemned and taken away. And 
that the Lord-Mayor, at the reading of the title, 
in which the Act is called, A pretended Ad of Par- 
liament, ſaid unto the Recorder, We are undone, if 
we receive in this; for we ſhall be adjudged be- 
trayers of our truſt. And at their reading the firſt 
Exception, the Recorder was amazed, and faid, 
he wondered how Mr. Lilburn could get learned 
men in the Law to ſign ſuch Exceptions. And the 
Lord-Mayor asking him, what that Mr. Norbury 
was, whoſe hand was firſt to the Exceptions; the 
Recorder told him, he had Jately been a Judge in 
Wales. My Lord, I do not ſo much wonder at his 
ſetting his hand to the Exceptions, (for I have 
known him for many years to be a man of principles 
ſomething in affinity to Mr. Liiburn ;) but for 


Mr. John Maynard, one of the greateſt Lawyers of 


England, and one of the greateſt practitioners of the 
Nation, for him to ſet his hand to ſuch Exceptions, 
is that (my Lord) amazeth me. For if this very 

Bbb firſt 
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firſt Exception of Mr. Lilburn's be good in Law, 

then all the late Acts of Parliament are totally in- 

validated, as well as that which he ſpeaks againſt, 
Then the Court broke up. 


Notwithſtanding the ſtricteſt enquiry, we can't 
find that Lilburn, or his friends, or any one elſe, 
ever publiſhed the remainder of his Trial. Mr. 
N hillock, in his Memorials of the Exgliſh Affairs, J. 
560. ſays no more than this; | 

July 13. 1653, Lieut. Col. Lilburn, was ar- 
raigned at the Seſſions in the Old- Bailey, upon the 


late Act for his Baniſhment. 


July 14. Lieut. Col. Lilburn was brought again 
to his Trial, but he urg'd for further time in regard 
the Counſel aſſigned him refusꝰd to appear for him; 
only Serjeant Maynard, who was ſick, and he had 
an order for a Copy of his Indictment. 

July 17, (16) Lilburn was brought to his Trial, 
but nothing done in his buſineſs ; and page 563. 
ſays, Aug. 11. Lilburn's Trial proceeded at the Seſ- 
ſions-Houſe. | 

16. Mr, Lilburn's Trial at the Seſſions-Houſe 
proceeded. | 

20. The Jury found Lilburn not guilty, he plea- 
ded long for himſelf, 

Nothing of theſe three laſt days Proceedings are 
printed, 

In a Book, entitled, Lieut. Col. John Lilburn 
Tried and Caſt, or his Caſe and Craft diſcovered 4to. 


1653. is recited ſome of his ſpeeches at his Trial 


and Animadverſions on them; which ſhews that the 
Colonel-made a notable defence. His Speeches, as 
mentioned in that Book, page 125, Sc. are as fol- 
low. | 

Concerning the Act whereupon he was indicted, 


this he ſaid 3 it was a lye and a falſhood ; an Act 


that hath no reaſon in it, no Law for it: it was 
done as Pharaoh did; reſolved upon the queſtion, 
that all the male-children ſhould be murdered. That 
it he died upon this Act, he died upon the ſame 
ſcore that Abe! did, being murdered by Cain. That 


the Act was a void Act, a printed thing, there be- 


ing no one punctilio or clauſe in it, grounded on 
the Law of England, and that it was an unjuſt, un- 
righteous, and treacherous Act, and that he doub- 
ted not to ſhatter that Act in pieces. That they 
could not make an Act of Parliament, ſince the 


King's Head was cut off. 


By the ſame Law they voted him to death, they 
might vote his honeſt twelve Jurymen. 
He ſaid, The Parliament before the King's head 


was cut off, and the Members taken out, were in their 


purity, a gallant Parliament, who were tender of the 
liberties, and welfare of the Nation, and walked in the 


. ſteps of their anceſtors, and fore- fathers; then were 


the days of their virginity, they made good and 
righteous Laws, and then they had no force upon 


them. But ſince 1640, and 1641, there have been 


no good Laws made, 
He affirms, that it was no lawful Parliament, that 
made that Act. Again, the Parliament that made 


this Act of Baniſhment was no Parliament, I will 


prove it: And the Parliament were rather tranſ— 
greſſors than J. Again, admit the Parliament le- 
gal, they bad no power to ſend for me. If there were 
any Judicatory in Parliament, it was the Lords 
Houle, not the Commons. 


John Lilburn. 6 Car. II. 


As for all Parliaments in general, he ſaid Parlia. 
ments were a delegated power, and ought to give 
a reaſon of all they do; and that it was not in their 
power, (as he had proved in his Plea at large, be. 
fore the Lord Chief. Juſtice Rolli,, and Mr. Juſtice 
Bacon, May 18, 1647 ;) nor had they the leaſt ju- 
riſdiction, to ſentence him, or any of the leaſt free. 
born Engliſomen; unleſs it be their own Members 
That all crimes whatſoever, were to be heard, de. 
termined, and judg'd at the Common Law, and ng 
where elle. Acts of Attainder were not lawſul. 

Speaking to the Lord-Mayor; This is the ſtrar. 
geſt thing (ſaith he) that ever I ſaw, that a man 
maſt be cheated of his life. Good, my Lord- 
Mayor, you have made yourſelf a party in my caſe 
and taken a wrong John Lilburn; and if you do not 
make me hang, you are afraid yourſelt. Ton 
make the Land groan under your burthens and op- 
preſſions; I deſire you will not deny me my right, 
that I may not Joſe my life in the reſolve of a 
queſtion, That 7h Lilburn ſhall be hanged ; which 
in time may come to murder your poſterity, and the 
poſterity of thoſe that hear me this day. 

He told the Lord Reelle, that he had nothing to 
do to judge him, being a party, and had a ſalary 
of a thouſand pounds per annum from the State, 

To Mr. Prideanx Attorney-General he ſaid, you 
are a blood-thirſty man, and you come here to 
Juſtify your unrighteous Act; and I hope the Jury 
will take notice of all your violence. It is the ad. 
miration of my ſoul, that he ſhould be a Judge in 
his own caſe; to have a man fit as my Judge, that 
thirſteth after my blood. 

He faid, that the army (many of them) have 
been very good inſtruments, for the good of the 
Nation, to deliver us from Tyranny : I with there 
is not a greater than they delivered us from. 

For the Jury, he called them, his honourable 
Jury, and ſaid, they were the Keepers of the Liberties 
of England; and will make it appear that the 
Jury are the Judges of the Law, as well as of the 
Fact. 

Moreover, he charged them to conſider whether 
if I die on the Monday, the Parliament on Tr-/day 
may not pais ſuch a ſentence againſt every one of you 
twelve; and upon your wives and children, and 


all your relations; and then upon the reſt of this 
City, and then upon the whole County of Middle- 


ſex, and then upon Hertfordſhire ; and fo by degrees 
there be no people to inhabit Erg/and, but them- 
ſelves? 

I calliZehowah to witneſs (faith he,) and do here 
proteſt before God, Angels and Men, I am not the 
perſon intended to be baniſhed by that Act; ſpeak- 
ing of the Act whereupon he was indicted, 


The Jury having acquitted him, were jum- 
mon'd before the Council of State, on the 23d of 
Aug. 1653 ; in purſuance of an order of Parliament, 
of the 21ſt, to anſwer for their conduct. 

The examination of which Jury is printed in Sta7e- 
Trials, Vol. I. page 81, 82. Edit. 1730. after hi 
Trial at Gilda in 1649, for High- Treaſon; to 
which the Reader is referr*d. But for what reaton, 
the examination of his Jury in 1653, is there infer- 
ted, (having no relation to that Trial) wou'd be 


difficult to tell. 


XXVII. 


I 


PET PEN PEN PEAT PET PS 
A 288 K 


D 


1666. 27. The Trial of Miles Sindercome. 371 


e ee 


EZ 


A Res 


XXVII. The Trial of MIE ES SiNDERCOME® alias 
FIS H, at the Upper-Bench, Weſtminſter, Feb. 9. 1656. 


for High-T reaſon. 


Before the Lord Chiet-Juſtice Glyn, and Mr. Juſtice Warburton. 


J Anuary 10. 1656, Miles Sinder- 
2 come was committed cloſe Priſoner 


to the Tower of Londen, for High- 
amy I reaſon ; and Sir Fobn Barkſtead 
We? Knight, Lieutenant of the Tower, 
© gave order to Mr, Daniel Steer, 
. one of the Warders of the Tower, 
to be his Keeper; with ſtrict orders from the Lieu- 
tenant, to be moſt careful of him. But Mr. Steer 
perceiving the deſperateneſs of his diſpoſition, by 
many violent and threatning ſpeeches, which he often 
uſed, acquainted Sir John Barkſtead therewith, and 
deſired more aſſiſtance, as well for the ſecurity of 
his own Perſon, as of the ſaid Priſoner. Where- 
fore, from that time forward, a guard of a Com- 
miſſion- Officer and Soldiers, were ordered to aſſiſt 
the. ſaid Keeper, and ſecure the Priſoner ; fo that 
Sindercome finding no means poſſible for him to make 
an eſcape by force, endeavoured afterwards to cor- 
rupt his Keeper, offering him two hundred pounds; 
or ſo much as his place ſhould be worth, to aſſiſt 
him in making his eſcape 3 and deſired him, if he 
would undertake the matter, to furniſh him with a 
black ſuit of clothes,a peruque, and a ſhort dagger, 
to paſs him through the water-gate, within the Toer, 
and ſaid, that then he would trouble him no further, 
but kill any man that ſhould oppoſe him in going. 
But his Keeper faithfully diſcharging his truſt, not 
only refuſed this proffer, but acquainted the Lieu- 
tenant therewith; who was therefore more vigilant 
and careful for his ſecurity. The Officers and Sol- 
diers that daily attended in his chamber with him, 
would often adviſe him to make his peace with God, 
andtolook after the eternal concernments of his Soul; 
which diſcourſe he would always divert by the ſpeak- 
ing of his own valour and courage, and how many 
he had ſlain, while he was a Soldier, boaſting great- 
ly therein, and of his knowledge in the Law of this 
Nation: And would often ſay, That he doubted 
not to make a very good defence, if he might be 
tried by a Jury, according to the ancient Law of 
England, and to come off as well as Fobn Lilburn. 


February 6. 1656. Miles Sindercome had notice of 
his Trial, to be the next Monday following, and 
had liberty given to prepare himſelf for it; and for 
that purpoſe to. ſend for, and converſe with, what 
perſons he would ; and to have the uſe of pen, ink, 
and paper, and to write as he pleaſed : which he 
had,and did uſe accordingly. 


February 9. 1656. Sindercome was brought to his 
Trial at the Upper-Bench Bar in Weſtminſter-ball, 
the particulars whereof are as follow, 


The Indictment was for High-Treaſon, to this 
effect, v:s. 


FH AT Miles Sindercome alias Fiſh, * and one 

William Boyes, with divers other Rebels and 
Traitors, againſt the Lord Protector, and Govern- 
ment of the Commonwealth ; not having the fear of 
God in their hearts, but moved and ſeduced by the 
inſtigation of the Devil; on the 17th of September 
1656, and divers other days and times, as well before 
as after at Weſtminſter, and divers other places in the 
County of Middleſex, falſely, maliciouſiy and traito- 
rouſly did conſpire, compaſs, and imagine the death of 
the ſaid Lord Protefior ; and to ſubvert and aller the 
Government of the Commonwealth, and to raiſe War 
within the ſame, 


For effeQting whereof, 


i. They took a room in the houſe of one Edward 
Hilton, and divers rooms in the houſe of one James 
Midhope, in» Weſtminſter ; whither they brought 
Guns, Harquebiſſes and Piſtols, charged tub leaden 
Bullets, and iron Slugs, to ſhoot, kill and murder 
him. 

2. January 1. 1656. They provided Horſes and 
Weapons of War ; and, | 

3. Took a houſe and banquetting-houſe at Hammer- 
ſmith, of one Henry Busby, for the /ame purpoſe. 

4. January 9. 1656. They conſpired to burn 
Whitehall, where bis Highneſs was in his own per- 


fon ; 


* The principal Perſon employ'd in the traitorous deſign, for the deſtruction of his _ Perſon, was a notable deſpe- 
rate Fellow, named Sindercome, one who heretofore had been a Quarter-Maſter under Sir 7ohn Reynolds in the Army, and was a- 


bout two years ago caſhier d by General Monk, among others in Scotland. He aſſociated to himſelf one Cecil, and many others 
were engag'd in the Buſineſs. For the carrying on their work, they held Correſpondence with {ome in Flanders, received di- 
rections thence from time to time, and for their Encouragement, Don Alonſo, the late Ambaſſador of Spain in England, return'd 
them over Sums of Money, with which they were enabled to proceed. See a Brief Relation of the late dangerons Plot. Printed 
in a further Narrative of the Paſſages of theſe Times in the Commonwealth of England: page 7. | 
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fon, and to that end brought a basket filled with 


Match, Brimſtone, Gunpowder, and other combuſti- 


ble Stuff and Materials, and ſet the ſame on fire in the 


Chapel there; to the great danger and diſquictment of 


bis Highneſs, and ill example of others, in con- 
tempt of the Law, againſt their due obedience to his 
Highneſs and Government, againſt the peace, and 
form of the Statute, &c. 

Thus far the Indictment. 


Whereupon being arraigned, he pleaded Not 


Guilty, and for his Trial, put himſelf upon his 
Country; and the iſſue being joined, there was 
immediately impannell'd a Jury of Gentlemen of 
worth and quality, to paſs upon his Life and 
Death : he challenged ſeveral of them ; and twelve 
being ſworn (with his own conſent,) his High- 
neſs's Attorney-General (the Indictment being o- 
pened) proceeded to the Evidence, which was very 
tull and clear, and two Witneſſes at the leaſt to all 
the points of the Indictment, with many aggrava- 
ting cirumſtances: the particulars whereof are here- 
in after mentioned. 


The Evidence to prove the Indigment. 


Here was one Toope of his Highnels's Life- 


guard, who was drawn into the bulineſs ; 
and he proved fully, 1. What perſon Sindercome is; 
how he inveigled him the faid Toope, with money 


in hand, and promiſes of more, and great prefer- 


ment, to join with him to murder his Highneſs ; 
ſaying, Spain could never obtain a peace with us, 
till he were taken out of the way. 2. The circum- 
{tances of time, place, means and manner deſigned 
for this murder. 3. That he the ſaid Togpe, was 
to give notice when his Highneſs went forth; and at 
what end of the Coach he fat. 4. Their buying 
and keeping of fleet horſes. 5. Their intent to 
fire Mbiteball, the fire-work placed in the Chapel; 
and other circumſtances. 6. Sindercome's reſolu- 
tion, if the fire did not take, to kill the Protector, 
whatever came of it. 

Alſo one Jobn Cecil proved the whole deſign of 
Sindercome, and Boyes, how long it was in hand; 
that Sindercome engaged him the ſaid Cecil in it; 
what words were uled, how it ſhould be done; 


what the conſequence of the murder would be; the 


money provided, and that when it ſhould have 
been done, he the ſaid Cecil was deſigned to go to 
Col. S:xby, and to ſhare with Sindercome in his ho- 
nour and profit. That the firſt thing agreed on, 
was to provide good horſes, What moneys were 

id by Sindercome , Sindercome's reſolution to aſ- 
laſſinate his Highneſs when he went abroad; and 
the manner how. That they were upon the road 
five or ſix times on purpoſe; and in Hyde-park with 
ſwords, and piſtols charged, and had notice given 


the hinges of Hyde-park Gate were filed off, in 


order to their eſcape. Thac they took an heuſe 
with a banqueting- houſe at Hammer /mith, to 
ſhoot kim with Guns, made on purpole to carry 
ten or twelve bullets at a time, That Toope was to 
give notice of his Highneſs's paſſing that way; and 
at which. end of the Coach he far, That he the 
ſaid Czci! ſaw one of the Guns provided, which 
would carry twelve carbine bullets and a ſlug. He 
ſpake fully to the deſign of firing Whitehall ; de- 
ſcribed the fire-work prepared, and the nature and 
intention of it, and other circumſtances, More- 
over, that B:yes aſſur'd them, that when the Pro- 
tector ſhould be diſpatched, forces would come 
from Spain and Flanders; and a great part of the 
Fleet would fall off. And that he believed Sexby 
to be the main agent herein at Þrvfſels ** He pro- 
ved alſo the diſcourſe Boyes had about ſeizing Pozy/- 
mouth, or ſome other port in the Y/-ft, and of x 
great ſum for that purpoſe. That thirty or forty 
are engaged in this deſign to kill the Protector, and 
it was ſo ordered, that not above two ſhould know 
each other, until the matter ſhould be ripe for exe- 
cution; and that Bayes knew the whole number. 

He ſpake fully to that deſign to kill his Highneſs 
the firſt day of the Parliament; and their taking 
houſes for that purpoſe at J/eſiminſter ; and bring- 
ing arms thither, and other circumſtances . 

That Boyes gocs by ſeveral names, and in ſeveral 
habits; ſometimes as a poor Prieft in ragged 
clothes; ſometimes well clad as a Gentleman, 

It was further proved by the ſaid Fohn Cecil, and 
Col. James Midbope, that in order to the deſtroy- 
ing of his Highneſs, he the ſaid Cecil, Sindercome, 
and Boyes, took the ſaid Midhope's houſe near the 
Abbey at Weſtminſter ; and when they took it, Sin- 
dercome called himſelf John Fiſb, Clerk to one Mr. 
Havers, a pretended Gentleman of Norfolk; and 
Ceril went by the name of Mr. Havers's Coachman, 

It was proved likewiſe, that the firſt day of the 
Parliament, after they had taken Midbope's houſe, he 
being there; Sindercome and Cecil went thither to 
him, from one Edward Hilton, a Sempſter's houſe 
in King-treet, Weſtminſter, where they left a great 
trunk full of arms, brought from Flanders ; and 
carried with them in a viol-caſe, one harquebuls, 
and ſome piſtols, charged with leaden bullets, and 
ſlugs, about Sermon- time, to Midbope's houſe ; 
which they found very convenient for their purpoſe, 
and reſolved to buy it, and to build a room in the 
yard next the ſtreet ; there being ſeveral back yards 
and doors: and reſolved alſo to ſecure Midbope, or 
otherwiſe to deal with him that he might not diſ- 
cover them, nor hinder their defign |. 

It was proved moreover, by Cecil and Midbope, 
that Sermon being ended, all three of them, viz. 
he the ſaid Cecil, Sindercome, and Boyes, went into 


the yard of the houſe next the Abbey, to ſhoot his 
them by Toope of his Highneſs's coming. That 


Highneſs, as he paſſed from the Abbey to meet the 
Parliament in the painted Chamber.; and to r 
en 


* In Col. Edward Sexdy's Narrative, which he deliver'd to Sir John Bartſtead, Lirutenant of the Tower, Oc. 12. 1657. printed 
in A further Narrative of the Paſſages of theſe Times in the Commonwealth of England, page 21. he ſays, *« Sir Fohn, I bar to 
« you to tell you, that I am guilty of the whole Bulineſs of Sindercome, as to the deſign of killing the Lord Protector, &c- 
* and to that purpoſe I furniſſi d Sindercome with about goo l. in Money, and alſo with Arms, and tied him to an Engagement, 
< that he ſhould not reveal the detign.” And further he ſaid. The Letters they have of mine, they could not prove them to be 
mige; but by my own Confeſſion, which I now confeſs, and acknowledge that they are mine. And that I was with Charles 
«* Stuart, and acquainted him, that I was an Enemy to the Lord Protector; and I alſo declare that I receiv'd a large Sum of Mo- 
« ney from the Spaniard, to catry on my faid deſign, and to make what Confuſion 1 could in England, by endeavouring the kit 
« ling of the Lord ProteQor, and by what other ways I had in defign; and to that end, the better to effect ir, I came into Ex- 
land in a diſguis d Habit, and was the principal in putting on others in the ſaid deſign,” And Page 22. he ſays, © That he was 
the only Man, that fer on Sindercome to kill the Lord Protector; and that Book, called, Killing no Murder, he owned: and {aid 
«« he was iti! of that Judgment; yer ſaid, it was both fooliſhly and knaviſhly done in that Book, to charge the Lieutenant of che 
% wer, touching Sindercome's Death.” This Col. Sexby died a Priſoner in the Tower, Fan. 13. 1657. 

+ This Sindercome had engaged to kill General Monk in Scotland, and would have engaged the ſaid Mr. Cecil therein alſo. 

Hilton depoſed fully concerning the Viol-caſe and Trunk of Arms. 
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end, he the ſaid Cecil ſtood on the wall with his 
piſtol charged, and Sindercome walked in the yard; 
bur other company coming in thither, they were 
revented, and Boyes went out of the yard into the 
rong of people. | 
1 It Bo 3 proved by Cecil, that this enter- 
prize not ſucceeding, they reſolved to murder his 
Highneſs ſome other way, to wit, to furniſh them- 
ſelves with fleet horſes, to kill him as he rode forth. 
That Sindercome engaged Toope, who conſtantly 
ave him notice of the Life- guards going abroad, 
or of the ſaddling of the Pad Nags. 

That the firſt time they rode forth to kill him, 
was the latter end of September laſt, (viz; ) the Satur- 
day after he had left going to Hampton-Court. 

That the ſecond time was when he rode to Ken/ing- 
ton, and thence, the back way to London. | 

The third time, when he went to Hyde-Park in 
his Coach, 

The fourth time, when he went to Turnham- 
Green, and ſo by Acton home; at which time they 
rode forth to kill him, and reſolved to break through 
all difficulties to effect it. 

The fifth time, when he rode into Hyde- Park, 
where his Highneſs alighting, aſked him the ſaid 
Cecil, whoſe horſe that was he rode on, Sindercome 
being then on the out · ſide of the Park; and then 
Cecil was ready to have done it, but doubted his 
horſe, having at that time got a cold, | 

That Sindercome rode forth once himſelf to kill his 
Highneſs, and told Cecil of it. 

That all proving ineffectual, they reſolved to de- 
ſiſt till the Spring, and in the mean time to fire 
Whitehall, 

That the ſaid Cecil put on a thin holland ſhirt, 
and thin clothes for his better eſcape, when he rode 
forth to kill his Highneſs ; and prepared his horſe 
as if he had been to run a race. 

To prove the taking of the houſe and banqueting- 
houſe at Hammerſmith, of Henry Busby, Coachman 
to the Earl of Salisbury; there was beſide Cecil, the 
teſtimony of Henry Buſby himſelf, William Page, 
and William Neal, Sindercome's ſervant, | 

To prove the baſket of ſtuff for firing the Chapel, 
there was the teſtimony of Cecil and Toope, and 0- 
thers who were perſons of quality; 

To prove the buying and keeping of the horſes, 
there was the teſtimony of Henry Buſby, who ſold 
them one horſe for fourſcore pounds; alſo of Milliam 


Page, and William Neal, Sindercome's ſervant. 


To prove the hinges of Hyde-Park gate being 
filed off, and the pales cut, there was the teſtimony 
of John Cecil, and Thomas Shell. 

The Priſoner ſeeing the Evidence ſo clear againſt 
him, had nothing material to -_ for himſelf by 
way of defence, yet carried himſelf very inſolent at 
the Bar; and when the Court asked him touching 
any of the matters proved againſt him, he would 
confidently deny what was laid to his charge. And 
after all the Evidence given, and the Priſoner heard 
what he had to ſay for himfelf; the Court ſum'd 
up the whole to the Jury of Life and Death, and 
declared, that by the Common Law, to compaſs 
or imagine the death of the chief Magiſtrate of the 
Land, by what name ſoever he was called, whether 
Lord Protector or otherwiſe, is High- Treaſon; he 


1656. For Hi gh-Treaſon. = 


being the chief Magiſtrate, and the Spring of Juſ- 
tice, in whoſe name all Writs run, all Commiſlions 
and Grants are made: and that the Statutes of Trea- 
ſon made 25 Ed. III. as to this, did only declare 
what the Common Law was, before the making of 
that Statute, and was not introductive of a new 
Law“: and more to that effect; and then proceed- 
ed to Judgment againſt the Priſoner, in this manner, 


The SENTENCE, 


T ts conſidered by the Court, that the ſaid Miles 

Sindercome, alias Fiſh, be ſent from hence to the 
Prijon inthe Tower of London from <hence be came, 
and from thence be drawn upon a hurdle through the 
ſtreets of London to Ty burn; there to be hanged on the 
Gallows until be be half dead, and then to be cut down, 
and bis intrails and bowels taken out, and burnt in his 
own ſight, and his body divided into four quarters, and 


be diſtoſed of as his Highneſs the Lord Protector ſhall 


think fit. 


The ſame day, after he was brought back again 
to the Tower, he was much inraged, and in a great 
paſſion ; his Keeper, and Elizabeth Herring, one of his 
Siſters, being in the chamber wich him, he did ſwear, 
That they ſhould never have bis li; and then defired 
his Keeper to help him to ſome poiſon, that he 
might make away himſelf : which he refuſing, Sin- 
dercome then deſired his Siſter ro buy him ſome, for 
the ſame purpoſe. But ſhe crying at that preſent, gave 
him no anſwer ; but taking her opportunity (when 
the Keeper did not ſo much mind them) had ſome 
private diſcourſe with him, (which cannot be known 
what it was about.) Preſently after, his ſaid Siſter 
left him, and before her going, ſpake to his Keeper, 
ſaying, Lord, what ſhall I do? Did you hear what 
my Brother ſaid of the Poiſon * Thereupon, the 
Keeper charged her not to bring him any, telling 
her, if her Brother were poiſoned in his houſe, he 
would accuſe her for aſſiſting him in it. 

The Lieutenant of the Tower then being fully 
acquainted with the deſperateneſs of Sindercome, 
commanded a file of Soldiers to watch in the room 
below his chamber, and a Guard of Officers to be 
with him in his chamber, that all means for the ma- 
king his eſcape might be prevented. 

Sindercome the ſame day endeavoured to corrupt 
his Keeper, as formerly, and with much earneſtneſs 
preſt him to be helpful co him in his greateſt di- 
ſtreſs ; and asked if it were not poſſible for him to 
make an eſcape, telling him, if he would aſſiſt 
him in it, he would make good to him two hun- 
dred pounds that night; and if he would go along 
with him, he would make that two hundred pounds; 
ſeven hundred pounds, or what more he ſhould de- 
fire : farther requeſting him to furniſh him with a 
black ſuir, peruque, and dagger, for that purpoſe, 
But by reaſon that the Officers aforeſaid, were in the 


chamber with him, he had not liberty fo freely to 


diſcourſe with his Keeper about this buſineſs as he de- 
fired, and therefore earneſtly deſired the ſaid Guard 
of Officers, and all in the chamber with him, to with. 
draw; in which time he wrote and deliverd private- 
ly to his Keeper a note, whereof the next follow- 
ing, words 1s a copy, | 

Ar. 


* Mr. Whitlock, in his Memorials, Page 654. Feb. 9. 1656. Sinder come was tried at the Upper- Bench Bar, found Guilty, and 
condemned to be hanged, drawn, and quartered : The Court declared, That by the Common Law, to compaſs or imagine the Death 
of the Chief Ma giſtrate, what name ſoever he was called, whether Lord Protector, or otherwiſe, is High-Treaſon, and that thy 


Statute 25 Edw. III. was only declaratory of the Common Law. 
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314 27. The Trial of Miles Sindercome, 


Mr, Stcer, 

Oe my condition, it is no t1me 10 daily with 

it ; T have already provided two hundred pounds 

for you; and if you will let me make my eſcape, and 
that you will go with me, or ſet me forth, 1 hall give 
v, were it f ve hundred pounds more, I do not care: 
if you will do any thing, let me know your mind; 1 
hope God will work my deliverance by your Means 3 let 
me hear vou judgment, that we may conclude 5 for if 


vou and I do conclude, Iwill have other clothes brougbt 


into the room below, with a perugue, and I will 
take up a baard (meaning, as is conceived, one of 
the boards of his chamber, to go down into rhe 
room below it, where his black clothes ſhould lic ; 
though therein he would have been fruſtrated, by 
reaſon of the file of Soldiers, which the Lieutenant 
had commanded to watch there,) and 1 do judge that 
muſt be the way. For God's fake do what you Can, 
and do not diſtruſt my not performing to give you the mo- 
ney ; for I can this night order you t hundred 
pounds to any body that you ſhall appoint : but if you 


— ſhould—— 


You may obſerve, that the reaſon of his breaking 
of ſo abruptly, was, that the Guard of Officers 
whom he had for that time deſired to withdraw, 
finding that he made them ſtay ſomewhat longer 
than ordinary, preft in upon him, ſo that he had 
not time to write further, His Keeper for anſwer, 
endeavoured to take him eff from thoſe thoughts, 
telling him the impoMbility of it, and deſired him 
to conſider his preſ-2c con'lition, and prepare him- 
ſelf for another worla: whereupon Sindercome find- 


ing he could no wi ys prevail, moved thele things 


no more afterwards, | 

From which time, ſeveral pious and able Di- 
vines, ſom: of which were appointed by his High- 
neſs, and others that were defircd by the Lieutenant 
of the Tower, daily came to him; as Mr, George 
Griffith, Mr. Thomas Brooks, Mr. John Hodges, 
Mr. Slater, Mr. Barker, and others. But before they 
or any others entered into diſcourſe with him, he 
would wave all queſtioning of him about the buſineſs 
for which he was condemned : they laboured much 
with him for his ſoul's good, but with no ſatisfaction 
co the greateſt part, and with very little to others 
of them; he having before declared his judgment, 


or rather opinion, by reaſon of his unconſtancy 


and unſettledneſs in them, ſometimes owning the 
univerſal point of Redemption; at other times, that 
th: ſoul died with the body, or ſlept with the body till the 
Neſurrection, and then it may be it ſhould riſe ; that 
by the grave Hel! was meant; with ſeveral other de- 
teſtable tenets. And indeed there is ſcarce any 
erroneous opinion known in our times, that he had 
not a general notion of, and would pretend unto, 
la ſeveral of his diſcourſes with thoſe Miniſters, he 
would not hear but that Judas was in as good a con- 
dition as Peter; and of that in the 17th of 7ohn v. 
12. where Chriſt ſaith, Fhile I was with them in the 
world, 1 kept them in thy name; thoſe that thou gaveſt 
me I have kept, and none of them is loſt but the Son of 
Perdition, that the Scripture might be fulfilled : he 
would ſay, it was meant to all men, who as the 

were ſinners, were Sons of deſtruction and perdi- 


8 Car II. 


tion. And as to that Text, ſpeaking of the diſci- 
ples, which faith, one of them was a Devil; he 
would ſtartle and ſay,it was a rugged and Karth © : 
ing. He would often put it as a caſe to them, 4 
ther for any perſon to contrive the death of another 
and not to act it, were puniſhable by man? and 
being as often reſolved, and told of the Laws made 
in that caſe ; he would anſwer, that which they al. 
ledged was but the Law of man, and that Thoughts 
were not to be puniſhed by man, but God who a- 
lone knew them. 


Friday 13th of February. 
Afterwards he had notice given him, that the 
next day was appointed for his Execution; and a- 
bout eight a clock that night, the Guard of Of 
cers in his chamber were Captain Henry Shar a 
Captain- Lieutenant William Foſter, Enſign Phils 
Brown, Serjeant Nicholas Stock, and his ſaid Kee = 
And preſently after they came into the. chamber 
three Women came to him, two whereof were 
Sindercome's Siſters, and the other one ſaid to be his 
Sweetheart, who expreſſed trouble and ſorrow 1 
menting his condition. And one of his ſaid Sifters 
named Elizabeth Herring, told him, She had rather 
ſee him die before ſhe went from him, than he ſhould 
die ſo barbarous a death as was intended him, or to 
that effect: whereupon the Officers minding her 
expreſſions, took what care they could to prevent 
her, in giving him any thing; and as ſoon as the 
ſaid women were gone, carelully ſearched the room 
Then Sindercome deſired the Officers and his Kee er 
to withdraw, that he might be private; in which 
privacy, he continued about a quarter of an 
hour, then came to the chamber-door, ſaying to 
the ſaid Officers that ſtood without, They might 
come in, for he had now done; which words bein 
not uſual with him, were obſerved by moſt bs 
The firſt that went in, found him rubbing his 


hands with his handkerchief, and wiping his noſe 


and mouth therewith ; and he walked a turn or 
two about the room, and then took the Bible. and 
ſat down reading therein. A while after, he ſtarted 
up ſuddenly, ſaying, he mu/t go to bed; and there- 
withal undreſt himſelf, and went into his bed. The 
ſaid Guard of Officers in his chamber, being then 
diſcourſing together, Sindercome (a quarter of an 


hour after he had lain ſtill) diſcourſed very freely 


with chem, of what they were talking. | 
which inſtant of time, — were Faw. from Yi 
Jobn Barkjtead, to the ſaid Officers, to be careful 
that he ſhould not make away himſelf * by poiſon 
in regard it was the lait night he was to be there 3 
and they ſhould diligently tearch all places of his 
chamber, and about his bed to prevent it. But 
preſently after, Sindercome fell afleep (as was thought) 
and ſnorting ſomewhat unuſually, one of the Officers 
defired his Keeper to take a candle and look upon 
him; which he did, and found him almoſt 
dead there, which prevented their further ſearch 
Whereupon a Surgeon was immediately ſent for, 
who applied medicines to him ; notwithſtanding 
which, after he had continued in that condition 
ſpeechleſs about two hours, he died +, 


February 


* Sindercome had been an Apprentice to a Chirurgeon, near St. Catherine's at the Tower, and ſo it was probable had So than 


ordinary knowledge of Poiſons. 


+ Lord Clarendon in his Hiſtory of the Rebellion, Vol. III. Part 2. (8 Edition) Page 646, 647. ſays, Sindercome was a very ſtout 


Man, and one w 


ho had been much in his (Cromwel!'s) favour, and who had twice or thrice, by wonderful and unexpected Accidents 
, 


been diſappointed in the mmute he made ſure to kill him, and (that Cromwell) had caus d him to be appretiended ; his behiviour was ſo 


reſolute in his 


Examination and Trial, as if he thought he ſhould ſtill be able to do it; and it was maniteſt that he had more Aſlo- 


clates, 


1656. 
February 14. 1656. 


The Coroner's Inqueſt conſiſting of Merchants, 
and other ſubſtantial Houſekeepers of the Tower Li- 
berty, had in charge to inquire of the manner of Sin- 
dercome's death, which they diligently attended; 
and all ſuch witneſſes as could ſpeak materially 
rhereunto, were examined by the Coroner, And 
although there were then very ſtrong preſumptions 
that he had poiſoned himſelt; yet in regard the 
Surgeons, who had then only opened his body, and 
finding no uſual ſymptoms accompanying the ta- 
king of ſharp poiſons, could not poſitively deliver 
their opinions, otherwiſe than hereafter is expreſſed, 
the Jury deferred the giving up their verdict, till 
Monday following. 

The ſame day afterwards, at the deſire of the 
Lieutenant of the Tywe2r, Sir Richard Napier, Doc- 
tor of Phyſick, and Doctor Fern, Reader of Ana- 
tomy at Greſham College; opened Sindercomè's head, 
and gave their opinions thereof alſo. Which was 
likewiſe afterward viewed by Mr. Charles Stamford, 
Mr. Nicholas Brethers, Wardens to the Company of 
Surgeons; and Mr, Laurence Loe; all able and 
knowing perſons in their profeſſion, which remain 
with the 1aid Coroner under their hands, 


February 14. 1656. 

Being then deſired by Sir 7:hn Barkſtead. Knt. 
Lieutenant of the Tower, to lee the head of Miles 
Sindercome opened, his body having been opened 
before our coming, by the Surgeons, and to give 
him our obſervations and ſenſe thereof : 


. found the Brain much inflamed, red, and 
diſlended with Blood, ſwoilen as full as the 
Sci could weil bold ; beſides much grumeus anaclodded 
Blood cut of the Veins, which muſt be the effeft of ſome 
very vi-lent and preternalural cauſe. Yet are we not 
able poſitively di determine what that is, or whence it 
did proceed, the motion being much more ſudden and 
violent than that of Apoplexies, and other known diſ- 
eajes of the Brain, except when cauſed by contuſion and 
olver the like extraordinary violences. | 


Richard Napier, 
Chriſtopher Fern, 


E, whoſe names are here ſubſcribed, being or- 
dered to open the body of Miles Sindercome, 
Friſoner in the Tower of London, do hereby declare, 
according to the beſt of our judgments and experiences, 
That we could not find out or diſcover any, the uſual or 
common ſymptoms or effefts, accompanying the taking of 
known and ſharp poiſons, cauſing ſudden death ; but by 
the diſtenſion and ſwelling of 1he Brain, and Veſſels 
in the Head, with much coagulated blood which we 
fornd there, more than in ordinary diſeaſes, our opi- 


rions are, that the ſaid Priſoner hath cauſed the ſame 


for High-T reaſon. 


by ſome extraordinary means, for the baſtening of his 
death, 

Charles Stamford, 7 „ | 
Nicholas Brecher J ani. 
Laurence Loe. 


Tebruary 18. 1656. 


Being Sabbath- day, Sindercome's Keeper, with o- 
thers, having removed the body out of the cham- 
ber where he died, into a more airy place, and ta- 
king ſeveral things out of that chamber, removed 
the Cloſe-ſtool, and under it was found a Paper 
ſubſcribed with his own hand, as followeth. 


OD knoweth my heart, I do take this courſe, 

becarſe I would not have all the open ſhame ef 
the World executed ufon my body : I deſire all good 
people not to judge amiſs of me; for I do not fear my 
Life, but do truſt God with my Soul. I did this thing 
without the privity of any perſon in the world: I do, 
before God and the World, clear my Keeper, my Siſ- 
ters, Mother, or Brother, or any other of my Rela- 
tions, but it was done alone by myſelf. T ſay by me, 


The 13th day, 1636. 
Miles Sindercome. 


February 16. 1656, 


The Jury ſate again according to adjournment; 
to whom the aforeſaid teſtimonies of the Phyſicians 
and Surgeons, and alſo Sindercome's own note were 
apparent; ſo that they did then unanimouſly reſolve 
and agree, that he; by ſome extraordinary means, 
had cauſed his own death, and that they verily be- 
lieved the ſame to be by poiſon; But for their further 
direction, as to the formal part of their verdict, 
they at that time deferred the giving of it, and ad-. 
journed till ſeven of the clock the next morning, 
at the Lord Chief. Juſtice's houſe, where they accor- 
dingly met; and having received his Lordſhip's di- 
rection, touching matter of form, did all unani- 
mouſly agree on, and give up their verdict, to the 
effect following. p | 


February 17. 1650. 
E find that upon the 13th day 


of February, in the year of our 
Lord, 1656, about the hour of nine in the night, 
Miles Sindercome, otherwiſe Fiſh, late of the Pariſh 
of Peter in Bonds, in the County of Middleſex ; God 
not having before his eyes, but by the inſtigation 
of the Devil being moved and ſeduced, at the 
Tower of London, in the Pariſh and County afore- 
ſaid, feloniouſly, wilfully, and of his malice to- 
wards himſelf aforethought, as a Felon againſt 
himſelf, then and there feloniouſly upon himſelf 
did make an aſſault. And that the ſaid Miles Sin- 


dercome 


Middleſex H. 


ciates, who were undiſcover'd and as reſolute as himſelf ; and though he (Cromwell) had got him condemn'd to die. the Fellow's 
carriage and words were ſuch, as if he knew well how to avoid the judgment; which made Cromwell believe that a Party in the 


Army would attempt his reſcue. 


or tour of the Guard always with him day and night. 
confident of, | 


riſe in the Morning, 


Whereupon he gave ſtrict charge that he ſhould be carefully look'd to in the Tower, and three 
At the day appointed for his Execution, thoſe Troops Cromwell was moſt 
were placed upon the Tower-hill, where the Gallows was erected. But when the Guard call'd Sindercome to a- 
they found him dead in his bed, which gave trouble exceedingly to Cromwell: for betides that he hoped, 


rhar, at his Death, to avoid the utmoſt rigour of it, he would have confeſsd many of his Confederates; he now found himſrit 
under the reproach ot having caus'd him to be poiſon'd, as not daring to bring him to Publick Juſtice : nor could he ſuppreſs thar 


tcandal. It appear'd upon Examination, 


that the night before, when he was going to bed in the preſence of his Guard, his Siſter 


9 bs take her leave of him; and upon her going away, he put off his Clothes, and leap'd into his Bed, and ſaid, * This was 
the laſt Bed he ſhould ever go into.” His Body was drawn by a Horſe to the Gallows where he ſhould have been hang'd, and 


buried under it, 


with a ſtake driven through him, as is uſual in the caſe of Self- Murther: Vet this Accident perpiex'd Cromwell very 


much, and though he was without the particular diſcovery which he expected, he made a general diſcovery by it, that he himke;f 


Was more odious in his Army than he believed he had been. 


——— — — *. 
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dercome otherwiſe Fi, then and there, certain poi- 
ſoned powder, through the noſe of him the ſaid 
Miles, into the head of him the ſaid Miles, felo- 
niouſly, wilfully, and of his malice rowards himſelf 
aforethought, as a Felon of himſelf, feloniouſly did 
ſnuff and draw, By reaſon of which ſnuffing and 


drawing of the poiſon aforeſaid, ſo as aforeſaid, in- 


to the head of him the ſaid Miles Sindercome ; he the 
ſaid Miles Sindercome, by the ſtrength and ope- 
ration of the poiſon aforeſaid, himſelf did mortally 
poiſon ; of which ſaid mortal poiſoning, he the ſaid 
Miles Sindercome otherwiſe Fiſh, within three 


hours after died. And ſo we find that the aforeſaid 


Miles Sindercome otherwiſe Fiſh, the ſaid 13th day 
of February, in the year aforeſaid, at the Tower of 
London aforeſaid, in the Pariſh and County afore- 


| ſaid, in manner and form aforeſaid, feloniouſly, 


wilfully, and of his malice towards himſelf afore- 
thought, as a Felon againſt himſelf, feloniouſly 
himſelf did kill and murder. We find no Goods or 
Chattels, that the ſaid Miles Sindercome otherwiſe 
Fißb had, at the time of the felony and murder a- 
foreſaid, in manner and form aforeſaid, upon himſelf 
done and committed, In witneſs hereot, we have 
hereunto ſet our hands, this 17th day of February, 
1656, &c. 


And thereupon the ſaid Coroner iſſued forth his 


Warrant for the burial of Sindercome, the Copy 


whereof followeth. 


Hereas the Jury impannel'd 
| and ſworn to inquire of the 
death of Miles Sindercome otherwiſe Fiſb, did pre- 
ſent upon their Oaths, that the ſaid Miles the 13th 
of this inſtant February, did feloniouſly poiſon him- 
felf : Theſe are Sd in the name of his High- 
nels, the Lord Protector of the Commonwealth of 
England, Scotland, and Ireland, to require you to 
bury the Corps of the ſaid Miles Sindercome, ac- 
cording to Law, in the next common Highway. 


Middleſex J. 


Hereof you are not to fail, as you will anſwer the 
cContrary at your perils, dated the 17th day of Fe— 
. bruary, 1656, 


Thomas Evans Coroner, 
To the Conſtables and 
Headboroughs within the 
Liberty of the Tower of 
London. | 


On the ſame day, February 17. Miles Sindercome 
aforeſaid, being found to have murdered himielf, 
his Body was according to Law drawn to the open 


place upon Tower-bill, at a horſe's tail, with his 
head forward, and there under the Scaffold of 


common execution a hole being digg*d, he was 
turned in ſtark naked, and a ſtake ſpiked with Iron, 


was driven through him into the earth ; that part of 
the ſtake which remains above ground, being all 


plated with Iron. 


The Examination of Elizabeth Herring, the Wife of 


William Herring, of the Precinct of St. Katha- 
rine's, Mariner; taken upon Oath, the 14th of 
February, 1656. GED 


HE faith, that Miles Sindercome now dead was 


her brother, and that he was a Priſoner in the 


Tower of London, the ſpace of three weeks laſt paſt 


or thereabouts to her knowledge ; and that for the 
ſpace of a fortnight the was at the Tower ſeveral 


times to ſee the ſaid Miles, and could be admitted 
but once to ſee him, until the 5th day of February 
ſhe this Informant was ſent for to come to the ſaid 
Miles. When ſhe came to the ſaid Miles, ſhe found 
two Gentlemen in the room with him ; who, as ſoon 
as this Informant came in, did ſay unto the ſaid 
Miles Sindercome, that he was not to ſpeak any thing 
in private to this Informant; then this Informant 
came away. And that ſhe came ſeveral times after 


to the ſaid Miles; that on Monday the gth of this 


inſtant February, ſhe came to the ſaid Miles after 
he had received ſentence to die; and lamenting his 
condition, ſhe ſaid, that he would bring his Mo- 
ther's gray hairs with ſorrow to the grave, and what 
an open ſhame it would be to him and all his friends. 
The ſaid Miles Sindercome then did anſwer, ſaying, 
that before they ſhould have his life ſo ſhamefully 
(meaning his Highneſs the Lord Protector, as this 
Informant believeth) he would poiſon himſelf firſt, 
and defired her, this Informant, to buy him ſome 
poiſon, which ſhe refuſed, And that at times when 
this Informant hath been with the ſaid Miles, ſhe did 
ſee ſome ſtrange faces which ſhe did not know, and 
that ſhe came every day ſince Monday, once a day 
or more, to the ſaid Miles; and ſaith, that he the 
ſaid Miles, did not ſpeak any more words to her of 
any poiſon, or any other words of diſcontent, as if 
he intended to deſtroy himſelf; and that he never 
did complain to this Informant of any ſickneſs or 


diſeaſes that he was troubled withal. And that on 


Friday the 13th of this inſtant February, ſhe being 
alone with the ſaid Miles Sindercome, did perſuade 
him to confeſs who had a hand with him in the plot, 
againſt his Highneſs the Lord Protector; that if he 
would confeſs, his Highneſs would grant him his 
life, and wiſhed him to truſt to God and man; and 
the ſaid Miles anſwered, he would have it under 
black and white, and that he would truſt no man. 
And that about eight of the clock at night ſhe par- 
ted from the ſaid Miles, and left him in good 
health, being prepared to die, as ſhe thought ; and 
that he found in his own conſcience he had made his 
peace with the Lord: and this Informant denieth 
that ſhe ever brought him any poiſon, or did buy 
any other thing to deſtroy him; yet confeſſeth, that 
on Friday night ſhe did ſay unto the ſaid Miles, that 
ſhe defired with all her heart, to ſee him die a na- 
tural death in that chamber. And further faith not. 


The Mark of 2 Elizabeth Herring. 


The Information of Martha Wickham, Spinſter, 
taken upon Oath, as aforeſaid. 


HE faith, that ſhe hath known Miles Sinder- 

come for the ſpace of four years laſt paſt, and 
that he lodged at the houſe of Daniel Stockwel, Ha- 
berdaſher of Hats on London-Bridge, where this In- 
formant lived; and that the night before he was ta- 
ken into cuſtody, and impriſoned, he lay at his 
lodging in the ſaid houſe. And this Informant de- 
nieth, and ſaith, that ſhe doth not know any of the 
company that uſed to come to the ſaid Miles, while 
he lodged there; and ſaith, that ſhe hath been ſeve- 
ral times to ſee the ſaid Miles at the Tower of Lon- 
don, while he remained there; and faith, that ſhe 
doth not know of any poiſon, or any other violent 
thing, which was brought or ſent to the faid Miles 


Sindercome, todeſtroy himſelf ; and further faith not. 


Martha Wickham, 
The 
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1656. 
The Information of Anne Pierce, the Wife of Stephen 
Pierce, of Deptford, in tbe County of Kent, Ma- 


„iner, taken upon Oath, as aforeſaid. 


HE ſaith, that ſhe was ſeveral times to ſee 

Miles Sindercome, the time he was in the 
Twer; ſaith, that ſhe doth not know of any poi- 
ſon, or any other violent thing that was brought to 
the ſaid Miles to deſtroy himſelf ; and ſhe did never 
hear the ſaid Miles ſpeak any words, as if he in- 
rended to deſtroy himſelf by poiſon, or any other 
way: an df urther ſaith not. 


The Mark of A Anne Pierce. 


Middleſex ſſ. The Information of William Foſter, 
taken upon Oath the 141th day of February 1656, 
before Thomas Evans Gent. one of the Coroners of 
the County of Middleſex. 


E faith, that on Friday the 13th of February, 

about nine of the clock at night, he was in 
the chamber where Miles Sindercome, otherwiſe 
Fiſh, lodged, within the Tower of Londen ; faith 
that the ſaid Miles Sindercome did deſire this In- 
formant and four more that were with him, that 
they would withdraw out of the chamber whilſt he 
went to prayers and within leſs than a quarter of 
an hour after, he called in this Informant, and thoſe 
that were with him, into the chamber again ; and 
a quarter of an hour after that, the ſaid Miles did 
take a Book into his hands to read, and ſaid, that 
he would go to bed, and that that was the laſt night 
he ſhould go into a bed, and the laſt bed he ſhould 
go into, And then he lay down in his bed, and, to 
this Informant's thinking, fell aſleep, and ſnored. 
And this Informant defired Daniel Steer, Miles Sin- 
dercome's Keeper, to take a candle, and to ſee how 
the ſaid Miles did lie in his bed; and the ſaid Daniel 
Steer did tell this Informant, that the ſaid Miles Sin- 
dercome alias Fiſh was almoſt dead as he lay in the 
bed; but the ſaid Miles Sindercome did lie in that con- 


dition ſpeechleſs the ſpace of two hours, and then died. 


The Mark of F William Foſter. 


The Information of Philip Brown, taken upon Oath 
as aforeſaid. 


E faith, that on Friday the 13th day of 

February, about ten of the clock in the fore- 
noon, he was with Miles Sindercome, otherwiſe Fi/h, 
in his chamber, and ſtaid there at dinner; and in the 
ſame time, while that they were at dinner, the 
ſaid Miles Sindercome did fay theſe words, that that 
was the laſt meal's meat that ever he ſhould eat, as 
he thought. And after, two of the ſaid Miles's ſiſters, 
a couſin, and another gentlewoman with them,came 
to ſee the ſaid Miles, and did then perſuade him 


the faid Miles, to confeſs to them, and to declare 


whom they were, who had brought him into thoſe 
troubles. and ſorrows that he was like to undergo. 
And he anſwered them, ſaying,.to whom ſhould he 
confeſs, he could not expect mercy from him, 
who was reſolved to give him none; ſaying, 
that Cromwell ſaid to him, when he was taken 
and brought before him, Sindercome, have! caught 
you ? you that have ſought many ways to take a- 
way my life, I will have no conſideration at all of 
thy life. And when he had uttered theſe words, he 
Was in a great paſſion, and ſaid, that he might go 


and declare againſt the Lord Fleetwood, the Lord 
Vor, VII 


for High-T reaſon. 


Lambert, Sir Fohn Baræſtead, Sir Thoamas Pride, 
or any other member of the army, if he were mind- 
ed to deſtroy innocent blood. And about ſeven of 

the clock that day, orders were brought to this In- 

formant from the Major, that the ſaid Miles Sinder- 

come might have ſome time allowed him a-part, to 
prepare himſelf, if he deſired it. And this Infor- 

mant went out of the chamber, and left the ſaid 
Miles alone, and a quarter of an hour after, this In- 
tormant ſtanding at the chamber-door, did ſee the 

ſaid Miles kneeling on his knees on the ground by 

the bed- ſide, and preſently after one of the Centi- 

nels that ſtood at his chamber-· door, did tell this In- 

formant, that the ſaid Miles did cough and keck, 

as if he was a vomiting; and this Informant opened 
the chamber- door and went in, and found the (id 

Miles walking about the chamber. And Capt. Faſter, 

and Capt. Sharp, who were ordered to be there that 

night, then came into the room; and about nine 

of the clock at night, the ſaid Miles did deſire this 

Informant, and the other company that were there, 

to withdraw out of the room, and about a quarter 

of an hour after, he called them in again; and the 

ſaid Miles did then take a Book into his hand to 

read, and ſaid, that he would go to bed, and that 

that was the laſt night he ſhould ever go to bed, and 

the laſt bed he ſhould lie in; and then laid him down 

in his bed. And then Captain Sharp, did deſire 

Daniel Steer, the ſaid Miles's Keeper, to ſee how 

he did lie in his bed; and the ſaid Daniel Steer look- 
ing upon the ſaid Miles, did ſay unto this Informant, 

and the reſt there, that the ſaid Miles was almoſt 

dead: and yet the ſaid Miles Sindercome did lie in 

that condition the ſpace of two hours, and then 

died, | 

The Mark of B Philip Broton. 


Middleſex ſſ. The Informatioa of Daniel Steer Cent. 
taken upon Oath as aforeſaid. 


Aith, that about the end of January, Miles Sin- 
dercome, alias Fiſh, being a Priſoner in the 
Tower of London, under the cuſtody of Sir Fob: 
Barkſtead, Knight, having ſome diſcourſe with this 
Informant who was his Keeper, did then ſay unto 
this Informant, that if he would be faithful to him 
the ſaid Miles, he would give him to the value of his 
place, what it was worth, were ita hundred or two of 
pounds; and deſired him, this Informant, if he would 
undertake the buſineſs, and accept of his proffer, to 
rovide him the ſaid Miles a black ſuit of clothes, a 
peruque, and alſo a ſhort dagger, and to paſs him ont 
of the water: gate, and he would kill any man that 
ſhould oppoſe him ; and the ſame day that he was ar 
his Trial, being the gth of this inſtant February, after 
he came back again to the Tower; the ſaid Mile; 
was ina great paſſion, his ſiſter El;zzabeth Herring be- 
ing then in his company; he the ſaid Milzs then did 
{wear, that they ſhould not have their ends (mean- 
ing, as this Informant bclieveth, that the Sentence 
pronounced againſt him that day ſhould not be exe- 
cuted.) And then the ſaid Miles Sindercome did deſire 
this Informant to help him to ſome poiſon, that he 
might make away himſelf ;, and this Informant re- 
fuſing to do any of thoſe things which he deſired, 
the ſaid Miles then did ſpeak to the faid EI 
Herring his ſiſter, who was there, to bring him ſome 
poiſon ; but ſhe the faid ZE!izaberh crying, gave 
him no anſwer, And afterwards the faid Mer, an 
the ſaid Elizabeth, had ſome private diſcourſe tone 
ther in the room, which this Informant did not 
ere hear. 
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hear. And the ſaid Elizabeth parting from the faid 
ies, came down ſtairs, and did fpeak to this Infor- 
mant, frying, Lord, what ſhall I do, did you hear 
him what he ſaid of che poiſon? And this informant 
anſwered, that he did hear what he had ſaid, and 
wiſhed her not to bring him any and further ſaid 
to the laid n Herring, that if the {aid Miles 
was poiſoned while he continued in this Informant's 
houle ; that he this Informant anſwered, he would 
charge her the ſaid Elizabeth with helping the faid 
Miles to poiſon. And then the ſaid Elizabeth went 
away from this Informant; and this Informant 
went up into the chamber to the ſaid Miles Sinder- 
eme; who asked this Informant, if it was not poſ- 
ſible for him to help the ſaid Miles to make an eſcape 
now in his great diſtreſs; and further ſaid, that it this 
Informant would do it, he would make good to 
him 200 J. this night: and then ſaid, that it he this 
Informant would go along with the ſaid Miles, when 
he eſcaped, he would make that 200 J. 700. or 
what more he ſhould deſire; further requiring ear- 
neſt'y, this Informant to help him to a black ſuit, 
and a peruque. This Informant then ſaid, to the 
ſaid Miles Sind:rcome, that it was impoſſible for 
him to make an eſcape, there being ſuch ſtrict 
guard kept about him; and had no further diſcourte 
at that time. And that on Friday the 13th day of 


February,” about ten of the clock at night, this In- 


formant.then was with the ſaid Miles in his chamber, 
together with Captain Henry Sharp, Captain-Licu- 
renant Milliam Foſter, Enfign Philip Browne, Ser- 
jeant Nicholas Stock: and the ſaid Miles did deſire 
this Informant and the reſt of the company, to with- 
draw out of the room, which they did ; and about a 
quarter of an hour after, he the ſaid Miles, did de- 
fire them to come again into his chamber: he walk- 
ing a turn or two about the room, did take into 


his hand a Bible to read in; and a while after he ſtar- 


red up ſuddenly from the place where he fat, ſaying, 
he would go to bed, that that was the laſt time he 
ſhould go to bed, and the laſt bed he ſhould lie 
m. And when the ſaid Miles had lain a while in his 
bed, he fell aſleep and ſnorted, and after that he 
had a rattling in his throat, and this Informant was 
bid to take a candle and fee the faid Miles as he lay 
in his bed; and when this Informant had looked 
upon the ſaid Miles, he found him almoſt dead as 
he lay in his bed. And this Informant being fur- 
ther asked, if he knew of any poiſon, or other 
means, which the ſaid Miles did uſe, to take away 
his life ; ſaith, that he did not ſee any, neither doth 
he know any more, touching the ſaid Miles's death, 
but what he hath already declared in this Infor- 
mation. | 
Daniel Steer. 


The Information of Henry Sharp Gent. taken upon 
Oath as aforeſaid, 


Aith, that between ſeven and eight of the clock 
8 on Friday night, being the 13th day of Fe- 
bruary, being in the chamber with Miles Sinder- 
come otherwiſe Fiſh, three women whoſe names 


this Inforinant doth not know, came crying 


into the chamber to the ſaid Miles, lamenting his 


condition; the ſaid Sindercome then reading in 3 
Bible, did fo continue reading about half an hour 
while the ſaid three women were there. One of the 
faid women ſaid to him the ſaid Miles, that ſhe 
would be glad to fee him dead in the room before 
ſhe went from thence, rather than to have him die 
ſuch a barbarous death as was appointed for him to 
dic, And after they were gone out of the room, 
this Informant cauſed Daniel Steer, the ſaid Miles 
Kceper, to ſcarch the bed and the room, leſt an 
thing might be left there for the ſaid Miles to hurt 
himſelf withal ; and the room being ſearched, no- 
thing was found. And alſo upon enquiry of the ſaid 
Slecr, this Informant found that all inſtruments were 
taken from him; only the ſaid Steer brought him 
up a knife to cut his meat withal, and carried it a- 
way when he had done. And that about half an 
hour after, he the ſaid Miles deſired this Informant, 
and the reſt of the company that were with him, to 
withdraw out of the room; and about a quarter of 
an hour after, he called them into the camber a- 
gain, and took a Book into his hand to read in it, 
and after a little time, he ſaid he would go to bed, 
and lie down in his bed; and he hearing this Infor- 
mant and Captain Foſter talking together, the ſaid 
Miles talked very freely with them, and in the time 
of their diſcourſe together, there came a meſſenger 
to this Informant, from Sir 70 Barkſtead, requi- 
ring this Informant to have a ſpecial care of the 
ſaid Miles Sindercome, otherwiſe Fiſb, that he did 
not poiſon himſelf. This Informant did declare un- 
to the otlier that were there, what order he had re- 
ceived for the ſaid Miles; and about a quarter of 
an hour after, this Informant hearing him the ſaid 
Miles ſnore, deſired Daniel Steer, the ſaid Miles's 
Keeper, to ſee how the ſaid Miles did then. The 
ſaid Daniel taking a candle to look on the ſaid 
Miles Sindercome, did tell this Informant that he was 
almoſt dead; yet the ſaid Miles did live in that 
condition, ſpeechleſs, the {pace of two hours after, 
and then died. 


Henry Sharp. 


The Information of Elizabeth Sindercome of Dept- 
ford, in the County of Kent, Widow, taken upon 
Oath, the 14th of February, 1656. | 


HE faith, that ſhe was three ſeveral times to ſee 
Miles Sindercome her ſon, while he was Priſo- 
ner in the Tower of London; and faith, ſhe doth not 
know of any violent means or ways, uſed by the 
ſaid Miles Sindercome, or any other, to haſten his 
death; neither did ſhe ever hear him ſpeak any 
words to that purpoſe : and that the laſt time ſhe 
was with the ſaid Miles, he did then tell her this 
Informant, that he was prepared to die. And that 
two Miniſters being then in the chamber with him, 
ſhe had no further diſcourſe with him, or did ſee him 
any more, until on Hiday night, about twelve of 
the clock, ſhe did hear ſhe was ſent for; and did 
hear that he was very ſick and weak, of which 
ſickneſs he died preſently after ; and further faith 
nor, £ 
The Mark of 2 Elizabeth Sind:rcome, 
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XXVIII Proceedings againſt ArxcniBary Marquis 
of Argyle, 13 Car. II. 1661. for High-Treaſon. 


The Grand Indictment * of High- Treaſon; exhibited againſt the Marquis of 
Argyle, by his Majeſty's Advocate, to the Parliament of Scotland. 


2 Rchibald Marquis of Argyle, you 
VE are indicted * on CO gs 
do anſwer at the inſtance of Sir John 
 #echer Knight, his Majeſty's Ad- 
$ vocate for his Majeſty's Intereſt, 
= That whereas by the Laws of God 
expreſſed in holy Writ, by the Laws of Nations, 
by the Common Law, and by the municipal Laws 
and Practice of this Kingdom ; eſpecially by the 
third Act of the fifth Parliament of King James I. 
and by the firſt Act of King James VI. of bleſſed 
memory, and by ſeveral other Acts of Parliament, 
all good and loyal Subjects of this Kingdom, are 
bound and obliged perpetually to acknowledge, o- 
bey, maintain, defend and advance the Life, Ho- 
nour, Safety, Dignity, Sovereign Authority, and 
Prerogative Royal of their Sovereign Lord and 
King, their Heirs and Succeſſors, and privilege of 
their Crown, with their lives, lands and goods; to 
the utmoſt of their power, conſtantly and faith- 
fully to withſtand all, and whatſoever perſons 
or eſtates, who ſhall preſume, preſs, or intend any 
ways to impugn, prejudice, or impair the ſame ; 
and ſhall no way intend, attempt, engage, act or 
do any thing ,to the violation, hurt, derogation, 
1mpairing or prejudice of his Highneſs's ſovereign- 
ty, prerogative, and privilege, of his Crown, or 
any point or part thereof: and whoſoever doth the 


contrary, to be puniſhed as Traitors, and to forfeit 


their lives, lands and goods. Likewiſe by the 
25th Act of the 6th Parliament of King James II. 
and by the 75th Act of the gth Parliament of 
Queen Mary ; all riſing, in fear of war againſt the 
King's Perſon or Majeſty; all attempting to raiſe 
any band of men of war, horſe or foot, in warlike 
Poiture, without ſpecial licence of the King's Ma- 
xity, and all ſupplyers of them in help, redreſs or 
counſel, are puniſhable as Traitors. Likewiſe b 

the 43d Act of the 3d Parliament of King Jama l. 
and by the 134th Act of the 8th Parliament; and 
Þy the Act 10th,of the roth Parliament; and by the 
205th Act of the 1 4th Parliament of King James VI. 
it is ſtatute and ordained, that no Subject, of what- 
ſocver function, degree or quality, ſhall preſume 
to take upon him publickly or privately to declaim, 
ſpeak or write any purpoſe of reproach, ſlander. 
diſdain or contempt of his Majeſty's Perſon, Eſtate 


or Government, or tending to the diſhonour, hurt 
or prejudice of his Highneſs, his Parents or Po- 
genitors ; or to meddle in the affairs of his High- 
nels, and his Eſtate preſent, by-gone, or in t:me 
coming; nor to deprave his Laws and Acts of Par- 
liaments, nor miſconſtrue his proceedings, where- 
by any miſliking may be moved bet wixt the King's 
Majelty, his Nobility and loving Subjects, under 
the pain of loſing their lives, lands and goods, and 
others therein contained. As alfo all hearers of any 
ſuch leaſings, ſlanderous ſpeeches or words, and 
concealers thereof, without apprehending of the 
Authors (if it lie in their power) and reveal not 
the fame to his Majeſty, or ſome of his Judges or 
Officers, and are mentioned in the ſaid As, are 
liable to the hke puniſhment, as the principal of- 
tenders. 

Likewiſe by the 130th Act of the 8th Parliament 
of King James VI. it is ſtatute and ordained, that 
none of his Majeſty's Lieges and Subjects preſume 
or take upon him to impugn the Dignity and Au- 
thority of the Eſtates of Parliament 3 op to ſpealk 
or procure the innovation or Simimrid of the 
power and authority of the ſame, under the pain ot 
Treaſon, | 

Likewiſe by the laſt Act of the 3d Parliament of 
King James V. and by the 33d Act of the firſt Par- 
liament of King James VI. all burning of houſes 
or corn, and wilful fire- riſing, is declared Treaſon, 
and the committers thereof are to be puniſhed. 

Like by the 51ſt Act of the 11th Parliament oi 
King James VI, it is ſtatute and ordained, that 


the murder and laughter of whatſoever his Maje- 


ſty's Lieges, where the party lain is under the 
truſt, credit, aſſurance and power of the ſlayer, al! 
ſuch murder and laughter ſhall be Treaſon, and 
the perſons found culpable {hall forfeit life, lande 
and goods. | 

Likewiſe by the 37th Act of the 3d Parliamen: 
of King James I. and by the 144th Act of the 12th 
Parliament of King James VI. all receivers, ſup- 
plyers, or inter-commoners with any Traitors, are 
puniſhable by forfeiture, as the Traitors them- 
ſelves. 

Likewiſe by Common Laws and Practice of this 
Kingdom, all concealers and not revealers of any 
malicious purpoſe, of putting any violent hands on 

the 


* This, is called he Grand Indicment of High. Treaſon; becauſe there was another Charge exhibired againſt the Marquis, at the 
Inſtance of Sir Fames, Lamond ; and there were alſo printed ſome ſhort imperſe& Anſwers ot the Marquis's to this Grand ludict ment, 
which imperfect Proceedings are inſerted in'Stave-Trials, Vol. I. from-page 413. to page 428. and page 428, and 429, is inſerted B:l,op 
Furnet's Accaunt of his Trial, which is meant of this Trial here inſerted; not: of that Judictir ent againſt che Mai quis at the Inſtance 

-ot:Sir Fame, La mond. And in page 430, is inſerted the Marquis's Speech on the Scaffold, for which reaſon &'s here omitted. 


Ccc 2 


Vol. VII, 


— 
— — 


—— — — 
= * - E 
. ax — 4A — 2 
— . 5 2 * 3 
— — EN — ERS : E — 


* 8 — 
— Re et 


— X 
— — 


ꝗ— — * — — 
2 


— 


d - > 
4 wr 4 9 — 
— —— — — 


Wo 28. Proceedings againſt the Marquis 13 Car. II. 


the ſacred perſon of your dread Sovereign the King's 
Majeſty, or purpoſe of killing or putting him to 
death; and all adviſers, counſellors, ſiders, abet- 
tors or havers of any acceſſions thereto, are puniſh- 
able as traytors. : 
Nevertheleſs, *tis of verity, that you the ſaid 
Marquis of Arzy'e, having laid afide all fear of 
God, loyalty to his Majeſty, and to his royal 
Father of cver-bleſſed memory, natural duty and 
affe ction to your native Country and Country- 
men, and reſpect and obedience to the Laws of 
all well- governed Realms, the Common-Law, 
and the Laws, Statutes, Acts of Parliament, and 
Practices of this Kingdom, and having traitorouſly 
intended and purpoſed the eradicating and ſub- 


verting che fundamental Government of this King- 


dom; at leaſt the enervating, violating, dero- 
gating, or impairing the ſovereign Authority, roy- 
al Prerogative of his Majeſty, and Privilege of 
the Crown : You, for carrying on of your ſaid 
wicked purpoſe, having gathered and convocated 
together in a hoſtile manner, a great many of your 
Friends, Servants, Vaſſals, Followers and other of 
his Majeſty's Lieges, without any warrant, licence 
or command from his Majeſty ; and therewith 
under pretext of oppoſing ſuch as by you were then 
nick- named Anti-Covenauters, and oppoſing the 
work of Reformation (but who indeed were faith— 
ful aſſertors of his Majeſty's lawful Authority) hav- 
ing marched to the ford of Lyon in Athol in the 
month of 1640, there did in your 
tent, and in preſence of a great many Gentlemen 
and others publickly declare, That it wwas the opi- 


nion and judgment of many Divines and Lawyers, that 


a King may be depoſed for deſertions, venditions and 


invaſions: And that howbeit that your words were 
in abſtraclo from any King, yet that the ſenſe and 
meaning thereof might appear to be of the then 


King's Majeſty, your dread Sovereign, you did ſub- 


join and ſay to the late Mr. John Stuart, of Lad: 
wel ; And M.. John, you underſtand Latin. 


Likewiſe conlidering the condition of the King- 


dom, and the oppoſitions that a great many of the 
people were in to his Majeſty ; particularly you 
the ſaid Marquis, and your three Complices and 
Followers; it is clear that the faid words did not 
only treaſonably refle& upon kingly Government, 
as being ſubject to the people, who might in the 
cauſe aforefaid depoſe a King; but allo it is clear, 
that your meaning alſo and intention thereby was, 
that the King's Majeſty, your dread Sovereign, 
might be ſo deſtroyed : And the ſaid treaſonable 
ſpecches were ſo vented by you, of deſign to uſher 
in your many treaſonable actions and practices 
done by you unto his ſacred Perſon, Dignity, and 
Authority; which doubtleſs did occaſion, and was 
mainly inſtrumental both in his depoſition and 
cruel murder: Which wicked and treaſonable 
ſpeeches, the ſaid Mr, Jobn having thereafter re- 


ported, you molt cruelly and tyrannoufly did pro- 


ſecute him to death, as a Leaſing-maker betwixt 
th: King's Majeſty and his good Subjects, how- 
beit you could not be but conſcious of the truth of 
what he had reported. 

Secondly, In proſecution of your aforeſaid wicked 
and treaſonable purpoſes, you having marched 
with the ſaid forces to the houſe of Airlie, belong- 
ing to his Majeſty's right truſty and well beloved 
Couſin and chief Counlellor James Earl of Airlie, 
which was then kept for his Majeſty's ſervice and 
authority; aſter you had forced the rendition of 


the ſaid houſe, and deſfroyed the woods and plant- 
ings of the ſame, and wearied and deſtroyed the 
ſaid Earl's friends and tenants, his Majeſty's good 
Subjects, you did ſlight and demoliſh the faid 
houſe ; and to expreſs your hatred to the ſaid Earl, 
meerly for his loyalty to his Majeſty, did ſeize, or 
by thoſe under you did ſeize upon the houſe of Fir- 
tber in Glenyla belonging allo to the ſaid Earl; and 
without any colour or pretence of olf:nce did wil. 
fully, moſt treaſonably, and contrary to the afore- 
ſaid Acts of Parliament, raiſe fire in the ſaid houſe, 
and thereby burnt and deſtroyed the fame, and all 
furniture therein. 
Thirdly, In further proſecution of your treaſona- 
ble plots and machinations againſt his Majeſty's 
Perſon and Authority, contrary to the aforeſaid 
Laws and Acts of Parliament in Anno 1640; you 


in an hoſtile manner, did moſt treaſonably Jay ſiege 


to his Majeſty's Fort and Caſtle of Dunbarton, then 
fortified and kept for his Majeſty's ſervice by Col. 
Henderſon, having his Majetty's command and com- 
miſſion for that effect, and forced the ſaid Colonel 
to render the ſaid Caſtle to you; out of which moſt 
treaſonably you cauſed to be tranſported and car- 
ried away a great many of his Ma jeſty's cannon and 
other ammunition, appointed for defence and ſe- 
curity of the ſaid Caſtle. | 

Fourthly, Notwithſtanding that his then Majeſ- 
ty had in Anno 1041 come himſelf in perſon to this 
Kingdom, and moſt gracioufly condeſcended to all 
ſuch Acts as were required of him (how unjuſt ſo- 
ever) for ſecuring and pleaſing the people, and 
ſettling a peace; and that he had paſt one Att of 
Oblivion, to indemnify all ſuch as had formerly 
been in oppoſition to his Majeſty within this King- 
dom, and that he had conferred upon you the title 
and dignity of Marquis, as a mark of his royal 
favour, and put you in places of greateſt truſt in 
the Kingdom ; and that you had ſworn and pro- 
miſed in the Abbey of Holyroodhouſe, that in caſe 
any trouble or commotions ſhould happen to be 
raiſed in England by any of his diſcontented Sub- 
jects againſt him, you would aſſiſt and defend him 
againſt all ſuch, to the hazard of your life and for- 
tunes; and that his Majeſty had parted from this 
his ancient Kingdom, as was ſaid and acknowledged 
by all, a contented Prince from a contented Peo- 
ple : yet nevertheleſs his Majeſty being forced and 
neceſſitated in anno 1642, to leave his Parliament 
in England then fitting at Feſtminjter, and his royal 
Palace of Y/hitehall, and betake himſelf to defen- 
ſive arms, for maintenance of his royal perſon, dig- 
nity and authority, and to protect the ſame againſt 
an army of Sectaries, who maliciouſly, traitorouſly, 
cruelly and treaſonably did invade the ſame ; you, 
contrary to your allegiance, obligations and recent 
Promiſe aforeſaid, did by your ſelf and complices, 
to fortify and ſtrengthen the ſaid Rebels and Sacta- 
ries, and in direct oppoſition to his Majeſty's per- 


ſon and dignity, call or cauſe to be called a 


pretended convention of Eſtates in anno 1643, with- 
out any ſhadow or colour of lawful authority; and 
you and they ſo convocated did take upon you the 
ſupreme authority of the Kingdom, enter in league 
with his Majeſty's enemies, impoſe ſubſidies and 
exciſe upon the people, and raife an army of his 
Majeſty's own ſubjects, and therewith entred his 
Majeſty's Kingdom of England, ſeized upon his 
Majeſty's Towns and Forts there; and killed, 
murdered, plundered and deſtroyed his good ſub- 
jects, and in open and pitch'd fields fought ſor; Wor 
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and in behalf of the {aid Rebels, againſt his Majeſ- 


ty's forces, which in effect was the riſe and cauſe of 
ali our ſubſequent ruins and diſaſters that befel his 


Maj-fty or his loyal and good ſubjects thereafter, 
Fgliy, In ano 1645, after your return from 
Enoiznd, to ſhew your implacable malice and ha- 
rred to all ſuch as had any dependance upon, or af- 
f:&ion to his Majeſty, you by your ſelf, and others 
under your command, or at your direction, did 
molt treafonably raiſe wilſul fire, and burn the 
houſe of miſtreſs Lyfvented, inhabited by the 
Counteſs of Sterling, and in her poſſeſſion, and all 
the moveables and furniture, they extending to a 
great value; notwithſtanding that the ſaid Coun- 
tels was an honourable aged woman: and who, 
and her deareſt husband, the Earl of Sterling, by 
all obſervances and dutiful reſprcts obliged you, fo 
far as in them lay; thereby adding to the ſaid act of 
treaſon, the height of oppreſſion and ingratitude, 
Sixthly, In the year 1646, you by yourſelf, or 
thoſe under your command, or for whom you were 
anſwerable. or whom you might have ſtopped or 
impeded, did take in the houſe of Taward, belong- 
ing to the Laird of Salmond, and the houſe of O, 
coge belonging to Lamond of Oſcrge, and after ar- 
ticles of capitulation drawn and ſubſcribed by the 
Laird of Ardkingla/s, and other Ofncers under your 
command, did moſt treaſonably in manner atore- 
ſaid, under truſt and aſſurance, as is ſaid, burn the 
ſaid houſe of Oſc:ge, cruelly hang, kill and murther 


a great many of the ſaid Lairds of Salmond and O/- 


coge's friends and followers ; as is more fully expreſt 
in the Summons raiſed ar their inſtance and mine, for 
his Majeſty's intereſt againft you, and which 1s re- 
peated in a part of this article. 

Seventhly, You having traitorouſly intended the 
utter ruin and extirpation of all faithful and loyal 
ſubjects, who had given teſtimony of their faithful- 
neſs to his Majeſty's deareſt Father, of ever-bleſſed 
memory; and having with an army of your com- 
plices, aſſociates, vaſſals, ſervants, tenants and 


followers in aun 1646, marched to Kentire, where 


a great many of his Majeſty's well affected ſubjects 
of the name of Mac- Donald, Mac-Cow, and others, 
whoſe names are not particularly known, to the 
number of 3 or 400, had fortified themſelves for 
their ſecurity, and againſt your oppreſſion and vio- 
lence in the houſe of Lochehend and Donawvertie : 
And you with the ſaid forces having marched to 
the ſaid houſe of Lochebead; the Gentlemen 
and others therein, without making the leaſt oppo- 
fition, and declaring that they had refuged them- 
ſelves to the ſaid place for ſhelter and protection, 
did render up the ſaid houſe and themſelves, upon 
aſſurance, that they might really and quietly return 
and live at their own homes; according thereto, 


they were diſmiſſed and ſent home, where they re- 


mained in peaceable manner by the ſpace of 
days. Notwithſtanding thereafter, you and the 
forces aforeſaid having beſieged the Caftle of Dona- 


vertie, during the ſaid ſiege, there were ſeveral 


rendezvous's appointed for the ſaid Gentlemen to 
make their appearance; which frequently they did, 
and were ſtill diſmiſſed, until ſuch time as thoſe 
who were within the ſaid houſe of Donavertie had 
rendred up the ſaid houſe and themſelves, to be dil- 
poſed of at the mercy of the Kingdom or pretend- 
ed Committee of eſtates: And that notwithſtanding 
thereof, you and your ſaid complices had moſt per- 
hdiouſly, treacherouſly and treaſonably, (and for 
which alſo you are here indicted) ſlaughtered and 
murdered, or cauſed to be ſlaughtered and mur- 
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dered, the number of 260 of them or 300, they 
being under your truſt, aſſurance, credit or power; 
and did diſpoſe of the reſt of them at your own band, 
without any lawful warrant, to Captains i lian 
Hay, and Archibald Cam bel, to ſorre in tlie French 
wars. Then and hereafter you cauſ-d; and appoint- 
ed a new rendezvous of the ſaid Gentlemen, who were 
in the houſe of Lychebead, and their followers ; 
who having appeared in frequent manner, you 
cauſed to be ſingled out fifteen or ſixteen of the fail 
Gentlemen, who were that night ſent to the ſaid 
houſe of Lochebead, and the next morning brought 
forth by you, or ſuch as were under your command 
and moſt perfidioully, cruelly, and inhumanly, with- 
out any order of Law, or form of Proceſs civil or 
military, hanged and murdered, And to aggra- 
vate the ſaid cruel and barbarous crime, *tis &f ve- 
rity; That one of the ſaid Petſons being an old 
man, and having one fon, of age not above ſixteen 


or ſeventeen years; the father immediately before 


his death did depone, that his ſaid ſon had never 
done any crimes offenſive all his life-time, but that 
he had ſtill been at Schools; and that ſome few 
days before, he had come from Gla/ſcowo, the place 
of his education, to viſit his Parents; and there: 
fore did earneſtly ſupplicate, in regard of his inno- 
cency, his life might be ſpared : Notwithſtanding 
you, and the bloody actors of your purpoſes, were 
ſo unmerciful, as not to hearken to the ſaid ſo juſt 
deſire of the ſaid dying old man, but forthwith the 
ſaid young innocent boy was cruelly alſo hanged to 
death, Likewiſe not content with the aforeſaid un- 
heard-of horrid acts of cruelty, you in the month 
of 1640, or one or other of the months 
thereof, by your ſelf and followers, br ſuch whom 
you might have ſtopt or lett, cauſed to be tranſ- 
ported from the Iſle of Ila, to the Iſle of Inca, to 
the number of two hundred perſons of all ſexes and 
ages; where all means of livelihood and ſubſiſtence 
being withdrawn from them, they in a moſt miſe- 
rable manner were pined and ſtarved to death by 
famine, except ſome very few, who had outlived 
the reſt, and were relieved and carried out of the 
ſaid Iſle by boats. accidentally coming by: Like- 
wiſe the per ſon of Macdonald, alias Coalmat 
Gilleſpy, or Coatkittoche, being in auns or- 
dained by the Parliament, or Committee of eſtates 
thereof, to have been brought from priſon out of 
the houſe of where he then was, and there 
had been kept by you and others in your time, ma- 
ny years before, to Edinburgh; that the cauſes for 
which he had been kept, and fo detained in ptiſon, 
might have been known; and he having for that 
end been brought in a ſhip the length of the road of 
Leith : you, for preventing ſuch Information of your 
cruelty and oppreſſion exerciſcd towards him, an4 
many of his friends and relations, which he was a- 
ble to have given and made out; you in manifeſt 
contempt and ſcorn of that committee of Patlia- 
ment, under which you yourſelf acted, cauſed to 
take the perſon of the ſaid Coatotilloche forth of the 
ſaid ſhip, and after you had carried him to your 


own lands and bounds, cruelly cauſed to hang him 


to death, 


Eigbibly, Notwithſtanding of the manifold acts 
of mercy and favour, dignity, honour and truſt 
conferred upon you by your then dread Sovereign, 
for reclaiming of you from your diflgyal and treaſo- 
nable practices, plots and macKinations, againſt his 
ſacred perſon, dignity and authority; he being 
fore preſſed and reduced to great ſtraits and extre- 
mities by that army of Scctaries before mentioned, 

with 
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382 28. Proceedings againſt the Marquis 
efſayed, upon mature conſultation had, they found 
that the only 1 means was the raiſing of an 


with whom you had formerly joined, as is ſaid; and 
having in that exigence and difficulty rather choſen 
from an innate principle of affections of his Coun- 
trymen, to caſt himſelf over in the hands of the ar- 
my of his Majeſty's ſubjects of his ancient Kingdom 
of Scotland, tor ſhelter and preſervation of his royal 


| Perſon z nevertheleſs, you the ſaid Marquis being 


the chief ringleader of that jactious party, who then 
ſwayed the eſtate and affairs both in council and 
armies in the ſaid Kingdom, did ſo contrive and 
complot, and by your influence fo prevail, that 
after all fair offers made by his Majeſty, and his 
earneſt deſire to have come and lived in Scotland, 
until ſuch time as all differences in both Kingdoms 
had been ſettled 3 That a pretended Act of Parlia- 


ment was made for abandoning and leaving his Ma- 


jeſty in the diſpoſal and mercy of the inveterate e- 
nemies of his Majeſty and Government, the ſaid ar- 
mies of Sectaries. And that your acting in, and 
acceſſions to the ſaid affair might be the more evi- 
dent and clear; and to aggravate your eminent 
and ſingular guilt therein, you yourſelf went to 
London, where you baſely under pretext of ſatis- 


faction for the arrears of the ſaid army, raiſed by 


the pretended authority of the pretended convention 
of eltates, in anno 164.3, as is ſaid, treacherouſly 
and treaſonably gave up, at leaſt condeſcended to 


the up-giving of your dread Sovereign and maſter, 


and that as being impowered ſo to do by the King- 
dorm of Scotland 3 and thereby did rub an indelible 
mark of reproach and infamy upon the whole Na- 
tion to all generations, ſo far as in you lay. And 
further to clear your aforeſaid treaſonable dealings, 


acceſſions to, and correſpondency with that infa- 


mous party of the ſaid army, who carried on the 
ſaid abominable and deteſtable act, you being at 
the ſame time in a pretended joint committee of 
both Kingdoms, while-as the Engliſb therein did 
call in queſtion whether the Scots army would ſin- 
cercly concur with them in their ſaid treaſon and 
treachery; you after many arguments uſed in their 
favours, earneſtly deſired them to have patience 
for a little time, and it would appear by ſomewhat 
of the officers of the army, how far they intended 
to concur and go along with them. Likewiſe 


within few days after there was a vindication and 


declaration emitted in name of the ſaid armies, 
whereby it was held forth, that in caſe his Majeſty 
would not condeſcend to all the deſires of both 
Kingdoms, which was no leſs than the diveſting 


himſelf of all regal power, civil, eccleſiaſtical or 


military m ſtate, church, or armies, they would 
deliver him up ; which immediately after the pay- 
ment of 200,0001. baſely and treaſonably was done 
by you and them. 40 n 
Ninthly, In anno 1648, his Majeſty's royal fa- 
ther -being contrary to all Laws, divine and hu- 


man, -moſt unchriſtianly, barbarouſly and treaſo- 


nably detained and kept priſoner within the caſtle 


| of Carisbrock, in the Iſle of Vigbi, by a party of 
factious, diſloyal and rebellious Sectaries; the 


Eſtates of Parliament then convened by his Majeſ- 
ty's authority, having taken the ſaid inhuman, trea- 
ſonable and cruel uſage into ſerious conſideration, 


they found this Kingdom engaged in honour and 


duty to reſent ſo horrid and unheard- of cruelty and 
leſe-majeſty, and obliged to uſe their utmoſt en- 


+ deavours to relieve him out of the hands of fuch 
wicked uſurpers, and to reſtore him to the exerciſe 
olf his royal authority in freedom, honour and ſafe- 
ty; for effecting thereof, after all other fair ways 


13 Car. II. 


army of his Majeſty's good ſubjects, which was 
accordingly ſtature and ordained by A& of the 
ſaid Parliament. Againit the carrying on of which, 
ſo juſt, laudable and neceſſary a duty, you did 
moſt violently and eminently oppoſe your ſelf, 
not only by arguing, voting againſt, and uſing all 
other means in your power to obſtruct the ſame ; 
but alſo after the ſame was paſt in an Act of Parlia- 
ment, you did moſt contemptuouſly and treaſona- 
bly publickly diſſent from, and enter a Proteſtation 
againſt the ſame ; and not being therewith content, 
after the ſaid army in purſuance of their duty and 
allegiance had marched into the ſaid Kingdom, you 
ſhortly after in the month of in contempt 
of the aforeſaid authority, and againſt the preſerva- 
tion of his Majeſty's perſon and authority, did 
molt treaſonably convocate an army of factious, ſe- 


ditious and rebellious ſubjects, in oppoſition to the 


ſaid army, and therewith committed divers and ſun- 
dry outrages, murders, ſlaughter, plunders and 
vaſtations upon the perſons and eſta tes of divers 
of his Majeſty's good Subjects, and therewith in- 


vaded ſeveral of the cities and caſtles, ſeized there- 


upon, and upon the magazine with arms and am- 
munition therein : And at that time the ſaid re- 
bellious army of SeCtaries of England, being upon 
the borders, you fearing and apprehending that the 
force and power raiſed by you ſhould not be able 
to withſtand his Majeſty's good and loyal ſubjects 
who were then riſen and ready to riſe in arms for al- 
ſerting and vindicating his Majeſty's juſt authority, 
you did moſt baſely, treacherouſly and treaſonably 
call in to your aid and aſſiſtance the ſaid armies of 
Sectaries. Likewiſe you your ſelf went in perſon 


to the houſe of Mordingten, within a mile of the 


Engliſh borders, to the end aforeſaid; and you did 
meet with the vile uſurper Oliver Cromwel, com- 
mander of the ſaid army, with whom you had ſe- 
veral private meetings and conſultations, and there- 
by perſuaded and ſo prevailed with the ſaid traytor, 
that he thereafter marched with the ſaid army to 
Edinburgh and the places thereabout; and which 
march and in- coming of the ſaid Oliver you might 
have undoubtedly hindered ; in ſo far as it can be 
made appear by clear proof and teſtimonies of fa- 
mous perfons, That it having been complained 
upon to him at the ſaid houſe of Mordington, that 
by reaſon of his being there with ſuch a great num- 
ber of ſoldiers, the Lord Mordington's tenants 
would undoubtedly be ruined ; he the ſaid Oliver 
made anſwer, That he could not help the ſame, 
for his ſtaying and going did depend upon you, and 
that he was ready, if you deſired, to march back 
to England. Art leaſt, you did contrive, adviſe or 
conſent to the raiſing and convocating of the ſaid ſe- 
ditious, factious, and rebellious armies ; at leaſt 
was one of the number your ſelf, and with, and 


aſſiſting to them in arms; at leaſt, did vote, 


counſel or perſuade the incalling of the ſaid army 
of Sectaries: And they being ſo brought in, you 
did countenance, aſſiſt, concur and conſult with 
them, or their commanders, or ſome of them, in 
publick or in private at Edinburgh, and in the Can- 
nongate in the houſe called Lady Home's Lodgings, 
and in divers other places. As alſo, you did moſt 
villainouſly and traitorouſly contrive, counſel or 


vote for the drawing up of a Letter directed to the 
traitor and abominable uſurper ; wherein you and 


your complices did engage your ſelves, in the name 


of 
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the Kingdom of Scotland, to employ your ut- 
oft endeavours, that none who had been active 
in, or conſenting to the engagement againſt the 
111d Sectaries, or had been in arms at Sterling, or 


_ elſewhere, in maintenance or purſuance of that en- 


gagement, ſhould be employ'd in any publick 
ace or truſt within this Kingdom whatſoever, 
without advice or conſent of the Kingdom of Eng- 
land; as the ſaid Letter dated the ſixth day of Oc- 
ober, 1648, more fully bears. As alſo, you did 
draw up, at leaſt did counſel, adviſe or vote, to 
the up- drawing of certain Inſtructions given to Sir 
Fobn Chieſly, who was ſent by you and your com- 
plices, as commiſſioner to the pretended houſe of 
Parliament of England, dated October 17, the year 
aforeſaid; wherein you deſire, that the noblemen, 
gentlemen of quality, and conſiderable officers of 
the army, that went into Exgland, under the com- 
mand of Duke Hamillon, and who were then priſo- 
ners, might be kept as pledges for the peace of 
that Kingdom; by which not only have you en- 
deavoured moſt unnaturally to enſlave your fellow- 


ſubjects and countrymen to the power of ſtrangers, 


but moſt treacherouſly and treaſonably, as an un- 
worthy ungrate patriot, done what in you lay to 
deſtroy the life of your own dread Sovereign, and 
the royal Authority in him and his ſucceſſion, 
and to ſubject the honour, liberty, power and go- 
vernment of this his Majeſty's ancient and free 
Kingdom, to the command, luſt and tyranny of 
foreign traitors and uſurpers. As alſo, you upon 
the 4th day of May thereafter, having taken upon 
you moſt treaſonably, the ſupreme authority of 
this Kingdom, gave warrant under your hand for 
iſſuing out a Proclamation, declaring that the wives, 
children and families of James Lord Ogilvy, Lord 
Rea, Lewis Marquis of Huntley therein deſignant, 
Lewis Gordon, ſon to the Marquis of Huntley, Jobn 
now Earl of Middleton, therein deſignant, John 
Middleton of ſometime deſignant General- 
Major, ſhould be no longer under the protection 
of this Kingdom, and that ſuch courſe ſhould be 
taken for tranſporting them out of their country to 
foreign parts, as the Eſtates of Parliament or their 
Committee ſhould think fit. 

Tenthly, After his Majeſty's deareſt and moſt 
royal father, of eternal and moſt bleſſed memory, 
had been moſt unchriſtianly, inhumanly, horridly 
and barbarouſly murdered, by the ſaid abominable 
traitor and uſurper Oliver Cromwel, and his wicked 
complices, the deviliſh and treaſonable courſes, 
plots, contrivings and actings of yours did not yet 
terminate: For there being ſome motions for ad- 
dreſs to be made to his Majeſty, by ſome of his 
good ſubjects of this his ancient Kingdom. as un- 
doubted and rightful ſucceſſor to his deceaſed royal 
father in the imperial crown thereof, that his Ma- 
jelty might come to his ſaid ancient Kingdom, for 
exerciſing his royal power and authority; the 


ſaid motion and purpoſe being ſo juſt and lawful, 


you, notwithſtanding of your great impudence, 
and daring, always fearing, that a direct oppoſing 
thereof would prove altogether ineffectual; you, 


in a moſt indirect way, procured the application 


made for inviting his Majeſty, to be fo clogged 
with limitations, reſtrictions and conditions, to 
have been condeſcended to by his Majeſty, before 
his admiſſion to the exerciſe of his royal Govern- 
ment, as were molt deſtructive to his Majeſty's 
dignity and authority, and moſt derogatory to mo- 
narchical Government; as are more fully expreſs'd 
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in the ſeveral commiſſions, inſtructions and ad- 
dreſſes ſent and made to his Majeity to that effec, 
and publick proclamation of his Majeſty at the 
mercat-crols of Edinburgh, by you and your com- 
plices, commiſſioners at Breda; all which are here 
repeated as a part of the Libel brevitatis carſa, And 
his Majeſty upon conſideration, that the ſaid un- 
reaſonable, unlawful and treaſonable conditions 
were exacted of his Majeſty by you, and a few 
number of factious ſubjects, who had by the aſũſt- 
ance of the uſurper and tyrant. Oliver Crom:wel, 
thruſt your ſelf into the government of his Majeſty's 


ancient Kingdom; and truſting to the fidelity, 


the loyalty and good affection of his other good 


ſubjects, having, notwithſtanding the ſaid hard and 


unjuſt conditions, reſolved to caſt himſelf upon the 
loyalty and affections of his other good and faith- 
ful ſubjects ; you, to obſtruct his Majeſty's purpoſe 
and reſolution, yea, and, ſo far as in you lay, to 
fright and terrify him therefrom by you and your 
complices cruel execution upon the Marquis of 
Montroſs, his Majeſty's commiſſioner, and who 
repreſented his perſon in his ſaid ancient Kingdom; 
cauſed to be moſt horridly and inhumanly murdered 
the ſaid Marquis, at the mercat-crofs, upon the 
21ſt day of May 1650, with all the circumſtan- 
ces of diſgrace and diſhonour : which fo much re- 
flected upon his Majeſty's perſon, dignity and au- 
thority, and upon the honour of all true nobility ; 
and is ſo recent and freſh, with deteſtation, in 
the memories of all good ſubjccts and generous ſpi- 
rits at home and abroad, that it is not fit to be 
mentioned or repeated here. But his Maj:fty ſtill 
continuing in his former purpoſe and relolution, 
and after a molt tedious and dangerous voyage at 
ſea, having, by the providence of Almighty God; 
happily and ſafcly arrived in his ſaid ancient King- 
dom; ſhortly thereafter, the cruel bloody murde- 
rer and uſurper Oliver Cromewel, in purſuance of 
his Majeſty, with a powerful army of Sectarits, by 
ſea and land, invaded his ſaid Majeſty's ancient 
Kingdom. For oppoſing of whom, an army be- 
ing raiſed, while both the faid armies were in the 
field, you moſt treacherouſly and treaſonably kept 
correſpondency, and had intelligence with the ſaid 
uſurper, by writing to, and receiving letters from 
him, without his Majeſty's private conſent or war- 
rant; at leaſt by ſending to, and receiving meſſa- 
ges from him by word of mouth. And further, to 
advance the deſigns of that abominable Regicide, 


after you had by your indirect means, plots, advi- 


ces or contrivances, gotten his Majeſty removed 
from his army at Leith; you by your influence 
upon a few number of the commiſſioners of the ge- 
neral Aſſembly, your ſelf being one of the number, 


then met at St Culbberi's church, commonly called 


the Weſt-Kirk, prevailed ſo, that for the weakning 
of the hands of friends, and ſtrengthening the ene- 
mies, there was in a moſt clandeſtine and ſurrep- 
titious manner an Act, as of the ſaid commiſſion of 
the Kirk, made, printed and publiſhed ; wherein 
beſides many reproachful and ſlanderous expreſſi- 
ons of his Majeſty and his royal anceſtors, more 
fully expreſs'd in the faid pretended Act, bearing 
date Augiſt 13, 1650, it was declared, that you 
diſclaimed, and would not own his Majeſty's inte- 
reſt, becauſe of his refuſal to ſubſcribe and emit a 
declaration offered to him; and which declaration 
was contrived and drawn up by you, and contains 


many ſcandalous, ſeditious, imperious, reproach- | 


ful and treaſonable expreſſions, not only againit 


1 his 
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his Majeſty's authority and government, but alſo 

ag ünſt his royal father and mother, and others his 
22 . - 3 o 

royal Progenitors, as is more at large expreſs'd in 


the atoretaid Act of the date above-written, and 


Ceclaration bearing date the day the 
ſame year: of which declaration there needs no 
more be ſail, than that the circumſtances by which 
his Majefty was enforced to ſign the ſame, are e- 
nough known to the world; and that the worthieſt 
and greateſt part of his Majeſty's ancient Kingdom 
did even deteſt and abhor the evil uſage of his 
Majeſty in that particular, when the ſame tyranny 
was exerciſed there by the power of you and a few 
evil men your complices, which at that time had 
ſpread it ſelf over his Majeſty's Kingdom of Exg- 


land, at leaſt you and your complices did ratify and 


approve the ſaid act of the Welt-Kirk, and conſent 
thercto ; and at leaſt you did deal with, and preſs 
and force his Maj-fly to ſign and ſubſcribe the de- 
claration aforeſaid ; at leatt you were author, or 
contriver, adviſer or counſellor, perſuader or voter, 
or aſſenter, aſſiſter, aider or abettor of the afore- 
ſaid reſtrictions, limitations and conditions, and of the 
aforeſaid murder of his ſaid Majeſty's commiſſioner 


and manner thereof, and of the keeping of the ſaid 


correſpondence with the ſaid invader and uſurper, 
and of the ſaid Act and Declarations, or any or 0- 
ther of them, or all or part thereof, or one or 


Other of them, 


Eleventhly, After it had pleaſed God to ſuffer that 
monlter of men and cruel Regicide Oliver Cromwel 
ſo far to prevail againſt all his Majeſty's endeavours 
for recovering, his juſt right and intereſt in this and 
in his other Kingdoms, and over all the armies and 
forces raiſed by him for that end, fo that he was 
neceilitated to refugeat himſelf with foreign Princes 
and Eftates 3 howbeit, at his Majeſty's corona- 
tion, you in the preſence of God, and a great ma- 
ny of the nobility of this Kingdom, and others 
therein convened at Schoon, the 1ſt of January, 
1651, did ſwear to be faithful to the crown, and 
true liege- man to his Majeſty : yet neverthelefs 
contrary. to the ſaid oath, and notwithſtanding the 
many favours, honours, benefits and acts of indemp- 
nity conferred upon you, and contrary to the Laws 
and Acts of Parliament, as is expreſs'd; you did 
molt perfidioufly, ungrateſully and treaſonably in 
anno 1653, or 1654, not only according to your 


bounden duty, not riſe in arms, and join with the 
Farls of Glencairn and Middleton, who were commil- 


ſioned from his Majeſty for hindring the further pro- 
greſs of the uſurpers, and expelling them forth of 
this Kingdom; but did in open hoſtility join with 
the ſaid uſurpers their forces; eſpecially with the 
Colonels Overton, Cobbet and Twiſleton ; at leaſt 
with the ſaid Colonels Cobbet and Twiſleton ; at 
leaſt with Colonel Teton when he was in the High- 
lands, in oppoſition to the ſaid Earl of Glencairn ; at 
leaſt joined with one or other of them in counſel ; 
did take and relieve priſoners, did furniſh ſeveral 
pieces of great cannon, to the number of fourteen, 
in anno 1653, or 1654, to Colonel Aldred then 
governor of Air: which cannon, or a great many 
of them, were taken out by you of his Majeſty's 
caſtle of Dunbarton, at the time and in the manner 
above cxpreſs'd, And likewiſe you did take pay 
from the ſaid uſurpers for a company of foot under 
them and in their ſervice, thereby openly and clear- 
ly making it appear what you did intend by all 
your more covered and private machinations, plot- 


tings and treaſonable actings againſt his Majeſty's 
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deareſt father and himſelf. Likewiſe, to make jr 
appear what intimacy and power you had with the 
ulurper, you not only did term and call the actings 
of his Majeſty's forces againſt you and the uſurpers, 


rebellion, but alſo you in an 1654; did take up- 


on you power to bring off ſuch as were in that ſer. 
vice, and to give remiſſions therefore under your 
own hand; particularly to 7% Mac-Dougaw of 
Dunolick, as the ſame under your hand the ſaid Feby 
will verify, , 


Twelfthly, The ſaid Oliver 8 that mon- ; 


ſter of men, vileſt of traitors, moſt cruel murderer, 
bloody tyrant and uſurper, having reached, as 
he thought, the end of all his deviliſh plots and trea- 
lonable machinations, by uſurping the dominion 
and authority of his Majeſty's three Kingdoms, and 
ſettling the ſame, ſo far as in him lay, upon him 
and his family; you conceiving the fame fo fixed 
and riveted, that in human probability it was not 
poſſible to be removed or ſhaken ; that you might 
avowedly reap the fruits of your former more co- 
vered vile and damnable plottings, contrivings and 


actings for the ſaid arch-tyrant and traitor, you then 


pulled off and Jaid aſide the mask of pretended loy- 
alty and religion, under which you had all along 
formerly lurked, thereby having | deceived and 
cheated a great many of his Majeſty's good ſub- 
jects from their due allegiance and lovalty under 
hypocritical fair pretences of your affection and 
zeal for Religion, Prince, and Country, to the 
utter ruin (if not of ſouls) of many of their bodies, 
eſtates and fortunes ; and did openly in face of the 
world, diſcover yourſelf in your own colours, ap- 
pearing in a thing profeſſedly and publickly in 
behalf of the ſaid uſurper againſt his Majeſty's per- 
{on and authority; in ſo far as in the month of 

1657, after the deceaſe of the ſaid uſur- 
per, the ſucceeding uſurper his ſon, being moſt 
treaſonably and tyrannically proclaimed chief ma- 
giſtrate and ſole protector of all his Majeſty's do- 
minions and territories thereto belonging, at the 
mercat-croſs of his Majeſty's cities of Edinburgh 
and Dunbarton, you having apparently, for ſuch 
like ſervices done or to be done, received from the 
ſaid uſurper Oliver one precept due upon the Ex- 
chequer of Scotland for payment to you of 12000 l. 
ſterling, or thereabout, did with your perſonal pre- 


lence countenance the ſaid tyrannical and treaſo- 


nable Proclamation z thereby, ſo far as in you lay, 
diveſting his Majeſty of his juſt and royal intereſt 
and right, and eſtabliſhing the ſame on the per- 
ſons and families of the ſaid uſurpers. Likewiſe 


F 


not long after the ſaid uſurper, the more to eſta- 


bliſh himſelf in his uſurped government, having 


called a pretended Parliament, conſiſting of a pre- 


tended new=coined houſe of Peers, and certain per- 
ſons of his Majeſty's three Kingdoms as a houſe of 
Commons to fit in Weſtminſter; you did procure 
yourſelf elected commiſſioner for the ſhire of Mer- 
deen, at leaſt did accept of a commiſſion from them; 
albeit both by the nobility of-your birth, and your 
non-reſidence within the ſaid ſhire, you was in law 
uncapable to be ſo elected; at leaſt ought and 
might have refuſed to accept any Yommiſſion. Ne- 
vertheleſs having voluntarily, and of your own ac- 
cord, embraced the ſaid charge and employment; 
you thereupon took journey, and went to London, 
and molt baſely, perfidiouſly and treaſonably, late, 
voted, and otherwiſe acted in the ſaid uſurpea's 
pretended Parliament, by whom his Majelty's 
right and intereſt was diſclaimed and abjured, mp 

che 
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as 2 member of the ſaid pretended houſe of Com- 
mons, to the high indignity and contempt of his 
Majcfty's ſacred perſon and authority, the utter 
deſtruction of monarchical government, the diſho- 


nour of this Kingdom, and the great diſgrace of your 


own family and poſterity; _ | 

Thirteenthly, You the ſaid Marquis; to make it 
further appear to the world, that it was always 
your purpoſe and intention to deſtroy his Majeſty's 
authority and government, and to oppoſe his reſtau- 
ration to his uſt right and intereſt to his three 
Kingdoms, at a provincial aſſembly holden at In- 
nerarey, à little after the defeat of his Majeſty's 
army at Worceſter, the miniſters pray ing for his 
Majeſty after the accuſtomed manner, you did 
moit villainouſly and treaſonably rebuke them, 
ſaying, That they were but fools to pray for a malig- 
nant aud wicked King, whom God had rejected, and 
would never reſtore him again; or ſome ſuch like 
words to that purpoſe. And alſo, you being at 
London in the time of the uſurper Oliver, you ſaid 
in preſence of divers perſons of quality, That you 
wondered bow people could be ſo mad, as to call home. 
a family whom God had rejected, or ſuch words to 


that purpoſe : Likewiſe after your home-coming 
to Scotland, yea, openly in a publick meeting at 


James Mauſtertonne's in Niddres wind, in preſence 
of ſeveral noblemen and gentlemen, you boaſted, 
Tvat you would own any thing you had done in theſe 
things by-gone 3 and that if it were to do, you would 
do it again; bowbeit you had known that all that 
had, would have come: Thereby preſumptuouſly 
taking upon you, by outward ſucceſs, to give judg- 
ment upon the hidden and ſecret counſels and de- 
terminations of Almighty God, and thereby to a- 
lienate the affections, duties and allegiance of his 
Majeſty's good Subjects, and to harden and con- 
firm others, ſuch as are otherways diſpoſed in their 
wicked courſes towards his Majeſty's Perſon and 
Authority. | 

Laſily, That your monſtrous and execrable 
Treaſon may appear to all the world, it is of veri- 
ty, that in the year 1648, at a private conference 
betwixt you, Oliver Cromwe!, and Col. Ireton, the 
ſaid Oliver complaining of the many difficulties 
that attended their affairs, by reaſon of the divers 
deligns which his Majeſty had on foot from time to 
time againſt them; you the ſaid Marquis made an- 
ſwer, That their danger was great indeed, in regard, 
that if any of theſe deſigns ſhould take effef, they were 
all ruined. And thereupon gave your poſitive ad- 
vice, that they ſhould proceed to the queſtioning 
of the King for his life; aſſuring them, that they 
could never be ſafe until they had taken away his 
Majeſty's like, At leaſt, you did know of the hor- 
rible and treaſonable deſign of murdering his ſaid 
Majeſty; and did moſt treaſonably conceal, and 


not reveal the ſame till after the ſaid horrid deed 
was committed, and fo paſt prevention or remedy. 


At which time, in anno 1649, publickly in the 
face of the pretended Parliament then fitting, you 
laid, that the Uſurper Cromwel had told you, That 
England and Scotland would never be at peace, until 
the King were put io death. By all which particu- 
lars reſpectively, above rehearſed, it is clearly e- 
vinced, that you were, andare Author, Contriver, 
Deviſer, Conſulter, Adviſer, of all or part of 
all the aforeſaid crimes of Treaſon, and - other 
above libelled, or other of them, in manner above 


declared. And thereby has incurred the pains 
. | 


of Argyle, for High-Treaſon. 


the ſame owned only in the ſaid uſurper's perſon, 


ne 


and puniſhments of High-Treaſon, and others 
contained in the Laws and Acts of Parliament a- 
bove-written : which muſt and ſhould be inflicted 
upon you with all rigour, in example to. others in 
all cime coming, 


Sic fulſerib, 
Jo. Fletcher, 


31 January, 1661. | 
Ordered, that the above-written Dittay be gi- 
ven to the Marquis of Argyle, by a Herald or Pur- 
ſuivant, and he to anſwer thereto, upon the 13th 
day of February, next to come. 


The Marquis of Arg yle's Petition, to 
the Parliament of Scorland, craving 
a Precognition of his Caſe ; contain- 
ing many weighty Reaſons urging 
the neceſſity thereof. Preſented to 
the Parliament, February 12. 1661. 


To my Lord-Commiſſioner his Grace, and 
Honourable Eſtates of Parliament, 


The Humble Petition of Archibald Marquis of 
Argyle 3 


Humbly fheweth, 


HAT for as much as the Petitioner can 

with a ſafe conſcience affirm, and ſolemn- 

pl proteſt, that whatever his actings or accel- 
ion has been in relation to publick buſineſs ſince 
the beginning of the troubles, till his Majeſty's de- 
parture hence in the year 1651, though he will not 
purge himſelf of errors, failings, and miſtakes, both 
in judgment and practice incident to human frailty, 
and common to him, if not with the whole, at 
leaſt with the greateſt part of the Nation; yet in 
one thing, though he were to die, he would ſtil] a- 
vouch and retain his innocency, that he never in- 
tended any thing treaſonably, out of any pernicious 
de ſign againſt his Majeſty's late royal father of ever- 
glorious memory, or his preſent Majeſty, (whom 
God may long preſerve) their Perſons or Govern- 
ment; but endeavoured always to his uttermoſt for 
ſettling the differences betwixt their Majeſties and 
the people. And as to any actings before the year 
1641, or from the ſaid year, till his Majeſty's be- 
ing in the Parliament at Perth and Sterling; your 
Petitioner did with a full aſſurance rely upon his 
gracious Majeſty, and his royal father, their trea- 
ties, approbation, oblivion, and indempnity for 
what was paſt, and firmly believed that the fame 
ſhould never have riſen in judgment, or that the 
Petitioner ſhould have been drawn in queſtion there- 
fore. And during his Majeſty's abſence, and being 
forced from the exerciſe of his Royal Government 
by the late Uſurpers, and long after that the Na- 
tion by their Deputies had accepted of their Autho- 
rity and Government, and they in poſſeſſion, the 
Petitioner was forced to capitulation with them, be- 
ing in their hands, and under ſickneſs, and the ſame 
was,after all endeavours ufed, according to the duty 
of a good Subject; and upon the Petitioner's part, 
ſo innocent and neceſſary for ſelf-preſervation, 


without the leaſt intention, action, or effect to his 
dd Majeſty's 


Pu > a, — 


— 


— —— ̃ — 


— 


py - — — - 
BD Ing oor = 


ne 


* — 
7 — hh 


2 


586 28. Proceedings againſt the Marquis 13 Car. II 


Majeſty's prejudice ; that albeit upon mil-informa- 
tion (as the Petitioner humbly conceives) his act- 
ings and compliance both in their deſigns and quali- 
ty have been mil-repreſented,as particularly ingular 
and perſonal, ſtating the Petitioner in a degree of 
guilt beyond others, and incapable of pardon; the 
ſame have ſo far prevailed upon his Majeſty, as to 
cloud and damp the propitious and comfortable 
rays of his Royal Grace and Favour, and have 
ſtrained his gracious Inclination beyond its natural 
diſpoſition of clemency expreſs*d to his other Sub- 
jects, to commit the Petitioner's perſon, and give 
way to the trial of his carriage and actings. Yer fo 
firmly rooted is the Petitioner's perſuaſion of his Ma- 
jeſty's Juſtice and Clemency, and that he intends the 
reclaiming, and not the ruin of the meaneſt of his 
Subjects, who retain their loyalty, duty, and good 
alfection to his Perſon and Government; that upon 
true and right repreſentation of the Petitioner's car- 
riage and actings; he ſhall be able to vindicate 
himſelf of theſe aſperſions, and ſhall give his Ma- 
jeſty ſatisfaction; at lealt ſo far to extenuate his 
guilt, as may render him a fit object of that Royal 
Clemency, which is of that depth, that having 
ſwallowed and paſt by, not only perſonal but na- 
tional guiltineſs, of much more a deeper dye, than 
any the Petitioner can be charged with, or made 
out againſt him ; and fo will not ſtrain to paſs by 
and pardon the fü and tailings of a perſon, who 
never acted but in a publick joint way, without any 
ſiniſter or treaſonable defign againſt his Majeſty or 
his Royal Father; and againſt which he can defend 
himſelf either by acts of approbation and oblivion 
in verbo frincipis, which he conceives to be the fu- 
preme, facred, and inviolable fecurity, or which 


he was forced to, much againſt his Inclmation, by 


an inſaperable neceſſity. And albeit, his Maje- 
ſty's grace and favour is ſtrictly tied to no other 
rule but his royal will and pleaſure; yet his Maje- 
ſty's fo innate, effential, and inſeparable a quality 
bf his royal nature, that the Petitioner is perſuaded 
in all human certainty, that the leaving and com- 
mitting to his Parliament (as is expreſs'd in his Ma- 
jeſty's Declaration of Oœhler 12th laſt by- paſt) the 
trying and judging of the cartiage of his ſubſects du- 
ring the late troubles, as indeed it is in its own na- 
ture, and ought to be ſo accepted of all, as an un- 
doubted evidence of his Majefty's affection to, and 
confidence in his people; ſo no other trial or judg- 
ing is therein meaned, but a fair, juſt, legal and 
uſual Trial, without any prejudice, paſſion, or pre- 
limitation, or precipitation; like as by the ſaid De- 
claration there was a freedom for all the people in- 
tereſted, to make their application to the Parlia- 
ment, or in the mean time tothe Committee, from 
whom only his Majeſty is pleaſed to declare he 
would receive addreſs and information. And ſeeing 
it was the Petitioner's misfortune, during the ſitting 
of the ſaid Committee, to be prifoner in England; 


whereas if he had been priſoner here in Scotland, he 


would have made application to them, and would 
have craved, and in juſtice expected that precogni- 


tion might have been taken by them, to whom the 


preparing and ordering of that affair (to wit, anent 


the Trial of the Subjects carriage during the trou- 


bles) was recommended, that the Petitioner's ab- 

ſence, which was his puniſhment, not his fault, may 

not be prejudicial, ſeeing the Petitioner has lately 

received two ſeveral Dittays, wherein there be many 

crimes grolly falſe, with all the aſperſions and ag- 

gravations imaginable laid to his charge; import- 
| 7 I 


ing no leſs than the loſs of his life, fame, and e 
ſtare, and the ruin of him and his poſterity ; which 
he is confident is not intended by his Majeſty. And 
that by the Law and Practice of this Kingdom 
conſonant to all reaſon and equity, the Petitioner 
ought to have upon his deſire a precognition, for 
raking the depolition of certain perſons, which be- 
ing trequently and uſually practiſed in this Country, 


when any perſon is defamed for any crime, and 


therefore incarcerate before he was brought to a 
Trial, At his deſire, precognition was taken in alt 
buſineſs relating thereto, which the Petitioner in al} 
humility conceives, ought much more not to be de- 
nied to him, not only by reaſon of reſpect to his 
quality; and of the importance and conſequence 
thereof, to all his Majeſty's Subjects of all quality 
in all time coming; but alſo, in regard it has been 
fo meaned and intended by his Majeſty's Declarg- 
tion aforeſaid ; like as the manner of the crimes ob- 
jected, being actings in times of wars and troubles, 
che guilt thereof was not perſonal and particular, 
but rather national and univerſal, and veiled and 
covered with acts of indempnity and oblivion ; and 
ſo tender and tickliſh, that if duly pondered, after 
a hearing allowed to the Petitioner, in prudence 
and policy, will not be found expedient to be toffed 
in publick, or touched with every hand, but ra- 
ther to be precognoſced upon by ſome wiſe, ſober, 
noble, and judicious perſons, for their and ſevera! 
other reaſons in the paper hereto annexed. Nor does 
the Petitioner deſire the ſame animo protelandi, nor 
needs the ſame breed any longer delay; nor is it 
ſought without an end of zeal to his Majeſty's 
power, and vindication of the Petitioner's innocency, 
as to many particulars wherewith he is aſperſed; and 
it would be ſcriouſly pondered, that feeing Cundla- 
tio nulla longa ubi agitur de vita hominis, far leſs can 
this ſmall delay, which is uſual, and in this caſe 
moſt expedient, if not abſolutely neceſſary, be re- 
fuſed, abi agitur non ſolum de vita, ſed de fama ; and 
of all worldly intereſts, that can be dear or of value 
to any man. 


Upon conſideration of the premiſes, it is hunthly 
craved, That your Grace, and the Honoura- 
ble Eſtates of Parliament, may grant the Peli- 
tioner's defire, and to give Warrant 10 cite per- 
(ons to depone before your Grace, and the E- 
ftates of Parliament, upon ſuch interrogatories 
as your Petitioner ſhall give in, for clearing of 
ſeveral things concerning his intention and loyal- 
ty during the troubles. And for ſuch as are 
out of the Country, and Strangers, reſidentars 
in England, Commiſſions may be directed to 
ſuch as your Grace and the Parliament jhall 
think fit, to take their depoſitions upon Oath, 
and to return the ſame. ey 


And your Petitioner ſhall ever pray, E. 


Edinburgh, February 12. 1661. 
This Petition being read, was refuſed. 


Edinburgh, at the Parliament-Houſe, Fe- 
bruary 13. 1661, 8 


E Marquis of Argyle (being accuſed of 
High-Treaſon, at the inſtance of Sir 70% 
Fletcher, his Majcſty's Advocate for his Intereſt) 
was brought to the Bar. His Lordſhip humbly de- 
ſired but to ſpeak a few words before reading the 

: Indictment 3 


1661. 
Indictment; aſſuring to ſpeak nothing in the cauſe 
itlell. Whereupon he was removed a little, and 
ſter ſome debate, the Houſe reſolved that the ſaid 
1ndictment ſhould be firſt read, Then his Lord- 
ſhip defired that a Bill which he had cauſed his Ad- 
vocates to give in to the Lords of the Articles, (de ſi- 
ring a precognition, with men) reaſons urging the 
neceſſity of it) to which he had received no anſwer, 
might be read before the ſaid Indictment: which 
being likewiſe refuſed, the ſaid Indictment was firſt 
read; and after the reading thereof, the Marquis 
(being put off his firſt thoughts) was compelled to 
this excemporary diſcourſe following, as it was 
faichfully writ when his Lordſhip ſpoke. 


May it pleaſe your Grace, | 
'Y Lord-Chancellor, before I ſpeak any 
thing, I ſhall humbly proteſt my words 
may not be wreſted, but chat I may have charity 
to be believed; and I ſhall with God's aſſiſtance, 
ſpeak truth from my heart. | 

I ſhall, my Lord, reſume Mephibeſheth*s anſwer 
to David, (after a great Rebellion, and himſelf 
evil reported of) ſaith he, Zea, let him take all, 
for as much as my Lord the King is come home a- 
gain in peace into his own houſe ;, 2 Sam. XIX. 30. 50 

| tay I, ſince it has pleaſed God Almigl.ty gract- 
ouſly to return his ſacred Majeſty to the Royal 
Exerciſe of his Government over theſe Nations, to 
which he has undoubted right, and was moſt un- 
juſtly and violently thruſt therefrom, by the late 
tyrannizing Uſurpers. : 

Itis, my Lord, exceeding matter of joy to us 
all, that the iron yoke of Uſurpation (under which 
we have theſe many years ſadly groaned) 15 now 
broke, and with much freedom this High and Ho- 

nourable Court of Parliament are meeting toge- 

ther, under the refreſhing warm beams of his Ma- 
jeſty's Royal Government: (ſo much longed for by 
our almoſt ſtarved expectations, ) and I do earneſtly 
wiſh his Royal Preſence upon his Royal Throne a- 
mongſt us. But ſince at this time that great happi- 
neſs cannot probably be expected, I am glad that 
his Majeſty's prudence has ſingled out ſuch a quali- 
fied and worthy perſon (as my Lord- Commiſſioner 
his Grace) to repreſent himſelf ; whoſe unſpotted 
loyalty to his Majeſty we can all witneſs. 

I cannot, my Lord, but acknowledge that theſe 
two grand mercies, which comfortably attends my 
preſ-nt condition; one is, the high thoughts I de- 
ſervedly entertain, of that tranſcendent and princely 
clemency wherewith his facred Majeſty is ſo admi- 
rably delighted; abundantly evidenced by many 
noted and ſignal teſtimonies in all the ſteps of his 
Majeſty's carriage; as thoſe moſt gracious Letters, 
Declarations, and that free and moſt ample Act of 

Indempnity, granted to all his Majeſty's Subjects, 
(excepting ſome of the immediate murderers of his 
Royal Father) to eradicate any timorous jealouſies 
of his Majeſty's gracious pardon, (which might hap- 
ly ariſe by ſerious reflectings) convincing them for- 
cibly of their own miſcarriages, in thele unhappy 
times of diſtraction. The effects, my Lord, of 
which princely deportment (I am confidently hope- 
ful) his Majeſty has experimentally and ſhall find, 
prove one effectual cement to conciliate the moſt 
anti-monarchick-and diſaffected perſons (excepting 
ſome of thoſe barbarous phanaticks) in all his Ma- 
jeſty's Dominions, moſt willingly to the ſubjection 
of his Majeſty's Royal Scepter; and with a perfect 
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hatred abominate all diſloyal practices in themſelves 
or others, in all time coming. 


The ſecond is, my Lord, when I conſider that 


my Judges are not fuch as we had of late, ſtrangers, 


but my own countrymen ; both which jointly (to- 


gether with the real ſenſe and ſolid convictions I have 
of my innocency of thoſe calumnics moſt unjuſtly 
charged upon me) encourages my hopes the rather, 
to expect ſuch dealing, as will moſt ſympathize 
with that clement humour (to which his ſacred Ma- 
jeſty has a natural propenſity) and ſuch equal admi- 
niſtration of Juſtice (void of all biaſſing prejudices) 
as will be moſt ſuitable to ſuch a high and honoura- 
ble meeting, 

I ſhall therefore, my Lord, deſire to uſe Paul's 
anſwer for himſelf, (being accuſed of his Country- 
men) he having a learned Orator, Tertullus, accu- 
ling him, as J have in my Lord-Advocate ; Paul's 
was hereſy, mine of another nature ; but I muſt ſay 
with him, that the things they alledge againſt me 
cannot be proved: but this I confeſs, in the way 
allowed by ſolemn Oaths and Covenants, I have 
ſerved God, my King, and Country (as he ſaid) 
which they themſelves alſo allow. | 

I ſhall, my Lord, remember (not with repining, 
but tor information) my hard uſuage, never having 
had my hearing, nor allowance of pen, ink, nor 
paper, nor the comfort of ſeeing my friends freely, 
until I received this Summons, which was in effect 
a load above a burden; enemies, both Scots and 
Engliſh, out of malice calumniating me for all the 
lame things, excepting what relates to his Majeſty's 
moſt Royal Father of ever-glorious memory. 

Therefore, my Lord, I beg charity and patient 
hearing, not doubting but the wiſdom and good- 
neſs of the Parliament will be ſo favourable, and 
not as the inconſiderate multitude (as a learned and 
able man writes, Sir /a!ter Raleigh,in his Preface to 
the Hiſtory of the World.) As we ſee in experience, 
that dogs always bark at them they know not ; and 
that 1s their nature, to accompany one another in 
thoſe clamours; ſo it 15 with the incon ſiderate multi- 
tude, who wanting that virtue which we call hc- 
neſty in all men, and that ſpecial gift of God, which 
we call charity in Chriſtian men; condemn without 
hearing, and wound without offence given, led 
thereunto by uncertain Report only; which his Ma- 
jeſty King James only acknowledges to be the fa- 
ther of |yes. I ſhall not defire to be in the leaſt miſ- 
taken by any that hear me; but ſure Jam, it is per- 
tinently applicable to my caſe. 

I intreat your Lordſhip likewiſe to conſider the 
words of another notable man, (Speed, in his Hi- 
ſtory ;) who lays, As the tongues of Paraſites are ill 
ballances to weigh the virtues of Princes and great 
men; fo neither ſhould theirs, nor other mens ble - 
miſhes be looked upon as they are drawn with the 
deformed pencil of envy or rancour; which do al- 
ways attend eminency, whether in place or virtue. 
I ſhall not, my Lord, be fo preſumptuous as to 
arrogate any thing to myſelf in this, only I want 
not the two companions, for I am but a weak man, 
ſubje& to many failings and infirmities, (whereof I 
do not purge myſelf) for as we mult confets to God 
Almighty, if he ſhould mark iniquity, who can 
ſtand ? neither ſhall I ſay, that there cannot a hole 
be diſcovered (as the Proverb is) in my coat; and 
it cannot but be ſo with any, ſpecially ſuch as have 
labour*d in ſuch times and buſineſs. But I blels the 
Lord, that in theſe things which have been, an! 
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are here caſt upon me, I am able to make the falſe- 


hood and miſconſtruction of them palpably ap- 


ear. 

My Lord, before I mention any thing in parti- 
cular, I muſt ſhew this honourable meeting of Par- 
liament, and all that hear me (who doubtleſs have 
various appreher ſions of my being preſent in this 
condition) that I am here rather as my misfortune, 
not my injury; wherein I defire to explain the dif- 


ference, as Plato and Ariftotle do very well; cal- 


ling injuries ſuch things as are done purpoſely with 
a wicked mind; and misfortunes, ſuch things as 
are done with a good mind, though the events prove 
bad, yet we could not foreſee them, | 

So, my Lord, I ſhall take God to record (who 
muſt judge me one day) upon my Conſcience, that 
what I did, flowed not from any injurious principle 
to any, though I acknowledge the events were not 
ſtill ſo ſucceſsful (which was my misfortune) in- 
deed ; but it has been my lot = bs in thele times 
(wherein I and many others have been inevitably in- 
volved) to be by the malicious tongues of my ca- 
lumniating enemies, miſconſtructed for the worſt 3 
yea, even in many things that the Lord was pleaſed 
to make ſucceſsful. For the truth of this, I may, I 
hope, ſafely appealto many in this honourable Houle, 


who can abundantly witneſs, my faithful and loyal 


endeavours, for both my King and native Coun- 
try : whereof I ſhould be very ſparing to be an He- 
rald myſelf, were not the contrary ſo impudently 
affirmed, There are five main calumnies that I 
deſire, my Lord, to 1 all that hear me a little 

t of leſs moment may be 
likewiſe in their own due time heard, afterward ab- 
ſtrated more from perſonal prejudice. 

The firſt calumny is, my Lord, concerning that 
horrid and unparallelled murder of his late Royal 
Majeſty of eternally bleſſed memory; I do here pub- 
lickly declare, that I neither deſire, nor deſerve the 
leaſt countenance or favour, if I was either acceſ- 
ſary to it, or on the counſel or knowledge of it: 
which to make clearly appear, is under oath in the 
Parliament-Books 1649; whereof I was the firſt 
ſtarter myſelf,to the intent that we might both vin- 


dicate ourſelyes, and endeavour a diſcovery, if any 


amongſt us had any acceſſion to that horrid and vil- 
lanous crime; as allo in my latter Will, which I 
made going to England, in Anno 1655, or 1656, 
fearing what poſſibly might hereafter be obtruded 
by any upon me or my family upon that account, 


I ſet it down to clear my poſterity ; that I was alto- | 


gether free of that deteſtable and execrable crime, 
or of any prejudice to his Majeſty, in either Perſon 
or Government, I left this with a very worthy 
Gentleman, I believe well known to your Lordſhip, 
and never ſaw it ſince; ſo your Lordſhip may be 
pleaſed if ye will to call for it, and try the truth. 

hatſoever other thing may be in it, I hope, my 
Lord, this opportunity is a tnercy to me, to have 
that vile calumny (amongſt many others) againſt 
me to be cleared. | 

And, my Lord, to make this particular yet 
more evident, I did ſtill, and do poſitively aſſert, 


that I never ſaw that monſtrous Uſurper Oliver 


Cromtvel in the face, nor ever had the leaſt corre- 
ſpondence with him, or any of that Scctarian Army, 
until the commands of the Committee of Eſtates 
ſent me, with ſome other Noblemen and Gentle- 
men to the border in anno 1648, to ſtop his march 
into Scotland, after thoſe who retired from Preſton 


fight ; neither aſter he left the border, in the year 
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1648, did Jever correſpond with him, or any of 
that Sectarian Army; ſo unſatisfied was I with their 
way, after the wicked and ſiniſter courſes he and 
they were upon, afforded evident preſumptions {cr 


us to apprehend, that he and they intended Preju- 


dice to his Royal Majeſty. Only one letter I recei. 
ved from Sir Arthur Haſlerig, to which I returned 
anſwer, that he might ſpare his pains in writing tg 
me, for I bleſſed the Lord, who had taught me by 
his word, 10 fear God, and honour the King, aud 
not to meddle with them that were given 10 change, 
Though Sir Arthur be now dead, yet he acknow- 
ledged to ſeveral in the Tower, that he till had m 
letter: and when I was there, I ofcen deſired he 
might be poſed and examined about it; which ! 
can preſently inſtruct, And during, my Lord, my 
being in England, neither in London nor Newcaſtle, 
in anno 1647, there was not any thing fo much as 
mentioned concerning his late Majeſty's Perſon ; all 
that ever I heard of, was in publick Parliament 
1647. The Commiſſioners Papers at London, and 
Committee-Books at Newcaſtle, will clear this 
fully. 

The ſecond calumny is anent the inhuman mur- 
der of Duke James Hamilton: my Lord, it's well 
known my great reſpect to that truly noble and 
worthy Perſon, whereof (upon all occaſions) I gave 
ample teſtimonies, and can yet convince any of his 
friends with the reality of it; and evidenced my true 
ſorrow for the wicked cruelty committed upon him. 
But indeed I cannot deny I refuſed to complement 
Cromwe! on his behalf, (he having, my Lord, been 
immediately preceding, ſo inſtrumental, and fg 
very active in that molt horrid and lamentable mur- 
der of his late facred Majeſty 3) and if I had done o- 
therwiſe, undoubtedly it had, been a more black 
Article in that Libel now read, than any that is 
in it. 

The third calumny is, that which breeds a great 
part of theſe groundleſs clamours, (though it be 
not in the Indictment) is my Lord Marquis of Hunt- 
ley's death; wherein I may truly ſay, I was as car- 
neſt to preſerve him, as poſſivly I could, (which is 
very well known to many in this honourable houſe) 
and my not prevailing may ſufficiently evidence J had 
not ſo great a ſtroke nor power in the Parliament 
as is libelled. And, my Lord, for his Eſtate, I 
had nothing in that, but for my own abſolutely 
neceſſary relief, and was ever molt willing to part 
with any intereſt I had therein, (getting his friends, 
who profeſſed much zeal for the ſtanding of the 
Family) engaged for warrandize to me, of any 
portion that ſhould happen to fall to my ſatisfac- 
tion. And to evidence that I was no means to harm 
the Family, I ſtood with my right betwixt all fines 
and forfeitures of Bonds, and accounted for any 
thing I could receive. And to manifeſt yet fur- 
ther, that the burden of that Family was not from 
any extrinſick cauſe to themſelves, I have under the 
old Marquis's own hand, and his Son, George Lord 
Gordon, (who was a very worthy young Noble- 
man) the jult Inventory of their debts, amounting 
to about one million of marks, in anno 1640. It 
would, I fear, my Lord, conſume too much of the 
Parliament's precious time, to hear many other 
circumſtances, to make this particular more iclear, 
which I ſhall at this time forbear, 

The fourth calumny is, the death of the Marquis 
of Montroſs; there are many in this houſe, my 
Lord, who know very well, I refuſed to meddle 
either in the matter or manner of it: and ſo far 
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were we from having any particular quarrels at one 
another, that in anno 1645, he and I were fully a- 
greed upon Articles and Conditions contained in a 
Treaty paſt betwixt us: the Gentleman is yet alive 
who carried the meſſages both by word and writing 
hetwiXt us; and it was neither his fault nor mine 
that the buſineſs did not end at that time, which ('tis 
Known to all) proved very obnoxious to the King- 
dom thereafter. 

The fifth calumny, 1s concerning my dealing with 
the Englilb after Worceſter fight. It is well known, 
my Lord, to many, that myſelf, and the Gentle- 
men of Argyleſbire (my Kinſmen, Vaſſals, and Te- 
nants) endeavoured cordially to engage all their 
neighbours about them on all hands, againſt the 
Engliſh, (which they did not prevail in,) but was 
moſt unhappily made known to the Engliſh Com- 
manders for the time; which they cauſed immedi- 
ately to be publiſhed (as a very notable diſcovery) in 
their News-books 3 which occaſioned two ſad diſad- 
vantages to us. For they not only cruſhed our at- 
tempts in the infancy, but alſo determined the ſeve- 
rer reſolutions againſt us; whereby two ſtrong Regi- 
ments of Foot, (Overton's and Read's) and very 
near the number of one of Horſe (under the com- 
mand of one Blackamoor) were ſent to Argyle; and 
when Dean came there, it pleaſed God to viſit me 
with a great diſtemper of ſickneſs, (as Dr. Cunning- 
ham, and many others who were with me, can wit- 
nefs.) , What, my Lord, I was preſt to, when I was 
violently in their hands, may be inſtructed by the 
paper itſelf (written by Dean's man's own hand, yet 
extant to ſhew) which I did abſolutely refuſe, upon 
all the hazard of the uttermoſt of their malice ; as 
alſo what I was neceſſitated to do, is likewiſe ready 
to be ſhewn, whereby I was ſtill continued their 
Priſoner upon demand, | 

I ſhall, my Lord, add one reaſon more to clear this 
(beſides many other weighty publick reaſons and 
conſiderations, which Iſhall forbear to mention at this 
time, it being more natural to bring them in by way 
of defences afterward) my own Intereſt, and of all 
Noblemen and Superiors in Scotland. It may ra- 
tionally be preſumed,that I had been a very ſenſeleſs 
fool, if ever I had been for promoting ſuch an Au- 
thority and Intereſt over me, as levelled all, and 
was ſo totally deſtructive to all that differenced my- 
ſelf and other Noblemen, from their own Vatlals, 
(which many ſay I was too earneſt in) yea, it being 
abſurdly derogative to all true Nobility; and my 
Anceſtors and I (as it is ſaid in that libel) having 
had ſo many titles of honour, dignity, and emi- 
nent places of truſt, conferred upon us by his Ma- 
jeſty's Royal Predeceſſors and himſelf ; (all for our 
conſtant Loyalty and Adherence to the Crown on all 
occaſions) as the Records and Hiſtories of this an- 
cient Kingdom hold forth, beſides the narratives of 
all our grants, and aſſerting the juſt privileges 
thereof, againſt all oppoſers. I did, my Lord, 
ever (even when the Engliſh were at the intolerable 
height of Uſurpation) declare my true abhorrence 
to a Commonwealth Government, which was well 
known to them all. I was not indeed, my Lord, 
very diſſatisfied, when there were rumours ſpread a- 
broad of Cromwel's being made a King, (as ſome 
here preſent can witneſs ;) for I told them it was a 
moſt probable way for his Majeſty; and the more 
it were incouraged, would tend the more to Crom- 
wePs, and their deformed Commonwealth's Govern- 
ment's ruin, and promote his Majeſty's juſt Intereſt 
the more, My Lord, I ſhall not much blame my 
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Lord Advocate for doing his endeavour, (it bein 
an eſſential part of his function to accuſe) but 
muſt ſay, that it is very hard meaſure, that fo able 
a man has taken near as many months, in taking 
pains to prompr as many enemies as his perſuaſions 
could poſſibly invite, to vent out the higheſt notes 
of their malice ; and laying out ſearch by them 
for, and collecting all the bad reports, or rather 
(to give them their genuine term) I may call them 
a confuſed maſs of the common claſhes of the Coun- 
try, thereby to adviſe miſconſtructions of all the 
publick actings of both Parliaments and Commit- 
tees, during the late troubles: and with ſtrange 
and remote inferences to adduce all thoſe to the 
channel of my particular actings; he has taken, 
ſay, my Lord, as many months, as I have had 
days, to anſwer them, being an exceeding diſad- 
vantage, But, my Lord, that's not all, I am like- 
wiſe extremely troubled, that he labours in that li- 
bel all along to draw an obſcure vail of perpetual 
oblivion over all my good ſervices; and ſpecially 
my faithful and loyal endeavours, in reſtoring of his 
ſacred Majeſty to the Crown of this his moſt ancient 
Kingdom of Scotland; and the exerciſe of his Ma- 
jeſty's royal authority therein; with my cordial en- 
deavours for his Majelty's reſtitution to the reſt of 
his Dominions alſo: which his Majeſty both knows, 
and has been pleaſed often to acknowledge it to 
have been good ſervice. Yea, and many preſent in 
this honourable houſe know, that I extended both 
my zeal and affection to the utmoſt of my power 
for his Majeſty's ſervice in that particular; which 
I willingly acknowledge nothing, my Lord, bur 
my duty, whereunto I was tied both by natural, 
civil, and chriſtian bands to my Sovereign; and 
ſpecially ſuch a King, of whom I may ſay well, (as 
I have often affirmed) That he is a King in whom 
the Lord has been pleaſed to take ſuch pleaſure, as 
to poſſeſs his Majeſty with ſo many ſuperlative de- 
grecs of excellency, that will certainly exalt his 
Majeſty's fame, both in our age, and to ſubſe- 
quent poſterity, above all the Monarchs in the 
world. So that, my Lord, we may conſequently 
diſcover a high demonſtration of the Lord's ſingu- 
lar kindneſs and ſpecial providential care for us his 
Majeſty's Subjects, in preſerving ſuch a rich bleſ- 
ſing as his ſacred Majeſty, (in whom the happineſs 
of theſe Nations is wrapt up) under the ſafe wings 
of his divine Protection; I may ſay, even when the 
extravagant malice of men would have ſwallowed 
him up. 


After my Lord had ended this diſcourſe (being 
heard by all very attentively, without any inter- 
ruptions) thus the Lord Advocate ſpoke to my * 
Lord Chancellor : 

My Lord, What can the Marquis of Argyle ſay 
to the oppoſition at Sterling, in anno 1648 ? 

The Marquis replied, that he found my Lord 
Advocate endeavoured to hring him to debate the 
particulars, (which he hoped ſhould be cleared at 
another more convenient time) and waved anſwer- 
ing the thing it ſelf, but inſiſted thus: 

My Lord-Chancellor, 

I have, (informative only) hinted a little at the 
main things which I am often charged with, my 
memory cannot fully reach all, neither will time 
permit to circumſtantiate theſe particulars, which I 
have only touched in the general; nor is it my 
purpoſe ar preſent to fall on the debate of any of 
that Libel (not having yet conſulted the proceſs) 
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by reaſon theſe advocates your Lordſhip was plea- 
{cd to allow me, have not yet all embraced, and the 
excuſes of my ordinary advocates (in whom I had 
confidence) being admitted as relevant. And theſe 
Gentlemen, that have been pleaſed, (in obedience 
to your Lordſhip's command) to come here with 
me, not being much acquainted with matters of 
this weight, and not having unbraced till within 
theſe two or three days, ſo that they are ſtrangers 
alcogether to my caſe; I ſhall therefore, my Lord, 
humbly deſire, that a competent time may be al- 
lowed me, that I may prepare my defences, and 
I ſhall, (God willing) abundantly clear every par- 
ticular in that Libel. And alſo my Lord, I hum- 
bly deſire that theſe other advocates, who were or- 
damed by your Lordſhips to aſſiſt me (and after 
the honourable Lords of Articles had heard them, 
rejected their excuſes) may be now re-ordained to 
conſult and appear for me. 


The Marquis's advocates entered a proteſtation, 
that what ſhould happen to eſcape them in plead- 
ing (cither by word or writ) for the life, honour, 
and eſtate of the ſaid noble Marquis, their client, 
might not thereafter be obtruded to them as trea- 
ſonable; whereupon they took inſtruments. 


The Marquis aſſured my Lord Chancellor, that 


he knew not of any ſuch proteſtation to be preſent- 
ed, and that it flowed ſimply of themſelves: 
Whereupon the Lord Chancellor defired the Mar- 
quis and his advocates to remove, till the houſe 
ſhould conſider both of my Lord's deſire, and the 
advocate's proteſtation. 

The Marquis and his advocates being removed, 
the houſe, (after ſome ſmall debate) reſolved, as 
to my Lord Marquis's deſires, his Lordſhip ſhould 
have till the 26th of February to give 1n his defences 
in writ, and ordained Mr. Andrew Ker to be one 
of his advocates. | 

As to the advocates proteſtation, the houlc reſolved, 
Thar they could not be allowed to ſpeak in caſes of 
treaſon either by word or writ, but upon their peri] ; 
only allowed them in the general, as much as in 
ſuch caſes. was indulged to any. 

The Marquis and his nn being called in, 
my Lord Chancellor intimated the aforeſaid refolu- 
tions of the houſe, both in reverence to my Lord 
Marquis, and to the advocates proteſtation. 

When my Lord Chancellor had done, the Mar- 


quis ſpoke as followeth : 
My Lord Chancellor, 

Here is one thing that had almoſt eſcaped me, 
anent that oppoſition at Sterling, 1648, that 
my Lord advocate was ſpeaking of ; that it may 
not ſtick with any of this honourable meeting, I 
ſhall ingeniouſly declare, That after the defeat at 
Preſton, 1 was defired to come and meet with the 
committee of eſtates (meaning thoſe who were in 


the then engagement) and being come with ſome 


of my friends to Sterling, fearing no harm and ſuſ- 
pecting nothing, I was invaded by Sir George 
Munro, where ſeveral of my friends were killed, 
and my ſelf hardly eſcaped, which is all that can 
be ſaid I acted in arms, as many here know. 

My Lord, not that I am any ways diffident, but 
I ſhall in due time clear cvery particular of that 
Libel ; yet I am not a little troubled that fome 
who have heard the calumnies therein, may let 
them have ſuch an impreſſion (being aſſerted with 
ſuch confidence) as to conceive a poſſibility, if not 
a probability of their being true; I ſhall therefore 


deſire ſo much charity from this honourable meet 
ing, that there be no hard thoughts enterta; 
till I be fully heard. | : hy op 


The Marquis therefore, with the joint conc 
of his advocates, humbly defired, That 5 4 
(containing many pungent reaſons) for a Precog- 
a - his eker given to the honourable Lord; 
of articles, might be read and conſidered, in 11; 
Parliament. n 
To which my Lord Chancellor replied, 1 
it had been formerly refuſed at the * * 
that it would not be granted. mg 17 
So his Lordſhip was carried back to the Caſtle. 


| Edinburgh, March 5, 166r, at the Par- 
lament Houſe, 


ve Marquis of Argyle being called in, gave in a 
ill, containing ſeveral weighty Reaſons, d:ſiring a 
continuation till the meeting of Parliament "ps. bn 
row. His Lordſhip being removed, after long de- 
bate it was carried againſt bim by two or three 
votes z and bis Lordſhip being called in, n y Ten 
Chancellor told him it was refuſed, and ordered his 
Lorajſhip to produce his defences, Wwhereupon he 
[poke as followeth, | 
May it pleaſe your Grace, 
Y Lord Chancellor, this buſineſs is of very 
great concernment to me, and not ſmall in 
the preparative of it to the whole Nation; yea, it 
may concern many of your Lordſhips who are fit- 
ting here, and your poſterity : and therefore I de- 
fire to have your Grace (my Lord Commiſſioner) 
and the remanent members of this honourable meet- 
ing, your patience to hear me a few words without 
prejudice or miſ-conſtruction, which any thing 1 
can {ay is often obnoxious to. we 

I ſhall, my Lord, begin with the words of that 
Godly King 7eho/aphat, that good King of Fudab 

£ 3 
(after he was come back in peace to Zerz/alem ;) in 
his inſtructions to his judges, he deſires them to 
take heed what they do, for they judge not for 
men, but for the Lord, who is with them in the 
Judgment. 

My Lord, I ſhafpeak another word to many 
young men, who were either not born, or fo young 
that it is impoſſible they could know the beginning 
of theſe buſineſſes, which are contained in the Libel 
againſt me, (being all that hath been done ſince the 
year 1638) ſo that they might have heard by re- | 
port what was done; but not why, or upon what 
grounds; and what ſome have ſuffered, but not 
what they have deſerved. — Therefore ] deſire 
your Lordſhip's charity, until all the particulars 
and ſeveral circumſtances of every particular be 
heard, without which no man can judge rightly of 
any action: For as it is well obſerved by that in- 
comparable Grotius, that Ariſtotle aſſerts, That 
there is more certainty in the mathematicks than 
morals; for as Grotins has it, the mathematicks 
ſeparates forms from matters, as betwixt ſtraight 
and crooked there is no midſt, but in morals, even 
the leaſt circumſtances vary the matter, fo that they 
are wont to have ſomething betwixt them, with 
ſuch lutitudes, that the acceſs is near fomerime to 
this, ſometime to that extream ; fo that betwixt 
that which ought to be done, and that which 
ought not to be done, is interpoſed that which 
may be done, but is nearer now to this than to 
the other extremity, or part, whence ambiguity 

olten 


1661. of Argyle, for High- Treaſon. 391 


oſten ariſeth. The particular circumſtances are ſo 
obvious to every underſtanding man, that I need 
only to mention them. 

Pulvbius, my Lord, makes much of his hiſtory 
depend upon theſe three, concilia, cauſa, & even- 
7%; and there are likewiſe other three, /empus, 


gens, & perſone, the change whereof makes that 


which is lawful duty, unlawful, and on the con- 


| trary : So likewiſe in ſpeaking or repeating words, 


the adding or paring from them will quite alter the 
jence and meaning; as alſo in writing, the placing 
of comma's or points, will change the ſentence to 
a quite other purpoſe than it was intended. 

There is, my Lord, another maxim, which I 
do not mention as always undeniable ; but when 
there is no lawful magiſtrate exerciſing power and 
authority in a Nation, bur an invading uſurper in 

oſſeſſion, elteeming former laws, crimes 3 in 
tuch a caſe, I ſay, the ſafety of the people is the 
ſupreme Law. | 

There 13 another maxim which 1s not queſtioned 
by any, and it is, Neceſſity has no law; for even 
the moral law of God yields to it, and Chriſt's diſ- 
ciples, in David's example : For this Seneca ſays, 
Neceſſity (the defence of human imbecility) breaks 
every law; Nam neceſſitas legum irridet vincula, 
neceſſity ſcorns the fetters of laws. So he that an- 
ſwers that Libel, The long Parliament revived, 
ſpeaking of this laſt Parliament (which his Majeſty 
calls a bleſſed healing Parliament) he ſays, the ne- 
ceſſity to have it, may diſpenſe with ſome formali- 
ties: So Ravenella, (fo much eſteemed in matters 
of Scripture) after he has divided neceſſity into abſo- 
lute and hypothetick, makes that of ſubmitting to 
Powers of abſolute neceſſity. Joſephus allo, my 
Lord, that famous hiſtorian, when he mentioned 
David's ſpeech to his children, after he had made 
Solomon (being but younger brother) King, he ex- 
horts them to unity among themſelves, and ſub- 
miſſion to him and his authority; for if it ſhould 
pleaſe God to bring a foreign {word amongſt you, 


you mult ſubmit to them; much more then to him 


who is your brother, and one of your own Nation. 
There is another maxim, my Lord, Iuter arma 
ſilent leges; and it is well known, that divers re- 


tours and other things in Scotland were done in con- 


lideration of times of peace, and times of war. 
Another maxim, Ex duobus malis minimum eli- 
gendum eſt, cum unum eorum non poleſt evilari; ſays 


Ariſtotle, Cicero, and Quintilian, cum diverſa mala in- 


ter ſe comparantur minimum corum locum boni occupat. 

There is another maxim, No man's intention 
mult be judged by the event of any action, there 
being oftentimes ſo wide a difference betwixt the 
condition of a work, and the intention of the worker. 

I ſhall only add another maxim, It cannot be e- 
ſteemed virtue to abſtain from vice, but where it 
is in our power to commit the vice, and ve 
meet wich a temptation. 

As I have named ſhortly ſome few maxims, 
my Lord, I ſhall humbly tender ſome weighty 
conſiderations to your Lordſhip's thoughts. 

The firſt conſideration is, That there are different 


conſiderations to be had of ſubjects actions when 


their lawful magiſtrate is in the exerciſe of his 
authority by himſelf, or others lawfully conſti- 
tuted by him, and when there is no King in 
Ißrael. 

The ſecond is, That there is a different conſi- 
deration berwixt the ſubjeQ's actions when the 
lawtul magiſtrate is in the Nation, and when he is 


put from it, and fo forced to leave the people to 
the prevalent power of a foreign ſword, and the 
invader in poſſeſſion of authority. 

Thirdly, That there is a difference betwixt 
ſubjects actions, even with the invading ufurper, 
aſter the repreſentatives of a Nation have ſubmit- 
ted to, and accepted of their authority and govern- 
ment, and they in poſſeſſion ſeveral years ; the Na- 
tion acknowledging their conſtitutions, and all the 
lawyers prefling and pleading them as laws. 

Fourthly, The actions of ſubjects are to be con- 
ſidered, when aſſiſting the lawful magiſtrate to 
their power, and never ſubmitting to the invading 
uſurper until they were priſoners, and could do no 
better, | | 

Fitthly, That there is likewiſe conſideration to be 
had of the actions of ſuch ſubjects, being ſtill priſo- 
ners upon demand under articles to that purpoſe. 

Sixthly, It is to be conſidered likewiſe of the 
actions of ſuch a ſubject, who was particularly no- 
ticed and perſecuted by the invaders, for his affec- 
tion to the lawful magiſtrate and his governtnent. 

Seventhly, It is to be conſidered, that there is a 


great difference betwixt actions done ad lucrum cap- 


tandim, and thoſe done ad damnum evitandum ; 
that is to ſay, actions to procure benefit, and ac- 
tions to ſhun detriment, | 

Eightly, It is to be conſidered, that there hath 
ever been a favourable conſideration had, by any 
Prince, of any perſon coming voluntarily, and 
caſting himſelf upon a Prince's clemency. 

Ninchly, It is to be conſidered, that his Majeſty 
himſelf hath a gracious natural inclination unto cle- 
mency and mercy, which hath been ſo abundantly 
maniteſted to his ſubjects in England, even to all 
(except to ſome of the immediate murderers of his 
royal father) that it cannot be doubted, that the 
ſame will be wanting to his people in Scotland, 
who ſuffered by them (whom his Majeſty hath 
graciouſly pardoned) even for their dutiful ſervice, 
and affection to his Majeſty. 

Therefore without thought of any prejudice to 
the Parliament, or this honourable meeting, I 
muſt make uſe of my Lord Chancellor of England 
his words, though in another caſe, ſaying, There 
cannot too much evil befall thoſe who do the beſt they 
can to corrupt his Majeſty's good nature, and to ex- 
tinguiſh his clemency : For his Majeſty's ſelf declared 
his natural inclination to clemency, in his ſpeech 
to both his houſes of Parliament in England, whom 
he hath, with all his people, conjured, deſired, 
and commanded, to aboliſh all notes of diſcord, 
ſeparations, and difterence of parties, and to lay 
aſide all other animoſities, and the memory of paſt 
provocations, and to return to a perfect unity a- 
mongſt themſelves under his Majeſty's protection; 
which 1s hoped all your Lordſhips will concur in, 
having ſo worthy a pattern to follow: And as 
theſe are his Majeſty's inclinations expreſs'd, ſo 
it is ſuitable to the arms he bears as King of Scot- 
land, which is the Lion, whoſe motto is known to 
all; 

Nobilis eſt ira Leonis, 
Parcere ſubjectis, & debellare ſuperbos. 


Which is to ſay, to vanquiſh and ſubdue the 
proud, and ſpare ſuch as are ſubmiſſive ; of the 
which number I am one, and for that effect, in all 
humility, preſent this humble ſubmiſſion to his 
Majeſty, and your Grace, my Lord Commiſſioner, 
in his Majeſty's name. 
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To my Lord Commiſſioner his Grace, and High Court 
of Parliament, March 5, 1661. 

Oraſmuch as I Archibald Marquis of Argyle, 
F am acculed of treaſon, at the inſtance of his 
lajeſly's advocate, before the high Court of Par- 
liament; and being altogether unwilling to appear 
any way in oppoſition to his ſacred Majelty ; con- 
ſidering alſo that this is the firſt Parliament called 
by his Majctty after his happy return to his King- 
dom and Government, for healing and repairing 
the diſtempers and breaches made by the late and 
long troubles : I have therefore reſolved that their 
conlultations and debates about the great affairs 
and concernment of his Majeſty and this Kingdom 
ſhall have no interruption upon occafion of any 
procels againtt me. I will not repreſent the fata- 
lity and contagion of choſe times, wherein I, with 
many others in theſe three Kingdoms, have been 
involved; which have produced many fad conſe- 
quences and effects, tar contrary to our intentions. 
Nor will I infiit upon the defence of our actings in 
this Kingdom before the prevailing of the late u- 
ſurpers, which, it examined according to the ſtrict- 
eſt interpretation, and ſtvereſt cenſure of Law, 
may be eltcemed a treſpaſs of his Majeſty's royal 
commands, and a tranſgreſſion of the Law: Bur, 
notwithſtanding thereof, are by his Majeſty's cle- 
mency covered with the veil ot oblivion by divers 


Acts of Parliament, and others, to that purpole, 


for the ſafety and ſecurity of his Majeſty's ſubjects: 
And that my actings ſince, and any compliance 
with ſo prevalent a Power, (which had wholly fub- 
dued this, and all his Majeſty's other dominions, 
and was univerſally acknowledged ) may be looked 
upon as acts of meer neceſſity, which hath no law; 
and it is known, that daring that time I had no fa- 
vour from theſe uſurpers. 25.022 
It was inconſiſtent with, and repugnant to my 
Intereſt, and cannot be thought, (unleſs I had been 
demented and void of realon) that I ſhould have 
had freedom or affection to be for them, who 
beigg conſpired enemies to monarchy, could ne- 
ver be expected to befriend or tolerate Nobility. 
And whereas that moſt horrid and abominable 
erime of taking away the precious life of the late 
King of ever-glorious memory, is moſt maliciout- 
ly and falfly charged upon me; if I had the 


leaſt acceſſion to that moſt vile and heinous crime, 


1 would eſteem my ſelf unworthy to live, and that 


all higheſt punifhments ſhould be inflicted upon 
me : but my witnels is in heaven, and my record 
on high, that no ſuch wicked or diſloyal thought 
cver entered in my heart. But chuſing to ſhun all 
debate, rather than to uſe any words or arguments 
to reaſon with his Majeſty, whom though I were 
righteous, yet would I not anſwer, but would 
make my ſupplication to my judge. And there- 
fore (without any excuſe or vindication) I do in 
all humility throw my ſelf down at his Majeſty's 
feet (and before his Grace his Majeſty's Commiſſio- 
acer, and the honourable Eſtates of Parliament) 
and do ſubmit and betake my ſelf tochis Majeſty's 
mercy 3 and though 1t be the great unhappineſs 
of theſe times (the diſtempers and failings of theſe 
Kingdoms being fo epidemick and univerſal) that 
his Majeſty ſhould have had ſo much occaſion and 
ſabjeEt of his royal clemency ; yet it is our great 
happineſs, and his Majeſty's high honour, that he 
has exprels'd and given ſo ample teſtimony thereof, 


even to thoſe who did invade his Majeſty and this 
Nation, for no other caule than for their faithful 
and loyal adherence to his Majeſty, and his Juſt 


royal intereſts : which renders his Majeſty's good. 


neſs incomparable, and without parallel, and gives 
me confidence, that his Grace his Majeſty*s Com. 
miſſioner, and the honourable Parliament, of their 
own goodnels, and in imitation of ſo great and ex- 
cellent a pattern, will compaſſionate my condi- 
tion. And ſeeing it is a ſpecial part of his Majeſ- 
ty's ſovereignty and royal prerogative, to diſpenſe 
with the ſeverity of the Laws, and that it is a 
part of the juſt liberty and privilege of the ſubjects, 
that in caſes of greateſt extremity and danger, they 
may have recourſe to his Majeſty as to a ſanctuary 
and refuge : 

It is in all humility ſupplicated, that the Lord 
Commiſſioner's Grace, and the honourable Parlia— 
ment, would be pleaſed favourably to repreſent 
my caſe to his Majeſty, and that the door of his 
royal mercy and bounty, which is fo large and pa- 
rent to many, may not be ſhut upon one, whoſe 
anceſtors for many ages, (without the leaſt ſtain) 
have had the honour, by many ſignal proofs of 
their loyalty, to be reputed ſerviceable to his Ma- 
jeſty's royal progenitors in the defence of the 
Crown, and this his ancient Kingdom. And if his 
Majefty ſhall deign to hold out the golden ſcepter 
of his clemency, as an indelible character of his 
Majeſty's royal favour, it will lay a perpetual ob- 
ligation of all poſſible gratitude upon me and my 
poſterity, and will ever engage and devote us en- 
tirely to his Majeſty's ſervice. And the interceſſion 
of this honourable Parliament on my behalf to his 
gracious Majeſty, will be a real evidence of their 
moderation, and they ſhall be truly called a heal- 
ing Parliament; and God, whoſe mercy is above 
all his works, ſhall have the honour and glory 
which is due to his great name, when mercy tri- 
umphs over juſtice, | 


The aforeſaid ſubmiſſion being read, the Lords of 
Arlicles would give him no preſent anſwer ; but re- 
ſolved to report the ſame io the Parliament the mor- 
roco. 


Ldinburgb, Martii 6, 1661; at the Parliament. 


'Y Lord Chancellor having reported what 
had been done the former day before the 
Lords of Articles anent the Marquis of Argyle's 
proceſs, preſented his ſubmiſſion, which was im— 
mediately read; and after a long debate, the firſt 
queſtion was ſtated ; _ 

ar it was ſatisfactory, or ſhould be accepted or 
not: 

The ſecond queftion was, Whether they ſhould 
proceed preſently in his proceſs, without regard to 
his ſubmiſſion, or not ? | 

Both which were carried in the negative againſt 
him. Then he was brought to the bar, and the 
Lord Chancellor told him, that his ſubmiſſion was 
rejected, and that notwithſtanding thereof, the Par- 
lament commanded him to give in his defences. 

He replied, That his caſe was very hard, to be 
debarred from that which was his juſt privilege, 
and of all ſubjects, in ſuch extremities to refuge 
themſelves at his Majeſty's mercy and clemency 3 
and that as it was the undeniable privilege of the 
ſubject, ſo alſo it was a ſpecial prerogative of his 
Majeſty, and the grandeur of it conſiſted much 5 

the 
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1661. 
the eminency of the ſubject, whom his Majeſty 
thould graciouſly be plealed to extend his mercy 


unto: And beſides many other ſtrong perſuaſions 
that encouraged his ſubmiſſion, his Majeſty's own 


' proclamation, (which he acquieſces in) wherein his 


Majeſty is graciouſly pleaſed to declare, That his 
juſt intere/s and royal prerogative being firſt aſſerted, 
and trial only taken of his ſubjefts carriages, then he 
is moſt willing to paſs an AF of indempnity to ſecure 
them, And the like being already done in our 
neighbouring Nation, and his Majeſty having per- 
formed his royal promile there already, he deſired 
chat their ſtudy might be to imitate his royal pat- 
tern; conlidering, that as it was a practice moſt 
agreeable to his Majeſty's clement inclination, ſo 
allo, that as Solomon that wiſe King ſaid, That zhe 
King's throne is eſtabliſhed by righteouſneſs and mercy : 
He entreated therefore their Lordſhips ſeriouſly to 
conſider his condition, and not to ſingle him out, 
and aim at his ruin; and not only his, but alſo, he 
feared, both his family and name, their ruins alſo, 

As for giving in his defences preſently, he ſaid, 
That the confidence and firm hope he had that his 
humble ſubmiſſion ſhould have been accepted, and 
lo cut off totally all further trouble either to their 
Lordſhips or himſelf, made him the more ſecure 
and lack, not reſolving to Jean to them, or any 
way (as he had expreſs'd in his ſubmiſſion) make 
ule of them, though he were altogether innocent : 
and if he were neceſſitated to make uſe of his 
defences (as he declared he was moſt unwilling to 
do) it ſhould be ſimply in obedience to their Lord- 


| ſhips commands, and no otherwiſe. _ ” 


* 


Not having fully ended, 

The Chancellor told him, if his Lordſhip had 
them not in readineſs at that time, to have them 
ready to give in to the Lords of Articles the mor- 
row. | 
So he was returned to the caſtle, 


March 7, 1661, at the Lords of Arlicles. 


HE Marquis being called before the Lords of 
Articles to give in his defences, | 
He declared that he had ſeen their Lordſhips 
Order, that he might forbear his coming, if he 
would produce his defences 3 therefore he told 
their Lordſhips ingenuouſly, that if he had them 
in readineſs, he would neither have troubled their 
Lordſhips nor himſelf ; for having a petition rea- 
dy to deſire a delay, he thought it rather his dut 
to come and propoſe it himſelf, hoping their Lird- 
ſhips would conſider that his preſenting his defen- 
ces either lame and wanting ſomething, or blot- 
ted, ſo as they could not be well read, was a very 
great prejudice to him; but a delay of a few days 


Was no prejudice at all to any thing my Lord Ad- 


vocate could ſay; and therefore hoped their Lord- 
ſhips would not refuſe him ſome competent time, 
whereby he might have them in readineſs. 

Upon the which he was removed ; and after 
ſome debate, being called in again, my Lord- 
Chancellor told his Lordſhip, That he was or- 


dered to give in his defences before Monday at 


ren o*clock to my Lord Advocate, otherwiſe the 
Lords of Articles would take the whole buſineſs 
to their conſideration, without regard to any thing 
he could ſay, 
The Advocate told his Lordſhip, that he muſt 
give in his whole defences : | 
To which he anſwered, 
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That that was a new form to give in peremp- 
tory defences before the diſcuſſing of relevances. 

Whereupon Sir John Bychmore did riſe up, and 
rold his Lordſhip, That he was commanded to 
inform him, that there was a different way betwixt 
a proceſs in writ, and the ordinary way betore the 
Seſſion, or Chief Juſtice. 

To which his Lordſhip anſwered, That he was 
very ill yoked with ſo able men; but he muſt 
tell them,. that he had once the honour to fit as 
Chief Juſtice in this city, and he knew the proceſs 
before them was in writ, and yet the relevance was 
always firſt anſwered, before any peremptor pro- 


poned ; for relevance is molt to be conſidered in 


criminals, 

Sir John Thereſter ſaid, and ſo did the Advocate, 
That it was his Lordſhip's advantage to give in 
as ſtrongly his defences as he could, otherwiſe the 
Advocate might refer the whole buſineſs to the 
Judge, and make no other anſwer. 

His Lordſhip replied, That he would do in 
that by advice of his lawyers, and hoped any Or- 
der of their Lordſhips ar preſent, was without 
prejudice to his giving in more defences afterwards, 
ſince he was ſo ſtraitned with time, and commanded 
to give in what was ready : His Lordſhip likewiſe 
added, if their Lordſhips and the Parliament had 
been pleaſed to grant his defire of a Precognition, 


which was agreeable, as he humbly conceived, 


both to Law and Practice, and his Majeſty's Pro- 
clamation, which he acquielced in, it could not 
but have been the readieſt way for trying his car- 
riage during the late troubles; where now of ne- 
ceſlity he mult in the proceſs, which he hopes will 
not be refuſed, crave one way for exculpation in 
many particulars ; for he both was reſolved, and 
is reſolved to deal very ingenuouſly, as to matter 
of fact. And if that had been firſt tried, which he 
was moſt deſirous of, both from the Committee, and 
ſince from the Parliament, he is hopeful there 
would not remain ſo much prejudice againſt him 
in the molt part of things of greateſt concernment 
in this Libel 3 and for his own part, he de ſired no- 
thing more than the truth to have place, and to do 
with his perſon what they pleaſed ; for by the 
courſe of nature he could not expect a long time to 
live, and he ſhould not think his life ill beſtowed, 
to be ſacrificed for all that had been done in theſe 
nations, if that were al). 
Thereafter he was returned to the caſtle. 


The Marquis of Argyle's defences againſt the 
grand Indittment of High-Treaſon exhi- 
bited againſt him to the Parliament in 
Scotland. 


H E defender profeſſes his ſenſe of the mer- 

cy and happineſs of the land, that we are 
delivered from the lawleſs arbitrary power of the 
armed force of cruel uſurpers, and have reſtored 
to us our only lawful ſovereign Lord, and in his 
ſacred perſon, the authority of law, the order of 
legal judgment, and in them the liberty of legal 
defences : thereupon depend the great ſecurity of 
the liberties, *lives and eſtates of the ſubject 3 this 
gives the defender confidence to appear in judg- 
ment, nothing doubting of a fair proceedure and 
full hearing, compleat time being allowed in all 
the dyets of the proceſs, and all things therein ſo 
ordered, as may be ſuitable to the juſtice and gra- 
vity of this high and honourable court, and the 
Eee a importance 
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importance of the cauſe; juſtice, not only as to the 
defender, but juſtice as to the preparative and 


conſcquence. And he with much confidence ex- 


pects all juſtice from his moſt gracious Sovereign 
the juſteſt of Princes, and who is repreſented and 
acting by ſo truly noble a perſon as my Lord Com- 
miſſioner's Grace, alſo hoping the honourable court 
of Parliament will without all prejudice impartially 
conſider his legal and juſt defences ; and that they 
will proceed ſo far without all ground of ſuſpicion 
therein, that any who is within degrees to perſons 
againſt whom he is libelled to have committed any 
of the deeds which are made the ground of his dit- 
tay ; or if any are conſcious to themſelves of capital 
enmity, or has been any ways informer againſt 
the def-nder, or have predetermined by uttering 
the judgment already of his cauſe, conſcience and 
honour will make them abſtain ſitting and voting 
therein : ſo much the more, that they ſee how un- 
willing he is to propone any recuſatory againſt any 
member of the houſe upon theſe or other grounds 
in law; ſo confident is he of the vindication of his 
own carriage, ſo much he deſers to the ingenuity 
or generoſity, and ſo high is the honour he bears 
to this honourable court. | 
Firſt ir is alledged, that there be no proceſs, 
nor is the defender holden to anſwer, till the whole 
Libel and all the parts thereof be given him up to 
ſee : allo it is the Commiſſioner's inſtructions and 


addreſies ſent and made to his Majeſty by the de- 


fender, as is alledged, and the commilſioners at 
Breda are expreſsly repeated, as a part of the libel 
brevitatis cauſa, in the tenth article, and yet the 
fame has not been produced nor given to the de- 


tender to lee and adviſe with; till which be.done, 


he cannot be held in to anſwer : like as where points 
of the dittay are founded upon writ, the defen- 
der craves that he may have up the writs where- 
upon the ſame are founded, to ſee before he be 
holden to anſwer to the dittay, which 1s very con- 
ſonant to law, J. 1, Sect. 3. F. de edendo ubi edenda 
ſunt omnia que actor editurus eſt, apud indicem et J. 3. 
od, eodem. Whereby the purſuer is ordained to 
now to the defender all that he will uſe againſt the 
defender before the judge, Otherwiſe the defender 


cannot prepare himſelf for his defence, which is 


the reaſon given in theſe laws; Paulus lib. 5. cent. 
16. and the doctors throughout the ſaid laws, & 1. 


unius Set, 9. F. do queſt. poſt alios to l. 2 Mun. 3. 


4. 5. 6. eo dedendo Bart. ad leg. ubi min. 8. F. de 


gqueſt. But ſo it is, there are ſeveral articles in this 
dittay founded upon writ, not produced ; as in the 


firſt articles in the proſecution of Mr. John Steward 
to death, as a leaſing- maker between the King and 
his ſubjects libelled, and yet neither lit el nor ſen- 
tence againſt Mr. Jobn produced. 


Item, Colonel Henderſon's commiſſion for keep- 


ing Dunbarton caſtle is libelled, and the commiſſion 
not produced, | | 

Item, In the ſixth article a capitulation alledged, 
made and ſubſcribed by the Laird of Arkinglas and 
other officers, under the defender's command with 


the Laird of Lamond and Eſcog. 


Item, The aſſurance alledged given to the per- 
ſons within the houſe of Lochbeud, mentioned in 
the ſeventh article, the defender craves ante omnia, 
it may be produced. | 

Item, That ordinance of Parliament or com- 


mittee of eſtates, whereby it is libelled in the ſame 


ſeventh article that Cailtiloch was ordained to be 
brought from the priſon where he was for the 
time, Sc. to the town of Edinburgb. 
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liem, In the ninth article the defender's proteſta- 
tion, Parliam. anno 1648. 


Item, In the ſame article the letter written to 
Cromcvell, libelled as being dated |» 6th of Og. 


ber, 1648 ; whereby it is Iibelled, hat the defen. 
der and his complices wrote to Cromwell, &c. 

[i.m, In the fame article Sir 7% Cheeſly's in- 
ſtructions libelled, as being dated the 17th of Og. 
ber, 1648, deſiring the perſons taken in the en- 
gagement to be detain'd as pledges of that King. 
dom's peace, 5 . 

Item, Eod. art. the warrant alledged to be under 
the defender's hand for a proclamation againſt the 
families of Ogilvie and Rea. 

Item, Art. 10. the letter alledged written to 


Cromwell, anno 1650, after his invaſion. 


liem, Eod. art. the act of the Weſt-Kirk, with 
the declaration whereunto it relates, 

Item, Act 11. the remiſſion alledged given to 
700 Mac-Dogal of Dimolich, under the defender's 

and. 

All which the defender humbly alledges ought 
to be given up to ſee, before he be held in to an- 
ſwer; eſpecially poſt 1anti temporis intervallum, ſo 
long a time having intervened between the inten- 
tion of this purſuit, and the dates of the ſaid Act 
and papers aforeſaid libelled on; ſome of them 
being twenty years ago, ſome fifteen, and the la- 
teſt ten or eleven years; as has always been the 
N. in ſuch caſes, and may be inſtanced in my 

ord Balmerino's proceſs, and was found by this 
honourable court in Mr. James Guthrie's proceſs. 

Second, Under proteſtation that the former 
exceptation may be firſt diſcuſs'd, that the papers 
therein mentioned ante omnia be given up to the de- 
fender to ſee ; it is alledged, that it has been always 
the princely care of his Majeſty's royal anceſtors, 
to keep the Laws of this Realm certain, Ne dum 
incerto utemur jure, fluctuaret reſpublica: and leſt Law, 
which 1s introduced for the lieges ſecurity, ſhould 
become their ſnare, Therefore King by James I. (chat 
illuſtrious Prince,) Parliament 7. cap. 107. all 
the interpretation of his Majeſty's Statutes, other- 
wiſe than the ſame bear, is forbidden ; and if for- 
bidden, can be no ground of dittay : and in effect 
to found a dittay upon Statutes otherwiſe than they 
bear, were to found it upon ſuch Statutes we have 
not; but ſo it is in the propoſition of this libel, 
The Acts of Parliament whereupon the ſame is 
founded, are otherwiſe repeated than they bear : for, 
1. The firſt part of the propoſition of the dittay 
founded upon the two firſt Acts of Parliament li- 
belled, viz. the third Act of the 5th Parliament of 
King James I. and the firſt Act of King James VI. 
doth upon the ſaid Acts conclude the pain of For- 
feiture and Treaſon. The ſame is moſt irrelevant, 
becauſe in the ſaid Acts, there is no mention made 
of any crimes of the nature and quality libelled: 
the ſaid third Act of the 5th Parliament of King 
James I. being anent the ſees of Craftſmen, and thc 
price of the work; and the firſt Act of King 
3 VI. being anent the conſtitution of the Eari 
of Murray, Regent ; and in neither of the ſaid Acts 
is there any pain or puniſhment inferred, and ſo far 
leſs can the pain of cmd or Treaſon be from 
the ſaid Acts concluded againſt the defender. And it 
it ſhould be ſaid, the 5th Parliament of King 
James I. is miſtaken in the writing for the firſt Par- 
liament; and in citing, the firſt Act of King 
Fames VI. the citation of the number of the Par- 
liament is alſo omitted, viz. the number 18 | The 
ittay 
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dittay repeats theſe two Acts otherways than they 
bear, for the words of the ſaid 3d Act of the firſt 
Parliament of King James I. ſtatutes and ofdains, 
That no man openly or notoriouſly rebel againſt the 
King's perſon, under the pain and forfeiling of life, lands 
and goods 3 which is not at all in the libel repeated. 
And as to the ſaid 1ſt Act of the 18th Parliament 
of King James VI. the words thereof are cited, 

et with ſome difference and tranſpoſition libelled 
but thereto is added the ſanction and pain, That 
whoſoever doth in the contrary, they are to be puniſhed 
as Traitors, and to forfeit their life, lands and goods; 
whereas there is no ſanction or pain in the ſaid Act, 
only it is declarative of his Majeſty's prerogative, 
and of his three Eſtates to maintain the ſame. 

Item, In the ſecond part of the propoſition of the 
dittay, founded upon the 25th Act of the 6th Par- 
liament of King James II. and 75th Act of the 
oth Parliament of Queen Mary; is not repeated as 
it bears as to puniſhment, for therein they who 
attempt to do, or raiſe any bands of men of war, 
horſe or foot, without any ſpecial licence of his 
Majeſty, and his Succeſſors, are only declared pu- 
niſhable by death; whereas they are libelled to be 

uniſhable as Traitors, while it is the pain only of 
the ſaid 25th Act of the 6th Parliament of King 
James II. 4 | 

Item, In the next Parliament of the propoſition 
of the dittay founded upon the 43d Act of the 2d 
Parliament of King James I. and the 134th Act of 
the 8th Parliament, and the 1oth Act of the 1oth 
Parliament, and 205th-Act of the 14th Parliament 
of King Fames VI. none of theſe Acts are repeat- 
ed as they bear, but confounded, both as to the 
crimes and pains therein contained, to a very far 
different ſenſe (as is humbly conceived) from that 
which the ſaid Acts ſeverally propoſe ; transfer- 
ring the pains of the ſaid feveral Acts and Crimes 
therein contained from one to another, as may ap- 
pear by what follows. For the firſt of theſe Acts, 
being the 43d Act of the 2d Parliament of King 
James I. is only of leaſing-makers and tellers of 
them, which may engender ftrife between the King 
and his People; and the pain of the Act is tinſel of 
life and goods to the King, as is clear both by the 
title and body of the Act. The ſecond Act, viz. the 
124th Act of the 8th Parliament of King James VI. 
is allo the ſame crime, viz. againſt thoſe that utter 
falſe, flanderous and untrue ſpeeches, to the diſdain, 
reproach or contempt of his Majeſty, his Council 
or Proceedings, or to the diſhonour of his Maje- 
ſty's parents and progenitors : adding alſo thoſe that 
meddle in the affairs of his Majeſty, and his Eſtates, 
and the pain is the pain contained in the Acts of Par- 
liament, made againſt Leaſing- makers and tellers 
of them. The third is the 10th Act of the 
10th Parliament of King James VI. againſt thoſe 
who ſpeak or write any purpoſe of reproach or ſlan- 
der againſt his Majeſty's Perſon, Eſtates or Govern- 
ment, or deprave his Laws or Acts of Parliament, 
or miſconſtrue his Majeſty's proceedings, whereby 
any misbelieving may be moved between his Ma- 


jeſty and Nobility, and his loving Subjects: And 


the pain thereof is only the pain of death. And 
by the 205th Act of the 14th Parliament of King 
James VI. thoſe that hear the ſaid words Lea- 
ſings, and do not apprehend and reveal the Au- 
thors thereof, ſhall incur the like puniſhment with 


the principal offenders; and yet Leaſing-making, 


and telling, which is the crime puniſhable by. the 
firſt of theſe Acts, viz. the 43d Act of the 2d 
Vor. VII. 


Parliament of King Janes I. is puniſhable, but 
the loſs of lite and goods to the King is omitted. And 
falſe ſlanders, which is the crime contained in the 
134th Act of the 8th Parliament of King James VI, 
and only ſpeaking to the diſhonour of his Majeſty's 
Parents and Progenitors, and meddling with the 
affairs of his Hizhneſs's eſtate, is repeated out of 
the ſaid i gAth Act; and joined to the crime con- 
tained in the ſaid Acts, 1oth Parliament, 10 
James VI. And to both, the pains added of loſin 
life, lands and goods, whereas the pain of the ſatd 
10th Act, is only of death. And the pain of the 
ſaid 134th Act of the 8th Parliament of King 
James VI. is only the pain contained in the Acts a- 
gainſt Leaſing-makers, which in the ſaid 43d Act 
of the 2d Parliament of King James I. is only the 
loſs of life and goods, and not of life, lands and 
goods; but allanerly the eſcheats of goods move- 
able: as may appear, Firſt, Becauſe whenever the 
pain of tinſel of life and goods, is found either in 
the Acts of Parliament or old Laws, goods are un- 
derſtood moveable, as is clear from the cri mes that 
are ordained to be fo puniſhed: As man- ſlaughter, 
by the 42d Statute of Nobert III. is prohibited un- 
der the pain of tinſel of life and goods; where Sein 
explains, that the goods are to be underſtood of 
moveables. And by the goth Act of the 6th Par- 
liament of King James I. the receipt of him who is 
fugitive for laughter, is forbidden under the pain 
of tinſel of life and goods. (Where Sein expounds 
goods to be goods moveable, in his Tractate of 
Crimes, tit. 2, cap. 6. Parl. 4.) And ſo it is clear 
in the other Acts of Parliament, that their whole 
pains are diſtinct, viz. tinſel of life and goods a- 
like, is only extended to moveables; and tinſel of 
life, lands and goods, which latter pain in the ſtile 
of our Acts of Parliament is commonly thus expre= 
ſed ; That he who incurs it, ſhall die, and forfeit 
life, lands and goods, as the 31ſt Act of the -th 
Parliament of King James II & paſſim alibi fortei- 
ture properly relating to lands; and in the com- 
mon ſtgnificatioa of our ſaid goods, to be under- 
ſtood of goods moveable. 

More eſpecially it may appear, that the 
pain of the ſaid 43d Act of the 2d Parliament 
of King James I. given to the ſaid 134th Act 
of the 8th Parliament of King James VI. is only 
the pain of eſcheat of moveables, becaufe the 
pain of forfeiting of life, lands and goods, is the 
proper pain of the crimes that by our Laws are de- 
clared Treaſon. And therefore Skein, both in his 
Index of the Acts of Parliament on the word Trea- 
ſon, refers the crimes that are ſo puniſhable to the 
head of Jreaſon, as alfo in his tract upon crimes inthe 
end of Reg. Maj. but doth not at all mention therein 
the crime of the ſaid 43d Act of the 2d Parliament 
of King James I. nor of the 134th Act of. the $th 
Parliament of King Fames VI. nor of the other 
Acts whereupon this part of the. propoſition is 
founded. But in his Index has the crime of La- 
ſing- making between the King and his People under 
a. head by itſelf, and therein exprefly mentions both 
the ſaid 43d Act of King James I. and 134th Act 
of King James VI. like as in the ſaid tract of crimes 
after the chapters of Treaſon and points thereot, 
cap. 1. and pain of the ſame, which cap. 2. he ex- 
preſly ſays, is the tin{c] of life, lands and goods; 
and declares, that he underſtands by goods, move- 
able goods. And anent the Proceſs and Judge of the 
crime of Treaſon, cap. 3. when he comes to other 
crimes capital, of all which the pains are either the 
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tinſel of life and moveable goods, or life only, or 
of ſome leſs pain in body or goods, but never of 
life, land and goods, as 1s clear through the whole 
tract chat follows. And in his 12 cap. ancnt the 
crime of falſity, he has the crime of Leaſing-mak- 
ing between the King and his people, And the ſame 
Acts of Parliament, viz. Act 43d, of the 2d Par- 


| liament of King James I. and the 205th Act of the 


14th of King James VI. and in his 25th cap. has 
the crime of infamous and ſeditious libels; and 
the ſaid 10th Act of the 10th Parliament of King 
James VI. cited therefore, | | 
tem, In the laſt two Acts of Parliament where- 
upon the propoſition of rhe dittay is founded, viz. 
the 37th Act of the 2d Parliament of King James I. 
and 144th Act of the 12th Parliament of King 
James VI. it is libelled, That all recepters, ſup- 
plyers, or intercommoners, with any T raitors, are 
puniſhable by forfeiture, as the Traitors themſelves; 
which is not as the Act bears, for both the crime 
and pain libelled out of the ſaid 144th Act of the 
12th Parliament of King James VI. the Act is not 
ſimply againſt choſe who intercommon with Trai- 


tors and Rebels, but with ſuch as are declared Re- 


bels and Traicors. From all which it follows, that 
the propoſition of the libel founded upon the Acts as 
they are libelled, is not relevant, And therefore 
the Defender ought to be aſſoilzed i» Hoc libello. 


Tertio, As to the laſt part of the propoſition of 


the dittay, the Defender abhors ſo much the crime 


therein mentioned, that he thinks any perſon who 
will conceal any malicious purpoſe, wronging in 
the leaſt, far more in putting violent hands on the 
inviolable ſacred perſon of his Sovereign Lord, 
were unworthy to breathe in common air, let alone 


to be defended ; and is fo conſcious to himſelf of 


his own innocency in any ſuch things, that he needs 


no other defence, but the confident denial of any 


guiltineſs therein, either leſs or more. But before a 
practice paſs in this honourable Court of Parliament 
of founding a dittay of Treaſon upon common Law 
and Practice; it is under proteſtation aforeſaid, 
and with all humility alledged againſt the relievancy 
of that part of the propoſition, as founded upon the 
ſaid Common Law and Practice, That it is not re- 
levantly founded thereon, in ſo far as by the 28th 
Act of Parliament 1640, it is expreſly found and 
declared Traitors, but after Trial by the Parliament 
or Judges ordinary ; and finding that the ſaid per- 
ſons have contravened a Law and Act of Parliament, 


made under the pain of Treaſon : and therefore a 


perſon cannot be declared guilty of Treaſon on a 
Dittay founded on Common Law and Practice. 
2. Pena being legis ſandtio; and the Common 
Law is known with us, to have only vim 
rationis, non legis; and therefore no pain, but eſpe- 


cially the higheſt of pains can be founded there- 


upon. And g. ſpecially as the practice beſide the 
reaſon aforeſaid; becauſe L. /. 4. fad. ſenat. Con- 
ſult. Turpilianum, facti quidem queſtio in arbitrio eſt 
judicantis, pane vero perſecutio non ejus voluntati 
mandatur, ſed legis authoritati aſſervatur. Whence 
Menochius lib. 5. Preſumpt. cap. 29. in principio 
ſaith expreſly, pena indici non poteſt niſi expreſſo jure 
fit cautum per l. at ſi quis divus fad. reli. & ſumpii- 
bus 8 And it is the common opinion of the 
Doctors, That ever when puniſhment is not expreſly 
defin'd in the Law, but is permitted arbitrio judicis, 
it cannot be extended to death, far leſs to the pain 
of Treaſon. And the foreſaid Act of Parliament, 


* 
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28th Act anno 1040, takes away the relevancy ef 
founding Treaſon upon Common Law and Fra, - 
tice, as ſaid is. 

If a Dittay to infer the crime of Ireaſon might 
be founded on practice, either of the Juſtice Court, 
or Parliament, which are two Courts, before which 
crimes of Treaſon are judged ; yet our practice 
is conſuetudo rerum ita judicatarum, as Craig defines 
it, lib. 1. de feudis dig. 8. And therefore to it, as to 
the introducing of all other conſuetudes, there muſt 
be adtuum frequentia, reiterated acts and practices, 
per l. de quibus ff. de legibus & Cart. Jaſon, and 
other Doctors, on that Law ; & per l. Cod. gue ſit 
longa conſuetudo, & L. & in totum 3. c. de creſ. dif. 
privat. 2. illud explorandum, an contradifto aliquo 
judicio fit firmata; that is, it would be tried if de- 
crees in foro contradictorio have been given there- 
upon. As alſo ſaith Craig difta diſg. 8. in fine ; 
and if in any caſe, that ought to be far more in 
crimes ; and if in crimes, yet more in the higheſt 
of crimes 3 and in all concern ments of one of the 
moſt eminent Peers of the land, which is clear. For 
in matters civil (how ſmall ſoever) before the ſeſ- 
ſion, a practice will never be founded on ſome de- 
crees given either for not-compearance, or on com- 
pan where there is little or no diſpute, or it may 

great inequality in Advocates of the two parties. 
And if in civils where the intereſt is only pecuniary, 
this ought to be much more in libels of Treaſon, as 
hath been ſaid; but fo it is, neither in Juſtice- 
Court, nor Parliament will be found, that it hath 
been frequently judged, nor in foro contradidtorio, 
on a diſpute where this defence hath been pro- 
pounded, Yea, it may be well alledged, that 
there can he no practice ſhewed of either of theſe 
Courts, that any hath been found guilty of Treaſon 
but on ſome Act of Parliament under the pain of 
Treaſon, as is ſaid ; but however the ſaid 28th Act 
of Parliament 1640, is moſt clear, which is moſt 
agreeable to reaſon, and the Law of England very 
laudable in that point; as Coke has it in his chapter 
of Treaſon, and therefore the libel as founded on 


practice is no ways relevant, and the defender ought 


to be aſſoilzed therefrom. 


Quarlo, Every libel both of civif Law and our 
Law, ought to be clear, diſtinct and ſpecial ; but e- 
ſpecially criminal libels, becauſe of the great im- 
portance of them, ought to be mot clear, diſtinct 
and ſpecial, jure libellus in criminalibus debet eſſe cla- 
riſſimus, ſaith, Dambaud prax. crim. 3. num. 3. 
And therefore, Libellus Criminalis obſcurus parte 
etiam non excipiente extenditur favore rei, Baldus ii! 
lege addita, num. 10. c. de edendo, Alex. Conſil. 72. 
col. verſit. & licet volum. 1. hip. Conſil. 49. & Bat- 
tander prax. Cran. Reg. 6. ſ. 3. & 4. nec enim de- 
bet accuſator cum exiſtimationis alienæ jafura, & di/- 
crimine vagari licet. L. ſi in rem. F. de rei unum. 
So that any obſcure criminal libel is inept, and the 
defender ought to be aſſoilzed therefrom, though 
he did not oppone his defence for that effect. But 
ſo it is, this Dittay is moſt unclear and undiſtinct, 
in ſo far as in the propoſition of the Dittay, there 
are many Acts of Parliament libelled on, being 
Statutes anent diverſe crimes of very different na- 
tures, and inferring different puniſhments, accord- 
ing to the article of the crimes, and in the ſubſump- 
tion, the Pannel is indicted for ſeveral crimes 
alledged committed by him, contrary to the ſaid 
Laws and Acts of Parliament in general, without 
condeſcending on the particular Acts of — > 
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chat che Pannel has contravened by committing the 
articular deeds libelled, and fo leaving him to 
oreat Uncertainty, Whereas in all Law, Reaſon, 
nd Form of proceſs, the Defender ought to be cer- 
tified what Acts and Laws he has contravened, by 
commicting ſuch deeds that are in a multiplicity of 
crimes. Alter propoling all the Statutes relating to 
the ſame crimes, all the deeds immediately ought to 
be ſubſumed, falling under the compaſs of ſuch Sta- 


| rates, and thereafter the Acts relating to another in- 


different crime ought to be propoſed, and the deeds 
falling under the compaſs of theſe Acts immediately 
ſubſumed, and throughout the libel, which is no 
way done here 3 but firſt by many different acts ac. 
cumulated together in the propoſition, and then 
the moſt different facts accumulated together in- 
diſtinctly in the ſubſumption, not condeſcending 
on the acts by them contravened: and therefore the 
l;bel is inept, and the defender ought to be aſſoilzed 
therefrom. : 

This defence is further confirmed in law ; 2, Be- 
cauſe a libe! being /illogi/mus  quidem pratticus, 
Jaſon and the Doc. injtit. de act, in criminal dittays 
the propoſition conſiſts in jure conſtitutionis, in the 
laws whereupon the libel is founded: The manner 
is in the ſubſumption of the facts or crimes under 
theſe laws, and the concluſion inferring the pain : 
Becauſe of ſuch a crime, as falling under the law li- 
belled, on a very eſſential part of every libel, is 
quo jure pelatur; and a libel being uncertain in this, 
is unclzar and uncertain in a very eſſential point, 
and inept. 3. In law, a libel ought ſo to be con- 
ceived as the defender may know a#ionis ſpeciem, 
otherwiſe it is inept. |. f. de edendo 1. 3. c. eodem. 
and may alſo know a#ionis jus, and that he may 
deliberate how to defend ; but in our caſe, that a- 
riſes from the diſtinct application of the laws to the 
facts, ex quibus jus oritur. 4. If ſuch uncertain libel 
were admitted, the defender, becauſe of the obſcu- 
rity and uncertainty of the libel, ſhould be pre- 
judged of a certain defence he could make againſt 
the relevancy of the ſame, becauſe the relevancy of 
it conſiſts in the ſubſumption of the facts and crimes 
libelled under fome certain law : which being con- 
deſcended on by a diſtinct ſubſumption, under 
each law, of the crimes that were libelled properly 
to fall under the ſame ; the defender would al- 
ledge why ſuch crimes cannot be ſubſumed revelant- 
ly under ſuch laws and acts, which he otherwiſe can- 
not do in ſuch multiplicity both of different acts 
and crimes as are libelled in this dittay : there be- 
ing not only in divers articles, but even in every ar- 
ticle, a great diverſity of the crimes therein libelled, 
and yet the defender left in uncertainty under which 
of all the acts libelled on, the perſuer intends the 
ſubſumption thereof; and fo in uncertainty alto- 
gether how to conceive his defence. And if this be 
not maxime vagari, cum maximo aliene vilæ et fortu- 
narum periculo; it is hoped, as it will be found very 
evident, fo it was never the practice heretofore uſed 
in criminal libels ; and which, that it ſhould not 
be now ſuſtained, is of univerſal concernment: and 
if ſuſtain'd, might prove of very dangerous conſe- 
quence. And the libel, as it is now conceived, is in- 
ept, and the defender ought to be aſſoilzed there- 


from. : 

Ri: the defender come to his particular an- 
1 \wer to the ſeveral articles of the dittay, to the 
eftc& the defender's caſe, in his acceſſion to the 
publick actings of this kingdom, during the unhap- 


High-Treaſon. 397 
Py troubles till the treaty at Breda, and his Maje- 
ſty's home-coming, may be truly ſtated ; it is 
humbly craved that the Commiſſioner's Grace and 
honourable Eſtates of Parliament may be pleaſed to 
remember, that the Kirk and whole body of this 
Kingdom entred at firſt into the national covenant, 
for defence of religion and his Majeſty's perſon 
andauthority, and mutual defence one of another in 
maintaining the ſame ; wherein, and in what follow- 
ed in profecution thereof till the treaty with his late 
Majeſty, and act of oblivion, ſet down at length 
and ratified in the 6th act of the 2d Parliament, 
anno 1641; his late Majeſty did fo far acknow- 
ledge and approve their loyalty, that in the ſe- 
venth article of the faid large treaty his Majeſty 
was pleaſed to appoint, that at the cloſe of that 
treaty, their ſaid loyalty ſhould be made known 
at the time of publick thankſgiving in all places, 
particularly in the pariſh-churches of his Majeſty's 
dominions. And in the ſaid act of pacification and 
oblivion, 1s pleaſed to declare, that their conſtant 
loyalty in their intentions and proceedings, ſhould 
not be hereafter called in queſtion ; and that what- 
ſoever fell forth in thoſe tumultuous times, whether 
prejudicial to his Majeſty's honour and authority, 
to the laws and liberty of the church, or the par- 
ticular intereſt of the ſubject, might be buried in 
perpetual oblivion 3 and whatever had enſued 
thereon, no mention ſhould be made thereof in 


Judgment or without : like as his Majeſty for him- 


ſelf and his ſucceſſors promiſes in verbo principis, 
never to come 1n contrary to the ſaid ſtatute, nor 
any thing therein contained; but to hold the ſame 
firm and ſtable, and to cauſe it to be truly obſery- 
ed, and theſe preſents to have the full force and 
ſtrength of a perfect and true ſecurity. Like as 
thereafter in anno 1643, the league and covenant 
was entred in, with the two houſes of Parliament, 
upon the ground of the large treaty, by the church 
and whole body of this Kingdom, purporting the 
ſame ends of the covenant, for maintenance of Re- 
ligion, King and Kingdom; which was thereafter 
approved by the Parliament, 1644, and fifth act 
thereof, and proſecuted by wars both within and 
without the Kingdom, by the authority of divers 
ſucceeding Parliaments z church and ſtate going 
unanimouſly along together, without any apparent 
publick difference till the year 1648. And even 
then that Parliament, 1648, ſo highly homologate 
the ſaid league and covenant, that they declare the 
breaches thereof to be the grounds of their reſolu- 
tions of that war, act 4, 7 and 8; and their de- 
fires for preventing thereof to be the fulfilling of 
the ſame ; 1bidem, The neceſſary qualification re- 
quired in all with whom they would join either in 
their armies or committees, is, that they be ſuch 
who were of known faithfulneſs to the cauſe and co- 
venant in the ſaid act 7. and that they would op- 
poſe, and endeavour to ſuppreſs the enemies to the 
cauſe and covenant on all hands, Did. Witneſſing 
to the world, that they ſwerved not from the prin- 
ciples contained in the national covenant, and 
league and covenant ; and that they reſolved cloſe- 
ly and conſtantly to adhere thereunto, and to all 
the ends thereof. So that at that time tuere was 
ftill no difference as to the cauſe and covenant, 
any difference being only in the manner, and not 
in the matter of that engagement, | 
Thereafter what ſtraits this poor Kingdom was 
reduced to, by the defeat of that engagement, and 
how unable it was to make reſiſtance to that Eng- 
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liſh army, who, in proſecution of their victory, 
came to the borders and entred the ſame, 1s noto- 
rious to all; whercwich the whole Kingdom being 
ſurprized with amazement, and in evident hazard, 


it was hard in that juncture of affairs to reſolve up- 


on any courſe for preventing the fame, or rather 
incumbent hazard of the Kingdom. Whereupon 
a Quorum of the committee of eſtates appointed by 
the 1aid Parliament, 1648, were neceſſitated to take 
upon them the managing of affairs, and to ſue for 
conditions of peace, not being able to reſiſt by force 
(the flower and ſtrength of the Nation being broke 
by the ſaid defeat) and to accept the ſame upon the 
_ eaſieſt terms that could be had for the time; which 
as it was endeavoured upon no other intention, or for 
any other end but that which they were conſtrained 
to by inevitable neceſſity; ſo at that time it was 
generally looked upon as good ſervice, and which 
at that time was molt neceſſary to evite very great, 
and otherwiſe inevitable evils, being either neceſſi- 
tate to condeſcend to their demands at that time, or 
otherwiſe to have delivered the perſons of all that 
did proſecute the ſaid engag<ments, according to 
the obleaſment of the large treaty, together with 
the forts and ſtrength of the Kingdom. The ſuc- 
ceeding Parliament for the time, in the year 1649, 
after proclamation of his prefent Majeſty, did fend 
commiſſioners to Ilollund, and afterwards, accord- 
ing to his Majeſty's defire, to Breda, where there 
was a treaty concluded by his ſacred Majeſty ; 
wherein he was graciouſly pleaſed to approve of the 
ſaid Parliament, in au 1644, and remanent Par- 
liaments, and their proceedings from the year 1041, 
preceding the ſaid treaty, which was thereafter ra- 
tified by his ſacred Majeſty and his Parliament at 
Perth and Sterling; and, after the royal example of 
his ever-glorious father, an act of oblivion was in- 
dulged, whereby all that might be ground of queſ- 
tion was buried in oblivion, and pardoned by a ge- 
neral act of oblivion in a moit full and ample form. 
This being the ſtate of publick affairs during the 
time aforeſaid, albcit by the firſt ten articles of the 
dittay, the defender is charged with deeds and pub- 
lick actings, coming within the compals of the ſaid 
approbation and oblivion aforeſaid; yet ſuch firm 
reljance hath he of his Majeſty's perſiſting in his 
gracious clemency, which does in his royal heart 
ſo much abound, that albeit his Majeſty by his pro- 
clamation, dated the 12th of October, 1660, is 


pleaſed graciouſly to declare, that he has remitted - 


to his Parliament, the trial of the carriage of his 
ſubj: &s in Sco/ land during the late troubles : That 
the late troubles have only reſpect to thet ime during 
the uſurper's poſſeſſion, and that trial ſhould be 
taken during that time of the ſubject's carriage: 
The defender in all humility conceiving, that it is 
no ways to be ſuppoſed, that his gracious Majeſ- 
ty did chereby intend to rip up or revive, or to in- 
ſtitute any new trial of old offences, forgotten and 
forgiven, as is ſaid; eſpecially ſeeing it is not to be 
ſuppoſed that the bowels of his mercies ſhould be 
ſo ſtraitned to this his ancient Kingdom, to which 
he has upon all occaſions given fo many ſignal and 
recent teſtimonies of his ſuperabundant favour, than 
they are, and have been to his ſubjects of his other 
dominions ; to whom, according to his Majeſty's 
declarations, he hath granted a fff and free par- 
don, from which few, and theſe only the unpardon- 
able murderers of his royal father, are excluded ; for 
whom, or any guilty thereof, no puniſhment can 
be ſufficient. And therefore the defender in all hu- 


mility conceives the ſaid articles, though libelled, 
are not to be inſiſted on. 

The ſolemnity of the oaths, both of covenant 
and league, will be, as the defender hopes, preg- 
nant preſumptions to put an end to all controverſy, 
anent the ſincerity of his (as of the Church and 
Kingdom) their loyal intentions for the mainte- 


' nance of the perſon and authority of our dread So- 


vereign, whereunto they were thereby ſo religiouſ- 
ly engaged; and the conſtant tenour of his acting 
{till by virtue of publick orders and warrants of 
Parliament, and their committees, wherein his 
faithfulneſs. in the execution was alſo in the like 
manner approved, will witneſs, that what he did 
was not for any private intereſt, but for the pub- 
lick ends; whereunto he conceived himſelf enga- 
ged in manner aforeſaid, Nor was the defender tor 
continuing of theſe unnatural civil diſcords, as he 
did witneſs by his inclination to an accommodation 
with Montro/s, in the year 1645, mentioned after 
in anſwer to the tenth article; which albeit fully a- 
greed to betwixt him and the defender, yet he could 
not obtain the committec's approbation thereof: 
which is an evidence, that the defender had not the 
chief ſway of affairs, and was always inclinable to 
peace, religion being ſecured; like as the carrying 
on the engagement in the year 1648, though the 
defender qiffered in his judgment as to the way and 
manner, upon the grounds and reaſons thereaſter 
exprels'd in anſwer to the ninth article, does clear- 
ly evince, that he had not the chief ſway in publick 
actings. And what power and intereſt he had in the 
year 1649, he did faithfully, according to his bond 
duty, improve the ſame for removing theſe diffe- 
rences betwixt his Majeſty and his ſubjects, wherein 
he was paſſionately earneſt, as ſhall be made appear 
in anſwer to the ſaid tenth article. And after his 
Majeſty's home-coming, and during his being in this 
Kingdom; and thereatter, till the enemy had fully 
prevailed, and that by his articles of agreement he 
was there priſoner, he faithfully ſerved his Majeſty, 
and even during his Majeſty's abſence, did always, 
and {ti]] ſhall, return loyal duty and good affec- 
tion to his perſon, government, and poſterity. 
And whatever theſe who are grown up may 
judge, who only ſee the unhappy and accidental e- 
vents that are the effects of the corruption of men, 
but have not known the counſels and cauſes which 
are the two parts of theſe things neceſſary to be 
known to all who would judge of human actions 
aright; cvents being for the moſt part uncertain, 
and the worſt of events of times, through the cor- 
ruption of agents, or other extrinſecal circumſtances 
following upon the beſt of actions, yet had they been 
intimately acquainted with the grounds, cauſes, and 
nature of the actings while a doing, the defender is 
confident that they would have concurred and been 
of the ſame judgment, as being clear, that theſe 
proceedings had no native connexion with the ſad 
and unexpected conſequences that have enſued. 
And now to come to the particular defences to 
the ſeveral points of the ſubſumption of the dittay 
And firſt as to the article of the ſubſumption, anent 
the words alledged, ſpoken at the Ford of Lions, 
which are Jibelled to have been, That it was the 
opinion and judgment of many lawyers and divines, 
that a King might be depoſed for deſertion, ven- 
dition, or invaſion ; and which is alledged to have 
been meaned by the pannel of the then King's Ma- 
jelty ; and the preſumptions adduced for inforcing 
that to have been the defender's meaning, are ſome 
„ words 
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words alledged ſubjoin'd, to wit, Mr. John you un- 
derſiand Latin. It is alledged for the defender, no 
ways acknowledging to the beſt of his memory, 
that he uttered any ſuch words; 1. All criminal 
Girrays ould contain in them at leaſt, year, month 
and place, otherwile they are inept 3 Bariol. & D. D. 
424 L. I. bellorum ff. de accuſatione, becauſe amongſt 
other reaſons, diverſilas leci varia argueret facinora, 
* 42ith Battend. Reg. 6. prax. cum poſiangel. &c, But 


Jo it is, there is no month condeſcended on, when 


the defender ſhould have ſpoken thefe words, and 
therefore the dittay in this article Is inept. 2. There 
is no particular act of Parliament in the act libelled 
upon in the propoſition condeſcended on, which is 
contravened by the words libelled; therefore the 
libel in this article of the ſubſumption is general 

and obſcure, and till the particular law contrave- 
ned be condeſcended, one can receive no anſwer. 
3. The ſpeeches as they are libelled, fall not under 
the compaſs of the acts libelled on in the propoſition 
of the Libel, to infer any of the pains therein con- 
tained; becauſe they are but libelled as the narra- 
tion of the opinion of others, which is not relevant 
to infer ſo much, that the narrator is of the ſame o- 
pinion, except it were alſo libelled, that he did de- 
clare his homologation, and that he was of the ſame 
judgment, which neither is, nor can be libelled; far 
leſs then is it relevant to infer a crime, and ſo high 
a crime as treaſon, For ſuppone the defender had 
ſaid, that they are very learned both divines and 
lawyers, whole opinion it is, that the Pope is the 
head of the church, and that he has power to diſ- 
penſe with the article of faith, ro depoſe Kings, a 
horrid opinion, &c. and that it is their opinion 
alſo we may merit heaven by good works, and that 
all Hugonots or Proteſtants are damnable hereticks, 
and that he had related their words in Latin, as the 
Latin of that verſe of the gloſs of the common law, 
cap. ſicut de excels. prælat. 


Reſtituit para ſalus deponit, &c. 
arliculus ſolvit. 


And had faid to Mr. Jobn Stewart thereupon, 
Mr 7ohn you underſtand Latin; albeit theſe opi- 
nions of theſe divines and lawyers be execrably he- 
retical, yet no body will ſay, that the defender's 
relation of him would have inferred him to have 
been guilty of the ſame; no more in our caſe can 
the relation libelled infer him to have been of that 
opinion with theſe divines and lawyers, or in any 
way thereby to have contravened any act of Parlia- 


ment libelled, 2. The aforeſaid opinion is libelled 


only to have been related in abſtracto, (nothing of 
our King's Majeſty who then was.) And whereas 
It is libelled, that it appears the ſenſe and meaning 
thereof appeared to have been of the then King's 
Majeſty, in fo far as the defender ſubjoined to Mr. 
Jobn Stewart, the words aforeſaid, that he under- 
"ſtood Latin: 1. The libel in this part is ambiguous ; 
for this may be interpreted, either that it was the 
meaning of the opinion of theſe divines which he 
related, (this ſeems to be moſt conſonant to the 
words) or elſe that his own meaning was, That it 
was the judgment that the then King's Majeſty our 
Sovereign might be ſo dealt with, as is libelſed in 
the latter part of this article, and ſo the article in 
this part thereof is ambiguous and inept, and there 
ought to be no proceſs thereupon, Nam libellus 
(in criminalibus præſertim) uibil ambiguitatis vel ob- 
ſcuritalis continere debet, per cap. Conſtitut. 6. extr, 


\ 


\ 


\ 
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derig. don. Bet. 3. If it be underſtood in the for- 
mer ſenſe, it is but ſtil] relative of the opinion o 
others; and if in this latter ſenſe, to wit, that it was 
his own judgment, the preſumption libelled of what 
he ſpake to Mr. 7obn Stewart, is no way relevant 
to infer it. 1, Becauſe they held a more obvious 
meaning, viz, That it might have been, the opt- 
nion of theſe divines and lawyers z was related 
in L1tin, and indeed Grotius and Barclains, who 
writ of that ſubject, are both in Latin, and that he 
had ſubjoined to Mr. John Stewart, Mr. John, you 
underſtand Latin. 2. That ſuch opinions being ra- 
ther the fancy of notional ſchoolmen, (other wiſe 
not unlearned in their own art) or of ſuch as are 
Doctors notional in the law, if there be any of ſuch 
opinions, rather than of ſolid juriſconſult, who ſor 


moſt part do not ſo much as move theſe queſtions, not 


to be moved. 3. If any ſuch words had been ſpoken 

to Mr, Jobn Stewart, they might have had this 

more proverbial ſenſe : Some lawyers and divines 

are of that opinion, but the ſubtilty of theſe queſ- 

tions or opinions is Latin to me, that is, I under- 

ſtand it not; as we ſay commonly of things we 

underſtand not, I is Latin to ne. But Mr, Jahn, 

you are a Scholar, and you underſtand it. Now 
it is a Rule in law, that where the meaning is 

doubtful or obſcure, that which is the moſt favou- 

rable ſenſe ſhould be followed. L. 9. F. de reg. juris 
and Matheus de aſlictis, deciſione 2065. u. 68, 69. & 

deciſ. 307. u. 15. And when theſe words are ambi- 

guous, the declaration of him who uttered them 

ſhould be acquieſced unto, Menochius, conſilio 197. 

And the defender 1s ready to declare, that if ever 
he had ſpoken ſuch words, he was very far from 

any ſuch meaning as is libelled againſt him. Nor, 

4. is it any way preſumable, that any rational 

man, who had the honour to know his late Maje- 
ſty, could have made application of any of theſe 
three cauſes to ſo worthy and illuſtrious à Prince, 
ſeeing the ſaid Grotius, Barclay, and others that 
write upon that ſubject, acknowledge, yea, it is ob- 
vious to common ſenſe, that hardly can they fall 
out in the worſt of Princes, if he be but compes 
mentis. And as to the prefumption that follows, 

that the defender meaned by the late King's Ma- 
jeſty, becauſe of the condition wherein the King- 
dom was for the time; 1. It is far more preſuma- 
ble that the Kingdom was in ſuch a condition of 
affection to his Majeſty's ſacred perſon and aut hori- 
ty, at that time none durſt have uttered what might 
refle& thereupon, ſeeing it is libelled to have been 
ſhortly after the ſubſcribing of the covenant, where- 
in they had ſolemnly bound themſelves by rhe oath 
of God to maintain his Majzfty*s perſon and autho- 
rity. 2. His Majeſty by his royal judgment in the 
act of oblivion, 1641, has preſumed the loyalty of 
his ſubjects, both in their intentions and proceedings 
in theſe times, which is pre/umptio juris, & de pre. 
As for the defender*s proſecuting of Mr. John Stew- 
art, 1. It was a judicial proceſs and legal act, and 
ſo can be no imputation to him wherein the proceſs 
was laid in fo fair a courſe of law, that he was con- 
demned not only upon clear probation, but his qwn 
confeſſion: and yet the words whereupon he was 
indicted and convicted, were far different from theſe 
words, as they are here libelled, otherwiſe the de- 
fender would never have purſued it. 

Ultimo, Adhering always to the alledgance above 
propounded, humbly proteſting, that they may be 
firſt diſcuſs'd ; and whereupon it is craved, he may be 
aſſoilzed in boc libello, becauſe by act of Parlia- 


ment, 
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ment in anno 1641, amongſt the imprinted acts 
anno 70. the ſame ſervice is approved, and he exo- 
nered. It is alledged, that the Defender ought to be 
a ſſoilzed from the whole crimes in the firſt article, 
becauſe after the time libelled of, the alledged com- 
mitting of the ſame, his late Majeſty of glorious 
memory granted that never to he forgotten Act of 
Indempnity and Oblivion in anno 1641, Which 


did proceed upon the preceding Treaty with his 


Majeſty, and which is ſolemnly confirmed by his 
Majeſty himſelf in Perſon, and his three Eſtates in 
his Parliament 1641, oth Act thereof ; wherein his 
Majeſty, for himſelf and his ſucceflors, does promiſe 
in derbo principis, never to come in the contrary of that 
Statute and ſanction, or any thing therein contain- 
ed ; but to hold the ſame in all points firm and ſta- 
ble, yea, and to cauſe it to be truly obſerved by all 
his Majeſty's lieges for ever. Hereupon the Defen- 
der doth confidently rely, for all that is libelled as 
committed by him in this article, or any other pre- 
ceding that time, as being confident it is the grea- 
teſt imaginable ſecurity, that he and the reſt of the 
lieges of the land can have. 

As to the ſecond article, and whole head thereof, 
1, Neither day, month, nor year of God are conde- 
ſcended on; and therefore ſo general, that it is inept. 


Nam generalitas parit obſcuritatem, Marent. part. 6. 


ſpec. & de libel. oblat. quomodo Concip. & per texlus 
ibi cilatoß. 2. It is not condeſcended which of the 
Acts of Parliament libelled, this article and the ſe- 
veral heads thereof contravenes, which is a general 
ineptitude and nullity in this libel. 3. As to the 
firſt point; if that article anent the intak ing of the 
houſe of Airly, cutting and deſtroying the planting, 


and demoliſhing the houſes; 1. It is not relevantly 


libelled, in ſo far as it was libelled that the houſe 
was kept for his Majeſty's ſervice, but doth not con- 
deſcend that ſervice now. 2. Is it libelled that there 


was any in it had a commiſſion from his Majeſty, 


without which it has not any colour of relevance ? 
4. The Defender never had any private quarrel, 
nor perſonal prejudice againſt the noble Lord James 
Earl of Airly. But if his marching to that houſe 
be meaned of that which was in anno 1640, it was 


by virtue of, and in obedience to a commiſſion put 


upon him by the Committee of Eſtates for the time: 


nor was the ſaid houſe, at his arrival thereat, kept 


tor his Majeſty's ſervice, as is (though wrongfully) 
libelled. But before that time was ſurrendred to the 
Earl of Montroſs, who had put Colonel Sibbald to keep 
the ſame for the King and Country's uſe; and which 
Colonel Sibbald, upon ſight of the Defender's com- 
miſſion, did abandon the ſaid houſe. And if there 


was any planting cut, it was allanerly ſome few 


ſhrubs and buſhes, which the Defender could not 
hinder, for hutting to the ſoldiery ; and though the 


Defender's commiſſion bare power and warrant to 


demoliſh the houſe, he was ſo far from ſtretching, 
or fully executing the ſame, that he did not only 
flight the houſe, and delayed a long time to do the 
ſame, in expeCtation that the Lord Ogilvy ſhould 
have procured a countermand from the Committee, 
and did flight it till he was paſt all hope of obtain- 
ing the ſame z and this, as is hoped, will be acknow- 
ledged by the ſaid noble Earl; neither did, ſo far 
as the Deſender knew or could hinder, the Earl, his 
friends and followers ſuſtain any other prejudice 


than what was uſual, and what all places are ordi- 


narily obnoxious to, where armies or parties of ſol- 


diers come: but however it is not relevant, as 


ſaid is. 
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Tertic, That part of the ſaid article, though it 
were true (as it is not) is no ways relevant to infer 
the concluſion of the Dittay, there being no Law 
nor Statute libelled on; that for cutting of timber 
or demoliſhing the houſes of private perſons (though 
done upon private quarrels, as this was nct) infers 
the pain of Treaſon. 

As to that part of the article, anent the burning 
of the houſe of Fortber, beſide the exceptions hy 
gainſt both the points thereof, alledged before in 
the beginning, it is not relevant to ſay, that the 
Defender ſeized thereupon to infer any crime, ex- 
cept it were Jibelled he ſeized by force, for he might 
have entered in vacuum poſſeſſionem. 2. Non relevat 
to libel, that thoſe under him did ſeize thereupon 
or raiſe fire therein, except it were libelled that the 
Defender had given expreſs order or warrant to raiſe 
that wilful fire : who, as he gave not order therefore, 
ſo he was not preſent nor near the place, nor knew 
any thing thereof, till after the houſe was burnt, and 
noxid. cat ul ſequitur, 3. In the Acts of Parliament, 


libelled on, anent burning and wilful fire-raiſing, the 


lame can only be underſtood of burning and raiſing 
of fire on private feuds, and for particular revenge 
in time of peace, and is not to be extended to ſuch 
deeds done in the heat and fury of wars, ſeeing. 
inter arma ſilent leges. 

And as to the aggravation of the Defender's ha- 
tred againſt the Earl, meerly for his loyalty to his 
Majeſty, it is gratis dium, and againſt that pre- 
ſumption qua unuſqui/q; prejſumitur bonus, and a- 
gainſt that loyalty to his Majeſty, that is hoped 
{hall more and more appear in the Defender. 

Laſtly, The Defender ought to be aſſoilzed from 
the ſaid article, and all deeds therein mentioned. Be- 
cauſe the ſame preceded the Act of oblivion in anno 
1641, whereby all things that did fall forth in theſe 
tumultuous times, whether prejudicial to his Ma- 
jeſty's honour and ſafety or to the Laws, and Prac- 
tices of the Church and Kingdom, or to the parti- 
cular intereſts of the ſubject, are buried in perpetual 
oblivion, as more fully 1s*contained in the ſaid Act. 


3. As to the third article, anent the beſieging of 
Dumbarton Caſtle, and tranſporting Cannon and 
Ammunition out thereof: 

It is alledged for the Defender, that the aſ- 
ſaulting of the ſaid Caſtle, is not relevant to infer 
the concluſion of the Dittay, becauſe, as is before 
alledged, none can be declared Traitors, but thoſe 
who have contravened a ſpecial Act made under the 
pain of Treaſon. But ſo it is, that none of the par- 
ticular Acts of Parliament, whereupon the propo- 
ſition is founded, mentions any thing againſt thoſe 
who aſſault the King's Caſtle, nor does any of them 
infer the pain of Treaſon therefore. But only the 
25th Act of Parliament, 6 Fac. VI. intitled ſundry 
points of Treaſon, by the which Acts they only 
are to be puniſhed as Traitors, who aſſault the 
Caſtle or Places where the King's perſon is, and 
that without warrant of Eſtates ; but it is neither li- 


| belled, nor was the King's perſon in the ſaid Caſtle 


at the time of the alledged aſſaults thereof; nor 
did the Defender aſſault and lay fiege to the ſame 
without warrant from the Eſtates, but by their ex- 
reſs order and commiſſion. And the truth is, the 
fender himſelf did not appear before the ſaid houſe, 
till the ſaid Sir John Henderſon being ſtraitned with 
the ſiege, ſent for the Defender, and offered to ſur- 
render the houſe upon honourable conditions, which 
the Defender ſuffered him to make himſelf, mT 
whic 
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which were accordingly kept, not without ſome dif- 
ficulty, the inhabitants ot the town, by reaſon of 
rejudice done to them, being highly incenſed againſt 
the ſaid Colonel, | 

As to that part of the ſaid article, anent the tranſ- 
porting of the King's Canon and Ammunition, none 
relevant to inſer the concluſion, none of the Acts 
libelled on, conciuding againſt any ſuch fact, the 
ſaid crime of Treaſon ; aud the truth is, the De- 
fender did never tranſport any Cannon or Ammu- 
nition out of the ſaid Caſtle, but two Cannons, 
which the Duke of Richmond, heritable keeper 
thercof, gifted to the Defender, and which he 
would never have gifted, if they had not been his 
own, and not the King's. 2. The Defender ought 
to be aſſoilzed from the ſaid article, and all deeds 
therein contained, the ſame having allo preceded 
the ſaid Act of oblivion, in aun 1641, 


4. And as to the fourth article of the Dittay, a- 
nent the D<tender's calling, or cauſing to be called 
4 convention of Eſtates in anne 1043, entring in 
league with his Majeſty's enemies, impoſing exciſe 
and ſubſidies on the Kingdom, raiſing an army, en- 
tring Eugland therewith, fighting for and with the 
Rebels chere; it is anſwered, that the whole points 
of this article of the Dittay, are charged perſonally 
on the Defender, ſo contrary to the notoriety of the 
matter of the fact known to both Kingdoms, and to 
bis Majeſty's Commiſſioner's grace, and to the whole 
Parliament; yea, to the fifth Act of Parliament 
1644, relating and approving all the Acts that are 
made points of this article; that there needs no 
more but proponed as known to all, and to repeat 
out of the ſaid publick Law and Act of Parlia- 
ment, what is therein libelled, to evince that they 
are not the Defenders perſonal deeds : but the Com- 
mittecs (commiſſioners eftabliſh*d by his Majeſty) 
convention of Eſtates, and of the whole Church and 


King om of Scetiand, and approved by Parliament 


1044, in the ſaid fifth Act thereof. Firſt then as it 
is notorious, ſo it is cl-ar by that Act, that the ſaid 


convention of, Eitates, was called not by the Defen- 


der, as is libelled, but by his Majeſty's Privy- 
Council, Commiſſioners for conſerving the articles 
of tie Treaty therein mentioned, and Commil- 
fioners of common burdens, all eſtabliſh*d by his 
Majulty's wthorrty in azo 1641, which conſerva- 
tors concerning that article in the large Treaty, 
bearing the Kingdom of Scotland their deſire for uni- 
ty in Religion, and conformity in Church-Govern- 
ment, as a ſpecial means for conſerving of peace 
betwixt the two Kingdoms; in anſwer thereto, his 
Majeſty, with advice of both houſes of Parliament 
in England, doth declare his approbation of their 
alfection in their deſire of having conformity of 
Church-Government between the Nations; and as 
the Parliament had already taken to conſideration 
the reformation of Church- Government; ſo they 


- would proceed therein in due time: and this was 


one of the main grounds whereupon both houſes en- 
tered the ſaid Lragur. (2.) That the enacting and 
entring the League and Covenant, was an Act of 
that Convention of eſtates, not the Defender's per- 
tonal act. (2.):T hat the League and Covenant was 
entered in with the two houles of the long Parlia- 
ment, and afliftance given to them in fighting with 
or tor their army, or otherwiſe, which is libelled 
bghting with Rebels. The point of fact being 
thus cleared in oppoſition to the Dittay. 2. It is 


alledged, that the firſt two members of this article, 
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are ſubſumed under none of the Acts of Parliament, 
libelled on in the propoſition; there being no Act 
of Parliament libelled againſt meetings, bands or 
leagues in general ; or in ſpecial betwixt the two 
Nations or Eſtates thereof. 3. As to the remanent 
members of the article, they can no ways be rele- 
vant (with all ſubmiſſion) except it were qualified, 
that the two houſes of the long Parliament, ta 
whom the aſſiſtance libelled was given, that they 
were Enemies and Rebels; but that the Defender is 
confident it will not be ſaid, becauſe by his Majeſty's 
Act of Oblivion, 25 April 1660. his Majeſty, af- 
ter his happy Reſtoration, declares that what was 
acted even againſt his Majeſty, and his Royal Fa- 
ther, by his Subjects in England, during theſe times, 
thereafter ſhall not be called in queſtion at all, ſo 
much as to the prejudice of their reputation, inman- 
ner at length contained in that gracious Act. And 
how loyal the long Parliament was, did appear in 
that the Ulurper durſt never attempt any thing a- 
gainſt his late Majeſty's Perſon, till they were bro- 
ken; as alſo what loyalty the ſecluded Members of 
that Parliament have (as became them) ſhewed to 
his Majeſty in his juſt and glorious Reſtoration, is 
known to all Europe, to their eternal commendation 
and renown : No doubt as from conſcience of their 
oath of duty and allegiance, ſo of the oath of God 
wh-reunto they bound themſelves to maintain his 
Majeſty's perſon, authority and greatneſs, as well 
as Religion in that Covenant. 4. All the fore- 
ſaid deeds, which are the members of this article, 
viz, The calling the foreſaid convention of eſtates, 
as being the act of the foreſaid Council and Com- 
miſſioners, the entring in the League and Cove- 
nant, Trailing of the army for aſſiſting the two 
houſes of Parliament of England, impoſing Exciſe, 
Sc. as all being acts of the ſaid convention of E- 
ſtates, together with the ſame convention of Eſtates, 
are all approved by the ſaid 5th Act of Parliament 
1644. Inreſpect whereof the Defender ought to 
be aſſoilzed from this whole article, and all the 
crimes contained therein. 5. Not only is the ſaid 
calling of the ſaid convention of Eſtates, and the 
laid convention entring in the League and Covenant, 
impoſing of Exciſe, raiſing of Forces for the Par- 
liament of England, and remanent acts of the ſaid 
convention approved by the ſaid 5th Act of Parlia- 
ment of 1644; but by his Majeſty's Treaty ac 
Breda, and the Act of Oblivion, in the Parliament 
holden at St, Johnſton and Sterling, in anno 1650, 
and 165 1, or either of them, all things done during 
theſe tumultuous times, intervening betwixt the ſaid 
Act of Oblivion 1641, and his Majeſty's home- 
coming 1650, whether prejudicial to his Majeſty's 
honour and authority, or to the Laws and Liberties 
of the Church and Kingdom, or to the particular 
intereſt of the ſubject, are buried in perpetual obli- 
vion, And by the ſaid Treaty, and Act of Ratifi- 
cation of the ſaid Parliament, or one or other of them, 
the ſaid Parliament 1644, and all acts thereof are 
ratified 3 and ſo amongſt the reſt, this which is the 
5th Act, which approves all the acts, whereupon this 
fourth article of the Dittay is founded, and there- 
fore the Defender ought to be aſſoilzed therefrom. 


5. Asto the fifth article, anent the burning of 
the houſe of Menſtrie, in anno 1645. the Defender 
is ſo innocent thereof, that if it were libelled rele- 
vantly, he needed no other defence but a ſimple de- 
nial : but the truth js, that it hath been burnt by 
ſome of the 0 by * 


U 
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Tal Bailey, for the time, upon the greateſt provo- 


- cations that could be; two pariſhes, viz. Muckart 


and Doller, having been burnt rhe night before, 
and ſeveral, both men, women and children, cruelly 
killed by. the concurſe of thoſe that were in that 
houſe. But it is no way relevantly libelled, in fo far, 


as it is libelled, that the Defender or others under 


his command burnt it : 1. Becauſe there is no Act 
of Parliament, of all the Acts libelled upon in the 
propoſition, whereupon this can be ſubſumed; e- 
tpecially the Acts, anent the raiſing of fire, upon 
which (if upon any) it ſeems it is particularly found- 


ed, there is no ſuch odd extenſion of that ſo high a 
crime, as to make any guilty of it, by committing 


of it by others, who are under their command. And 
this were a very univerſal, terrible concernment ; 
and in the preſent cafe were moſt dangerous and un- 


juſt, that a Commander ſhould be holden to anſwer 


for all the illegal deeds done by his ſoldiers. 2. It is 
againſt common reaſon, the Common Law, by 
which this therefore is well eſtabliſhed, that delicta 
proprios teen! authores, & noxa caput ſequitur ; and 
therefore is not relevant that the Defender burnt it 
by himſelf, or others by his ſpecial direction or par- 
ticular order for that effect. 

2. Though it were made relevant in manner fore- 
ſaid, yet the Dittay is inept as to this Article, and 
the Defender ought yet to be aſſoilzed therefrom, 


| becauſe the year of God is only libelled, to wit, the 


ear 1645; whereas not only the montb, as in all cri- 
minallibels,yer L. libellorum ff. de accuſa!ionibus,and the 


Doctors treating thereupon, but the very day ought 


to be condeſcended on; for the omiſſion of the day 
prejudges the Defender of his defence ; ſpecially 
his alibi, which he might and would propone, if the 
day were condeſcended on; that being required, the 


day ought to be condeicended on, otherwife the li- 


bel is inept. Nam Libellus debet continere non tantum 
annum & menſem, ſed & diem ſi reus id requiſierit 
cum probaturus ſuum alibi. Damhaud. cap, 3. num. 
4. 5. & Battander Reg. 6. num. 4. Maranta in ſpec. 
de bel. Obl. 3. num. 12. per bark. in L. Si quis 


reus Colum. 3. in fin. de publ. judic. & Jaſon. in L. 
 Ubitraria 2. ſect. Si quis occiſi ff, de eo quod Crito 


loco. But ſo it is, as that if the day were conde- 


ſcended on of the ſaid burning, the Defender might, 


and, if need were, would offer to prove, that he 


was that day, during all the time of the burning, 


alibi, at a conſiderable diſtance from the ſame place, 

3. Abſolvitur, becauſe Lieutenant-General Bailey, 
at that time when the houſe was burnt, had the 
command of the ſaid forces, (adhering always to 
the former defences againſt the aptitude and rele- 
vancy of this part of the Dittay, and exprefling the 
ſame that may be diſcuſs d ante omnia.) In reſpect 
whereof the Defender ought to be aſſoilzed ab hoc 
libello, at leaſt there can be no proceſs upon that 
part of the Dittay, as it is now libelled, 4. Albeit 
the Defender had burnt, or given direction only to 
burn the ſaid houſe, as he had not; yet by ſpe- 
cial act and commiſſion of Lieutenancy, granted to 
him by the Parliament 1644. he was impowered to 
purſue the Macdonalds, and their adherents and 
acceſſaries, with all kind of hoſtility, by fire and 
tword, (with a diſpenſation,) with ſlaughter, muti- 
Jations, raiſings of fire, aſſailing of houſes, taking 
of priſoners, and other inconvenements whatſoever, 
that ſhould fall out in the execution of that 
Commiſſion in purſuing of them; as the ſaid Act 
and Commiſſion may at length bear, and which 
Commiſſion is ratified by his Majeſty in the Trea- 


ty at Breda, his ratification of that Seſſion of Par. 
liament 1644, among the other Parliaments and 


_ Seſſions thereof ratified by his Majcſty ; all after 


1641, and preceding his return. But fo it is, that the 
ſaid Macdonalds were at that time, at the burnin 

of the ſaid houſe, joined with Montroſs; and it = 
in purſuance of both, that the ſaid houſe was burnt 
as is notorious, (and if need be, the Defender will 
prove) and therefore though he had burnt, or gi- 


direction for the burning thereof, he ought to be 


aſſoilzed. 


5. By Act of Parliament goth, Act 22. March 
1647, it is ſtatute and ordained, that all his Maje- 
ſty's good Subjects ſhall be altogether freed, and 
liberate in all time coming, from being any ways 
called, convened, purſued, troubled or moleſted in 
judgment, civil or criminal, or out with the ſame 
for any deed done or to be done by them againlt 
the perſons, lands or goods of ſuch as have, or 
ſhall be in the rebellion; (by which it is notorious 
that the ſaid armed oppoſition, made by the decea- 
ſed Marquis of Montro/5, and the ſaid Macdonald 
and others under his command, to the Eſtates, is Wy 
derſtood) during the time of their being in the ſaid 
rebellion, or have been, or ſhall be guilty with the 
rebels in their wicked courſes, or of any of them, 
who came under the firſt or ſecond Claſſcs of delin- 


quents contained in the 5th Act of the 5th Seſſion _ 
of that Parliament holden at S/. Andrew's, in the 


month of January 1646. But ſo it is, the Defen- 
der offers to prove, if need be, that a ſon of the 
Earl of Sterling, named Charles or John Alexander, 
who had, or either of them had right to Menſtrie, 
had joined with Montroſi and thoſe under him; and 
ſo came under the ſecond Claſs of the ſaid 5th At 
of the 5th Seſſion of Parliament 1646. Or at 
leaſt, went or ſent into their leaguer, or without 
compulſion entertained them in the ſaid houſe ; and 
therefore the Defender ought not to be purſued, 
even though he had burnt, or given direction to 
burn the ſaid houſe, (as he in no ways did) and be- 
ing purſued, ought to be aſſoilzed from this article; 
like as it is conjunctim alledged for the Defender in 
fortification of the ſaid act, That the ſame is rati- 
fied by his Majeſty's large Treaty at Breda, as be- 
ing one of the Acts of that Seſſion of Parliament 
1647, which amongſt the other Seſſions of Parlia- 
ment, and Acts thereof, fince the year 1641, and 
preceding his Majeſty's return in anno 1650, are 
ratified by the ſaid Treaty, as alſo by the Act of ra- 
tification, at &. Jobyſton's or Sterling, in anno 1650, 
and 1651, By which ratification (or ratification of 
his Majeſty by the Treaty aforeſaid) the ſaid Act 
of Parliament 3o. in anno 1647, comes, (as a moſt 
ſolemn remiſſion granted by his Majeſty, and whole 
Eſtates of Parliament, to the perſons therein con- 
tained ;) and ſo like as if every one of them had 
got a particular remiſſion ſo ſolemn, it had been 
anfuncontrovertable remiſſion for what were there- 
in contained; ſo muſt it now be, being in effect of 
the ſame nature and virtue, albeit many be included 


in one. 


6. By the Act of Oblivion at S7. Johnſton's of 
Sterling, in the year 1650, or 1651, all acts of 
hoſtility, whether between the King and his Sub- 


jects, or between Subject and Subject, and what 


things fell out in theſe times, betwixt the year 1641, 
and his Majeſty's return, whether prejudicial to his 
Majeſty's honour and authority, or to the Laws of 
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the Kingdom, or the particular intereſt of his Sub- 
jects, are buried in oblivion. In reſpect whereof, 
though the Defender were acceſlary to the faid 
burning, as he is not, yet he ought to be aſſoilzed. 


As to the ſixth article, anent the taking of the 


houſe of TJewart, belonging to the Laird of La- 


mond, and the houſe of Oſceg, belonging to Oſcag; 
and after articles of capitulation drawn and ſubſcri- 
bed by Ardkinglas, and others under his command, 
truſt and aſſurance; murdering a great many of 
Lamond's and Ojcog*s friends: As this is no way true, 
(the Defender being altogether innocent thereof) 
ſo it is no ways relevantly libelled. For, 1. Nei- 
ther day nor month of theſe deeds are condeſcended 
on. 2. The alternity by others under his command, 
not relevant to infer a crime, far leſs Treaſon a- 

ainſt the Defender, for the reaſon contained in the 
felt anſwer to the former article, viz. That there is 
neither Act of Parliament libelled, nor Common 
Law, ordaining a man to be liable to a pain, far 
eſs the higheſt of pains, for deeds or crimes by thoſe 
under his command, except he gave them ſpecial 
direction. But every one is to ſuffer for his own 
fault, as at more length is contained in the ſaid an- 
ſwer, which is here repeated. 3. Non relevat thoſe 
for whom he is anſwerable, for the ſame reaſons, 
becauſe every one is anſwerable for his own fault 
and crime. 4. Non relevat, that others whom he 
might ſtop, did it; becauſe there is neither any Act 
of Parliament libelled on, ordaining any to be an- 
ſwerable for all the deeds of thoſe he might ſtop, 
(ſpecially the act againſt murder under truſt, bear- 
ing no ſuch thing.) Nor is there any Law nor rea- 
fon for the ſame, but delicta proprios tenent aui bores, 
as hath been ſaid ; and no ways granting the Defen- 
der could have ſtopped them : for the truth is, he 
could not, and was not near them, when what 1s 
libelled was done; and albeit indeed, it be contra 
officium charitatis, not to ſtop any doing of mil- 
chief, if any one may ſafely do it, yet that it comes 
under the compaſs of Law to infer a crime, eſpe- 
cially Treaſon, cannot be affirmed. 5. Taking of 
the houſe of Towart and Oſcog, is not ſubſumed up- 
on any of the Acts of Parliament libelled, there 
being none of them, anent the taking in of houſes 
belonging to the lieges, and ſo is not relevant to infer 
any of the crimes contained therein. 6. The al- 
ledged killing a great many of Lamond's and Oſcog's 
friends, after the aſſurance given by Ardking/as, is 
no ways relevantly libelled, to infer the crime of 
ſlaughter under truſt becauſe by the Act of Par- 
liament, Zac. VI. par. 11. cap. 51, of ſlaughter 


under truſt, upon the which it is founded, laughter 


under truſt, is only when the party flain is under 


the truſt and aſſurance of the ſlayer, which is no 


way here libelled ; but that the perſons who are 
libelled to have been lain by the Defender, were 
under the truſt of another, to wit, Ardking/as ; who 
if he, or any other under the Defender's command, 
have done any thing againſt their own aſſurance, 
they are to anſwer for it. | 


7. The Defender adhering to theſe defences, and 
craving that they being againſt the relevancy be 
firſt diſcuſs'd, repeats his former anſwer founde up- 


on his Commiſſion of Lieutenancy therein men- 


tioned for they who are deſigned Lamond's and 
Qſceg's friends, were the Macdonalds, or their Ad- 
erents and Acceſſaries, (as is notorious, and the 


Defender, if need ſhall be, offers to prove it) whom 
Vor. VII : 


whom by the foreſaid Commiſſion, he had power 
to proſecute with fire and ſword, with diſpenſation 
of ſlaughter, and raiſings of fire, in manner at length 
contained in the Commiſſion ; which amongſt the 
other Acts of Parliament 1644, is ratified by his 
Majeſty in his Treaty at Breda, as is alledged in 
the ſaid anſwer, which is holden herein repeated: 
and therefore the Defender ought to be aſſoilzed 
from this article, And truly what cruelty was exer- 
ciſed, was by the Lord of Lamond himſelf, againſt 
the heritors and other inhabitants in the Sheriffdom 
of Argyle ; for the which, upon a ſupplication given 
in to the King's Majeſty and Committee of Eſtates 
at Sterling, in Auguſt 1651. he was impriſoned 
within the Caſtle of Sterling ; till after Trial, Juſtice 
ſhould have been done upon him : but was releaſed 
by the Engliſs when they took the Caſtle, with 
the other priſoners. However, the Defender is confi- 
dent, as it is known, ſo he ſhall make it appear, if 
need be, in the other proceſs whereunto this relates, 
and wherein it will be more pertinent ; and yet the 
day and time of the committing of the deeds men- 
tioned in this article being condeſcended on, as it 
ought to be when required by the Defender, that he 
may propone his alibi, he offers to prove, if need be, 
that he was alibi the time of the committing of the 


faid deeds, at a very great diſtance, to wit, in Eng- 


land. Like as his Majeſty, by his Treaty at Breda, 
hath ratified and approved the Acts of Parliament; 
and his Majeſty, and Eſtates of Parliament, have 
ratified the ſaid Treaty, and paſt an A& of Obli- 
vion, of all former deeds done by the Subjects, 
which ſecures and indemnifies them for any former 
actings, in reſpe& whereof he ought to be al- 
ſoilzed. | 


As to the ſeventh article made up of ſeveral mem- 
bers or parts; as, 1. Anent the men allegded mur- 
dered at Locłbead and Dunnaverty. 2. Anent the 
aggravation added thereto ; anent an old man beg- 
ing his ſon's life, and denied him, 3. Anent the 
ending two hundred men from Ja to ſtarve in 
Jura. 4. Anent the taking of the perſon of Col. 
Kittoch, out of a ſhip in Leith od wherein it 15 
ſibelled, that he had been brought by order of Par- 
liament. 
It is alledged againſt the ſeventh article, that, 1. 
the firſt part thereof (anent the men alledged mur- 


dered at Loctbead and Dunnaverty) is no ways rele- 


vant, not only in reſpect that the particular month 
and days whereupon the ſame ſhould have been 
done, are not condeſcended upon, but alſo in re- 
ſpect there is not one particular perſon by name, 
and ſurname, whereby he might be known, con- 
deſcended upon, againſt whom the deeds libelled 
ſhould have been committed; without the which, 
this part of the article cannot be ſuſtained as rele- 
vant: it being contrary to all Law and Practice, 
that murder in general, without naming the perſons 
murdered, ſhould be ſuſtained as a relevant Dittay 
againſt any, 2. The ſlaughter alledged, commit- 
ted upon thoſe in the houſe of Lockbead, is not re- 
levantly ſubſumed upon the Acts of Parliament li- 
belled, in ſo far, as there is no aſſurance libelled to 
have been given to them, to bring it under the act 
of murder under truſt, and there is no other Act li- 
belled under which it can fall. 3. Itisalledged, that 
the Defender cannot be charged with any of the 
deeds libelled in the ſaid firſt part of the article 
(though they were true and relevantly libelled, as 


they are not) becuſe the expedition made againſt the 
F 
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Rebels in XKintyre, in the year libelled, was by 
David Lelley, and thoſe under his command, a- 
gainſt ſuch, who contrary to his Majeſty's order 
ſent to them at that time, commanding them to 
lay down arms, and contrary to their own engage- 
ments, not to join with Aer. Macdonald did not- 
withſtanding continue in atms rebel liouſly, (as was 
then declared by the Eſtates of Parliament) reſiſted 
David Leſley in the execution of his ſaid commiſſion 
againſt them; who therefore after defeating of 
them in the field, who took them out of the ſaid 
houſes of Lackbead and Dunnaverty without any 
capitulation ; and diſpoſed of them, as the Council of 
War then preſent with him thought fir, (which is no- 
rorious, and the Defender offers to prove, if need 
be ;) for which, and other his ſervices, the ſaid Da- 


vid Leſley, got the Parliament's approbation in ann 


1648, as the ſaid approbation and exoneration 
bears date : which will clearly prove any thing that 1s 
herein alledged. And therefore the Defender, nor 
any in his company at that time, cannot be charged 
with any deeds libelled in the firſt part of this ar- 


ticle, but ought to be aſſoilzed therefrom. 4. The 


Defender repeats his third defence made to the fifth 
article founded upon his Commiſſion of Lieutenancy ; 
the perſons mentioned 1n this article, againſt whom 
the deeds are libelled, to have been committed, 
having been the MacJonalds, or the Adherents and 
Acceſſaries, which is notorious, (and the Defender 
offers to prove, if necd be) to proſecute whom he 
had the Commiſſion containing diſpenſation, and 
which was ratified in manner mentioned in the ſaid 
anſwer ; like as he repeats the fourth and fifth an- 
ſwer made to the ſaid article, in reſpe& whereof he 
ought to be aſſoilzed therefrom. 

It is alledged againſt the ſecond, third and fourth 
members of this leventh article, that they are no 
ways ſubſumed, nor cannot be ſubfumed under any 
of the Acts of Parliament libelled, and therefore 
the Dittay herein is inept, and the Detender ought 
to be aſſoilzed therefrom, (and yet in point of fact 
they are but mcer calumnies.) As to the ſecond part 
(anent the ſaid old man and his ſon) it is no ways 
relevant, not condeſcending on the perſons names, 
and therefore can receive no other anſwer; but that 
it is a mere fiction to make the Defender more odi- 
ous, who ingenuouſly profeſſes, that he never heard 
of ſuch a thing till he ſaw it in the libel. The third 
part of this article hath no better ground than the 


ſecond; and the Defender deſires, that for clearing 


his innocency of the fact libelled therein (anent the 
ſending of two hundred men from Ila to ſtarve in 
Jura) that the Gentlemen in the ſaid Iſles may be 
examined upon the truth of the matter. It is alledg- 
ed, that the fourth part of this article, anent Col. Ri- 


toch, is of the ſame nature with the former two, and 


therefore the ſimple relation of the truth is ſufficient 
to refute the falſhood thereof; which is ſhortly this, 
viz, That Col. Kistoch was not brought to Leith, 
either by order of the Committee of Eltates or Par- 
liament; but being taken priſoner in Ila, by the 
forces under the command of David Leſley, and de- 
livered to the Defender, the Defender put him a- 
board in Captain Brown's ſhip, who undertook to 
deliver him at Dunſtaffnage. But Captain Brown 


finding the opportunity of a fair wind to Leith, to 


which he intended, and not willing to loſe the ſame, 
did not go to Dunſtaffnage, but came ſtreight to 
Leith road; and immediately gave the Defender 


13 Car. II, 


notice, that he had his priſoner aboard; whom 
theretore the Defender received from him, and ſent 
him to Dunſtaſfnage. And the Defender defires 
that Captain Brown, who lives at Jeems, may be 
examined upon the truth of this matter ; by whom 
he offers to prove this, if need were, | 

And whereas it is libelled that Col. Xiftech was 
hanged, it is true; but it is alſo true, that he was 
condemned to die in a Juſtice or Lieutenant-Court 
judicially, which is notorious, and the Defender 
offers to prove, if need ſhall be: ſo that this can be 
a ground of no Crime nor Dittay whatſoever; but 
A the Defender ought to be aſſoilzed there- 
rom. | 


8. To the firſt member of the eighth article, that 
notwithſtanding the manifold acts of dignity, fa- 
vour and honour conferred upon him, by his thea 
dread Sovereign z his Majeſty being reduced to 
great ſtraits by that army of Sectaries, and having 
caſt himſelf over in the hands of the army of his 
Scots Subjects for ſhelter and preſervation of his royal 
perſon: nevertheleſs, the ſaid Marquis being 
chief ring-leader of that factious party, who then 
ſwayed the eſtate of affairs both in Council and 
Army, did ſo contrive and complot, and by his 
influence ſo prevail, that after all fair offers made by 
his Majeſty, and his deſire to have come and lived in 
Scotland, till all differences in both Kingdoms had 
been ſettled, an Act of Parliament was made, for 
abandoning his Majeſty to the mercy of his invete- 
rate enemies, the ſaid army of Sectaries. 

It is anſwered, that as he muſt continually ac- 
knowledge the late King's and his preſent Majeſty's 
acts of favour, honour and truſt ; ſo muſt he till 
deny (as he ſafely may 1n the preſence of God, who 
is the ſearcher of all hearts, and of all men) that he 
never entertained any diſloyal thought, or contri- 
ved any treaſonable plot or machination againſt 
the ſacred perſon, dignity or authority of his late 
ſovereign, or of his preſent moſt ſacred Majeſty ; 
and therefore with a clear conſcience may anſwer 
this Dittay, | 

1. That the ſame is not ſpecial nor clear, but 
very obſcure and general, how and in what manner 
he was chief ring-leader of any factious party. 

2. Who that factious party were; nor, 

3. By what deeds, and how he ſwayed the ſtate 
of affairs: nor, 

4. Thoſe means, by which, and upon whom, 
he procured his influence to prevail. 

5. The alledged offers, made by his Majeſty are 
not expreſs'd ; and therefore the ſaid articles are 
altogether general and inept. | 

The Act of Parliament, which the Defender is 
alledged to have procured to have been made, is not 
produced, nor indicated by number or rubrick, nor 
does the Defender know any act of the tenor and 
title libelled. = 

And the Defender in humility conceives, that 1t 
is not conſiſtent with the act libelled on, in the op- 
poſition of the Dittay, diſcharging perſons to im- 
pugn the authority of the Eſtates of Parliament, to 
term the members thereof, eſpecially in making an 
act (which being carried by plurality of voices, as 
the deed of the whole; and ſpecially ſuch an act, 
as is mentioned in the libel, where there were none, 
or very few of a contrary judgment) a factious 


party. 
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12. 'The cauſe of the firſt member of the ſaid 
einhth article, anent the pretended act of Parlia- 
went, as is libelled, for abandoning and leaving 
tis Majeſty to the diſpoſal and mercy of his ene- 
mies, the Scctarian army, does arile from tne 
Acts of Parliament, (as clearly appears) and can be 
ſublumed on under none of the acts of Parliament 
ibelledd: For if the tenth act of Parliament, 1647, 
he underſtood and meaned, as the act libelled, that 


being an act of Parliament; the defender humbly 


alledges, That an Acc of an acknowledged lawful 
Parliament ſhould be made a crime of acceſſion, 
whereunto a member of Parliament ſhall be indict- 
ed, eſpecially for ſo high a crime as treaſon, is 
without ground of law or practice, and 1s hoped 
the honourable Parliament will no ways ſuſtain it; 
and therefore,. that he needs ſay no more now in 
confirmation hereof. 

14. Likewiſe, all that is in that act and ſub- 
ſtance thereof, being the Eſtates of Parliament 
their declaring their concurrence for his Majeſty's 
going to 17olmby-bouſe, or ſome other of his houſes 
in and about London; and that expreſly to ſatisfy 
the deſire both of his Majeſty himſelf, and of his 
two houſes of Parliament in England ; and there to 
remain, not under the power of Sectaries, but with 
fach attendance about him as both houſes ſhould 
think fit to appoint, with reſpect alſo had to the 
fafety and preſervation of his royal perſon : And 
the Eſtates therein do alſo declare againſt all harm 
and prejudice, violence or injury to be done to the 
ame, (as indeed it was horrid to think that any on 
earth ſhould have done) or prejudice to his Ma- 
jefty's poſterity : But thereafter it is clear from the 
fourth and ſeventh acts of the Parliament, 1648, 
that the Sectarian army diſobeyed, and threatned 
the houſes of Parliament, impriſoned and baniſhed 
faithful members, and by a ſudden ſurprize, vi- 
olently ſeized upon the perſon of the King's Ma- 
Fſty, carried him from his houſe at Holmby, againſt 
his own will, and declared reſolutions of both King- 
doms, and kept him under their guards; till at 


length, by their power and prevalency, he was 


committed, and kept cloſe priſoner at the Iſle of 
Wizht : this being the true caſe out of the expreſs 
words of the acts before cited. | 

As to that declaration, Act 10. Parl. 1647, the 
defender alledges, 1. The act bears expreſs, that 
it was to ſatisfy his Majeſty's own deſire. 2. That 
it is homologate and approved by the Parliament, 
1648, in fo far, as by their fourth act, intitled, 


 Anent their reſolutions concerning the breaches of co- 


venant and treaties betwixt the Kingdom of Scotland 
ard England, and demands for reparation thereof; 
finds the violent ſeizing on his ſacred Majeſty's per- 
fon, and taking him away from Holmby-houſe, (as 
appears by Act 7.) by that army, againſt the reſo- 
lutions of both Kingdoms, a breach: And amongſt 
the Reparations, they deſire expreſly, that con- 
form to the former deſires of this Kingdom, the 
King's Majeſty may come with honour, freedom 
and ſafety to ſome of his houſes in or near London, 
that the Parliaments of both Kingdoms may make 
applications to him. And in their ſeventh A&, 
intitled, & declaration of the Parliament cf Scot- 
land, 7s all his Mojeſty's goed ſubjeds of this Kingdom, 
ch cer ning their reſolutions for Religion, King and 
Kingdom, &c. after they declare, that violent 
ſeizing on his Majeſty's perſon, and carrying him 
away by that army, againſt the reſolutions of both 

ingaoms, to be a breach : And they declare, they 
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intend to ſend to the two houles of the Parliament 
of England, the deſires following; which they call 
neceſſary and juſt deſires for Religion, his Majeſty's 
good, and peace of theſe Kingdoms : whereof this 
is one, That conform to the former deſires of this 
Kingdom, the King's Majeſty may come with ho- 
nour, freedom and ſafety to ſome of his houſes in 
or near London; and declares, that thereafter they 
will endeavour it: And Act 8. in their deſires to 
both houſes of Parliament in England, the ſame de- 
ſire is repeated, conform to the former deſires of 
this Kingdom, By all which it is clear, that the 
ſeizing upon his ſacred Majeſty's perſon, was the 


violent deed of that wicked army, done with a vio- 


lent ſurpriſal againſt the declared reſolutions of 
both Kingdoms. And that his Majeſty's coming 
to ſome of his houſes in or about London, where 
both Kingdoms might make application to him, 
conform to his Kingdom's deſire ; which is, that 
wherein the Eſtates declare their concurrence with 
his Majeſty and bath houſes of Parliament in Eng- 
lands deſire in the ſaid tenth Act, is approved as a 
juit and neceſſary deſire for his Majeſty, and ac- 
cordingly enacted among that Parliament, 1648, 
their deſires to the ſaid houſes ; and declare it 
ſhould be endeavoured, if refuſed : ſo highly it is 
approved by the ſaid Parliament. In reſpect where- 
of, eſpecially of the ſtanding Acts of Parliament, 


1648, the defender humbly craves, That albeit the 


article was relevantly, diſtinctly, and clearly li- 
belled and ſubſumed on ſome of the Acts of Parlia- 
ment in the propoſition condeſcended on (as he 
humbly conceives is not) yet he ought to be aſſoil- 
zed therefrom. 8 

And for further clearing what was the ground and 
occaſion of that Act, and the reaſons inducing the 
defender and the Parliament at that time to go 
along therein, and how little ground there is for 
challenging him thereon, it would be conſidered, 
That when the late King came to the army before 
Newcaſtle, the defender was in Ireland, by com- 
miſſion from the Parliament, 1646; and that his 
Majeſty's declarations anent the grounds of his re- 
ſolution in coming to the Scots, was ſent both to 
the Committee of Eſtates in Scotland, and to the 
Parliament of England; fo that the ſame being 


printed before the defender came to Newcaſtle, he 


neither did, nor could know, any other ground of 
his coming, nor what was contained in his declara- 
tion, viz. his gracious Reſolution to comply with 
his Parliaments in both Nations, and thoſe entruſt- 
ed by them, in every thing, for ſettling of truth 
and peace; and that he would totally commit him- 
ſelf to their counſels and advices. Upon which 
terms, both the Committee of Scotland, and Ofi- 
cers of the army, declared to his Majeſty, and to 
the Parliament of England, that they received him, 
and all this before the defender came from Ireland 
to Newcaſtle ; from whence his Majeſty ſent him 
with inſt ructions to the Commiſſioners at London, 
(of which Commiſſioners the defender was one alſo) 
to haſten the Propoſitions, and privately command- 
ed the defender to take the advice of the Duke of 
Richmond, and Marquis of Hertford, anent what 
might concern his Majeſty ; and particularly, if it 
was fit that the Scots army ſhould declare for his 
Majeſty ; whole judgment and opinion was (which 
they conjured him to tell his Majeſty) that ſuch a 
courſe was the only way at preſent to ruin his Ma- 
jeſty : For that he himſelf knew, that neither the 
Nobility nor Gentry of England who attended him 

at 
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at Oxford, wiſhed him to prevail over his Parlia- 
ment by the ſword, and much jeſs would they en- 
dure the Scvis army to do it;; and that it would 
make all Zngfend as one man againft him. And 
chat it was their earneſt requeſt to his Majeſty, by 
any mears to give way to the Propoſitions. Which 


advice he not only faithfully told to his Majeſty at 


Newcaftle, and many others there, and to our gra- 
cious Sovereign who now is, when he was in Scot- 
{and ; but allo being in the Tower, he intreated 
the Lieutenant thereof to propoſe for him, that the 
Morquis of Her!ford, who was then alive, might 
be examined in this matter; which was put off 
from time to time, becauſe of his Majeſty's great 
affairs. And as it is moſt certain, that neither 
Independent nor Sectary was able to carry one vote 
in the houſe at that time; ſo it is notorious, that 
they who tendered his Majeſty moſt in Exgland, 
were for disbanding the Scots army, and his Ma- 
jeſty's ſtaying in England : wherein the defender 
appeals to the particular knowledge of the Earl of 
F.auderdale, Loudon, Sir Charles Erotin, and the 
reſt of the Commiſſioners then there. And it is of 
truth, which all know, that fo little fear, ſuſpi- 


Cion and jealouſy, there was of what follow'd, that 


the great fear of his Majeſty's friends in both King- 


doms, was, that if he fixed on his ſubjects in Sol- 


land, all England would be againſt him, and pro- 
bably caſt off his Government and Intereſt for ever: 


So that under what repreſentation ſoever the mat- 


ter may now appear, becauſe of the fad ſequels, 
vet to them who know the matter, as it was there 
{tated, what declarations and aſſurances there were 
from the Parliament of England, and how little 
fear of the prevalency of Sectaries; it did appear 
to be an act, if not of neceſſity, at leaſt an act very 


expedient and convenient for the time, otherwiſe 


many who did affent thereto, would never have 
condeſeended; and conſequently the defender's con- 
curring therein, upon ſuch probable grounds, can 
be no ſuch crime as is libelled; nor is it relevant 
to anſwer the conclufion of the dittay. 

To the ſecond member of this Article, bearing, 
that under pretext for fatisfaction for the arrears of 


the army, he went to London; and there treaſo- 


nably- gave up, at leaſt condeſcended to the up- 


giving of his dread Sovereign and Maſter, as being 
impowered ſo to do by the Kingdom of Scotland: 


It is anfwered, 1. This member 1s not relevant, 


| becauſe neither the time of his going to London, nor 


of his being there, or the perſons to whom he con- 
deſcended to give up, are particularly menti- 
oned and ſet down. | | 

By which generality he is precluded from ſeveral 
defences which might ariſe to him if the dittay 
were clear; and it is a principle in common law, 


and of conſtant practice, That uon eft vagandum in 
crimine, ſed debet certum & ſpeciatim dici : for that 


dolus & error verſantur in generalibus. 
2. No ways acknowledging the relevancy of the 


ſubſumption herein, upon any of the acts of the 
' Propoſition, till the ſame be clearly condefcended 


on; and craving the ſame may be firſt done, op- 


pones the Act of Parliament: And the truth is, 
while the defender was at London, there was nothing 
ſpoken at all by him of leaving his Majefty in Eng- 


land, except what he was expreſly commanded by 
his Majefty to fpeak to Richmond and Hertford, as 


aforeſaid. 


To the third member of the eighth Article, bear- 
ing, That in a joint Committee of both Kingdoms, 


where the Engli/h queſtioned, whether the Scot, 
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army would concur with them in their ſaid treaſon 
and treachery ; the defender, after many argu- 


ments uſed in their favour, earneſtly requeſted hem 


to have patience for a little time, and that it would 
appear how far they intended to concur. And thar 
within few days thereafter there was a declaration 
and vindication emitted in name of the ſaid army 
holding forth, Thar in cafe his Majeſty did not 
condeſcend to all the defires of both Kingd 
which were no leſs than diveſting himſelf of all t 
power, civil, eccleſiaſtial and military, they would 
deliver him up, which immediately upon the re- 
ceipt of two hundred thouſand pounds the defender 
and they did : 

It is anſwered, That adhering to the former de- 
tences anent the ſubſumption, and repeating it 
this member, although it were rightly ſubſumed, 
as it is not, is molt irrelevant and general in time, 
place, perſon and ſpeeches; mention being made 
of many arguments, and never a one produced, and 


of a queſtion and anſwer, out of which, (even as li- 


belled) treaſon cannot be inferred ; viz. That the 
defender requeſted them to have patience a while, 
and it would appear how far the army intended 
to concur ; but within few days after, the army de- 
clared themſelves in manner as aforeſaid : ſceing 


theſe alledged words of the defender, as they are 


indefinite and general, ſo the moſt they could infer 
is, That in a ſhort time it would appear whether 
the army would concur or not. And what can 
from thence be inferred, as to any thing the army 
did ? If they have outſhot their duty, as it was in 
regard of him, with the ſpeaking of theſe words, a 
future contingent, wherein the defender had no ca- 
ſualty ; fo they muſt anſwer for themſelves, and 
not the defender. | 

And for aught he knows, there was never any 
ſuch declaration emitted ; neither ſhould there be 
any captions uſe made of words, if there had been 
any ſuch words ſpoken, as there never was, eſpeci- 
ally to infer his treaſon ; for that /ubricum lingue, 
is oftner a frailty than a fault; and that by all 
Doctors of both Laws it is conſtantly held, that 


verba debent intelligi ne ſonent in delictum. And that 


in dubio they ſhould be interpreted d proferenti. 
And therefore no ways acknowledging the words 
and deeds libelled, except in ſo far as concerns the 
defender's vote to the declaration, and as the cir- 
cumſtance libelled, That the delivery of his Majeſ- 
ty was immediately after the payment of 200,000/. 
it is clear that there was no reſpect to that mone 
in what was done therein, by the Act of 7. Parl. 
1648. wherein the Eſtates there declare, That mo- 
ney was never the cauſe nor motive of any of our 
undertakings and reſolutions, whatever our enemies 
had falſly ſuggeſted of that kind. And laſtly, ad- 
hering to his former defences, oppones to this 
whole Article, the treaty at Breda, and the Acts 
of Parliament of oblivion and ratification. 
As to the ninth Article, and whole firſt member 
thereof, bearing, That the defender oppoſed the 
proceedings of Parliament, 1648, by arguing, 
voting, and after the reſolutions of Parliament were 
paſs'd in an Act, in proteſting againſt the ſame : 

It is alledged for the defender, 1. It is not con- 
deſcended, under which of the Acts of Parliament 
libelled on in the Propoſition, this Article is ſub- 
ſumed ; and therefore the libel, as to that member 
of the Article, for arguing, voting and proteſting, 
is inept, and the defender hath juſt reaſon in ſuch an 
incertitude to deny it, that can be relevantly ſub- 
ſumed on any of the ſaid Acts of Parliament. 

| 2, Arguing, 
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2. Arguing and voting is no ways relevant to in- 
fer the concluſion of the dittay; becauſe by divine 
law, law of Nations, ſtatutes and practices of this 
Kingdom, in deliberando, a Member of Parliament 
or other Council, ſhould give advice or ſuffrage, 
according to his perſuaſion of the good or ill of the 
and under conſideration; 
wherein if his reaſon cannot bring him up, nor his 
conſcience admit him the length of others in ſuch 
publick counſels, he ought to have charity for the 
one, and excuſe for the other. 


Like as by the 5th Act, Parl. 2. Kk. Charles 1. 


it is expreſly ſtatute, That every Member of Par- 


liament ſhall faithfully and freely ſpeak, anſwer 
and expreſs themſelves upon all and every thing 
which is propounded, in fo far as they think in 
their conſcience may conduce to the glory of God, 
the peace of the Church and State, and employ 
their beſt endeavours to promote the ſame. Un- 
der which oath, (read in the audience of the late 
King, and by him approved in the Parliament, 
1641,) the defender, as a Peer of that Parliament, 
in anno 1648, was ſolemnly cied to the dictates of 
his reaſon, and preſcripts of his conſcience z and 
cannot be called in queſtion as a Member, having 
freedom therein : and conform thereto, is the oath 
of this preſent Parliament; bearing, that every 
Member ſhall faithfully and freely, according to 
their beſt judgment, give their advice and vote in 
Parliament. 

To the ſecond part of the firſt member of the 
ſaid Article, anent the defender's proteſting and 
diſſenting from the ſaid Act, 1648; it is alledg- 
ed for the defender, The proteſtation is not pro- 
duced as it ought to be, whereby it will appear, 


that if any was, the ſame was before the Act 


of Parliament paſs' d; and that they did only 
proteſt and enter their diſſent againſt proceeding to 
the determination of the queſtion then in hand, 
which evinces the ſame to have been before the Act 
was made. Like as the defender offers himſelf to 
prove by the Members of Parliament then preſent, 
That being asked if they would renew the proteſta- 
tion after the Act, they ſhunned to do the ſame, 
the Act being now paſs'd. 

2. Abſolvitur, (though the ſame were produced) 
becauſe it is offered to be proved, that the ſame 
was ratified in the fourth Act, Parl. 2. Seſſ. 2. Cha, 
2, which was approved at the treaty at Breda, and 
confirmed at Perth and Sterling, as is ſaid. But 
for the honourable Parliament, their more full 
clearing, anent the defenders carriage in the ſaid 

articular, it is offered to be proved, if need be, 

hat the defender, (before the Commiſſioner's re- 
turn from the ſaid Iſle of Vigbt, in the ſaid year) 
when he heard that his Majeſty had ſatisfied his 
people's deſires concerning religion, in preſence of 
divers perſons of honour, he expreſs'd himſelf paſ- 
ſionately earneſt to engage for his Majeſty's fe 
dom. Like as the only difference of the opinion 
anent the engagement was in the manner the grounds 
of thoſe that were diſſatisfied ; being as they are 
exprels'd in the ſaid proteſtation, viz. That the 
Parliament ſhould not proceed till the commiſſion 
of the Church were conſulted, and adding allo, 
(which is not therein expreſs'd) till advertiſement 
and three months warning were given, conform to 
the large treaty 3 until all means of peace had been 
firſt eſſayed, and while firſt the lawfulneſs and ne- 
ceſſity of that war ſhould be found by the Parlia- 
ment, conform to the 7th Act thereof. And it 
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is humbly conceived, that many in this preſent Par- 

liament do remember, how unanimous all were, 

that his Majeſty ſhould be brought out of the hands 
of the Sectaries, to ſome of his houſes in or about 
London: And all they differed in was, that the 
Church ſhould be conſulted anent the ſecuring of 
Religion, all means of peace ſhould firſt have been 
eſſayed, and warning given in manner aforeſaid, 
conform to the large Treaty; the breach where- 
of was made one of the grounds of that declaration, 

Act. 7. And it cannot be refuted, but that at ſe- 

veral meetings, the diſſenters debated the dange- 
rouſneſs of that war, (eſpecially if the army ſhould 
be defeated) from the ſad conſequences that might 
thereupon enſue to King, Kingdom and Reli- 
gion; as immediately thereafter fell out. Where- 

as had the Nation been intire and whole in their 
power and force, that army of Sectaries, in proba- 
bility, would not have dared to have attempted 
thoſe matters which afterwards they did. So that 
the caſe being truly ſtated, there will appear no 
malice againſt his Majeſty's perſon, authority, and 
reſtitution thereof; but an unclearneſs to enter into 
a war of ſuch danger and hazard, and the reſpect 
they had to the ſecurity of Religion, (as all then 
profeſſed) according to the covenant. 

To the ſecond member of the ninth Article, 
whereby it is alledged, That in contempt of the 
authority of that Parliament, and againſt the pre- 
ſervation of his Majeſty's perſon and authority, 
that the defender convocated an army of rebellious 
Subjects, and therewith committed divers and ſun- 
dry outrages, ſlaughters and vaſtations, upon the 
perſons and eſtates of his Majeſty's Subjects; in- 
vaded cities and caſtles, ſeized upon magazines, 
arms and ammunition, and called in an army of 
Sectaries to his aſſiſtance : 

It is anſwered, firſt, That the ſame is not relevant- 
ly ſubſumed upon any act of the propoſition ; at 
leaſt till the Advocate condeſcend upon which act 
thereof the ſame is founded, the defender is not 
bound to make anſwer. 

Secondly, the defender denies that he did convo- 
cate theſe forces, or gave counſel or command 
therefore : And as to his being with them, he muſt 
be aſſoilzed. 

1, Becauſe by a treaty at Sterling, betwixt the 
chief Officers in the army then alive, and out of 
priſon z and a Quorum of Members of the Com- 
mittee by authority of Parliament, 1648 3 who 
had power to ofder the incident affairs of the Na- 
tion, the ſaid meeting, and all acts of hoſtility, and 
others thereby committed, are expreſly diſcharged, 
binc inde, and a mutual oblivion and indempnity 
therefore, 

2, Any meeting he had with them, was 
by a call of thoſe of the Committee of Eſtates, 
who joined with thoſe forces, and who in 
the Treaty is acknowledged the Committee of E- 
ſtates. 

3. The ſaid meeting and acting thereof, toge- 
ther with the Treaty and Articles thercof, is rati- 
fied and approved by the third Act, 2 Parl. 2 Seſſ. 
Cha. 2. 

The third member of the ninth Article, bearing, 
That apprehending his power was not able to with- 
ſtand his Majeſty's good ſubjects, the defender cal- 
led in to his aſſiſtance the ariny of Sectaries; and 
that he went into Mordington, and met with the 
commander of that army, had private conſultations 
with him, and prevailed with him to come to Edin- 
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gur b e ich bis army, whoſe coming he might have 


 thip&red; becauſe Oliver ſaid, That ke could not help 
his ding upon the tenants of Mordington, tor that 


his Kagung and going depended pon the defender; 
and chat he did countenance and cenſult with the 
S-taries and cheir commanders, in Edinburgh, or 
the Canmngnie, m the houle called the Lady Humes 
Ledging: 

It is anſwerecel, Bhat as do ſpeeches and conſulta- 
730ns in generu, not relevam except they were con- 
deſcended on; and as to the words dſpoken by 
Lrom wl, if ſpoken by him, it was à lye, and can 
infor notk ing againſt the defender: and the occa- 
nom of his ſtay was till he got Berwick and Carliſle, 
which cold not be reſtored till the Treaty at Ster- 
lixg was cloſed. And as co his meetiag and treat- 
ing with him, chholvilur, becauſe he and others did 
the fame by warrant of the Com mittec, and which 
Treaty was rat tb cd in the afore fi Act of Parlia- 
nent therenfter. wt 

To the fourth member, That he concealed and 
vated ta the drawing up of a letter, directed to 


Cnomzwel, wherein he and kis complices engaged 
themſelves, in the name of the Kingdom of 8co#- 


land, do do their utmoſt endeavours, that none who 
had been acceflary to the engagement, or in arms 
at Sterling, in purſuance thereof, ſhould be em- 


ployed in any Place of Truſt, without the advice 
and conſent of the Parliament: 11275 


It is anſwered, 1. No ſuch letter produced. 

2. Though it were produced, yet oconſenting 
and voting not relevant; becauſe a vote in the 
Commirtce of Eſtates can infer no crime againſt the 
defender, nor any member thereof, nor any Act 
paſꝰ d in the ſaid Committee: eſpecially ſeeing, 

3. The Acts of the ſaid Committee were ratified 
in the fourth Act of the Parliament afoteſaid; all 
ratiſi ed thereaftot by the Treaty at Breda, and Acts 
of ratification at Perib and Sterling: and the ne- 


ceſſity chereof would be wile confidered in reſpe& 


of the large Treaty, both Kingdoms having given 
cheir publick faith, that the breakers ſhould be 
Tendved up to the obſervers 5 and that the Zngli/h 
army then upon the borders, required the pertor- 
mance thereof againſt the engagers, and for further 
ſecurity, pledges and places of ſtrength. It was at 


that ame counted a great favour (conſidering their 


power to have made their own terms) when they 
might have impoſed and forced what they pleaſed 
more, yet they did accept this Act. | 

To the fifth member of this Article, bearing, 
That he did draw up, at leaſt did counſel the 
drawing of certain inſtructions, given to Sir 70h 
Chizſly, purporting, T hat the Noblemen, Gentle- 


men of quality, and conſiderable Officers, who 


went into England under Duke Hamilton, and were 
there priſoners, ſhould be kept as pledges for the 
peace of the Kingdom : | 

It is anſwered, 1. Not produced. as it ought to 
be, that it may thereby appear whether he ſub- 
ſcribed. the ſame or not. | 

2. Not relevant, (one of the Committee) except 
it were libelled preſent, and voted at that time; 
for, noxa caput ſequitur. : 

3. Not relevant, voted guia in ſenatu nemo tene- 
tur de conſilio. . 

4. Oppones the authority of the Committee, 
Treaty, Acts of Parliament, and Ratifications a- 
toreſaid. | 

To the laſt member of this Article, bearing, 


That he gave warrant under his hand, for iſſuing 
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of a proclamation againſt the families of the Laird 
of Kea and Lyres : h 

It is alledged for the defender, 1. No ſuch war 
rant produced; if any ſuch warrant were produces 
under the defender's hand, it will certainly appegt 
to be as Preſident of fome Committee, and fo na 
his perſonal deed ; nor ſuch a deed as can infer a 
crime againſt him. | * 

2. No ſuch preclamation enſued. 

3. Although enſued, yet that took no effe, 
and fo was ming tuntum, & animus ad eſetium non 
perductus. 8 

4. Oppones the Act of the Committee, and A# 


of Parliament, 1049, 8forefaid 3 which Parlia- 


ment, and the whole Act thereof, is ratified in the 
Treaty at Breda, and approved in the Parliamem 
at &, Jobnſton's and Sterling; wherein was alſy 
made an Act of oblivion, oftentimes before alledo. 
ed on: in reſpect whereof the defender onght te 
be afſoile ed from the ſaid ninth Article, and whole 
member thereof, and all therein contained. And 
becauſe the defender has in his defences 0 oft al- 
ledged the Act of Parliament, 1649, for his vindi- 
cation, he deſires that it may be obſerved, (which 
is very obſervable) that by the printed Treaty at 
Edinburgh and Sterling, September, 1648, it is a- 
greed and appointed by thoſe of the Committee at 
Sterling, 1648, that a Parliament ſhould fit down 
betore the roth of January next; conform there- 
unto, they did convene and fit down the fourth - 
the month of January, as by the ſaid Treaty, and 
the firſt and third Acts of the Parliament doth ap- 
pear : whereby it is clear, that the ſaid Parliament, 
1649, was appointed to fit by the Committee of 


| the Parliament, 1648 ; who had power by the 


laſt Act of the ſaid Parl. to convene the Parliament 
before the firſt Thurſday in March, 1650, if they 
thought fit: as alſo that Seſfion of the Parliament, 
1649, by the laſt Act thereof continues the ſame to 
the firſt Thurſday in March, 1650. At which day 
they convened in the next Seſſions, and therein ra- 
tified the Act of Parliament made in the former Seſ 
fion ; and which day was the Dyet to which the 
Parliament, 1648, continued the ſame, with power 
to the Committee of Eſtates, to convene the ſame 
ſooner, if they thought fit, as is ſaid. Whence it 
is evident, that the ſaid Parliament, 1649, whe- 
ther as appointed by the uncontroverted Committee, 
1648, at Sterling, in the firſt Seſſion, or as is con- 
tinued to the firſt Tueſday of March, 1650, in 
the ſecond Seſſion, (both conform to the laſt Act 
of the Parliament, 1648) muſt ſubſiſt and ſway che 
ſaid defender his juſt reaſon, to found his defences 
upon the acts thereof. It is alſo further conſidera- 
ble, as to the loyalty of that Parliament, that 
therein the murder of his late Majeſty was declared 
againſt, his preſent Majeſty proclaimed and brought 
home, his ſubjects of this Nation reconciled to him, 
and taken into favour, an army appointed to op- 
pole his enemies, the crown ſet upon his head; and 
that Seſſion of Perth, wherein the whole preceding 
proceedings were approved, was dignified by the 
preſence of his royal perſon. 

And to the tenth Article, and that part thereof 
where it is libelled, That the defender, in aum 
1649, not daring to oppoſe in publick, or in 2 
direct way, his Majeſty's home- coming, he pro- 
cured the application made, to be clogged with 
ſuch limitations and reſtrictions, as were moſt dero- 
gatory. to monarchical Government; as is alledg- 
ed to be more fully expreſs'd in the Commiſſion, 

Inſtructions 
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ialtructions and addreſſ:s, which are repeated as a 
part of the Libel. ; 

It is alledged for the defender, 1. Seeing the 
aid commiſſion, inſtructions and addreſles are li- 
belled on, and repeated as a part of the dittay; 
in all law and form of proceſs, they ought to be 
vroduced with the libel, for the reaſon adduced in 

the defence, againſt the relevancy of the propoſi- 
tion of the dittay. 3 and till which be produced, it 
cannot be conſiſtent with the ſaid limitations and 
reſtrictions, and how far they are derogatory to 
monarchical Government; and therefore till then 

can be no procels. | 
9 It is not hou & 22 nor cleared, on which 
of the acts libelled on in the propoſition, this Ar- 
ricleand Members thereof are ſubſumed; and there- 
ſore it is obſcure and inept : and in that incertitude, 
the defender has juſt reaſon to deny, that it can be 
ſabſumed on any of the ſaid Acts, to infer the 
crime and pain libelled againſt the defender, none 
of the ſaid Statutes making any mention of treating 
or inferring any pain therefore. Likewiſe after rup- 
rures and differences betwixt a King and his ſub- 
ics, all Lawyers and Politicians do agree, that 
The beſt and ſafeſt way of removing the ſame, is 
by Treaty 3 and that being concluded on, it is al- 
ſo their opinions, that the ſame are to be obſerved, 
at leaſt ſo far as to exempt the ſubjects from pu- 
niſhment, to whom indempnity has been thereby 
promiſed. And in this, Grotius de jure belli & pa- 
cis, lib. 3. cap. 19. is molt clear; and many others 
who write on that ſubject. And therefore the ſaid 
Treaty being concluded, and after ratified by his 
Majeſty and his Parliament, the defender cannot 
be called in queſtion for his acceſſion thereto, nor 
the pain of treaſon thereupon inferred : For the ſaid 


treaty and conditions thereof, being accepted and 


agreed to by his Majeſty's voluntary contract, can- 
not be like as a crime, far leis ſo high a crime as 
treaſon, againſt the defender. 

3. Alſolvitur from that member of the ſaid Ar- 
ticle; becauſe not only after the ſaid Treaty did 
his Majeſty tacitly remit any crime, if any was, in 
the ſaid Treaty, by admitting the defender to pla- 
ces of truſt, by receiving the crown from his hand 
at the coronation, and by admitting him to take 
the oath of allegiance, and to be a member of his 
Majeſty's privy Council; but alſo after the ſaid 
Treaty was ratified, there was an Act of pardon 
and oblivion by his Majeſty and Eſtates of Parlia- 
ment, oftimes before alledged, and is here repeat- 
ed. 

Though the above-written defences be relevant 
in law, as to the ſaid member; yet for the defender's 
further vindication, the honourable Parliament 
would take notice, that all along the preceding 
Articles, all the publick actings from the year of 
God, 1640, to the year 1648, (wherein the Ge- 
rerality and Repreſentatives, both civil and eccle- 
flaltick in the Kingdom, concurred) are charged 
upon the defender as his particular actings, or as 
if the defender had been the ſpecial author; where» 
as in this article anent the treating with, and bring- 
ing home of his Majeſty, therein it is known the 
«tender, according to his bounden duty, was moſt 
active and zealous ; and therein he wreſlled with all 
his might, and by his pains and God's bleſſing 
thercon, overcame many difficulties, and did et- 
lectuate the fame. The libeller does ſo far detract 
trom the defenders faithful diſcharge of his duty in 
thios ſo glorious action, and without libelling the 
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leaſt preſumption of any circumſtance to make the 
ſame probable ; the defender is accuſed, as if he 
had in his judgment been againſt his Majeſty's 
home-coming ; which becauſe he durſt not avow 
publickly, therefore he betook himſelf to under- 
hand dealing, to clog the Treaty with limitajons 
and reſtrictions, excluding the defender from all ac- 
ceſſion to the ſaid duty, in ſo far as it was good, 
vix. to bring home the King; and mak ing him to 
be the ſole author of all libelled to be evil therein, 
to wit, of the limitations and reſtrictions; Where- 
as the truth is, he was active in the King's home- 
bringing, and was paſſive in the other; having la- 
bour'd what he could, that there ſhould be as few 
conditions, and the ſame as ſatisfactory to his Ma- 
jeſty as was poſſible at that time to obtain; which 
is known to all that did tranſact the ſaid affair, and 
which, if need be, is offered to be proved. And 


for further clearing hereof, if this Article ſhall be 


further inſiſted on, my Lord Advocate will be 
pleaſed to condeſcend to declare who the Parties 
were that made the motion for addreſſes to his Ma- 
jeſty, of whom the defender ſhould have been a- 
fraid, if he had been of a contrary judgment, to 
have oppoſed openly; For if the defender had fo 
great ſway in affairs, as all along the preceding Ar- 
ticles he is allowed to have had; and alſo if he had 
intended, (as is broadly and with foul mouth al- 
ledged) in the ſaid Libel all along alledged, to have 
extirpated and evacuated the King's Majeſty's au- 
thority, government and poſterity ; and had ſuch 
correſpondence with thoſe abominable Regicides, as 
all are perſuaded by the ſaid libel to believe, in the 
ſaid year of God, 1649; when the ſaid traytors 
were ſtrong, and both this land through diviſions 
and otherwiſe, very low; and when the power 
was in the defender's and his complices hands, (as 
my Lord Advocate is pleaſed to libel and term 
them) who at that time had the managing of affairs : 
then was the fitteſt time and beſt opportunity, if 
they had any ſuch diſloyal thoughts, to have ſhaken 
off that Government. But ſo far did they abhor 
any ſuch treachery, that they not only proclaimed 
his Majeſty, and according to their duty owned 
his intereft, even with the hazard of their lives and 
fortunes, there being none ſo ſhallow, but eaſily 
might have ſeen, that the diſcharge of the ſaid 
duty would bring upon themſelves and the Nation 
the power of England, (the only power of arms 
and armies being at that time in the abominable 
Regicides their hands) who did immediately there- 
after invade this Kingdom. | 

As to the other member of the tenth Article, 
whereby it is libelled, That the defender, (to ob- 
ſtruct his Majeſty's purpoſe, yea, in ſo far as in 
him lay, and to terrify him therefrom 3 by 
his and his complices cruelty executed upon the 
Marquis of Montroſi, who as his Majeſty's Com- 
miſſioner did repreſent his Majeſty's perſon) cau- 
ſed to murder the ſaid Marquis, in an 1650, in 
manner, Oc. 

1. It is no way relevantly libelled, that the de- 
fender in general cauſed to murder him, except it 


were condeſcended, o de he cauled ; and if 


thereby be meant his voicing in Parliament, 1649, 
in the ſaid matter; mon relevat, becauſe a Vote, 
Act, or Sentence of Parliament, is no way relevant 
to infer a crime againſt any particular member 
therein, as hath been oft belore alledged. 
Likewiſe, 2. The ſentence of the forfeiture of 
the life and eſtate of the {aid Marquis, was no de- 
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cree of the Parliament 1649, but of the Parlia- 


ment 1645, which was homologate by ſeveral other 


Acts of Parliament, excepting the ſaid Marquis 
among other excepted perſons, as ſpecially by 

| and by the 22d Act of the Parliament 
1048. | 
And yet, 3. the Defender did not vote in the 


Ypulineſs of Moiroſs, as he can prove, if need be, by 


the members there preſent 1649. And as to the 
aggravations of the ſaid murder, the ſaid Marquis 
being his Majeſty*s Commiſſioner for the time; it 


js no way a relevant circumſtance to aggravate the 


ſame, except it had been libelled, that the ſaid 
commiſſion had been ſhown to the Parliament, 
which no body can affirm ; but on the contrary, 
the ſaid Parliament conceived they had juſt reaſon 
to preſume that there could be no ſuch commiſſion 
for his coming againſt them at that time; becauſe 
his Majeſty, after the murder of his royal father, 
very graciouſly had admitted their gracious applica- 
tions to him, 

Like as before Montro/s's coming at that time to 
Scotland, and always thereafter, his Majeſty had a 
Committee of the ſaid Parliament; under the name 
and title of the Committee of Eſtates of his Ma- 


-jeſty's Kingdom of Scotland. 


As to the Defender, his alledged keeping corre- 
ſpondency with Cromevel in the year 1650. as the 
ſame is irrelevantly libelled, no deeds nor acts of 
correſpondency being condeſcended on; ſo there 
was never any ſuch thing. And there was one na- 


med Hamilton, who vented this untruth, hanged at 


Sterling, and at his death did declare, That the ſame 
was a moſl unjuſt calumny; and it is not to be believed 
that at that time he would have charged his ſoul 
with a lye; and in Law, the words of a dying man 
are oraculouſly believed, 

As to the Act of the e- Rir, the Defender (no 
ways acknowledging the relevancy of the faid ar- 
ticle, as it is libelled) was ſo free from having the 
leaſt acceſſion to the ſaid Act or Declaration; that 


ſo ſoon as he got knowledge thereof, to evidence 


his fidelity to his Majeſty, it is offered to be proved 
by witneſſes (for their loyalty above all exception) 
that when the firſt news came, that the Commuil- 
fioners were about the drawing of the ſaid Act, the 
Defender gave advice to his Majeſty, to draw a fair 
Declaration, and to go ſuch a length, as in free- 


dom he could, that thereby he might prevent the 


ſaid Act, and obviate the preſſing thereof, But 
as for the other that was preſſed, he was altogether 
againlt the ſame, and dealt with the Miniſter who 
came from the Commiſſioners of the Kirk, to for- 


bear preſſing his Majeſty therewith 3 which alſo, if 
need were, might be proved, 


As to the eleventh article and ſubſequent articles, 
becauſe the ſame are for deeds of compliance after 
the Uſurpers had prevailed and were in poſleſſion ; 
before the Defender make particular anſwer, it is 
neceſſary to premiſe in general, that it being noto- 
riouſly known to the world, (to the eternal honour 
of this Kingom) as for that damnable uſurpation of 
Oliver, not only we were not active in eſtabliſhing 


the fame, but according to our bound allegiance to 


our Sovereign, were td the utmoſt poſſibility of 


our power in arms under his Majeſty 3 and. other 
ways active againſt him, and in oppoſition thereto, 
many loſt their eſtates, many their lives, And all of 
us our liberties: and when we could do no more, 


being oppreſſed by the force of the ſaid Ulurper, 


13 Car. II. 
(as a chaſte forced Virgin) we cried to God ang 
Man, atteſting Heaven and Earth againſt Uſurpers 
(even when their bloody ſwords were at our throats) 
he and his army, amongſt many other execrable 
miſchiefs, were alſo guilty of this uſurpation. We 
have ſuffered, and been only paſſive under that ir- 
reſiſtable force. And as this was the condition of 
the Kingdom, ſo ſpecially the Defender, who as 
he had been moſt active and inſtrumental in his Ma- 
jeſty's home-bringing (which was the only ground 
of the quarrel, and for which he was looked upon by 
them, as one of their captial enemies) even ſo after 
it pleaſed God for our exerciſe and puniſhment, to 
ſuffer their power to prevail over all his Majeſty's 
forces, and over this Kingdom, ſuch averſion had 
the Defender, even ſo much as to live under their 


power; much leſs to comply actively with them: 


that after Worceſter fight, the Defender offered 
to Mr. David Dick, it he could get his company 
or the company of any other honeſt Miniftcr. 
that he would never capitulate with any Engl 1 
man, ſo long as he could ſubſiſt in any part of 
Scotland, either in his lands or iſles thereupon, 
It is humbly craved that Mr. David Dick may be 
examined. Neither did the Defender ever capitulate 
with them, in Auguſt 165 2; having before that, en- 
deavoured all that in him lay, to have perſuaded 
thoſe of Athol, Menteith, and others, his neigh- 
bours in the Highlands, to have concurred with him, 


that they might have jointly made fome probable 


force, for reſiſting the over-ſpreading power of the 
Uſurper ; but all in vain. Likewiſe, long before 
that time, the whole forces and ſtrength of the 
Kingdom were ſurrendred, yea, the whole King- 
dom, by their Deputies and Repreſentatives, (who 
met at Dalkeith, with the Commiſſioners of the 
Parliament of England, ſo called) was forced to ſub- 
mit to their power,and accept the tenderof the Union 
of this Nation with England, proffered by them. 
Neither did he at the ſaid time in Auguſt 1652, vo- 
luntarily come in, and capitulate with the faid 
Engliſh; but was ſurprized, (feveral Regiments of 
their forces, horſe and foot, having ſuddenly come 
about his houſe where he was for the time, lying 
deadly fick) as can be teſtified by Dr. Cunningham, 
who was with him for the time, and is humbly 
craved to be examined thereon. As alſo, notwith- 
ſtanding the ſaid ſurprizal, and the Defender's 
condition, though they threatned, (notwithſtand- 
ing his ſickneſs) to carry him away priſoner, yet 
all their threatning could not prevail with him, but 
he did abſolutely refuſe to ſubſcribe the articles fir 
offered, which contained the tender of the union, 
and an obligement upon his part, to promote the 
ſame, and the Government as then eſtabliſhed, and 
to live peaceably; yea, ſuch jealouſy had they of 
the Defender, that by his capitulation, he was pri 
ſoner upon demand. Neither during all the time 
of their power over this Kingdom, had he ever any 
favour of the faid Engliſh, but was always look'd 
upon by them with a moſt jealous eye, And for 
evidencing hereof, the Defender humbly craves, 
that there be a commiſſion granted for examining oſ 
Lieutenant- Colonel Utter, (anent what was deponed 
by Macnachtan, and ſeveral others) viz. of the De- 
fender's ſmall affection to the Augliſb, or any other 
authority but the King's. Likewite, it is notorious 
how unjuſtly he was perſecuted before the Excht- 
quer here for the time, for payment of 4000 J. Se. 
ling, alledged to be due for by-gone few duties 


This being the Defender's true cafe, it is hoped, 
that 


s 1 * 1 0 
m e 


* 6 9 wv —_—_— sY 


1661. 


that the honourable Court of Parliament, will take 
confiveration how the Defender ſtood out as long 
as he could, till he was priſoner 3 and will have a 
different conſideration ot Subjects acting under the 
Jlawtul Magittrate in exercile of his authority by 


- himlelf, or others lawfully conſtituted by him; and 


of the actions under crue} uſurpation and tyranny, 


the lawtul Magiſtrate being forced, for his own ſate- 


ty, to abandon his Dominions and People to the luſt 
and oppreſſion of the unjuſt Uſurper, (who was 
maſter not only of their fortunes and perſons, but 
their lives, and all that was dear to them ;) and had 
for a long time detained the poſſeſſion of his unjuſt 
uſurpation, and devoured the lawful Magiſtrate. 
Which caſe is not only differenced by all who write 
on that ſubject, but alſo Cote in the third part of 
the Inſtitutes of the Laws of England, cap. 10. anent 
Treaſon, in expounding the Statute of the 25 
Fi, III. upon the words of the Statute le Roy, 


puts ſuch a weight upon the King's being in poſſeſ- 


lion, or one of the lame, that he expreſly atfirms, 
the Statute 15 to be underſtood of a King regnant, 
and in pollcfſion of the Crown and Kingdom; as 
allo, that in ſuch caſes, a favourable conſideration 
is to be had of the actions of a ſubject, who was 
particularly noticed, and jealouſly looked upon by 


the Ulurper, for his affection to the lawful Magi- 


ſtrate and his Government. All which being re- 
mitted to the Commiſſioner his Grace, and the ho- 
nourable Parliament their conſideration, he now 
comes to anlwer to the eleventh article: againſt 
which eleventh article, and all the members there- 
ot, as libclled, it is alledged, the ſaid article is ge- 
ncral, not condeſcending on the day or month, nor 
on the particular year of God, of the committing 
of the deeds therein libelled, but only alternative 
in anne 1653, or 1654, and therefore (as has been 
oft before alledged.) the ſame is inept, and there 
can be no procels thereon. 2. It is not condeſcend- 
ed on, nor elcared, which of the Acts of Parliament 
libelled on in the propoſition, this article, and ſeve- 


ral members thereof, are ſubſumed; and therefore 


it is obſcure and general, and in that incertitude 
the Defender has reaſon to deny, that it can be ſub- 
ſumed on any of the ſaid Acts, to infer the ſaid 


crime and pain. 


As to that which is firſt libelled in this article, 
That the Defender did not riſe in arms with the Com- 
miſſioner his Grace, and the Earl of Glencairn, who 
were commiſſicned by bis Majeſty ; the Defender 
repeats the two exceptions aforeſaid, againſt the 
whole article, being confident this cannot be ſub- 
ſumed on none of the Acts libelled on. And fur- 
ther alledges, that it is not relevantly libelled, to 


_ infer. (vel minimam culpam) againſt the Defender, 


far leſs ſo high a crime, except it were libelled, 
that your Lordſhip's commiſſion had been ſhewed 
him, and he required, which was never done. And 
hercin he may refer himſelf to the Commiſſioner 
hie Grace's Declaration 3 and if his Grace does not 
remember, that the Defender ſent him word, ſhew- 
ing his deſire to have met with his Grace, and to 
have ſpoke with him about the buſineſs; but had 


never the honour to have his Grace*s anſwer or ap- 


pointmenr, | 

2. or further clearing, that his not joining, ex- 
cept be had been required, is no crime, it is evident 
tom tle tourth Act of the firſt Parliament, Zac. I. 
chat thoſe only arc puniſhable, who do not aſſiſt 
the King's loft, being required thereto. And 
C 155 {age 36s, ays, that becauſe the King has 
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ſo many Vaſſals, they are not obliged, nor cannot 
be punithed ; except the particular pain to be in- 
flicted upon the away-ſtayer, be particularly expreſsꝰd 
in the edict, by which they are commanded to ap- 
pear. And page 365, he ſays, that thoſe who come 
not, being warned by an edict, ſhall be puniſhed ; 
and page 370, he ſays, that the Vaſſals ſhould not 
be obliged to appear at any ſuch ſervices, except 
they be deſired ; which commands ſhall be proved 
by his Peers. Theſe edits were particularly requi- 
red by the fundamental Law, and were called Heri 
bona, which is defined by Cujas, to be the calling 
and citation of the army, and is lib. 3. cap. 10. 
quart. leg. franc. to be the puniſhment of him who 
comes not to the King's hoſt, when he is called: 
and this aſſertion is clearly proved from Rague, in 
his Treatiſe de Fur. Reg. pag. 53. Likewiſe b 
the ſaid Act of the firſt Parliament of King James I. 
it is expreſly ordained, that thoſe who diſobey to 
defend the King againſt notorious Rebels ſhall be 
challenged : | 

1. If they be required by the King, as is ſaid ; 

2. And except they have for themſelves reaſon- 
able excuſes. But ſure it 1s, the Defender not only 
was never required, as has been alledged, but there 
were even pregnant reaſons, as he humbly conceives, 
the which ſeemed very probable at that time. 
Albeit it be the duty of all his Majeſty's Subjects, 
to riſe for his Majeſty's Intereſt, in oppoſition to 
Uſurpers; yet it was not ſeaſonable, as affairs then 
ſtood, till either they had been defeated by fea in 
the engagement, that they then had with Holland, 
(whereby both the forces might have been diverted, 
and the tranſportation of Victuals and Ammuni- 
tion from England, Ireland, and the parts of Scot- 
land under their command, and their army in Scot- 
land, might have been intercluded ;) or that Spain 
and France had concluded that peace, whereof there 
was then ſeveral reports: and thereupon his Maje- 
ſty's ſubjects in Scotland, might have had hopes of 
ſome probable aſſiſtance in the undertakings fin 
his Majeſty's ſervice ; or that diviſion, and in conſe- 
quence, confuſion, had fallen out in the Exgliſb 
army amongſt themſelves z whereof there ſeemed 
to be but little hope, ſo long as the appearance for 


his Majeſty ſhould meet them as againſt a common 


enemy, as it was, Like as it would be thought it 
ſhould have no other effect; and as in effect the 
event proved, that that army never divided till they 
had no common enemy, againſt whom, mutual pre- 
ſervation doth neceſſitate a mutual concourſe, but 
all at amity one with another, And albeit a parti- 
cular command had not been abſolutely neceſſary, 
(if his Majeſty had been there in perſon) yet in a 
juncture of time, wherein ſuch a war was impro- 
bable for many ſtate reaſons (which induces the De- 
fender to believe, that there was no commiſſion 
granted at that time) which preſumptions excuſant 
4 dolo; and without dole (as has been ſaid formerly) 
there can be no crime. And though he had been 
required, yet could not have been puniſhed for his 
not obeying, ſeeing in effect he was the enemies pri- 
ſoner upon demand. 

But this is conceived only to be libelled as an ag- 
gravation of what followed, which is, That be join- 
ed in open hoſtility with the Uſurper”s forces, eſpecially 
with the Colonels Overton and T wiſleton, at the leaſt 
Cobbet and Twiſleton, at the leaſt Twiſleton, when 
he was in the Highlands, and in oppoſition to the ſaid 
Earls. 
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It is anſwered, 1. This member is general, not 
condeſcending upon the particular deeds of hoſtili- 
ty, and therefore inept; for criminal libelling ought 
to be moſt clrar, as is affirmed by Dambaud, cap. 
30. prax. Coron. num. 4. and ſhould contain all the 
qualities of the crime alledged committed. And as 
to the alternative, that he joined with one or other 
of chem, it is moſt lax and obſcure, and therefore in 
that alſo this Dittay is inept. And for the alterna- 
tive added (at the leaſt he gave counſe])} aon relevat 
(becauſe general) except 'the counſe] were conde- 
ſcended on, and that it were ſuch as might fall un- 
der the Acts libelled on; and the moſt that can be 
alledged, if the time were condeſcended on of his 


alledged joining, is, that he was in company (it 


may be) with Twi/lzton z and if it was, he was only 
going along with him to General Monk (being ſent 

for by him, and that when the Earl of. Glencairn 

was under treaty with him; it not after the treaty 
was concluded, which he conceives-will not be de- 

nied) and the Defender being their priſoner upon 
demand, by his capitulation with Major-General 
Dean. . (1.3 ee 3 YEH 3. 77 

It is alledged- firſt, that a priſoner ſhould go in 
company (being commanded) with, and to thoſe 
whoſe priſoner he 1s, 1s nothing like a crime. 

2. Though that had not been, yet he alledges in 
anſwer to that member of the alternative, anent 
his furniſhing of ſeveral pieces of great Cannon to 
Alured, Governor of Air, viz. That the Defender 


and all that was his, or in his poſſeſſion, being un- 


der the abſolute power of the Uſurper; they might 
command him to go, or call him where they 
would, with whom to go along, or to bring what- 
ever he had to them, had it been on his back, had 
he been able to carry it: and that cannot be impu- 
ted to him for any crime (otherwiſe who ſhould be 
innocent) when ſubdued; muſt they not give to 
their enemy of their goods, whatever he will have? 
And who in Scotland ſhould be innocent? Behoved 
not all to bring them; that is, in effect, did they 
not take what they pleaſed? But as for volun- 
tary going, or joining in action with Twiſſeton, or 
any of the others named in their ſervice, the Defen- 


e 


der abſolutely denies the ſame. 01 


Jen, For his taking and relieving priſoners, no 
relevat, bone © the pri ſoner were ſpecially conde- 
ſcended-on : E relieving of priſoners, is not 
relevant to infer any crime, but on the contrary is a 
good office to the perſons and parties; except it is 
libelled that he, as an Officer under the Engliſb ſervice, 
took and relieved priſoners, which can never be 
| made appear, Whatever the ſame might import. 
But the truth 6. the Defender meddled with no ſuch 
things ; and the Defender ſhall truly relate the point 
of fact which he: conceives hereby to be meant, 
which is as follows: The Defender hearing that his 
Ile and County, of, Ka/naith was pillaged, and go- 
ing up the river Clydde, the boat wherein he was, 
being followed by another boat; and the Defender 
having asked what they were, they alledged they 
did belong to the Earl of Glexcairn, but could 
ſhew no warrant; and thereupon the Defender ha- 
ving ſome ſuſpicion. that they were rather. robbers, 
than ſoldiers belonging to the Earl; and fearing that 


_ General Mont, whom the Defender was then going 


to, and whom he had never ſeen till that time, 
might get notice thereof, and make uſe of the ſame 
as à ſnare; the Defender adviſed them to ſecure 
their money and arms in the hands of one of his 


ſervants, upon aſſurance that the ſame ſhould be 
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delivered to them, after he ſhould be certified whar 
they were; and thereafter recommended them({fearins 
to incur the danger of a private priſon) to the Gal. 
riſon of Dumbarton, not under the notion of ſoldiers, 
under the Earl of Glencairn, but as common Delin— 
quents for injury done to the Country. And at his 
return after a few days (being tender that they 
ſhould incur no danger) procured their releaſemen;, 
and their names were never enrolled as priſoners to be 
exchanged; and according to his promiſe, he cau-— 
ſed to be re- delivered their money and arms. 

As to the following member of that article, 272. 
That the Defender took pay from the Uſjurpers, for « 
company of Scots under them, and in their ſes vice: 

Adhering to the ſeveral exceptions againſt the re- 
levancy of the propoſitions of the Dittay, and ex- 
ceptions againſt this whole article, in the beginning 
of the anſwer thereto z ſpecially that it is not con- 
deſcended, under which of the Acts libelled on, 
this member is ſubſumed, till which be done, the 
Defender has reaſon to deny that it falls under an 
of them. Neither is it relevantly libelled to infer 
any crime, unleſs it had been libelled, that the De- 
tender, having commiſſion tor that pretended com- 
pany for the Eugliſb ſervice at that time, had levied 
that company, or inrolled their names as a formed 
company, under the Engliſh and their Regiments, 
and engaged them to the Commonwealth and their 
ſervice; becaule theſe are required ina ſoldier in any 
ſervice, 

1. That he be relatus in numeros, that is to lay 
inrolled, per lex cod. 42. Z. de Teſt, milit. 

2. Ut praſtet Sacramentum, that is, that they 
gave the oath, ex milit. 11. F. cod. & Vepet. 2. cap. 
6. or that the Defender had imployed them in the 
Engliſh military ſervice, or in execution of their or- 
ders, all which the Defender abſolutely denies; they 
never having been inrolled, given any oath or en- 
gagement, or imployed in their ſervice, as is ſajd. 
But on the contrary, and the truth is, there uſed 
to be in the ſaid ſhire, and all other places in the 
Highlands in broken times, watches to keep off 
depredations, maſterful reifs, and other oppreſſions 
amongſt the country people themſelves and their 
neighbours in ſuch times. And accordingly, in 
the year of God 1653, or thereabout, the ſhire of 
Argyle not being able to entertain their watch, and 
pay. ceſs alſo (not being as yet well planted after the 
burning) General Monk was prevailed with, to 
help to entertain the ſaid watch, (like as at the ſame 
time, alſo ſeveral other ſhires bordering upon the 
Highlands, as Inverneſs, Perthſhire, Aberdeenſhire, 
Sterling, Dumbarton, all of them had watchesat the ſaid 
times, and allowance therefore from General Monk) 
who within two months did withdraw the ſaid al- 
lowance from the ſaid watch of Argyleſbire, be- 
cauſe they refuſed to engage againſt thoſe that were 
then in the hills, under the Defenders ſon and others, 
whom the ſaid General Mont alſo alledged they fa- 
voured; and thereupon withdrew his help and al- 
lowance for the ſaid watch, and ſpake of the De- 
fender what his Grace pleaſed. 

And to evince that this was nothing but a watch, 
the men were not in a formed company, but ſeve- 
ral Gentlemen in the ſhire had the ordering of ſe- 
veral numbers of them at convenient and needful 
places of the ſhire, with proportionable entertain- 
ment, and without ſubordination as ordinary ſol- 
diers ; all which is notorious, and, if need be, the 


Defender offers to prove. And the Duke of Ale 


marle it is hoped will remember, how much — 
e 
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he was, that the Defender would not engage 
the ſaid watch, againſt the ſaid Lord Lorne and his 
parties; and what prejudice he did til} entertain 
againſt the Defender upon the ſaid publick account. 
As alſo Colonel Robert Lilburn, when the Lord 
Lorne and Kenmure went to Rentyre, in the year 
1653, the ſaid Lilburn, immediately upon the 
notice thereof, having come with a conſiderable 
party of the Exgliſb army to Dumbarton; and ſent 
o the Defender to meet him, and to go along with 
him in Argyle towards Kentyre : if the ſaid Colonel 
does not know and perfectly remember, that the 


Defender ſhunned the meeting, and would not go; 


whereupon he returned back with the forces, after 
he was at the length of Lochlamond; whereupon the 
Defender humbly craves that he may be urged ro 
declare. As alſo that the Counteſs of Balcarras 
may be examined, if the Defender did not aſſiſt 
her and her huſband, in their paſſage through 
Argyleſtire, as they were going to a meeting at 
Finlariz, for the buſineſs in the hills, in the year 
1653. Neither can it be alledged, that the Defen- 
der or any of his people did the leaſt prejudice to 
any perſon or party that profeſſed to be for his Ma- 
jeſty's ſervice 3 albeit if he had been ſo diſpoſed, he 
had and might have had ſeveral opportunities to 


have done the ſame. 


As for the member following, That the Defender 
called the aftings of his Majeſty*s forces againſt the 
Uſurper, rebellion : 1 a : 

It is moſt general, neither condeſcending on time 
nor place, and therefore irrelevant and inept 3 but 
when condeſcended on, he nothing doubts, but 
that it ſha)l appear he ſpoke no ſuch things, nor had 
he ever any ſuch conſtruction thereof. 

As to the Jaſt deed in the ſaid article, That the 
Defender in anno 1654, took upon him power to bring 
off ſuch as were in that ſervice, and to give remiſſions 
therefore, and particularly to John Macdowgall : 

It is general, neither condeſcended on time nor 
perſon brought off, and therefore inept, and irre- 
levant. And if it be meant only of the perſon na- 
med, viz. John Macdevigall of Dumolich; it will 
never be made out that he was in that ſervice, when 


the Commiſſioner his Grace and the Earl of Glen- 


cairi were in the field; nor that ever there was a 
remiſſion granted by the Defender to him, or any 
other, in relation to that ſervice. 

As to the twelfth article and firſt member there- 
of, anent the Defender's countenancing and aſſiſting, 
by bis perſonal preſence, the tyrannical and treaſon- 
able Proclamation of Richard the Uſurper and Pro- 
tebtor of his Majeſty's dominions, at the Market-Creſ' 
of Edinburgh, and Dumbarton: ; 

The Defender is ſo notoriouſly innocent of this 
member of the article, that he might with much 
confidence (in place of all other defence) ſimply 
deny it. But he will do no more for defence and 
clearing of his innocency, than where he is to pro- 
pone his defence of alibi, that there month and day 
mult be condeſcended on, whereof none is conde- 
ſcended on in this member of the article; and till 
this be condeſcended on, it is inept, and the Defen- 
der ought to be aſſoilzed therefrom. But the days 
of the faid Proclamation at Edinburgh and Dumbar- 
ton, being conde ſended on; the Defender offers him 
to prove, that during theſe days he was alibi, and 
neither at the city of Edinburgb nor Dumbarton all 
theſe days 

As to the ſecond member, anent the Defender's 
Procuring himſelf elected a Commiſſioner for the ſhire 


of Argyle, for High-Treaſon. 
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of Aberdeen; and accepting a Commiſſon from them, 
to Richard's pretended Parliament, and ſitting and 
voting therein, as a Member of his pretended Heuſe of 
Commons : | 

That the Engliſh uſurpation, was one of the moſt 
horrid uſurpations that ever has been in Eurore, a- 
gainſt all divine and human Law, againſt the moſt 
uncontroverted right of the moſt ſhakrious of Kings, 
our dread Sovereign, and his moſt Royal Father 
of eternal glorious memory, which none of com- 
mon ſenſe or honeſty will controvert. Next, the ſaid 
Uſurpers having nothing but an unparallelled, un- 
juſt detention of that power, whercunto no manner 
of way they had the leaſt right to, or any title what- 
ſoever; but in place of a title, armed violence and 
force: the only mean (for title they had none) 
whereby they both de fa attained, and violently 
detained that poſſeſſion unjuſtly, of that power 
whereof the only right was, and poſſeſſion ought to 
have been our dread Sovereign's: Whoſoever by 
arms, counſel or otherways, aided or abetted thar 
armed force, in eſtabliſhing de facto, of the power 
in the perſons of the monſters of men, and ſo in 
ſetting up of that abominable uſurpation; that he is 
guilty of the higheſt Treaſon, is heartily acknow- 
ledged. But the Uſurpers having treaſonably thruſt 
their and our Sovereign, his Majeſty, from all poſ- 
ſeſſion of his juſt right, and having taken upon them 
the ſupreme power; and being poſlels'd (though 
moſt unjuſtly) yet moſt peaceably therein, and 
keeping the ſame by force, as they had taken it ; 
the caſe then became moſt ſingular, as to what the 
poor oppreſſed ſubjects under their force might do, 
hoc rerum ſtatu poſito, in this ſtate of affairs, where- 
in the Uſurper had treaſonably put them. Luck- 
lama a molt acute Juris. Conſult. Ecclog. 6. mem- 
bran. in L. 3. de Officits pretorum obſerves learned- 
ly, that Diſtinctio fieri debet inter perſonam ejus qui 
Magiſtratum gerit (cum tamen jus ad Magiſtratum 
non habeat ) & ipſum Magiſtralum quam geſſerit ; per- 
ſona enim ejus eſt privata, hic publicus ; & in publicisnon 
tanita perſone quam utilitatis hic publica habenaa eſt ra- 
tio, ut enim tutela, ait Cicero, P. 1. Offic. Sic procurato 
reipub. ad utilitatem eorum qui commiſſi ſunt, non ad 
eorum quibus commiſſa gerenda eſt, & ſapientes defi- 
ciunt nibil aliud eſſe imperium niſi curam rei aliene, ut 


ait Ammianus Marcellinus lib. 29. that is, ip/ius rei- 


pub. So Lucklama diſtinguiſhes betwixt the perſon 
of him who unjuſtly de facto attains the Magiſtracy 
(whoſe perſon is ſtill but in effe& private, and in 
the caſe of uſurpation, a Traitor) and the Magiſ- 
tracy which he carries, which is publick. 


Likewiſe, it ſhould be diſtinguiſhed betwixt Acts 
concurring with the Uſurper, transferring de fa 
in bis perſon the power he uſurps, (which are 
treaſonable againſt the lawful Sovereign) and 
acts, whereby the oppreſs'd ſubjects make uſe of 
the power now uſurped ; wherein the utility, not of 
the Uſurper, but of the ſubjects is reſpected, as 
Lucklama obſerves, ubi ſup. And then Grotius, lib. 


1. de Jure belli & pacis, cap. 4. num. 15. ſpeak- 


ing de invaſore imperit, of an unjuſt invader, while 
his poſſeſſion remains unjuſt, ſays, the act of power 
is binding for the good of the Commonweal ; 
and becauſe it is probable the lawful Governour's 
will is, rather the Uſurper's command ſhauld be obey- 
ed, or take effect, than that Laws and Judgments 
ſhould fall in confuſion in their terms; Reſtat ut de 
invaſoreimperii videamus nunc pytquam longa poſſe ſſione 
vel pafto jus naTus eſt, fed quam diu durat in juſtæ 

Phidende 
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Poſſidendæ cauſa, & quidem dum poſſidet actus imperii 
quos exercet vim habere poſſunt obligandi, non ex ip/tus 


jure, quod nullum, ſed ex eo quod omnino prebabile ſit, 


eum qui jus imperandi habet ſive eſt Populus ifje, ſive 
Rex, five Senatus, te male interim rata eſſe qua 
imperat quam legibus ſub tali fummam induci 
confufionem, And L:ſſins, who is one of the Au- 


thors Grotius cites upon the place, ſays, in the 


place cited, viz. Lib. 2. de Juſtitia & Fure, cap. 
29. dub. 9, F. 37. That Tyranni uſurpatione Fo- 
teftatis mandatis obtemperandum propter bonum com- 
mine; which is, that the Tyrant and Uſurper is 
to be obeyed, even from the law of nature, for the 
publick good, in ſuch a {tate of affairs; and adds, 
alioqui omnia eſſent plena latrociniis & furtis ; that is, 
all would be full of robberies, thefts and confuſion 
in that ſtate of affairs, becauſe of the Uſurper's 
force, the uſe of no other Government can be had. 
So that the neceſſity of the benefit of Government 


for the good of the ſubjects or common- wealth, el- 


pecially in what relates ad reipublice ſtalum, in 
things neceſſary for the ſtanding of the common- 
wealth, or to evite the ruin thereof; and the in- 
terpretative and preſumed conſent thereupon of the 
Prince, who has the right to the authority which 
the Uſurper has uſurped, but is excluded by the 
Uſurper from benefiting the ſubjects by it himſelt 
tor the time, are the two grounds whereupon the 
making uſe of the power now in the hands of the 
Uſurper is founded, as is ſaid, Whereupon it is 
ſubſumed, that in our caſe, the Invader and U- 


ſurper Oliver having violently taken upon him the 


power, after he had put his and our Sovereign 
from the poſſeſſion thereof, oppreſs'd by his armed 
force this Nation, and amongſt others the defender; 


and Oliver having kept the poſſeſſion all his time, 


and Richard continuing the ſame ; the benefit of 
that power, which now he had uſurped, and where- 


of he was in poſſeſſion, was, as always it is, ſo 


neceſſary for the ſtanding of the common-wealth, 


that without it men become but as fiſh in the ſea, 


the lefler a prey to the oppreſſion of the great : 
but eſpecially, the ſaid Richard having called a 
pretended Parliament, and commanded the Shires 


to ſend Commiſſioners thereto, Meetings and Re- 


preſentatives of the Nation, as they are of great uſe 
at any time, for treating common affairs of com- 
mon conſent, ſo tranſcendently at that time, for 
moderating the arbitrary tyranny of a Uſurper; 
and that not being able to expugn his force, they 
might by ſtrength of common-counſel, overcome 
and oh Ber his reaſon to things abſolutely neceſ- 
fary for the ſubſiſtence, ar leaſt for the preventing 
the ruin of the whole body of the Kingdom, and 
of his Majeſty's Lieges therein: as was the ſtopping 
that miſerable union, which the defender knew 
that it would be, as it had been before, at even 
other Parliaments, ſo, at that, ſtrongly attempt- 
ed, as indeed thereafter it was. Which union was 
that Vorax wherein our Religion, our ancient Go- 
vernment monarchick in his Majeſty's perſon and 
family, and the intereſt of the nobility and our liber- 
ties, were wholly ſwallowed up; and under pretext 
of being united, we were really enſlaved to that 
pretended commonwealth. The eaſing, if they 
could not perſuade him to the taking off of the 
maintenance and ceſs, (which upon Scotland, was 
ſixtuple more than the proportion of England, and 


in it lelf ſo heavy, with the exciſe and other publick 


burthens, laid by the Uſurper on it, that more was 
exacted in one month, than his Majeſty's royal Pre- 
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deceſſors would have impoſed or taken of taxation 
for an age, ſo that the Country could not ſubſiſt 
under it ;) as alſo taking off ſome of the forces un- 
der which we were kept in bondage, if that at leaſt 
could have been obtained: The prevention of the 
alteration and change of our whole laws, which was 
vehemently threatned, yea, and in general, the 
confounding, and, dil optims, circumventing and 
defeating of the counſels, by which the event prov- 
ed, it was more hopeful and eaſy to overcome that 
force, than by might or power. And as the liber- 
ty of the election of the members in England, at 
that time of Richard's Parliament, made it er 
able to his Majeſty in it, and hopeful to all his 
Majeſty's friends and loyal ſubjects, ſo was it no 
imall encouragement to the defender to go there 
tor the ſame end : And at the mceting in the Com- 
mittee of Scots affairs, and ſeveral other meetings 
when they were upon the debate of the ſaid union. 
the defender, on purpoſe to ſtop the ſame, did pro- 
pone, that there could be no union, except it were 
agreed, that we might enjoy our Religion in Scot- 
land without alteration, as it was eſtabliſhed by 
our own laws; and that we might be ruled and 
judged according to the fame laws, and except our 
ceſs were proportioned according to theirs in Zyg- 
land. All which Concerns the defender knew would 
never be granted, and were indeed ſo utterly im- 
probable at that time, that the propoſition there- 
of was conſtrued for no other end, than for the end 
aforeſaid, to ſtop the ſaid union: likewiſe it did 
ſo well ſucceed, as in effect it did obſtruct it, as 
the ſeveral perſons of quality that were preſent 
can, and if need be will declare. And at that meet⸗ 
ing, the actings and uſurpation of the Uſurper 
Oliver, and the oppreſſions of that army were of 
purpoſe much called in queſtion, to make that Go- 
vernment and them odious, which accordingly hap- 
pily followed; and ſuch a breach and confuſion 
amongſt them was made, that their affairs thereaf- 
ter could never come to any conliſtency, which 
made conſiderably and evidently, a way to his 
Majeſty's happy and glorious Reſtauration. To all 
which joining, that the call and command of the 
armed force has parentis neceſſitatem, a neceſſity of 
obeying ly ing upon perſons under their power; it 
will follow from what is alledged out of theſe a- 
bove-cited Authors, founded ſtrongly on reaſon, 
the defender in that ſtate of affairs had neceſlity 
and ſome obligation to go and eſſay, what could 
be done by counſel, wiſdom and prudence, ſince 
now there was no ſtrength nor might left, effectu- 
ate for the ſtanding, ar leaſt, to evite the ruin of 
the Country, in the particulars above mentioned, 
and others of that nature ; at leaſt, the defender, 
as all of us, was under their force ; and for evi- 
ting of his own and the Country's ruin, habuit 
parentis nece{ſitatem : and by conſequence there was 
no deſign of treaſon therein, but by the contrary 
molt loyal intentions, upon good ground of hope, 
and very probable appearance. And therefore it 
is hoped the Commiſſioner's Grace and the Eſtates 
of Parliament will not find this member relevant 
to infer ſo high a crime againſt the defender; hoc 
maxime attento, that beſide publick ends, it was 
even a neceſſary ſelf-preſervative act; for the De- 
fender had ſeveral other things of perſonal intereſt ; 
as that they had ordained him to pay to 
them about 40007. Perling, for alledged few du- 
ties, (and in time coming ſo much, that both 
joined, he was not able to bear) and if need 
| | be 
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be, it is offered to be proved, and that he was 
moſt rigorouſly perſecuted for the ſame; not only 
threatning to uſe real execution againſt his E- 
ſtate, but alſo to impriſon his perſon, _ 

For eviting whereof, he was behoved to go at 
that time to London, and could not have his perſon 
ſecured from arreſtments there, but by going in 
commiſſion : And it is known that his Majeſty is 
ſo gracious, as in not a few, to excuſe what they 
did of that nature, to evite though but their own 
perſonal ruin, not imputing it to unfaithfulneſs in 
them at ſuch a time; according to whoſe glorious 
and imitable example, it is with much confidence 
hoped, that the Commiſſioner's Grace and honour- 
able Eſtates of Parliament will have a favourable 
conſtruction of what the defender did in that par- 
ticular, being neceſſitated thereto, both for pub- 
lick and private intereſt ; without any deceit or 
fraud, either in the intention or event, there being 
nothing at that time, while the defender was 
there, done, for confirming the uſurpation, or ex- 
cluding his Majeſty's intereſt. 

Likewiſe it may appear, that it was only the 
concourſe both of publick and private intereſts and 
neceſlities aforeſaid; that moved the defender to 
go at that time; becauſe, though he was deſired 
oftimes before to go, yet he ſtill refuſed till then: 
He was one of the laſt that went to that, being 
the very laſt pretended Parliament under their 
power; not till long after that commiſſioners had 


gone for the Nation tor ſeveral years, and that all 


had ſubmitted to their conſtitutions, and were of 
neceſſity made uſe of as laws for the time. 

As for the aggravations of this member, and to 
the firſt, That becauſe of the defendant's nobility, 
he was incapable to have been elected, at leaſt 
might have refuſed : 

It is anſwered, that it is notorious, nobility was 
not then reſpected 'at all; nor was any ground 
of excuſe, the meetings to the elections being com- 
manded to all, as heretofore, (and ſo noblemen 
and others heretofore met promiſcuouſly through 
all the Nation) as is notoriouſly to all known. 

And whereas it is libelled, That he had not his 

reſidence within the Shire; it ought to be repelled 
as irrelevant, becauſe it is true, and was known 
to the uſurpers, and their miniſters and underlings, 
that he had land within the ſaid Shire, and that 
conſiderable. So that he could not decline the ſaid 
employment without prejudice, the will and Juſt of 
the uſurper at that time being uncontroulable, and 
tied to no rules of law or juſtice, 
And where it is inferred, That fitting and vo- 
ting in that pretended Parliament, he acknowledg- 
ed his Majelty's power and intereſt to be in the U- 
ſurper's perſon : It is anſwered, 

1. He acknowledged the ſame no otherwiſe but 
as all the Kingdom did, to wit. de facto; for de 

{as the Uſurper had taken or poſſeſs'd himſelf of 
the power ; as his Majeſty is pleaſed to ſpeak of it 
in his proclamation anent commerce with Portugal, 
in October laſt, and had detained the ſame for a 
Jong time: Bat neither the defender, nor any o- 
ther loyal ſubject, ever did, or will acknowledge, 
that de jure the lame belonged to him, or that he 
had any juſt right or lawful title thereto : as alſo 
Leſſius ſays in the above-written place, ſpeaking of 
them that ſeek from Uſurpers that uſe of Govern- 
ment; whereunto he ſays, they are holden in 
and obliged, once taking on them the Govern- 


ent, (though ſinfully and unlawtally ) they ſeek 
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the benefit of it, ſays he not abſolutely, but under 
a tacit condition, viz, if the uſurpers will take up- 
on them the Government: Petunt, faith he, ha- 
cita quadam conditione, ſi velit ſe pro principe gerere; 
ſpeaking of the Ulurper. And that the Ulſurper 
would not give the uſe of the power he had taken 
upon him, but in the way he pleaſed, was his crime 
which he continued during his ufurpation; In re- 
ſpect of all which, it is humbly craved, that the 
defender may be aſſoilzed from the crime of trea- 
ſon, libelled thereupon. . 10 a | 

Like as for the defender's further clearing in this 
particular, it is humbly defired, that certain minit- 
ters and others above exception, whom the defen- 
der ſhalt condeſcend on, may be examined, if af- 
ter his return from England, in anno 1658, he did 
not expreſs with great joy his hopes, tha: buſineſs 
in England did tend toward his Majeſty's advan- 
tage. | 
[:em, That a commiſſion be ditected for examin - 
ing Sir Antbony Aſpley-Cooper, and ſeveral other 
Engliſhmen above all exception; how the defender 
expreſs d himſelf in private anent his diſaffection to 
that uſurpation, during his being there the time of 
the ſaid Parliament, even though to his very great 
hazard at that time. | | 

Item, T hat certam perſons, upon whoſe names 
alio he ſhail condeſcend, may be examined, if th» 
detender to their certain knowledge, at the time of 
Sir George Booth's riſing, (which fell out immedi- 
ately after the defender's return from the ſaid Par- 
liament) did not put himſelf out of the way, being 
informed that he was to be ſecured, and thteupon 
delay'd his journey to Caithn?/5, and fo be the rea- 
dier to have laid hold of any opportunity that 
ſhould have offered for his Majeſty's ſervice and 
reſtitution; that time being the molt probable that 
ever offered after Worceſter fight. 

As for the precept of twelve thouſand pound 
ſterling, which is alledged the defender got from 
the Ulurpers 

It is anſwered, The defender did indeed obtain 
a precepr, but not as a reward of any ſervice, 
(which he never did, nor defired to deſerve 
from them) but for what they had wrongfully in- 
tromitted with, of the half of the ęxciſe of wine 
and ſtrong waters, whereunto the defender had right 
by Act of Parliament, before they had any power 
in Scotland. | 3 

And as to the thirteenth Article, firſt, for the 
whole Article, it is not conſented on what Act of 
Parliament, the fame conſiſting of three different 
members, is ſubſumed; and till it be condeſcended 
on, there can he no proceſs thereupon. | 

And as to the firſt member thereof, anent the 
words alledged ſpoken at Innerary: 

1. No time is condeſcended on, and therefore 


the libel in chat part is inept for the reaſons afore- 


mentioned, for which a criminal dittay ought to 
be ſpecial in the time, at }-ait ycar and month. 

2. Whereas it is libelled, he rebuked the mi- 
niſters ſor praying for the King, in the words li- 
belled, or ſome tuch like words; non relevat as 
to the miniſters, except the perſons were conde- 
ſcended on, whom he rebuked; . 

3. Non relevat, ſome ſuch like words; ſome 
ſuch like being molt general, except the words 
were particularly libelled, alledged to be ſuch like 
whereby the defender wight advile his defences, 
and alledge why they were not ſuch like, as he 
would if any words ever he ſpoke were con.lelcende-d 

on. 
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on. For the truth is, he never ſpoke any ſuch 
words: And was ſo far from rebuking any for 
praying for the King's Majeſty, that after the de- 
teat at Morceſter, (which is the general time libel- 
led, wherein he ſhould have rebuked the miniſters 
for praying for the King) he himſelf cauſed con- 
tinual praying for his Majeſty both in his Pariſh- 
Church and Family, yea even in preſence and audi- 
ence of the Exgliſu when they came there, though 
it was to his great hazard ſo to do. | 

As to the ſecond member anent the words li- 
belled and alledged to have been ſpoken by the de- 
fender at London, That he wondered how the peo- 
ple ſhould be ſo mad as to call home a tamily 


whom God had rejected, and would never reſtore 3 


or ſome ſuch like words: 

Firſt, This is alſo general; neither time, that 
is, year nor month, nor particular place, conde- 
ſcended on, ; 

Secondly, it is libelled, That it was in the pre- 
ſence of perſons of quality, they ought to be con- 
deſcended on. : 


Thirdly, In ſo far as it is libelled the defender 


ſuid, The people were mad to call home his Ma- 
jelly; it is general and inept, not condeſcending 
what people, and what was the occaſion ; if there 
was any motion made of calling home the King, 
whereupon that ſhould have been ſpoken, and a- 
mong whom it was. And Dambaud. cap. 30. 
prax. com. num. 4. and others, ſay, A criminal 
dittay ſhould be moſt clear, and contain omnes 
criminis patrati qualitates, lib. 30. F. de accuſ. and 


Bart. and others, ibid. that ir ſhould contain all 


the qualities of crimes alledged to be committed. 


Fourthly, Some ſuch like words non relevat, 


except the words were ſpecially condeſcended on; 
which if they were, the defender would alledge and 
evince they were no wiſe ſuch like: for the truth 
is, he never ſpake any ſuch words, but on the 
contrary did all that he could there to make way 
for his Majeſty's happy reſtauration; as has been 
at length cleared before. | 

And was a very ſuſpected perſon, in fo far as in 
the year one thouſand ſix hundred fifty ſeven, Oli- 
ver was fo jealous of the defender, that he com- 
manded him to ſtay at London, and not to return 


to Scotland, till his affairs, as he was pleaſed to 


expreſs, were ſettled, So that not without great 
difficulty, by the mediation of the Lord Broughil 


and Charles Fleetwood, he obtained his liberty: 


Whereupon the defender defires the ſaid Charles 


Fleetwood may i, examined, which he alſo deſired 


at Landon. And not only was ſuſpected, as odious 
to the Ere!ih for his known affection thereunto, 
as is notorious, and has allo before been expreſs'd. 

As to the third member of the ſaid Article, anent 
the alledged ſpeech in Maſtertonne's ; 

1. Neither the year nor month condeſcended on, 
and therefore general as to the time, and inept. 

2. As to the firſt member thereof, That he 
would own any thing he had done ; 

Firſt, It is exceedingly general, and not rele- 
vant 3 except what were the things he had owned 


Ve re ſpecially condeſcended. and what time, year 


and month: It is an unparallell'd generality, and 
therefore till made ſpecial, no proceſs thereupon. 
Secondly, It can import nothing in common 
ſenſe, wherein to own a thing is to acknowledge it 
for a man's own 3 but what he had acknowledged 
to be his own, whether word or deed, he would 


yet acknowledge; which is an expreſſion of inge- 
nuity, and no crime : And this being the received 
ſenſe of owning, the word cannot be ſtrained to 
any other ſenſe; or if occaſion ſhould be taken fo 
to do, and that another ſenſe could be put on thar 
expreſſion, yet being more interpretatio capienda 
eſt, the moſt uſual interpretation is to be taken 

Herd. eaque S. I. I. F. de reg. juris, as being both. 


juſteſt and ſafeſt by that law. And in ambiguous 


ſpeeches, or ſuch as may receive two ſenſes, every 
man is the beſt expounder of his own mind, and 
his interpretation ought to be admitted, per leg. in 
ambiguis F. de reg. juris and other laws. But the 
ſenſe aforeſaid is ſo plain, that there is no place for 
caption, | * 

As to what follows in the ſaid member, That if: 
what he had owned or done were to do, he would' 
do it again, albeit he had known that all that has 
been would have come : | 

1. As to what is alledged againſt the firſt part 
of this member, That this is exceedingly general 
as to the time and month he ſhould haye ſpoken 
it on: 

2. As to what the things are that he would do 
if they were to be done, and that time the things 
were done or owned to be done, or that the ſay- 
ing that he would do if they were to do, is a 
crime. | 

3. What were thoſe things in particular that are 
underſtood, or may be ſubſumed under the general 
of all things that has come to paſs ; whereupon 
It may be inferred, that that were a crime for the 
defender to have ſaid, that notwithftanding of them 
he would do what he had done, if that were to do; 
and therefore the libel in this part of the member 
is alſo general, obſcure and inept. And to evince 
the ineptitude of this generality, ſuppoſe the defen- 
der were thus indicted; You are indicted for all 
that you have done the times by-gone, preceding 
your being in James Maſterionne's houſe, after your 
coming for London ; were not that dittay without 
all controverſy irrelevant? Then is it not alſo ir- 
relevant to be indicted for owning in general that 
he had owned, or ſaying in genera], That he would 
do that he had owned during that time, if that were 
to do again, without any turther particular conde- 
icendance ? | 

Like as, 4. There is a very clear, obvious and 
benign ſenſe theſe words may have, (if ever he 
ipake, as he truly never remembers that he ſpake 
any ſuch words) that if it had been poſſible that 
times could have returned, and actions to be done 
under the ſame circumſtances and repreſentations 
they had then, it is probable theſe ſame might be 
the defender's actions again, though he had known 
what had come thereafter, not having connexion 
with, or neceſſary dependance on theſe actings, each 
does not ſo much as import his preſent thoughts 
or approbation thereof, but is very conſiſtent with 
a preſent diſapprobation of the ſame, - And 1s it 
not ordinary to ſay, that if ſuch times were as 
has been, or ſuch motives or circumſtances of ac- 
tions as has been, that it is very like I would be 
engaged in them as well as others, or as I have 
been my felt? And yet to lay with great conſiſt- 


ence I ought not ſo to do, like as truly it is known, 


and if need be, is offered to be proved; that the 
defender, on the juſt contrary, had ſaid to one of 
'Cromwe!'s Counſellors, and to many other famous 
Gentlemen, that chings had been done wherein * 
c wou! 
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yould have been very far from engaging in, if 
he had ſeen what followed, which was the product 
of the corruption of evil men, that had abuſed 


what was well intended, for accompliſhing of their- 


wicked ends, and (till they brake forth and could 
not be reſiſted) unknown deſigns. And the defen- 
der hopes the ſenſe aforeſaid is very clear, and even 
though it were not ſo obvious, yet rapienda eft occaſio 
que benignus Præbit reſponſum, L. Rapiend. 168. 
J. de reg. juris: That is, any occaſion ſhould be 
even taken, as it were, though there were ſome vio- 
lence done to the words, for a benign interpreta- 
tion; and therefore by all means that interpretation 
of the words that may ſeem to infer a crime ought 
to be eſchewed. Or if the word might be drawn 
co any other ſenſe, yet in dubiis benigniora preferen- 
da ſunt, as has been ſaid, in ſpeeches dubious, the 
moſt benign ſenſe is to be preferred, pret: ſemp. 56; 
V. de reg. juris 3 or where words are obſcure, or 
may ſuffer two ſenſes, the party's own interpreta- 
tion is to be taken, as the beſt interpreter of his 
own mind; Per ea que ff. 1. F. de reg. juris. And 
odia ſunt reſtringenda, favores ampleandi z what is odi- 
ous, (as that which may infer a crime againſt any) 
ſhould be reſtricted, and favour amplified z and in 
general, the Judge is always to be 'more inclined 
to abſolve than condemn, and ſo conſequently take 
the ſenſe that may abſolve, rather than that which 
may condemn, Leg. Corianus F. de oblig & 47; 
act, | 
5. The Doctors ſay, that voluntas & propoſitum 
delinquentis diſtingunt facinora per legem expreſſam, leg, 
qui in jur. 53. F. de furtts in pre : that is, the will 
and purpoſe of him that commits a crime, diſtin- 
guiſheth it 3 but velleitas, or voluntas inefficax, as 
it is called, not a will, but a would, is no purpoſe 
to do, and can be the cauſe of no crime; eſpeci- 
ally being about things paſt, and qualified with an 
impoſſible condition, if things already done were 
to do, which is altogether impoſſible, that a deed 
done can return to have a new Being, and ſo to be 
done. And even there is ſome preſumption of that 
miſtake may be in this; from the place libelled, 
in which it is alledged to have been ſpoken, it being 
ſuch as it is not improbable, that men may be very 
apt to fail both in judgment and memory, and ſo 
both wrong themſelves and miſconſt rue others. And 
as for the aggravations that follow, that by ſpeak- 
ing theſe words the defender took upon him by 
outward ſucceſs, to give judgment upon the ſecret 
Counſel of the Almighty : 1. As it is in no wife 
true that the defender ſpoke any of the words li- 
belled; ſo this does, as he humbly conceives, in no 
wite follow upon the words immediately going be- 
tore, alledged ſpoken in Maſtertonne's, viz, That 
the defender owned what he had done or woll 
do the ſame if it were to do again ; for that is 
not any judgment given of any hidden counſels of 
tne Lord's, but an expreſſion at moſt of his own 
Tions. And as for the words before theſe, albeit 
1c had been ſo preſumptuous as to ſay them, as 
ne bl-##-d the Lord he never was, yet it is not li- 
bellcd, that any thing that is therein alledged to 
nave been ſpoken, either at Innerrary or London, 
was fpoken or inferred from providence and ſuc- 
cels. For the defender bleſſes the Lord, he has 
been Otherwile taught, than to ule, or rather to a- 
bule o Tirkifb an argument, and which the Lord 


has by his Majeſty's happy r-\toration fo ſignally 


refuted. 
Vor. VII. 
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And as to the laſt aggravation, that the defen- 
der thereby hardned others, ſuch as otherwiſe were 
not ill diſpoſed, in their wicked courſes towards 
his Majeſty; it is indeed a ſad reflection upon others 
herem not called. However, 1. It is ſo general, 
both as to theſe others and their courſes, that it 


cannot, and the defender hopes it ſhall have no 
weight; eſpecially conſidering that, 2. The defen- 
der oppones his — before alledged, againſt 
all the members of this Article; whereby it is clear, 
that as they are libelled, they can infer no ſuch 
thing, in reſpect of all which the defender ought 
to be aſſoilzed alſo from this Article of the Dit- 
da y. 

1 to the laſt Article, 1. It is not condeſcend- 
ed under which of the Acts of Parliament libelled 
on, it is ſubſumed z and till then, it is ineptly libelled, 
and there can be no proceſs thereupon. Moreover, 
the defender has the teſtimony of his own conſci- 
ence, yea, and of an higher, that nothing libelled 
therein is true. Albeit if he had ſaid, that the U ſur- 
per's hazard was great from his Majeſty, and if 
his Majeſty's deſigns took effect they were ruined, 
the ſame were notorious truths, and it ought to 
have been ſo ; that is, it ought to be, and it was 
good, they were in hazard from his Majeſty's de- 
ſigns : and it was moſt juſt, that his Majeſty's 
deſigns ſhould take effect to their ruin. And what 
crime could be in ſo ſaying, he cannot apprehend ; 
however, he never ſpoke any ſuch words to Crom- 
well or Ireton, which Treton he never ſaw with his 
eyes ; and did far more abhor the leaſt thought of 
giving counſel to challenge, or queſtion his late 
Majeſty upon his precious life; and his innocency 
ſhall reſt confident; abſolutely ro deny the ſame. 

And as to the laſt part of this Article, whereby 
it is libelled, that in anne 1649, in face of the 
Parliament then fitting, he told, that the Uſurper 
Cromwell had told him, that England and Scotland 
would never be at peace till the King were put to 
death; the defender adheres, as to this part, to the 
general exception againſt all this Article. | 

That it is not condeſcended under which of the 
Acts of Parliament libelled on it is ſubſumed, till 
which be done, there can be no proceſs ; and if it 
be intended that it be ſubſumed under the 43d Act, 
2 Parl. Jam. I. and the 134th Act, Parl. S. and 1othA&t 
and 10th Parl. and 205th Act, i 4th Parl. K. Jam. 6. all 
theſe Acts, as both by their titles and tenours, and 
by Skeine in his Index on the words leaſing-makers 
appears; and it ſeems by their conjunction in this 
libel, they are underſtood alſo therein of lying ang 
ſlandering his Majefty and his Progenitors : and 
the words libelled, though very horrid, yet ſeem 
to be of another nature; And 2. to that Act 205, 
Parl. 14. Jam. b. whereon only any thing can be ſub- 
ſumed againſt him for conceal ing and not appre- 
hending; 1. It is general as to the time when 
Cromwell ſhould have told it to him, and therefore 
inept till the time be condeſcended on, which muſt 
be; eſpecially ſeeing, if it be not condeſcended on 
to have been after the engagement was broken, 
nothing can be ſubſumed on the faid Act thereupon 
againſt the defender, nor on his not apprehending 
him; for he was not holden thereto by that Act 
exprefly, except (according to Law) it had been 
in his power. But ſo it is, it is known, that at that 
time it was not in the power of the whole King- 
dom to apprehend him, whether his victory or 
ſtrength be conſidered, or the Kingdom's low and 

| H h h weak 


Vill. pract. crim. queſt. 57. 
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weak condition at that time, wherein they lay open 
to ruin by him, if the Lord had not reftrained him 
more than their power could effectuate. And as to 
the concealing and not revealing, the defender 
ought to be aſſoilzed; becauſe by the expreſs words 
of the AR, that revealing is declared to be ſuch a 
revealing to ſome of his Majeſty's privy council, or 
ſome under-officer, &c. as that there-through the 


authors of ſlanderous ſpeeches, may be called, 


tried, and puniſhed : But that cannot be ſubſu- 
med, except it were ſubſumed, that the ſpeeches 
were ſpoken before witneſs; otherwiſe could not 
have been proved, and without probation could 
not have been ſo urged, as that ſentence could have 
been given thereupon, and the Author puniſhed 
according to the words of the Act, which is alſo ac- 


. cording to Common Law, and which is hereafter 


cleared, Like as if the words thereafter ſhould have 


been found trea ſonable, and the defender not being 


found able to have proved them, he ſhould have 
brought himſelf under the crime of treaſon, for ac- 
cuſing another of treaſon, and not being able to 
prove it, and therefore could not be holden ſo to 
do. As alſo albeit the defender had heard any ſuch 
words as is libelled, (which he altogether denies) 
and that before witneſs, yet through his revealing 
thereof, the Author could not be tried or puniſhed ; 
for it is notoriouſly known, it was above the power 
of the Kingdoms at that time, as is ſaid, or for ma- 
ny years thereafter, to puniſh him. And therefore 
the defender's not revealing cannot be ſubſumed 


upon the ſaid Act of Parliament, to infer the pain 


contained therein, or related unto. 

Laſtly, the pains of the ſaid Act, and other Acts 
before mentioned together therewith, is not the 
pain of treaſon, as has been oft before evinced ; and 
therefore the defender cannot be convened for trea- 
fon, or the pain thereof, upon the ſaid Acts, but 
ought to be aſſoilzed therefrom. 

But it this member of this Article be intended to 
be ſubſumed under the laſt part of the propoſition of 
the dittay, whereby it is alledged, that by Com- 


mon Law and Practice of this Kingdom, all con- 


cealers and not revealers of any malicious purpoſe 
of putting violent hands on the ſacred perſon of his 
Majeſty, or purpoſing of killing and putting him 
to death, are guilty of treaſon 3 the defender pro- 
teſting his innocence in never concealing any ſuch 
purpole, nor the words aforeſaid libelled, which he 
abhors, he is ſo far from juſtifying thereof, judg- 
ing the horrid murder of his Majeſty to have been 
the very ruin of our peace and happineſs: Yet as 


to the relevancy, of that part of the propoſition, 


in ſo far as is founded upon Common Law and Prac- 
tice only, the defender, becauſe of the preparative, 
repeats what was before alledged in the anſwer to 
the propoſition, in that part thereof: And adds 
further, In crimine læſæ Majeſt atis, in the crime of 
leſe Majeſty, Num ſciens traflatum proditionis con- 
tra principem vel patriam, & lum non revelans, ſit 
ſpuniendus P&Ena mortis ; that is, whether he that 
knows a treaty about treaſon againſt his Prince and 
Country, be puniſhable by death. Clarus I. 5. S. 

horn that many hold he 
is puniſhable by death: And that Cognol. in his 
lib. Culpa caret H. de reg. juris num. 2, that it is the 
common opinion, citing Alciat. in lib. tacere F. de 
verb. ſig. m. l. bona fide, num. 20. F. de paſſ. & 
in lib. 4. of Calo num. 30. F. de verb. oblig. related 


allo. by Gigas, de crimine la majeſtatis fol. i 80. num. 


10 Roll. Conſ. 88. num, 10. lib. 2 Carel. prac, crim. 
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fol. 253. num. 29. faith, that all others follow 
this opinion. And Baldus cries out in one certain 
counſel, that becauſe Bartol held otherwiſe, there. 
fore his foul for that, as a crime, is tormented in 
hell. Where it is clear, that even by Claruss ac. 
knowledgement, (which is very high treaſon). i; 
not treaſon by the common opinion of the Doctors 
according as is aſſerted by the famous Authors "% 
cites, and whom he contradicts not therein, 2. And 
Clarys nothing contradicting, but this is the com. 
mon opinion, albeit he be of another mind with Bay. 
tot, that it is capital to conceal,and not reveal, yet it 
is only in two cafes, to wit, In tractatu qui fiat con- 
tra ejus perſonam vel ſtatum; that is, where he has 
been conſcious to, and known any treaty or con- 
ſultation againſt the Prince's Eſtate or Perſon. But 
as for other cauſes, he holds expreſly, that the con. 
cealer, and not revealer, is not puniſhable by death, 
in theſe words; In aliis autem caſibus etſi ſint com- 
prehenſi in crimine læſæ majeſiatis non putarem eſſe pu- 
niendam pena mortis ſubaitum qui non revelaveret : 
And that he counſels Princes, even in theſe caſes, 
to uſe clemency and humanity,rather than ſeverity ; 
and to excuſe their ſubjects upon any probable 
cauſe, from the pain of death. Whence, 3. It is 
alledged, even according to Clarus's opinion, con- 
cealing not relevant to infer the pain of death; ex- 
cept where the concealer has been conſcious to, and 
heard ſome treaty, that is, deliberate conſultation 
againſt the Prince or his Eſtate, But ſo it is, the 
words libelled, eſpecially what 1s alledged to have 
been heard in Parliament, 1649, ſeems not to im- 
port that, being, as would appear, but volitantia 
verba, if any ſuch thing had been heard, which the 
defender abſolutely denies ; and importing indeed 
the Author Cromæwvel's thought or opinion, that 
there would be troubles ſtill ſo long as his Majeſty, 
(borrendum dictum) were not put to death. But 
Clarus lib. 5. prax. crim. F. fin. num. 87, diſtin- 
guiſhing berwixt cogitationem nudam, a naked 
thought, and traFatum, a treaty or conſulting ; 


he affirms, that a naked or ſole thought is not pu- 


niſhable in any crime, no, not in Leſe-Majeſty, ex- 
cept only hereſy, when guilt is perfected in the 
mind. And thereafter num. 2. he moves the queſ- 
tion, Sed pore quis non ſteterit in meris terminis co- 
gitationts,ſed ulterius etiam proceſſerit ad tractatum cum 
aliguo de ip/o maleficio committendo. But, ſays he, 
put the caſe that any has not contained himſelt with- 
in the bounds of a thought, but has proceed:d fur- 
ther to treat with any for committing the crime, 
Sc. thereby making a clear difference betwixt a 
clear fole thought and a treaty, about committing 
the crime. Now the words, as they are libelled, do 
not import any treaty with any for committing 
that horrid murder; but the ſignification only of 
Cromwe!'s damnable thought, what might be the 
conſequence of not taking the life of our dread 
Sovereign. | 

And hence, 3. It will follow, that theſe words 
cannot be ſubſumed relevantly, under that part of 
the propoſition of the Libel ; becauſe that any ſenſe 
theſe words ſeemed to have as they are libelled, 
would appear only to import his naked thought of 
what might be the conſequence of taking the life of 
our then dread Sovereign, but no purpoſe of his 
to take the ſame. Neither could any preſume, al- 
beit his thought anent that conſequence had been 
true, (as it is moſt contrary to the truth) that yet 
any man, in whom there had been the Jeaſt ſparkle 
of common reaſon, or conlcience, would have pur- 


poſed 


1651. 
ſed to commit, or committed one of the higheſt 
evils of ſin, to evite, though very great evils of pu- 
niſhment, it being a received rule among men, at 
leaſt among chriſtian men, that the leaſt of the 
evils of fin ſhould not be committed, to evite the 
greateſt of the evils of puniſhment; ; ; 
4. Gomez, a moſt excellent Lawyer, is clear in 
his third tom. variar: Reſolv. de crimine leſ@ majeſ- 
/atis, num. 8. that concealing even of treaſon, is 
only then puniſhable, when the concealer might 
prove it otherwiſe 3 not per ext. leg. noſtris, in fine 
cap. de calumniat. & L. que accuſ. capite, cap. de 
edendo ; whereby it is ſaid, that whoſoever coun- 
ſels to accuſe, ſhould have his proofs ready, and 
who accuſeth falſly ſhall be puniſhed as the part 
accuſed would be if the accuſation were proved: 
Gomez citeth the canon law, Platia, Hippolatus, and 
others for their exception, which 2 fortiori holds in 
our law, whereby the 49th Act Parl. 11. Jam. 6. 
accuſing any of treaſon, not being able to prove, 
ſo that the party accuſed be acquit, being ſo far re- 
probate by our law, that it is declared, that there- 
by the accuſer ſhall incur the ſame crime of treaſori 
whereof he accuſed the other ; is a ſufficient wattant 
to the defender not to have revealed that of Crom- 
well, if there had been any ſuch ſpeech, as the de- 
fender never heard any ſuch, except he had witneſs 
to have proved it; which neither is libelled, nor can 
be alledged, and therefore he ought alſo to be aſ- 
ſoilzed therefrom. 
5. All theſe laws anefit concealing and not te- 
vealing, (as the defender humbly conceives) muſt 
be underſtood where the treaſon is privately plot- 
ted, and the execution thereof is carried on by ſe- 
cret conveyance, and which by revealing might be 
cruſhed and prevented, But it is notorious that 
the Uſurper; as he had the power of armed force, 
ſo he had the unparallelled boldneſs to carry on his 
execrable treaſon moſt openly 3 and that his power 
was ſuch, as it was impoſſible for his Majeſty's poor 
ſubjects of this Kingdom to reſiſt; (nor yet his Ma- 
jelty's other Kingdoms, though far more powerful, 
and that many thouſands of them from their ſouls 
abhorred the ſaid act) or prevent and impede the 
ſame. And if the defender had heard any ſuch 
words of the Uſurper (as he has juſt reaſon to de- 
ay he never heard) whatever they ſhould import; 
what probable reaſon might have been for not re- 
vealing it at that time; from the ptevalency and 
power of that enemy, the condition of our poor 
Country, and utter impoſſibility to bring him to 
puniſhment, beſide the want of probation : And 
jo what place there were to Clarus's counſel of hu- 
manity, the defender leaves to the commiſſioner's 
Grace, and the honourable Eſtates of Parliament 
to judge. 


6. Whatever relevancy there wete in the defen⸗ 


der's concealing, yet his acknowledgment thereof 
in Parliament, 1649, as libelled non relevat, to 
infer or prove it, 1, Becauſe a confeſſion that pre- 
judgeth a party muſt be judicial, that is, In judicio 
wdque, ulruque jure & civili, & canonico 5 as ſays 
Panormitan, C. ex parte decret. de confeſſ. num. 16: 
that it muſt be in judgment in a proceſs, wherein 
he who confeſſeth is convened, as is clear by Leg. 
6. F. de confeſſ. where the words are, Si dum quis 
conventtur, confileatur ; that is, If any be convened, 
confeſs, &c, and Panormitan ditto loco faith, That 
to the end a confeſſion may prejudge him, who con- 


feſſeth, it muſt be among other requiſites, /uper re 
Vol., VII. 
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ltigioſa, that is, on any thing litigious, or any thing 
in dependance or proceſs, per L. in conf:ſtonibus, 
F. de Interrog. ait; the words are, Confefſionibus 
Falſis reſpondentes, ita obligantur fi ejus nomine de quo, 
quis interrogatus ſit, cum aliquo fit attio ; that is, an 
in making anſwer is oblig'd by falſe confeſſions, if 
there be any action or dependance againſt him, up- 
on that whereupon he was interrogate and confeſ- 
ſed : and Panormitan is expreſs, bi ſupra, That 
non valet confelſio, facta coram Judice, tanquam in 
Judicio, niſi Fudex ad hoc ſedeat, per Bartol. in lib. fi 
confeſſus, E. de cuſtod; reor. That is, a confeſſion is 
hot valid, though made before a Judge, as in judg- 
ment, except the Judge be fitting on that buſineſs. 
Whence it is clear, that the acknowledgement li- 
belled is no ways relevant to infer againſt the de- 
fender what is libelled to have been thereby ac- 
knowledged, except it were libelled that he had 
been in judgment convened thereupon ; or that there 
was a proceſs depending againſt the ſaid defender, 
wherein he had confeſſed what was libelled in judg- 
ment, and the Parliament had been fitting on 
that proceſs. But ſo it is, that neither is it, nor 
can be libelled, arid therefore his naked acknow- 
ledgment not relevant; and in effect, if in any diſ- 
courſe before the Parliament, any ſuch word had 
eſcaped the defender, (which he in no wiſe acknow- 
ledges) yet that ſuch a paſſing and indeliberate word 
ſhould infer or prove a crime, or ſo high a crime 
againſt him, he is hopeful the honourable Court of 
Parliament will bevery far from ever finding : For 
the very reaſon why confeſſion has fo much weight, 
is becauſe 1t is preſumed, that no man will confeſs a- 
gainſt himſelf in judgment, that whereupon he is 
convened and proceſſed, without great deliberation : 
which holds not, if the acknowledgment be given 
out of any proceſs, there being no dependant action 
or procels upon the matter thereof; And therefore 
the defender js confident that he need not trouble 
the honourable Court with more legal diſpute a- 
gainſt the relevance of the alledged acknowledg- 
ment. 

7. The words or acknowledgment libelled as 
ſpoken in Parliament, 1649, can never be obtru- 
ded to the defender; nor that he was conſcious to 
the Counſel of that horrid murder of his late Ma- 


jeſty : becauſe it is notorious, and he offers to 


prove, if need be, that the whole members of the 
ſaid Parliament, 1649, and he himſelf, amongſt 
others, in plain Parliament, were purged, by their 
folemn oaths of all knowledge of, or acceſſion to 
that wicked deſign in relation to the King's Majeſty 
and houſe of Parliament. 4 
8. And yet he is ſo confident he never ſpake any 
fuch thing in Parliament; that the day being con- 
deſcended on; and dyet of ſitting of Parliament, as 
by all doctors is agreed it ought to be; then the de- 
fender offers to prove his alibi : He offers to prove, 
(if need be) he was alibi all that dyet, and ſo not 
in Parliament, where he is alledged to have ſpoken 
theſe words. And yet that the defender's innocency, 
as to the acceſſion or knowledge of that horrid 
murder, may yet further appear, it is known to 
many perſons, and to ſome of the Members of this 
preſent Parliament, that when Cromwell was in Scot- 
land, in anno 1650, notwithſtanding it is known 
what malice he had to the defender at that time, 
in this particular he expreſſed himſelf concerning” 
the Marquis of Argyle, That be thought him a man 
that bad neither courage nor honour to have been upon 
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fuch a buſineſs: And the defender thanks God he 
had ſo much honour and honeſty, as in no wile to 
be acceſſary thereunto, and to abhor the lame, 

9. The defender ought to be aſſoilzed from the 
two laſt Articles, as from all the other, from the 
year 1641, to his Majeſty's coming home to Sco7- 
land, in anno 1650, becauſe of the ratification and 
oblivion contained in his Majeſty's treaty at Breda, 
and moſt full and ample Act of ratification and 
oblivion at St. Johnſton and Sterling, anno 1050, 
and 1651. | 

And in regard the deeds libelled are either ſuch 
s preceded the Treaty and Act of oblivion, in azno 
1641, and were thereby pardoned and buried in 
oblivion; or ſuch as intervened after the year 1641, 
before his Majeſty's home-coming, in the year 
1650. during which time he is in his libel charg- 
ed with. ſeveral deeds which are irrelevant, and 
whereof the defender is moſt innocent. And for 
ſuch publick actings as the defender is charged with 
and had acceſſion to, the defender is alſo ſecured 
and pardoned by his Majeſty's treaty, and gracious 
condeſcendance at Breda, which was alſo there- 
after ratified in Parliament; or are deeds of neceſſa- 
ry compliance both for the publick and ſclf-preſer- 
vation in that unhappy juncture. Which compli- 
ance, as it was ſore againſt his inclination, if it had 
been in his power to have helped it, ſo it is not more 
than whole Kingdoms did, and far leſs than many 
condeſcended to: It is in all humility expected, 
that the defender ſhould not be brought under the 


compals of law for the ſame, which were as to 


make him the ſingular ſufferer in ſo univerſal a 
guilt ; fo there can be no precedent therefore in- 


ſtanced, either out of Scripture, or Holy Writ, the 
Hiſtories of our own, or of other Nations, that N 
ſubject not having contributed to the {aid ufurpa- 
tion, but to his power reſiſted the ſame, When the 
laid unjuſt uſurpation prevailed, expelled the law. 
ful Magiſtrate, detained the unjuſt uiurpation tor 
many years, and tyrannized over the people when 
the Jawful Magiſtrate could not rule for the time, gr 
protect or help; that the ſaid ſubject for his compli. 
ance, and uſing endeavours for neceflary,publick,ang 
{clf-prefſervation, ſhould be indicted of ſo high à 
crime, is in all humility conceived without Prece- 
dent or parallel, and quite contrary to the current 


of example and practice, that may be from Scrip— 


ture and other Hiſtorics adduced, and not fo ſuit. 
ble to that goodnels and natural clemency, where. 
of his Majelty hath given ſo abundant proof to o. 
thers, even the Ufurpers and Invaders, and who 
aided and abetted them, without envy be it ſpoken ; 
and which is not only molt agreeable to his Ma- 
jeſty's gracious inclination, but very ſuitable to that 
advice given by his royal father to him : in whoſe 
words, in one ſection, there are as follows, 251 
Prerogative is beſi ſhewed and exerciſed, in remilling, 
rather than in exatting the rigour of the Law, thay 
which nothing is worſe, In reſpect whwreof, and of 
the defences above-mentioned, the detender ought 
to be aſſoilzed from this Libel, and the whole Ar- 
ticles therein contained, 


See Slate-Triais, Lal. II. pag. 428, 429, 430, 
and 431. for Bp. Burnct's Account of the further 
Proceedings on this Trial; * and the Marquis's 
ſpeech on the Scaffold. 


* The Author of an Apologetical Relation of the particular Sufferings of the faithful Miniſiry and Profeſſors of the Church of Scot- 
land, ſnce Auguſt, 1660, in pag. 78, 79, 80, 81, and 82. gives the following Account vt the Proccedings againit this Noble- 


man. 


This his compliance with them, at that time, by fitting in their judicatories, and their concurring with his advice and counſel, 
for the good of the land that was now under their feet, is the only particular ground upon which his ſentence is founded; and the 


particular ſpecial cauſe pretended, for which he was condemned to loſe his head as a Traitor, and to have his head put up vn the 


top of the Toll-booth as an eminent Traitor. A ſentence, which queſtionlcis, at fiſt view, may make all men of unde: ſtanding 
aſtoniſhed, and ro wonder how ever it could have entered into the mind of the Parliament of Scorland, to temence uno death, 
ſuch a Peer of the Land, ſuch an uſeful Member of the Kingdom, and an Ornament; upon ſuch a ground, and for ſuch a caulc. 
But if theſe four particulars be conſidered, the matter will yer appear more wonderful. | , 

1. The matter of compliance with the Engliſh at that time, was ſo far tem being accounted treaſanable, that ſeveral of the 
Lawyers, (among whom was one Sir John Fletcher, who was, now advanced to be his Majeſty's Advocate, aud did acculc this wor- 
thy Nobleman of Treaſon) did ſwear and ſubſcribe an oath, to be faithful unto the Government, as it was then eſtabliſhed, without 
King and Houſe of Lords, Now it there had been treaſen really in this deed, either by the civil law, or by the municipal laws of 
the land, would; not the lawyers have perceived ir, whole daily wor k and ſtudy the Jaws are? 

2, If this had been the deed of this nobleman alone, the matter had been leſs to have been wondered at; but it being ſuch a 
deed whereof few of the Nobles of Scotland were altogether free, yea, whereof many of the Members of Parliament his Judges 
were guilty, the matter is beyond a parallel. It is hard to make ſocios criminis tit as Judges and condemn the accuſed, reaſon would 
ecquire that the table ſhould be purged. Is it not ſtrange for a Parliament to condemm one for fuch a fault, for which many of 
their own Members might with as much juſtice and equity. be condemned? And is it not itrange, how. they being by their own 
confeſſion Traitors in the higheſt degree, could fit and judge others? It is true, it will be replicd, That his Majeſty might pardon: 
whom' he pleaſed: But then it will-abundantly appear, that not this, but ſomething elſe was the cauſe of this worthy nobleman's death. 
Whatever may be ſaid in point of law, yet it will be a diſpute in point of conſcience. If Kings may pardon ſuch crimes as do 
deſerve death by the law of God, or if ſuch crimes which Kings may pardon, of their own accord, and according to their own 
good ae do befote the Lord deſerve death ? | 

3. It the Parliament had thought this particular worihy to bear ſo much ſtreſs, why would they have ſpent ſo much of their 
time in ſearching; for other grounds to go upon? And why did they not make uſe of this at the firſt ? But it is like this had never 
once been mentioned, if they had been able to faſten treaſon upon any other of his actions. And this makes it ſo much the 
more to be wondered at, that they would condemn ſuch a nobleman; tor ſuch a particular, which they would never once have 
named, if they could have done their intended work other wiſe. 

4. Is it not ſtrange, that of all the compliers of &otland, there was not one, except this nobleman, impannelied upon this 
account, much leſs put to death? yea, is it not ſtrange, that thoſe noblemen were never once queltioned, who being deſired by Gene- 
ral Monk, when he was entering England with his army to encounter Lambert, did abjure King Charles and his intereft, aud 
this nobleman muſt die? Yea, is it not yet more ſtrange that one William Purves, who by complying had occationed almoſt ruin to 
many noblemen, burghs and gentlemen, ſhould have been abſolved by Act of Parliament, (as might be cleared, it there were 2 
table of the unprinted Acts ſet down after their Acts, as is done always in other Parliaments) and yet this nobleman mult be ſcn— 
tenced to death, for complying for the good of the Country? > hs | 

But to ſpeak unto the buſineſs in point of law, let theſe tour or five particular Quærc's be contidered, and then any ſhall be abi 
to perceive the iniquity of this ſentence. i | 

1. By what AQ of Parliament is ſuch a deed as this condemned as treaſonable ? By what municipal law can any Member of 
the Kingdom be challenged upon the account of treaſon, for treating with a conqueror for life and liberty; and tor litting in his 
counſels tor the good of the country, after that he, with the reſt of the body of the land, had tought in the defence of King 
and Country till no more could be done; after the, whole land had bcen overcome in ſevcral batt!es, and wholly over-run : and 
had ated nothing for the advantage of the enemy, and diſadvantage ot the King and Country, before the victory obtained; but 
in all points had carried as became a loyal ſabjegt, contributing all the help by arms and count! which was required 2 What Act ot 
Parliament declaręth ſuch a deed as this treaſonable, and ſuch a ſubject to deter ve death as a Fagor; 5 

2. Was 
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2. Was there ever ſuch a Pratique in Scotland ſince ever there was a King in it? Several times was the Kingdom of Scotland 
over-run by the Kingdom of England, particularly in the days of Baliol, and at that time King Edward cauſed the Nobles of Scor= 
land to ſwear allegiance unto him. But when Bruce came to be King, was there any of the Nobles queſtioned for treaſon upon 
that account? And ſceing there can no inſtance be produced out of the Hiſtory of Scotland, ſince ever it was a ws th tht 
any ſubject, nobleman or other, was accufed of high treaſon, for ſuch a cauſe, ſurely this nobleman's caſe was unparallelq. 
ls not this ſtrange, conſidering what the principle of Royaliſts is? They ſay, that Congueſtigiverh'a juſt title to a crown'; 
ſo layeth P. Ferne, Arniſeus, and Maxwell, in his Sacro- Sancta Regum Majeſias, tap. 17. And by this principle, Cromwel was the 
lawful ſupreme Governor of the Kingdom of Scotland, and had juſt title and right to the crown thereof, having now conquered 
the ame. And if this principle of theirs be true, (which is much queſtioned by their oppoſites) no compliance with him, could 
by any law in the world, be treaſon againſt any Prince whatſoever ; for obedience unto, and concurrence with, a lawful ſupreme 
Magiſtrate, can be treaſon againſt no man living: How then could this nobleman be challenged upon the account of treaſon for 
compliance? Let all the Royaliſts anſwer this, without conn themſelves, if they can. | 
4. Is there any lawyer who can produce ſuch a definition of treaſon againſt a Prince, or a ſupreme Magiſtrate, out of the ci- 
vil law, as will condemn rhe deed of this worthy nobleman, and make compliance with a Conqueror for the good and fafety of 
the Country, after all means of defence are broken and loſt, an act of treaſon ? And ſince the civil law can'condema no ſuch deed 


as treaſonable, the ſentence given out againſt this nobleman, muſt be without all warrant of law. 
Are there not many Countries, Kingdoms and Cities that have been over-run by their enemies, and have had their own 
lawful Governors put from them, and ſo have been forced to live under the feet of ſtrangers ? And hath ir not been uſual for 
them to comply with ſuch as had the preſent power in their hand, for their own ſatety and the good of the place? And was it ever 
et heard, that fuch were accuſed and condemned of treaſon no their own lawful Governors, thruſt trom them ſore againſt 
their wills, for any ſuch compliance? And is it not wonderfu 


that this eminent nobleman ſhould become a preparative to all the 


world ? 
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XXIX. The Trial of the Lord Mo R LEV, for Mur- 
der, April, 30. 1666. 18 Car. II. before the Houſe of 


Lords. 


That upon Saturday 


e Emorandum *, 

i the 28th of April 1666, Anno» 18 
et. 7 Car. IT. all the Judges of England, 
AY viz, myſelf, J. K. Lord Chief. Ju- 
. ſtice of the King*s-Bench z Sir Orlan- 


% Brideman, Lord Chict-Juſtice of the Common- 
Pleas ; Sir Matthew Hales, Chief- Baron of the 
Exchequer z my brother Atkins, brother Twiſden, 
brother Tyrel!, brother Turner, brother Browne, 
brother Mindbam, brother Archer, brother Rayn/- 
ford, and brother Morton, met together at Ser- 
jeant's- Inn in Fleet-ſtreet to conſider of ſuch things 
as might in point of Law, fall out in the Trial of the 
Lord Morley h; who was on Monday to be tried by 
his Peers for a murder: and we did all una voce re- 
folve ſeveral things following, par. 1. Firſt it was 
agreed, that upon the letter of the Lord High-Stew- 
ard directed to us, we were to attend at the Trial in 
our ſcarlat Robes, and the Chief Judges in their 
Collars of SS, which I did accordingly. But my 
Lord Pricleman was abſent, being ſuddenly taken 


with the Gout; the Chief: Baron had not his Collar 


of SS, having leſt it behind himin the Country 3 
but we all were in ſcarler, but no body then had a 
Collar of SS, but myſelf, for the reaſons aforeſaid. 
2, It was reſolved, that in caſe the Peers who are 
Triers, after the evidence given, and the Priſoner 
withdrawn, and they gone to conſult of their ver- 
dict, ſhould defire to ſpeak with any of the Judges 
to have their opinion upon any point of Law, that 
it the Lord Steward ſpoke to us to go, we ſhould 
£0 to them ; but when the Lords asked us any 
queſtion, we ſhould not deliver any opinion, but 
let them know we were not to deliver any private 


* Relyng's Reports, page 53- | 
| Vide Moor's Retorts 621. Reſolved by all the Judges, that on a Trial by Peers, the Priſoner cannot challenge any of the Peers 


that are returnd on his Jury, 


> 


.- 


opinion, without conference with the reſt of the 
Judges, and that to be openly done in Court. And 
this, notwithſtanding the precedent in the caſe of the 
Earl of Caſtlebaven, was thought prudent in regard of 
ourlelves, as well as for the avoiding ſuſpicion, which 
might grow by private opinions, all reſolutions of 
Judges being always done in publick. 

3. Although we were not all agreed in the pre- 
cedent of the Lord Dacre's caſe, cited by Sir Ed: 
Coke, in the Pleas of the Crown, p. 29, & 3o. 
that the Judges may deliver any opinion in open 
Court, in the abſence of the Priſoner ; yet it was 
agreed, that if the Lord Steward ſhould, in opeti 
Court, demand any of our opinions in any thing, 
though in the abſence of the Priſoner, we were to 
give anſwer to the queſtion; the Lord High- Steward 
ſhould demand of us; we being call'd to aſſiſt the 
Court, and the demand of any queſtion in ſuch caſe 
being referr'd to the diſcretion of the High- 
Steward. 

4. It was reſolved by us all, that in caſe any of the 
Witneſſes which were examined before the Coroner, 
were dead or unable to travel, and oath made there- 
of, that then the examinations of ſuch Witneſſes, fo 
dead or unable to travel, might be read; the Coroner 
firſt making oath that ſuch examinations are the 
ſame which he took upon oath, without any addi- 
tion or alteration whatſoever. 

5- That incaſe oath ſhould be made, that any 
Witneſs who had been examined by the Coroner, 
and was then abſent, was detained by the means or 
procurement of the Priſoner, and the opinion of 
the Judges asked whether ſuch examination might 
be read; we ſhould anſwer, that if their Lordſhips 


were 
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Were fatisfied by the evidence they had heard, that 

the Witneſs was detained by means or procurement 

of the Priſoner, then the examination might be 

read ; but whether he was detained by the means 

or procurement of the Priſoner, was matter of fact, 

5 which we were not Judges, but their Lord- 
ips. 

6 Agreed, that if a Witneſs who was examined 
by the Coroner be abſent, and oath is made that 
they have uſed all their endeavours to find him and 
cannot find him, that is not ſufficient to authorize 
the reading of ſuch examination. 

7. Agreed, that no words, be they what they 
will, are in Law ſuch a provocation, as if a man 
kill another for words only will diminiſh the offence 
of killing a man, from murder to be manſlaughter. 
As ſuppoſe one call another ſon of a whore, or give 
him the lye, and thereupon he to whom the words 
are given, kill the other; this is murder. But it 
upon il! words, both the parties ſuddenly fight, and 
one kill the other, this is but manſlaughter, for it is 
a combat betwixt two upon. a ſudden heat, which 
is the legal deſcription of manſlaughter * : and we 
were all of opinion that the Statute of 1 Fac. for 
ſtabbing a man, not having firſt ſtruck, nor having 
any weapon drawn, was only a declaration of the 
Common Law, and made to prevent the inconve- 
niencies of Juries, who were apt to believe that to 
be a provocation to extenuate a murder, which in 
Law was not. 

8. Agreed, that if upon words two men grow to 
anger, and afterwards they ſuppreſs that anger, and 
then fall into other diſcourſes, or have other diver- 
ſions for ſuch a ſpace of time as, in reaſonable in- 
tendment, their heat might be cooled, and ſome 
time after they draw one upon another, and fight F, 
and one is killed, this is murder ; becauſe being at- 
tended with ſuch circumſtances as 1s reaſonably ſup- 
poſed to be a deliberate act, and a premeditated re- 
venge upon the firſt quarrel ; but the circumſtances 
of ſuch an act being matter of fact, the Jury are 
Judges of thoſe circumſtances. 


Lord High-Steward's Commiſſion. 


Arolus ſecundus Dei gratia Angl. Scot. Fran. 
& Hiber. Rex, fidei Defenſor. &c. Chariſſimo 
Conſanguineo & Conſiliario noſtro Edwardo Comiti 
Clarendon Dom. Cancellar. Angliæ Salutem. Scia- 
tis quod cum Thomas Dom. Morley & Mount- 
eagle nuper de parochia S. Egidii in campis in 
Com. Midd. coram nobis apud Weſtm. de felonia 
& murdr. per ipſium Thom. Dom. Morley & 
Mounteagle commiſſ. & perpetrat. per Sacram. 
probor. & legal. Hom. Com. pred. indictar. exiſtit. 
Nos conſiderantes quod Juſtitia eſt Virtus excellens 
& Altiſſimo complacens eaq; pre omnibus uri volu- 
mus, ac pro eo quod officium Seneſcalli Angliæ cujus 
præſentia pro Adminiſtratione Juſtitiæ & executione 
ejuſdem in hac parte firm. requiritur (ut accepimus) 
jam vacat, de fidelitate, prudentia provida, Circum- 
ſpectione & Induſtria veſtris plurim. confidentes, ordi- 
navimus & conſtituimus vos ex hac cauſa ſeneſcallum 
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Angliæ ad officium illud cum omnibus eodem officio 
in hac parte debit, & pertinen. (hac vice) gerend. 
occupand. & exercend. Dantes & Concedentes vob. 
tenore preſentium plenam & ſufficientem poteſta- 
tem & authoritatem & mandar, ſpeciale indictament. 
pred. eundem Thomæ Dom. Morley & Mounteagle 
concernen. cum omnibus illud tangen. a dilect. 
& fidel. noſtro Joh. Kclyng Milite Capital. Juſti- 
clario noſtro ad placita coram nob. renend. & aflign. 
in cujus Cuſtodia remanet, recipiend. & illud inſpici- 
end. & ad certos diem & locum quos ad hoc provi- 
ditis ipſum Thomæ Dom. Morley & Mounteagle 
coram vobis evocand. & ipſum ſuperinde audiend. 
& examinand. & reſpond. compellend. ac fine debi- 
to terminand. Nec non tot & toties Dom. Proceres 
& Magnates hujus regni noſtri Angl. ejuſd. Thomæ 
Dom. Morley & Mounteagle pares per quos rei 
veritas in hac parte melius ſciri poterit ad diem & 


locum pred, ex cauſa pred. coram vobis comparere a- 


ſtringend. veritateqʒ; inde comperta ad Judicium 
per vos inde Seneſcall. noftrum Ang]. in hac parte 
reddend. ſecundum Legem & Conſuetudinem regni 
noſtri Angliæ (hac vice) verſus præfat. Thomam 
Dom. Morley & Mounteagle procedend. ſententi- 
end. adjudicand. & Executionem inde fieri præci- 
piend. Ceteraq; omnia & ſingula quæ ad officium 
Seneſcalli Angliæ in hac parte pertinent & requi- 
runtur (hac vice) faciend. exercend. & excquend. 
Et ideo vob. mandamus quod circa præmiſſa diligen- 
ter intendatis ac ea fac. & exequamini in forma præd. 
Damus autem univerſis & ſingulis Ducibus, Marchi- 
onibus, Comitibus, Vicecomitibus, Baronibus, & 
alus Officiariis, Miniftris & Ligeis noſtris quibul- 
cunq; tenore præſentium firmiter in Mandatis quod 
vobis in executione præmiſſorum intendentes ſint 
conſulentes, aſſiſtentes, obedientes & auxiliantes 
in omnibus prout decet. Mandavimus enim præfat. 
Capital. Juſticiar, noſtro præd. quod Indictament. 
præd. cum omnibus illud tangen. ex cauſa pred. 
vobis deliber. Mandavimus etiam Locumtenenti no- 
ſtro Turris noſtr. London. ſive ejus Deputat. ibi- 
dem quod ad certos diem & locum quos ei ſcire 
fac. præfat. Thomam Dom. Morley & Mounteagle 
coram vobis venire fac. In cujus rei Teſtimonium has 


| literasnoftras fieri fecimus patentes, teſte meipſo apud 


Weſtm. duodecimo die Aprilis Anno Regni noſtri 
decimo octavo. 


Per irſum Regem propria manu ſig na“. 


Barker. 


Breve de Certiorari. 


Arolus ſecundus Dei gratia dilect. & fide]. no- 

ſtro Joh. Kelyng Militi Capital. Juſtic. noſtro 
ad placita coram nobis tenend. aſſign. Salutem. Vob. 
mandamus quod quoddam Indictament. de Felonia 
& Murdro unde Thomas Dom. Morley & Mount- 
eagle nuper de parochia S. Egidii in Campis in com. 
noſtro Midd. in noſtra curia coram nobis apud 
Weſtm. indictat. exiſtit, & penes vos in cur. noſtra 


jam remanen. cum omnibus ill. tangen. Chariſſimo 
| Con- 


* Vide Crompton's Fuſtice 23. a, 6. Two play at tables and fall out ſuddenly, and one with a Dagger kill the other: If there 


be a quarrel, and reaſonable time before they fight, it is murder. 


+ Two fall out ſuddenly, and fight preſently, and one kill the other, it is but manſlaughter: ſo if after they have quarrelicd, they 
preſently go into the field and fight one kills the other, tis but manſlaughter; for all is one continued act of fury. But it two 
fall out iuddenly, and before any blows, preſently appoint to go to the field and fight, and one kill the other, this is murder ; becauic 
it appeareth by chooſing a fit place to fight, their reaſon was above their paſſion, ald ſo a deliberate att. Vide Crompton's Fuſtice. 


page 25. 


1666. 


Conſanguineo & Conſiliar. noſtro Edwardo Comiti 
Clarendon, Cancellar. noſtro Angl. & hac vice Se- 
neſcallo Ang]. ſub ſigillo noſtro deliberetis indilate, 
una cum hac brevi ut ipſe Seneſcallus inſpectit In- 
dictament. præd. & ceteris ill. tangen. ulterius inde 
(hac vice) fieri fac. quod de jure & ſecundum Le- 
gem & Conſuetudinem regni noſtri Angl. firmit. 
taciend. Teſte &c. 
Barker, 


Breve de Venire fac. 


Arolus ſecundus, &c. dilecto & fidel. noſtro 
Joh. Robinſon Militi & Baronetto Locumte- 
nenti Turris noſtr. London. vel Deputat. ſuo ibidem 
Salutem. Vobis mandamus quod Thomam Dom. 
Morley & Mounteagle nuper de parochia S. Egidii 
in Campis in com. noſtro Midd. de Felonia & 
Murdro indictat. & veſtra in Cuſtodia infra Tur- 
rem noſtram London. præd. detent. coram Chariſſi- 
mo Conſanguineo & Conſiliar. noſtro Edwardo 
Comiti Clarendon Dom. Cancellar. noſtro Angl. & 
hac vice Seneſcallo Angliæ ad certum diem & lo- 
cum quos idem Seneſcallus vobis ſcire fac. ſuper præ- 
miſſis reſponſur. ſalvo & ſecure venire fac. Et hoc 
nullatenus omittatis. Teſte &c. 
| | Barker, 


Dwardus Comes Clarendon Dom. Cancellar. 

Angl. & hac vice Seneſcallus Ang]. Joh. Ke- 
lyng Militi Capitali Juſtic. Dom. Regis ad placita 
coram ipſo Rege tenend. aſſign. Salutem. Virtute Li- 
terarum Dom. Regis Patentium mihi direct. vobis 
mando firmiter injungend. quod quoddam Indicta- 
mentum de Felonia & Murdro unde Thomas Dom. 
Morley & Mounteagle nuper de parochia S. Egi- 
dii in Campis in Com. Midd. in cur. Dom. Regis 
coram ipſo Rege apud Weſtm. indictat. exiſtit, & 
penes vos in cur. præd. jam remanen. cum omnibus 
i], tangen. adeo plane & integre prout coram difto 
Dom. Rege nuper capt. fuit quocunq; nomine præd. 
Thomas Dom. Morley & Mounteagle nuncupetur, 
in eodem coram me præfat. Seneſcallo ſub ſigillo 
veſtro apud Weſtm. in magna Aula placitor. ibidem 
die Lunæ {viz.) triceſimo die inſtantis menſis Aprilis 
ad horam octavam ante meridiem, ejuſq; diei li- 
beretis una cum hoc præcepto ut ulterius inde fieri 
faciam. quod de jure ac ſecundum Legem & Con- 
ſuetud. Regni Ang], fuerit faciend. Dat. ſub ſigillo 
meo apud Wettm. 14. die Aprilis Anno Regni 
Dom. Caroli ſecundi, Det gratia Ang]. Scot. Fran. 
& Hiber. Regis fidei Defenſoris &c. decimo octavo. 


Per Seneſcallum, 
Fanſhaw. 


Dwardus Comes Clarendon Dom. Cancellar. 

Ang). hac vice Scneſcallus Angliz Joh. Ro- 
binion Militi & Baronetto Locumtenenti Dom. 
Regis Turris ſuze London, vel Deputat. ſuo ibidem 
Salutem. Virtute Literar. Dom. Regis Patent. 
mihi direct. bi mando firmiter injungendo quod 
Corpus Thome Dom. Morley & Mounteagle nu- 
per de parochia S. Egidii in Campis in Com. Midd. 
in Priſona Dom. Regis ſub Cuſtodia tua detent. ut 
dicitur, una cum cauſa detentionis ſuæ quocunq; 
nomme idem Thomas Dom. Morley & Mounteagle 
in eodem cenſeatur, habeas coram me præfato Seneſ- 
callo apud Weſtm. in magna Aula placitor. ibidem 
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die Lunz (viz.) 30. die inſtantis menſis Aprilis, 
ad horam octavam ante meridiem ejuſdem diei, ad 
ſubjiciend. & recipiend. ea omnia quæ Cur. Dom. 
Regis de eo tunc ibidem conſideravit, in hac parte, 
& habeas ibi tunc hoc præceptum. Dat. ſub ſigillo 
meo apud Weſtm. 14. die Aprilis, Anno Regni 
Dom. Car. ſecundi Dei gratia Angl. Scot. Fran. & 
Hiber. Regis Fidei Defenſoris &c. 18. 


Per Seneſcallum. 
Fanſhaw. 


Err Comes Clarendon Cancellar. Angl. 
hac vice Seneſcallus Angliæ Rogero Harſnett 
Arm' ſervien. Dom. Regis ad Arma Salutem. Virtute 
Literar. Dom. Regis Patent. mihi direct. tibi mando 
firmiter injungendo quod ſummoneas tot & toties 
Dom. Proceres & Magnates hujus Regni Ang]. 
Thomæ Dom, Morley & Mounteagle nuper de pa- 
rochia S. Egidii in Campis in Com. Midd. Pares 
per quos rei veritas de Felonia & Murdro unde idem 
Thomas Dom. Morley & Mounteagle indictat. 
exiſtit, melers ſciri potiut quod ipſi perſonalit. com- 
pereant coram me præfat. Seneſcallo apud Weſtm. in 
Com. Midd. in magna Aula placitor. ibidem die 
Lunæ (viz.) 30. die inſtantis Menſis Aprilis ad 
horam octavam ante Meridiem ejuſdem diei, ad faci- 
end. tunc & ibidem ea quæ in hac parte fuerint fa- 
ciend. & habeas ibi tunc nomina prædictor. Dom. 
Procerum, & Magnat. & hoc præcept. Dat. ſub 
figillo meo apud Weſtm. &c. 


Per Se neſcallum. 
Fanhaw. 


HE Lord-Chancellor being then Lord- 

Steward, came from Worceſter-bouſe in his 
coach, having (beſides his uſual attendance) Sir Jobn 
Eaton, his Majeſty's chief Gentleman-Uſher, car- 
rying a white Staff nine foot long; and Sir Edward 
Walker Garter King at Arms in his Coat of Office, 
attending on him. And he was met at Weſtminſter- 
hall-gate with five Maces more, who all went before 
him into the Court, where he took his place in a 
Chair of State; the five Maces placed themſelves on 
each ſide of the State; and Serjeant Lee went into 
the body of the Court, and there laid down his 
Mace; and he ſupplied the place of Marſhal or 
Crier of the Court. Sir John Eaton with the white 
Staff, and Sir Edward Walker ſtood at the lower- 
end of the State; Sir John Eaton on the right-hand 
of the Lord-Steward, and Sir Edward Walker on 
the left. 


The Clerk of the Crown in Chancery, ſtanding at 


the lower-end of the Court, with three obeiſances 
coming up to the Lord-Steward, on his knee pre- 
ſented the Commiſſion unto him. 

- Sir Thomas Fanſhaw Clerk of the Crown in the 
King*s-Bench with the like reverence, came and re- 
ceived the Commiſſion from the Lord-Steward, and 
returned to his place in the midſt of the Court. 

Serjeant Lee after an O-yes, made Proclamation, 
viz, the Lord High-Steward of England, dorh 
command all perions to keep filence, while his 
Majeſty's Commiſſion is reading. 

Sir Thomas Fanſhaw read the Commiſſion. 

Then Sir John Eaton and Sir Edward Walker 
carrying the white Staff between them, on the knee 
Preſented it to my Lord-Steward, and he delivered 

at 
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it back to Sir John Eaton, who placed himſelf with 


it on the lower-end of the State, on the right-hand 


of the Lord-Steward, and Sir Edward Walker on 


the left, on a ſeat even with the body of the 
Court, having a ſpace between them for the Lord- 


Steward to ſee the Priſoner ; on which ſeat alſo far 


the Clerk of the Crown in Chancery, and Mr. Kips 
the Seal-bearer, the Seal/ being laid at the lower- 
end of the State before the Lord- Steward. 

O-yes again, and Proclamation made ; The Lord 


High- Steward of Eng/and, doth command all per- 


ſons whatſoever, except Peers, Privy-Counſellors, 
and Judges to be uncovered. 

Serjeant Barcroft called to make return of the 
precept to him directed, who came into the body of 
the Court, and delivered it to Sir Thomas Fanſbato, 


and he read the return on the backſide of the pre- 


cept. 

. again, and the Lords required to anſwer 
to their names. | 

The Lords Triers called by the lift, Mr. Vater- 
beuſe aſſiſtant to Sir Thomas Fanſhaw reading their 
names, and Serjeant Lee calling, 


Fobn Lord Roberts, Keeper of the Privy-Seal. 
Edward Earl of Mancheſter, Lord- Chamberlain. 
Henry Lord Arlington, Secretary of State. 
Aube ry Earl of Oxford, Thomas Viſcount Faul- 
William Earl of Bedford. conbridge. 
James Earl of Suffolk, Jobn Viſcount Mor- 
Richard Earl of Doxſet. daunt. 
Jobn Earlof Exeter. Philip Lord Wharton, 
John Earl of Bridgwater. William Lord Pagett. 
Fame] E. of Northampton. William Lord Maynard. 
Henry Fart of Peter- Francis Lord: Newport. 


borough, John Lord Lucas. 

Earl of Thanel. Charles Lord Gerrard. 
Nicholas Earl of Scar- Jobn Lord Berkley, 
Aale. Horatio Lord Townſhend. 

John Earl of Bath. Anthony | od Aſhley. 


IVilliam Earl of Craven. John Lord Freſhevile. 


O-yes again, and the Lieutenant of the Tower 
called, to make return of his precept, and bring in 


his Priſoner. 


The Priſoner brought to the Bar, and the pre- 
cept delivered to Serjeant Lee, and by him to Sir 
Thomas Fanſhaw, who read the return.on the back- 
ſide of the precept.. 

Then the Lord-Steward made a ſpeech to the Pri- 


ſoner, telling him the cauſe of his being brought 


thither. 

The Indictment read by. Sir Thomas Fanſhaw, and 
the Plea made in the King*s-Bench, where he had 
pleaded not guilty, and put himſelf upon his Peers. 

Then the Lord-Steward made a ſpeech. (by way 


of charge) to the Peers. | | 
O-yes, and Proclamation made ; If any will give 


evidence for our ſovereign Lord the King, a- 
gainſt Thomas Lord Morley and Mounteagle, they 
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ſhall be heard; the Priſoner ſtands at the Bar up- 
on his deliverance. | | | 

Lord-Steward ſaid, he heard the Lord Morley 
was lame, and therefore bid the Lieutenant of the 


- Tower feta chair for him to eaſe himſelf. 


Lord Morley defired to be heard, but the Lord- 
Steward told him, that it was uſual to hear the evi- 
dence firſt, and after that he might and ſhould be 
heard any thing he had to offer ; whereupon he ſar 
down. 

Serjeant Glynn the King's eldeſt Serjeant opened 
the Indictment, then Mr, Attorney-General Pal. 
mer. 

Several Witneſſes examined ; the Priſoner asking 
them what queſtions he pleaſed. wy 

Two Witneſſes ſwore, that the Lord Morley run 
him into the head, | 

One Witneſs ſwore a former grudge *. 

Another, that when he had run Mr. Haſting; 
thro? the head, he ſwore God-damme, I promis d 
thee this, and now I have given it thee. And that 
the quarrel begun at the Fleece- Tavern about an Half. 
(50 wy that the Lord Morley faid, he had laid 

own. 

Mr. Solicitor-General Finch deſired the depoſitions 
of ſome Witneſſes taken before the Coroner, (who 
were ſince dead) might be read; which the Priſo- 
ner oppoſed, deliring that no evidence might be 
given againſt him, but face to face. 

The Lord-Steward demanded the opinion of the 
Judges, who by the Lord Chief. Juſtice Kelying de- 
livered their opinion; that upon proof made that 
the Witneſſes were dead, and oath by the Coroner, 
that the depoſitions were unaltered, they ought to 
be read; which was done. 


The depoſitions of three Witneſſes read. | 


Serjeant Maynard deſired, that the depoſitions 
of a material Witneſs taken at the Coroner's In- 
queſt, (who had now abſented himſelf, ſo that they 
could not find him) might be read. 

The Priſoner oppoſed it, and the opinion of the 
Judges being required; the Lord Chief: Juſtice de- 
livered the opinion, That if the Court upon any 
evidence were ſatisfied, the Witnels was withdrawn 
by the procurement of the Priſoner, the depoſition 
Ought to be read, otherwiſe not, Whereupon 

Thomas Harding ſworn, depoſed, that Thomas 
Sell his Apprentice was lately run away from him, 
and that his fellows ſaid, he told them, before he 
Went away; that the Lord Morley's Trial was to 
be ſhortly, but he would not be there. 

The Court not thinking this evidence ſufficient, 
the depoſition was not read, 

Lord Morley, deſired ſome witneſſes might be 
heard on his ſide, on. his behalf, who were admit- 
ted, but not upon oath, 

Lord Morley heard to ſay what he pleaſed for 
himſelf. 


Mr. Sollicitor ſumm'd up the evidence as follows, 
VIZ. 


Aprit 


* Mr. Haſtings and his brother had ſome time before met Lord Morley in the ſtreet, and groſſly affronted him; whereupon Lord 
Morley complain'd to the Houle of Peers, who order'd them firſt into Cuſtody, and then committed them to the Tower, from 
whence they petition d the Lords, who diſcharg'd them upon their entring into Recognizances for their goud behaviour. Vide 


Lords Journals of that time. 


1666. 
April 30. 1666. 


The Speech of Sir Heneage Finch Knt. the 
King's Sollicitor-General, at the Trial of 
the Lord Morley, (the Earl of Clarendon, 
Lord-Chancellor, being then Lord High- 
Steward of England, pro tempore) who 

ſumm'ꝭ d up the Evidence, &c *. 


HAT a man is ſlain, is not denied by my Lord 
| Morley: the manner how it came to paſs, we 
have prov'd tor the King. His Lordſhip hath en- 
deavour'd by his witneſſes, to difference the caſe in 
ſome circumſtances: the queſtion will now be re- 
duced to this; whether this fact be murder, as 1t 18 
charg*d upon him in the Indictment, or any leſs 
offence than that; in which I ſee, my Lord Morley 
placeth his hopes, that it will fall. My Lord, be- 
cauſe that this is a queſtion of Law, ariſing from 
fact; I will, with your Grace's permiſſion, and the 
favour of my Lords the Peers, preſume in the 
firſt place, to lay down ſome principles, or conclu- 
ſions in Law, wherein, I think I am not deceived ; 
and would be loth to prevaricate in a caſe of blood. 
And when I have laid down the concluſions, I ſhall 
proceed to apply them to the fact now in proof be- 
tore you, and compare it to ſuch a proof, as his 
Lordſhip hath produc'd. There are in Law but 
three caſes imaginable, which are any way capable 
of excuſe for the death of a man. Theſe are, Firſt, 
when a man kills another in his own defence. Se- 
cond, when he doth it upon miſadventure, and meer 
accident. Third, when he doth it in heat of paſ- 
ſion, or any ſudden adventure, (for that which is 
done in proſecution of Juſtice, hath no affinity with 
the preſent queſtion.) The two firit of theſe do 
excuſe d Toto, *tis not ſo much as felony ; the laſt 
à Taito, *tis felony, but within Clergy. But 
yet, my Lord, the Common Law, the antient 
Common Law of Eng/aud, would not endure to 
hear of any excuſe at all for the death of a man. 
By the antient Law, before the Statute of Marl- 
bridge, he that Killed a man in his own defence; and 
after that, till the Statute of Gloceſter, he that had 
killed a man by the moſt innocent misfortune in 
the world (the glance of an arrow, or any thing leis 
than that) muſt have died for it, as a murderer. 
For, murder is a fin ſo contrary to the genius and 
temper of the Engliſh nation, that whatſoever 
looks but like it, hath ever been proſecuted by our 
Law, by a moſt ſtrict and ſpeedy vengeance. 
When the Law began to let in ſome kind of excuſes 
in theſe caſes, yet they were circled in with as wary 
cautions and obſervations z and bound and limited 
with as nice diſt inctions and differences, as could be. 
And therefore, he that kills a man /e defendendo, 
muſt not plead, that he did it ſo; but he muſt plead 
no! guilty: for it is a maxim in the Law, that the 
death of a man can never be juſtified; nay, the Jury 
cannot find him to be /e defendendo, but they mult 
find the ſpecial fact, and leave it.to the Court to 
judge, whether it were ſe defendendo, as in circum- 
itances. For if the ſact be ſo, that the man did not 
fly to the wall, or his laſt refuge, before he did 
give the mortal wound, he is a felon ſtill, He that 
kills a man by accident, or miſadventure, muſt 
take care, that the action he was about, were ab- 
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ſolutely lawful and neceſſary too: for if there were 
an unneceſſary meddling with edge - tools, or fire- 
arms ; if there were unneceſſary recreation in the 
act, which produc'd this event, he is reſponſible to 
the Law for the utmoſt conſequence. And at this 
day it a man that kills another in the city, eſcapes 
out of the city, the city is to be amerc'd for letting 
a notorious malefactor eſcape. Hitherto your 
Lordſhips ſee, that in theſe two caſes; which are 
moſt pardonable of any; yet the Law is very ſe- 
vere ;, and therefore, in caſes of an higher nature, 
it is ſtill more rigorous. Now becauſe the hope of 
this caſe, 1s, that it will end in manſlaughter, and 
becauſe that manſlaughter is only diſtinguiſhed from 
murder, in that it is not deſign'd, but otherwiſe, 
it is in itſelf an act as wilful and as violent, (though 
not ſo malicious) and ſo borders upon murder: I 
ſhall proceed to ſhew your Lordſhips how the Law 
watches upon manſlaughter, with all the jealouſies 
and circumſpections imaginable ; and therefore, it is 
an undoubted principle of Law (and all the men in _ 
England hold their lives upon very miſerable terms, if 
it were otherwiſe) if any man ſhall meet a man in the 
ſtreer, and kill him without any viſible provocation, 
the Law ſuppoſeth there was malice precedent, and 
Judgeth this act murder. Secondly, as it is murder, 
to kill without any provocation, ſo if the provoca- 
tion be ſlight and trivial, it is all one in Law, as if 
there were none. For the Law of England allows 
no man, to value himſelf at ſuch a rate, as if the 
blood of his neighbour were a fit ſacrifice to ex- 
plate every mean and ſlight affront. This was the 
caſe, that fell out in the time of the moſt reverend 
Chict-Juſtice, the Lord Popbam: A Gentleman of 
Kent came by another, and made wry mouths and 
laugh'd, and made ſuch ſigns as uſually put men in- 
to paſſion ; the other preſently fell upon him and 
killed him; and my Lord Chief. Juſtice Popham and 
his brethren, deliver'd their opinions, that it was 
murder : for this was not a competent provocation, 
and the man was hang'd upon an appeal of murder. 
Thirdly, as no provocation makes it murder, and a 
flight one, is all one with none; ſo if the provoca- 
tion be great and high, and ſuch, as might be ca- 
pable of excuſe in itſelf, yet if a man be not ſlain in 
the very heat and bent of paſũon; if there be any 
interval of time, as a night's reſt, and ſleeping up- 
on it, the Law knows no ſuch period: but if there 
be ſuch an interval, that the Law ſuppoſes the blood 
might, and ought to have been cool'd again; that 
a man might have come to himſelf, and then he 
falls on the perſon that gave him the provocation, 
that which was paſſion at the firſt, is malice at the 
laſt; and that which would have been manſlaugh- 
ter then, is murder now. This I ſubmit to your 
Lordſhips judgments, who hear me now; and if I 
did not think the Law were clear in theſe points, - 
would not preſume to affirm it in fo great and ſo- 
lemn an aſſembly. To come to the matter of fact ; 
I deſire your Lordſhips to conſider what Mr. Haſt- 
ings hath done, and what he hath ſuffer*d, Firſt, 
there appears to be ſo little of provocation, that the 
poor Gentleman, that is murder'd, offer'd any 
man five pound to tell him what the quarrel was. 
His Lordſhip makes his defence, that he hopes his 
Peers will conſider, that there is no other provoca- 
tion than the half crown. I am ſorry for it. I am ſure 

the 
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the Laws of England, allow no man to take away 


another's life for half a crown, without being guil- 


ty of murder. The firſt thing that is ſaid Mr. 


' © Haſtings ſhould do, is this: he is in a manner ſuſ- 
pected, and hears my Lord quarre] about an 


half crown, and ſaith, I wonder a perſon of honour 
ſhould make ſuch ado about an half crown, and 


then throws down four half crowns upon the table 


to make ſatisfaction; preſently ſwords are drawn, 
and Mr. Brommidge draws: his firſt, and hectors it 
for my Lord: then they are put up again; there 
is one interval; and recollection of time. My Lord 
proceeds to quarrel with Mr. Haſtings, and calls his 
fins to remembrance 3: and knowing that Mr. Haſt- 
27g, had been guilty of killing a man not long be- 


fore, preſently tells him, we come not here to ſtab. 
folks; which was a bitter reply. Mr. Haſtings is 


griev*d to ſee himſelf fo openly reproach'd by my 
Lord, and could not chuſe but tell him, he was a 
Gentleman, (and ſurely Haſtings is a confeſs'd Gen- 
tleman, and a noble name in this Kingdom, and 
always inuſt be) but at Jaſt goes a little farther, 
and faith, as good a Gentleman as my Lord. 
This is not comparable to laughing.at my Lord, 
nor to making wry mouths ; and yet if Haſtings 
had done this, and his Lordſhip had killed him for 
it, he had ſtood guilty of murder. Obſerve, I 

2feech your Lordſhips, how Mr. Haſtings is trea- 
ted, he is four times drawn upon, twice by Brom- 
midge in the houſe ; in the ſtreet, Brommidge draws 
upon him again; and juſt under the arch in Lincolns- 
tnn-fields he draws the fourth time. Now faith 
Mr. Haſtings, I have no quarrel to you Captain, 
if there be any, it mult be diſputed between me 
and my Lord. This is not ſuch a ſpeech to make 
a quarrel, but to prevent one; what could a Gentle- 
man do leſs, that found himſelf four times aſſaul- 
ted? For if he would decline the quarrel, the beſt 
way was to put Brommidge out of the caſe, as a 
likely expedient ; when that would not do, to the 
field they come. And here, my Lord Morley 
hath produced ſome witneſſes, who being not to be 
| ſworn, have ſaid freely, that Mr. Haſtings prels'd my 
Lord to fight, and ſaw him draw, and attack with 
the three on the other ſide. Street ſaid, he reſolv'd 
to fight my Lord; and another, that my Lord 
{11d he would not fight, This they bring, to make 
my Lord Morley purely paſſive, and- only drawn 
to fight, Under favour, we mult ſubmir to the 


judgment of your Grace, and your Lordſhips his 
Peers. The thing, that is ſaid here, is not proba- 


ble. *Tis plain, Mr. Haſtings had faid, he would 
give any man five pounds, that would tell him what 
the quarrel was: would he that knew no quarrel, 
have the blood of my Lord Morley ? Bur then, 
compare this with the witneſſes, which we have 
brought and ſworn ; all three expreſly ſay, they 
ſaw the fight, and the beginning of it. But with 
ſubmiſſion to your Grace, a fight it cannor be cal- 
led; in truth, it is a direct aſſaſſination : for three 
witneljes ſwore there were two upon one all the 
while; viz. upon Mr. Haſtings, And Mr. Haſtings 
being thus prels'd, ſteps back to get a little ground; 
then my Lord takes him at the advantage, and ſhor- 
tens his ſword, and run him in the head. Now they 
that ſay,my Lord Morley went away firſt towards his 
own houſe, have forgot that he came back again 
and killed the man, I preſs this caſe upon the bare 
want of provocation, becauſe the conſequence is 
great in Law: I preſs it, as if the proof were to be 
ſet here, and no more were to be laid ; and do pre- 
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ſume to affirm, it is malice in the Law, and mur- 
der in his Lordſhip. But yet we ſhall not reſt 
here; but if we go a little farther, your Lordſhips 
will ſee, here is malice apparent, malice confeſyg 

and moſt evident. As ſoon as Mr, Haſtings was 
flain, my Lord Morley, with a moſt deſperate im- 
precation, throws the ſword upon him, God damn 
me, there you lie. Another ſwears his Lordſhi 

ſaid, I have promiſed, and now you have it. Can 
your Lordſhips doubt now, whether my Lord 
killed Mr. Haſtings with a deliberate. hatred ? You 
ſee, he confeſſeth, it was in diſcharge of a promiſe ; 
and my Lord is to be believed againſt himſelf 
And the brother of the Gentleman hath made a fad 
comment upon theſe words, and tells us, how the 
promiſe aroſe, and how it came to be perform'd. 
Mr. Haſtings tells his brother, that he once had the 


. unhappineſs to have a quarrel with my Lord, 


many years ago, almolt ten; and thar fighting 
with my Lord, he had the misfortune to give him 
an hurt; and though the witneſſes ſpeak only out 
of his brother's mouth, yet he teſtifies, that his 
brother told it him in the anguiſh of his ſpirit, as a 
ſecret that troubled him, and which he did not tell 
out of deſign, but by way of lamentation. And 
yet if Mr. Haſting had been found bleeding in the 
field, and been ask*d who kilPd him, and had ſaid 
my Lord Morley had flain him; it had been good 
evidence, though no other witneſſes were, and 
though it came out of his own mouth. The brother 
ſwears farther, that my Lord Morley coming by 
and his brother paying his Lordſhip due relpect. 
my Lord received it with ſo much contempt, that 
his brother ſaid preſently, he knew not what ir 
meant, I doubt he bears me a grudge. This was 
a year and an half before his death; but within a 
quarter of a year before, the witneſſes ſay, his 
brother, his father, and my Lord, were at an ale- 
houſe ; no ſooner was his brother gone down ſtairs, 
but when he came up again he finds my Lord, with 
a ſword drawn, and ſwears that his brother then told 
him, that my Lord was always urging him to 
drink; and then would ſeek all occaſions he could 
to give and take offence. So then, it ſeems, it was 
my Lord's cuſtom, to urge Mr. Haſtings,and to give 
him frequent provocations, as if he had ſought an 
occaſion for manſlaughter, that he might kill him 
within the protection of the Law, This is the 
molt deſperate complication of malice, that can be. 
To this purpoſe, 1 ſhall preſume to put a caſe 
(which our books ſpeak) and which will highly 
concern the point, 1n this caſe. If my Lord Mor- 
ley had fed to the wall, and had ſlain Mr. Haſtings 
when he had fled to the wall, that would not have 
ſerv'd his turn, as this caſe is; for our books tell 
us of one, who bore malice to another, and then 
provok*d him to draw his ſword ; ſeeing the ſword 
drawn,hefled away, to tempt the adverſary to purſue, 
and ſtill retir*d till he came to the wall; now ſee- 
ing himſelf at his laſt refuge, he thought to kill him 
legally and ſafely in his own defence. But ſince 
the pretence of Law, was but an art to diſguiſe the 
malice of his heart, which he now executed freely, 
the book ſays it was murder: ſo *twill be here. 
Your Lordſhips will give me leave on this occaſion, 
to tell you, that it is either the misfortune, or the 
juſt reproach of ſome Governments in foreign 
States, that there are places abroad, where murder 
is a cheaper ſin than theft ; and. the ſame people, 
that will riſe up in arms as one man, to purſue a 
pilſerer, wil! yet make a lane through the midlt of 
them, 
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them, for the manſlayer to eſcape. Hence it comes 
to paſs, that men are ſlain every day for any 
thing, for nothing; inſomuch that a learned Civi- 
lian writing of thoſe Republicks, tells us plainly, 
Frequentiores ſunt bominum cædes, quam nativitates. 
But however it be in theſe Commonwealths, yet 
we, who have the happineſs to live under a Monar- 
chy (the beſt of Governments) and under a King 
(the beſt of Monarchs) have all our Lives ſecusd to 


us, by his Majeſty's own reyaland immediate pro- 


tection ; and therefore no corruption of manners will 


ever be able, to bring this fin into faſhion and cre- 


dir amongſt vs, nothing will ever naturalize it here. 
| do acknowledge to your Lordſhips (for why 
ſhould I conceal any thing that makes for my Lord 
Morley's advantage?) I do confeſs that an affront, 
or indignity-offer*d to a Peer, is much more hei- 
nous, than that which is offer'd a private Gentle- 
man. But !] muſt needs ſay withal, that the Law 
hath provided another manner of reparation for a 
Peer, than that which it gives a Gentleman. 
ſame words that being deen of a Gentleman, will 
bear no kind of action, when they are ſpoken to a 
Peer, become Scandalum Magnatum, The Peer 


recovers great damage; the King inflicts fine or 


impriſonment : ſo that upon the matter the offender 
is bound in chains, and brought and laid at my 
Lord's feet. Now for him, whoſe honour is thus 
guarded by the Law, to avenge himſelf by his 
ſword, is a moſt unpardonable excuſe: I do not pre- 
tend, I do not offer to ſay, that the killing of a 
man, is more capital in caſe of a Peer, than would 
be in the caſe of a private Gentleman: but I do pre- 
fume to affirm, that no provocation in the world, can 


make that to be but manſlaughter in the caſe of a 


Peer, that would be murder in the caſe of a Gen- 
tleman; that is this caſe. Will your Lordſhips 
therefore give me leave to turn the tables, and ſup- 
pole Mr. Haſtings had killed my Lord Morley, 
upon ſo ſlight and groundleſs a pretence; as ſuppoſe, 
my Lord Morley, in his life-time, had with grief 
of heart complained to his brother, that Mr. Haſt- 
ings did bear him a ſecret hatred, becauſe in a for- 
mer combat, his Lordſhip had worſted Mr. Haft- 
ings, and given him an hurt: Suppoſe, mY Lord 
Morley had long before this complain'd farther, 
that he ſaw the effect of Mr. Haſtings's malice upon 
every occaſion, and when his Lordſhip did but of- 
ter to ſalute Mr, Haſtings, and give him a reſpect, 


Mr. Hajiings receiv'd it ſullenly and unmannerly, 


and return'd it with contempt; ſuppoſe that his 
Lordſhip had complain'd farther, that Mr, Haft- 
ing did nothing but ſeek occaſions and pretences of 
a quarrel ; and ſuppoſe that within a quarter of a 
year of my Lord Morlzy's death, Mr. Haſtings 
had been found in an alehouſe, with my Lord Mor- 


{ey, and had there drawn his ſword upon my 


Lord; and then my Lord had complain'd to his 
brother, that he did believe Mr. Haſtings would do 
him ſome miſchief, ſome time or other: And 
ſuppoſe, after all this, that my Lord Morley had 
been ſlain juſt in ſuch a manner, as Mr. Haſtings 
hath been, would your Lordſhip ; would the King- 
dom have thought this a ſufficient account for noble 
blood, if Mr. Haſtings had been only found guil- 
ty of manſlaughter, and eſcap'd by his Clergy, and 
a burning in the hand ? My Lords, the quality 
of an offender may ſerve to inhance the crime ; but 
ſince the World ſtood, it never was counted any 


abatement. The ſame duty to the King, the ſame 
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obedience to his Laws, the ſame reverence to hu- 
man nature, the ſame effuſion of chriſtian blood is 
expected from a Lord, which is required from the 
meaneſt Commoner of England. Tis che caſe of 
all the people of England, who are highly cancern'd 
in the preſent example; if they put their truſt in 
the Law, as the great avenger of blood in t 
world; and once find themſelves deceived, Who 
knows the conſequenee that may follow? What 
feuds in private families ? What 0 
of 


oduce at laſt ? And thert fort, po doubt; 
e Kingdom will-obſerye;" and mark 005 


- 


this day; and'will be curious to know, what will 
become of a Lord, in whoſe eyes the blood of a 
Gentleman hath been ſo vile and inconſiderable, 
if it were poſſible ; I ſayy if it: were e ** 


ſo greata Tribunal as this, "Theuld eithe 


the fact, engen Law, what Judicature 
is there leſt oh this ſide Heaven, for manKittd to rely 
on? I pretend vt to ag dhe matter: this is the 
ant ker be N Wy 


eteſtation e crime, hg paſſion 


Lordſhips towards a Peep of the Realm, is to, have 
any ingredient in the yerd&. * And therkefobe ha- 
ving obſerv'd to your Lordſhips, that there is ma- 
lice imply*d by the Law, and in a manner confeſs'd 


by the party, beſides the dye and form ice, 
which bath been prov'd; ala now It l T0 
the Judgment, which the L hath:; wiſely placed 
in your Lordſhips moſt noble breaſts ; with this on- 
ly conſideration, tis the voice of blood thatcryeth, 
I know your Lordſhips will give it ſuch ad audience 
as ĩt ought to have; ſuch an audience as may quiet 
it, and keep it from crying any more z ſuch an audi- 
ence as may cleanſe the Jand from blood, and be a 
means to continue to your Lordſhips that due vene- 


ration, which all men haye to your Lordſhips moſt 


+ is = 


righteous and impartial proceedings. 


Aſter him Ser jeant Mayerd ſpoke,” 
Lord-Steward fdefired the Lords to withdraw in- 
to the Court of Wards, and *eonfider of their evi- 
dence; but he did nor. eng the evidenge, 
Lieutenant of the Toer bid to withdraw his 
Priſoner. gd. rs 
The Lords and the Priſoner being withdrawn; 


Serjeant Lee brought wine and biſkets to the Lord- 


* 


Steward, and then round the, Court. 


The Lords ſtayed about; ghree hours, and then 
returned into the Court, and took their places. 
Sir Thomas Fanſhaw elt called them according 
to their precedence; and all being preſent he then 
called them again, beginning with the loweſt, who 
anſwering to his name [ls 
The Lord: Steward aſked him, ſaying, my Lord 
Freſbevile, is my Lord Morley, Guilty ar not Guil- 
ty? who laying his hand on his breaſt, anſwered, 
Na Guilty of Murder, but Guilty of Manſlaughter. 
And in the ſame manner aſking them all ſeve- 
rally, they all gave the ſame, anlwer, except two, 


the Lord Wharton, and Lord Aſuley, who anſwered, 


Guilty of Murder. 


The Lords having delivered their verdict, the 
Lieutenaat of the Tower was commanded to. bring 
in his Priſoner, | " 

The Lord-Steward told him, his Peers had found 
him Guilty of Manſlaughter, and aſked him, what 
he could ſay for himſelf. | 
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He anſwered, he deſired the benefit of the 
Clergy, and the benefit of the Statute. 


Lord-Steward ſaid, he muſt have the benefit. of 


the Clergy ; and that he conceived the Statute was 
a ea behalf, 1 aſking the opinion of the 
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26 Car. II. 
Judges, they all bowed in token of conſent. 

The Lord- Steward making a ſhort ſpecch of ad. 
moniſhment to the Priſoner, told him he was dit. 


charged, paying his Fees; and then diſmiſs'd the 
Court,” and broke his Staff. 


© Froese dings i in the Court of King «Bench, 


pen and Houſe of Peers, in the Cale of Sir 
Samuel Barnardiſton Bart. againſt Sir William Soame 
Sheriff of Jol, concerning the Election of Mem- 


bers to Parliament 1 
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A 290 of the Record inter Sas 
q vi and Barnadi Non. [5 


Placita * Denno Rege apud We Mino 
naſterium de Termino Santte Trinitatis 
Anno Regni Domini Caroli Secundi nunc 
Regis Anglie &e. cn imo ſexto, Notulo 


157 


< Extiohdnit 1800 alias ſci- 
ncet Termino Paſche ulti- 
mo preterito coram Domi- 
no Rege apud Weſtmonaſt. 
venit Samuel Barnardifton 
Bäronet. per Tho. Ditch- 
geld Al rum e & protulit hic in curia dicti 
Domini Regis tunc ibidem quandam Billam ſuam 
verſus Williclmum Soame Militem nuper Viceco- 
mitem Cömitatus Suffolct in cuſtodia Marrefcalli 
Kc. de Placito tranſgreſſione fuper caſum & ſunt 


pleg. de proſ. -ſcilicer' 1 Doe & Richardus 


Roe. Que quidem Billa ſequitur in hac verba }. 
Middl. Samuel Barfrardiſton Baronettus queritur de 
Willielo Soame Milite nuper Vicecomite Comi- 
tatus Suffblcie in cuſtodia Mar. Marreſcal. Domini 
Regis coram ipſo Rege exiſtentem pro eo, videlicet 
quod cum Dominus Rex nunc oftavo die Februarii 


Anno Reni dicti Domini Regis nunc viceſimo 


quinto per breve ſuum gerend. dar. eiſdem die & 


monaſterium predict. in dicto Com Middl. adrunc 
exiſtent. tune Vicecomit. Com. Suffolcie predict. 
direct um, recitando per idem breve, quod cum Hen- 
ricus North Baronettus nuper elect. fuerat unus 
Mil. Com. predict, pro adtune preſent. Parliamento 
dicti Domini Regis inchoat. apud Civitatem ſuam 


Domini Regis tertio decimo, & ab inde per diverſas 


Prorogationes uſq; triceſi mum diem Octobris Anno 


| Regai x ejuſdem nunc'Regis viceſimo quarto conti- 
nuat. & ab eodem triceſimo die Octobris idem Parlia- 
mentum uſq; quartum diem tunc inſtantis Februarii 
ulterius prorogat. furrat, ibidem tune tenend. & pro- 


_*Fequend. Quodqꝗ; ipſe fic elect. & debito modo 
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retornat. juxta formam Statuti in hyjuſmodi caſa 
edit. & proviſ. in domo inferiori communitate Reg- 


ni dicti Domini Regis Anglie conſtitut. fuerat,prout 


per Record. dicti Partiamenti ſui in Cancellaria ſua 
reſidend, plenius conſtabat, ac idem Henricus North 


unus Militum pro Com. predict. exiſtend. diem 


ſuum clauſit extremum ut dictus Dominus Rex ac 
ceperat, cujus pretextu ſubditi dicti Domini Regis 
Com. Suffolcie pꝛed. de uno Milite ad tractandum pro 
utilitate ejuſdem Cam. deftituti fuerunt, idem Dom. 
Rex nolens tamen quod Communitas Regni ſai in 
difto Parliamento ſuo ad negotia dicti Domini Re- 


gi; & ſtatum Regni ſui & Eccleſie Anglicane aggre- 
gat. ex cauſa predicta immoraretur ſeu extenuare- 
tur, quo minus negotia illa debitum ſorcierentur, ef- 


fectum eidem Vicecomit. dicti Com. Suff. per brev. 
ill. precepiſſet quod loco predicti Henrici in pleno 


Com. ſuo immediate poſt receptum brevis illius 
unum alium militem gladio cinctum idoneum & diſ- 


cretum Com. predict. (proclamatione prius de pre- 


miſſis ac de die & loco facta) libere & indifferenter 


per illos qui hujuſmodi proclamation, ill. intereſſent 


juxta formamScatuti inde editi & proviſi eligi faceret, 
& nomen cjuſdem Militis in quibuſdam indenturis 


inter predict. Vicecomitem & illos qui hujutmocd! 


Electioni intereſfint inde conficiend. (licet hujuſmod: 


eligend. preſens eſſet vel abſens) inſeri eumq; ad 
dictum Parliamentum venire faceret, ita quod idem 
Miles fic eligend. plenam & ſufficientem poteſtatem 


pro ſe & Communitate Com. predict. haberet ad 
anno emanans extra Cancellariam ſuam apud Weſt-⸗ 


faciend. & conſent iend. hiis que in Parliamento de 
communi confilio dicti Regni ſui (favente Deo) con- 
tingerent ordinari ſuper negotiis ante dictis (noluit 
dictus Dominus Rex tamen, quod predictus Vic. 
Suff. nec aliquis alius Vicecomes dicti Regni ſui ali 
qualiter eſſet clectus) & Electionem illam Nic factam 


diiſtincte & aperte ſub ſigillo ejuſdem Vic. & ſigillis 
- Weſtmonaſtrrii octavo die Maii Anno Regni dicti 


eorum qui Election: ill” intereſſent dicto Domino 
Regi in Cancellariam fuam certificaret indilate re- 
mittend. dicto Domino Regi alteram partem Inden- 
ture predicte eidem brevi conſutam, una cum eodem 
brevi prout in codem brevi plenius continetur. Quod 
quidem breve poſtea ſcilicet duodecimo die Februaril 


Anno Regni dicti Domini Regis nunc viceſimo quin- 


to ſupradict apud Gippovicum in dito Com. Suff. 
prefato 
- 


1 
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prefato Willielmo Soame tune Vic. dicti Com. 
Suff. exiſtens deliberatum fuit in forma juris exe- 
quendum quodq; predictus Will. Vic. Com. pre- 
dicti tunc exiſtend. ad prox. Com. ſuum ejuſdem 
Com. Suff. poſt receptionem dicti brevis, ſcilicet vi- 
c:fimo quarto die Februarii Anno Regni dicti Do- 
mini Regis nunc viceſimo quinto ſupradicto, ac vi- 
gore brevis illius in pleno Com. ſuo tunc tent. apud 
Gippovicum predict. in dict. Com. Suff. coram eo- 
dem Williel. adtunc Vic. ejuſdem Com. breve illum 
legi feciſſet nec non publicam Proclamationem de 


die & loco in brevi predicto in ea parte content. 


feciſſet, nec non de uno milite gladio cincto magis 
idoneo & diſcreto Com. predict. juxta formam & 
exigentiam brevis illius eligend. adveniend. ad Par- 
liamentum predictum in pleno Com. ill. prout ill. 
per breve ill. precept. fuit & ſecundum formam 
ill. precept. fuit, videlicet int. horam octavam & 
horam undecimam ante meridiem ejuſdem viceſimi 
quarti die Februarii Anno viceſimo quinto ſupra- 
dicto ſuper quo proceſſum fuit, tune ibidem in ple- 
no Com. ill. ad Electionem unius alius Militis pro 
codem Com. in loco predicti Henrici, per Gentes 


in Com. illius reſidentes ac eidem Proclamationi in- 
terefſentes, ac licet idem Samuel in eodem pleno 


Com. tent. apud Gippovicum predict. (qui tunc 
& diu antea fuit Miles gladio cinctus in predicto 


Com. videlicet apud Brightwell commorans & con- 


verſans & in eodem Com. Suff. natus) ſecundum ex- 
igentiam brevis predicti debite electus & nominatus 
tuit eodem viceſimo quarto die Februarii inter ho- 
ram octavam & horam undecimam fore Militem 
Com. illius in loco predicti Henrici North pro pre- 
dicto Parliamento adveniend. pro eodem Com. ad 
idem Parliamentum per majorem numerum Gen- 
tium tunc reſidentium infra dictum Com. Suffolciæ, 
& predicto tempore Proclamationis predicti tunc 
& ibidem preſent. & eidem Proclamationi intereſ- 
ſentium quorum tunc quilibet expendere potuit qua- 
draginta ſolidos liberi tenementi & ultra per annum 
infra Com. ill. Ac licet predictus Willielmus adtunc 
Vic. dicti Com. Suffolciæ exiſtens premiſſa ſatis ſci- 
ens, poſtea ſcilicet eodem viceſimo quarto die Fe- 
bruarii anno regni dicti domini Regis nunc viceſt- 
mo quinto in Cancellarium dicti Domini Regis nunc 
apud Weſtmonaſterium predictum in dicto Com. 
Middl. breve predict. retornavit ſimul cum qua- 
dam Indentura inter ipſum Vicecomitem & pre- 
dict. Electores ipſius Sam, de pred, electione ipſius 
Sam. fact. ſecundum exigentiam brevis pred. Predictus 
tamen Williel. adtunc Virecomes predicti Com. Suff. 
exiſtens Officii ſui debitum minime ponderans, fed 
machinans & malitioſe intendens ipſum Sam. in hac 
parte minus rite pregravare ac eundem Samuelem 
de fiqucia & officii unius Militis Comitatus predict. 
in dio Parliamento exercend. omnia fruſtrare & 
deprixare, & predictum Samuel. ad diverſas magnas 


d& grandes pecuniarum ſummas expendend. cauſare, 


contra debitum officii ſui predicti falſo malitioſe & 
deceptive adtunc in eandem Cancellariam apud 
Writmonaſterium predictam retornavit, una cum 
Indentura predicta quandam aliam Indenturam ei- 
dem bicvi ſimiliter annex. ſpecifican. ill. fore fact. 
inter prefatum Willielmum adtunc exiſten. Viceco- 
mit, dicti Comitatus Sutfol. ex una parte & diverſas 
alas per ſonas dicti Comitatus in Indentura illa ſpe- 


Cilicata & continens, quod dicte alie perſone ut ma- 


jor pars totius Comitatus predicti in predicto pleno 
Comitatu Suffol. apud Gippovicum predictam dic- 
to viceſimo quarto die Februarii anno ſupradicto e- 
ligerunt quendam Lionel. Talamach Baronettum 
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alias dictum Dominum Huntingtowre in Regno 
Scotie in loco predicti Henrici North un. Militem 
Comitatus Suffol. predicti pro Rarliamento predic- 
to ad veniend. eidem Parliamento pro Comitatu illo 
ubi (re vera) predictus Lionel. non fuit elect. per 
majorem partem Comitatus illius fore Mil. in loco 
predicti Henrici pro Comitatu predicto, prout per 
ultimam Indenturam predictam falſo ſupponicur, 
ratione cujus quidem Pal retorn, de predicta alia 
Indentura per predictum Willielmum Vicecomi- 
tem dicti Comitatus Suffol. exiſten. in forma pre- 
dicta fact. idem Samuel in domo inferiori pro Com- 
munitate hujus regni Anglie in dicto Parliamento 
ad predict. retorn. predicti brevis & diverſa tempo- 
ra poſtea aſſemblat. apud Weſtmonaſterium præd. 
conſtitut. admitti non potuit, quouſque idem Samuel 
ſuppetitionem ſuam Communitati dicti Parlia- 
menti pro remedio ſuo congruo in ea parte exhibit. 
& poſt diverſas ingentes denar, ſummas in & circa 
manifeſtationem & verificationem dicte Electionis 
ipfius Samuelis coram difta Communitate expend. 
& diverſos labores in ea parte per ipſum Samuelem 
ſuſtent. poſtea ſcilicet viceſimo die Februarii anno 
regni Domini regis nunc viceſimo ſexto per Com- 
munitat. dicti Parliamenti in domo Communitat. 
pred. admiſſus fuit, & electio ipſius Samuelis præd. 
per Communitat. præd. declarat. fuit fore bona, un - 


de idem Samuel dicit quod ipſe deterioratus eſt & 


dampnum habet ad valentiam trium mille librarum 
& inde producit ſectam &c. Et modo ad hunc 
diem, ſcilicet diem Veneris proximam poſt craſtinum 
ſancte Trinitatis iſto eodem Termino uſque quem 
diem pred. Williel. habuit licentiam ad billam præd. 
interloquendi & tunc ad reſpondendum &c. coram 
Domino Rege apud Weſtmonaſterium venit tam 
Præd. Samuel per Attornatum ſuum præd. quam 
præd. Willielmus per Johannem Needham Attor- 
natum ſuum, & idem Willielmus defendit vim & in- 
juriam quando &c. & dicit quod ipſe non eſt inde 
cu]pabilis, & de hoc ponit ſe ſuper patriam, & pred. 
Samuel ſimiliter, &c. Ideo ven? inde Juratores co- 
ram Domino Rege apud Weſtmonaſterium die Ve- 
neris proximo poſt tres ſeptimanas ſancti Michaelis 
& qui nec &c. ad recogn, &c. quia tam &c. idem 
dies datus eſt partibus pred. ibidem &c. De quo 
die jurata pred. inter partes predictas de placito 
pred, poſita fuit inde inter eas in reſpectum coram 
Domino Rege apud Weſtmonaſterium uſque diem 
Jovis in craſtino ſancti Martini ex tunc proximo 
lequente pro defectu Juratorum &c, Ad quem diem 
coram Domino Rege apud Welt, venit tam pred. 
Samuel quam pred. Williel, per Attornatos ſuos 
pizd. & Juratores Jurat. illius exact. ſimiliter ven. 
qui ad veritatem de & ſuper premiſſis dicend. elect. 
triat. & jurat. dicunt ſuper Sacramentum ſuum qued 
pred, Willte]. eſt culpabilis de præmiſſis pred. 
modo & forma prout. præd. Samuel ſuperius verſus 
tum queritur, & aſſidunt dampna ipſius Samuels oc- 
caſione premiſſorum pred, ultra miſas & cuſtagia 
ſua per ip um circa ſectam ſuam in hac parte appo- 
{ira ad octingentas libras, & pro miſis & cuſtagus 
illis ad quadraginta ſolidos. Sed quia curia dicti 
Domini Regis nunc hic de Judicio ſuo de & ſuper 
premiſſis reddendum nondum adviſatur dies inde 
ulterior datus eſt partibus præd. coram Domino 
Rege apud . diem Veneris proximum 
poſt Octabas Purtheat. beate Marie de judicio ſuo 


inde audiend. eo quod curia dicti Domini Regis hic 
inde nondum &c. Ad quem diem coram Domino 
Rege apud Weſtm. venit tam præd. Samuel quam 
pred. Willicl. per Attornatos ſuos pred. ſuper * 

viſis 
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vilis & per curiam dicti Domini Regis nune hic 
plene-intelleftis omnibus & ſingulis premiſſis matu- 


raque deliberatione inde habita, conſideratum ett 


uod præd. Samuel Barnardiſton recuperet verſus 
prefatum Willie. Soame dampna ſua pred. per Ju- 
ratores pred. in forma predicta aſſeſſ. necnon nona- 
ginta & eo libras pro miſis & cuſtagiis ſuis præd. 
eidem Samuel per curiam dicti Domini Regis nunc 
hic ex affenſu ſuo de incremento adjudicat. Que 
quidem dampna in toto ſe attingunt ad noningen- 
tas libras & præd. Williel. in miſericordia &c. 


Poftea ſeilicet die Sabbati viceſimo quarto die A- 


prilis Anno Regni Domini Regis nunc &c. vicefi- 
mo feptimo tranſeript. Record. & proceſſ. pred. in- 
ter partes predictas de placito pred. cum omnibus 
ea tangentibus pretextu cujuſdam brevis dicti Do- 
mini Regis de errore corrigend. per prefat. Williel. 


Soame in premiſſis proſecut. coram Juſticiariis Do- 


mini Regis de Communi Banco & Baronibus de Scac- 
cario difti Domini Regis de gradu de le Coife in 
Cameram Scaccarii juxta formam Statuti in Parlia- 
mento Domine Elizabethe nuper Regine Anglie 
apud Weſt. viceſimo tertio die Novembris Anno 
Regni fui viceſimo ſeptimo tent? edit. a re, cu- 
ria dicti Domini Regis hic coram ipſo Rege tranſ- 
miſfa fuerunt, predictuſque Williel. Soame in eadem 
curia Camere Scaccarii comparen' diverſas cauſas & 


materias pro errore in Recordo & Proceſſu præd. 


pro revocatione & adnullatione Judicii pred. affig- 
tavit, ad quas præd. Samuel Barnardiſton in eadem 
curia Camere Scaccarii pred. ſimiliter comparen. 

lacitavit, quod nec in Recordo nec in Proceſſu pred. 
nec in redditione Judicii pred, in ullo fuit errat. 


Poſtmedumq; ſcilicet die Sabbati decimo die Ju- 


nit Anno Regni dicti Domini Regis nunc viceſimo 
octavo viſis premiſſis & per cur iam Camere Scac. 
xd. diligent. examinat. & plenis intellectis tam 
Ne & Proceſſ. pred. quam Judicio pred, ſuper 
eiſdem reddit. videbatur curia Camere Scac. præd. 
quod judicium præd. vitioſum & defectivum in lege 
exiſtit. Ideo adtunc & ibidem per eandem curiam 
conſideratum fuit quod judicium pred. in omnibus 
reverſerur, adnulletur & penitus pro nullo habeatur, 
& quod præd. Williel. ad omnia que occaſione ju- 
dicii pred. amiſit reſtituatur, ſuper quo Record, 
rd. nec non proceſſ. pred, Juſticiar. dicti Dom. 
Dom. Regis coram eis in premiſſis habit. coram 
Domino Rege ubicunq; &c. remittebantur ſecund. 
formam Statuti præd. & in cadem curia dicti Dom. 
Regis hic coram ipſo Rege jam reſident. &c. Poſ- 
tea ſcilicet vicelimo quarto die Maii Anno Regni 
Domini Gulielmi & Marie nunc Regis & Regine 
Anglie primo Record. & Proceſſ. præd. inter partes 
prac. cum omnibus ea tangentibus pretextu cujuſ- 
dam brevis de errore corrigend. per prefat. Samuel. 
Barnardiſton in premiſſis præd. proſecut. dicto Do- 
mino Reg. & Regine in preſent. Parl. a pred. curia 


3 
eng de Communi Banco & Baron. de Scac. dicti 


dicti Dom. Reg. & Regine hic tranſmiſ.tuit, predic- 


tuſq; Samuel in eadem curia Parl. comparens, diverſas 
cauſas & materias pro error ibus in Recordo & pro- 


ceſlu pred. pro revocatione & adnullatione Judicii 


præd. aſſignavit; & poſtea, ſcilicet viceſimo quinto 
die Junii Anno dictorum Dom. & Dom. Reg. & 
Regine ſupradict. in præd. curia Parliamenti viſis 
& per curiam ibidem diligenter examinat. & plenius 
intellectis tam Record. & Proceſſ. præd. judicio ſu- 
per eiſdem reddit quam pred. errore ſuperius aſſig- 


nit. pto co quod videtur curie Parl. præd. quod 
Record. ill. in nullo vitioſum aut defectivum exiſtit 


& quod Record. ill. in nullo fuit erratum. Ideo ad- 
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tune & ibidem conſideratum eſt per eandem curi. 
am Parl. præd. quod Judicium pred. in omnibus 
affirmetur & in omni ſuo robore ſtet & effect. 


Sir Samuel Barnardiſton againſt Sir Malliam 
Soame, late Sheriff of Suffolk, in B. R.* 


C ASE, and declares that a writ iſſied out of | 


Chancery to the defendant, then Sheriff of 
Suffolk, to elect a Knight of the County for the 
Parliament; and that the plaintiff was choſen by 
the majority of Freeholders, and that the defendar;r 
returned the writ with an indenture of the ſaid elec- 
tion, but-maliciouſly intending to deprive the plain- 
tiff, de fiducia & officio præd' falſo & deceptive, una 
cum indentura pred” vetornavit unam alteram indey- 
turam in cancellaria pred* ſpecificant” quod ali fer- 
fone liberi tenentes vel major pars liberorum tenentium 
elegerunt quendam Lionellum Tolmach, ibi revera 

red Lionellus non fuit electus per majorem numerum 
iberorum ſenentium; ratione cujus, the plaintiff was 
kept out of the houſe of Commons, and put to great 
charge to prove his election in the houſe of Com- 
mons, The defendant pleaded non culp. and upon 
trial at bar, Twy/den, Rainsford, and Hide held, 
and fo directed the Jury, That if this double return 
was made malicioufly, they ought to find for the 
plaintiff, which accordingly they did, and gave 
him 800 J. damages; though the evidence, as to 
the malice and falſity, was very fender, For the 
poll was granted, upon which the matter ſeeming 
doubtful, whether ſome of them who voted for the 
plaintiff had ſufficient freehold to qualify them to 
give their votes, the Sheriff, by advice of counſet 
then preſent, and of ſome Members of Pai !iament 
there alſo, made this double return, to prevent an 
action for a falſe return, in caſe it ſhould appear 
that ſome freeholders that voted for the plaintiff had 
ſufficient frechold. And after upon examination in 
Parliament, the election of the plaintiff was adjudg- 
ed good, and the defendant committed by them for 
making this double return : And now *twas moved 
in arreſt of judgment by North, Attorney General, 
and Scrogps, King's Serjeant, that this Action lies 
not, and that no fuch Action was ever yet main- 
tained in this caſe ; for the caſe of Nev! and Sr, 
was never reſolved, but in reſpect of difficulty ſent 
to Parliament, where it never received a determi- 
nation. And the reafons they urged againſt the 
Action, were, Firſt, becauſe the falſity or verity 
of the return is only examinable in the houſe of 
Commons, who are the ſole judges, and will puniſh 
ſuch falſities; and accordingly they have ſo done in 
this caſe, Hy committing the Sheriff, and he ought 
not to be twice puniſhed for the ſame fault. And 
before the Statute of H. 6. no action lay for a falſe 
return, and that only gives an action of debt for 
100 J. Szcondly, the right of the party is not con- 
ſiderable in this caſe; for this is not an office of 
profit, but of truſt, concerning the State. 7 d- 
[y, what the Sheriff does in this caſe, he doth as 
a judge, for he is judge of the election, and there- 
fore no action lies againſt him. PFonrthly, what the 
Sheriff doth in this caſe is proper difficultatem, upon 
his doubtfulneſs of the matter, and judges of aſſizæ 
may, propter diſſicultatem, adjourn an aſſize: the 
Sheriff hath done no more in this caſe than laid the 
matter before the houſe of Commons, that che va- 
lidity of the votes may be there deliberately exi- 
mined, To which 'twas anſwered by Mavnar, 
king's 
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King's Serjeant, and Sir William Jones, Sollicitor; 
Firſt, That here was malice and falſity in the She- 
riff, and thereby damage and charge to the plain- 


tif, and all this found by the Jury, which is ſuf- 


ficient to maintain an action in all caſes, whether 
there has been a like action in ſuch caſe or no be- 
fore; for actions upon the caſe are founded upon 


- the particular caſe, which is moſtly new. And the 


caſe of Nevil and Stroud was not for a double return, 
but for making no return; for there two were e- 
lected, and the Sheriff made no return as to one, 
and for that he brought the action. Secondly, The 
commitment by the Parliament is. only to puniſh 
the contempt of the Sheriff, as to them and the 
State, but not to repair the party for the damage 
he ſuſtain ed; and thus in ſeveral reſpects, one may 
be twice puniſhed pro uno delifo. As it falls ont 
often in many caſes, particularly in criminal mat- 
ters, wherein the party is puniſhed for the King by 
indictment, and by the party for the ipecial damage 
he ſuſtained. Thirdly, The Sheriff is not a judge of 
the election in this caſe, but a. miniſter to take the 
polls; of which, in point of ſufficiency, the houſe 
of Commons is judge. {urthly, Though the Sta- 
tute of; H. 6. gives to the party the 100 l. penalty, 
that wil not prove this action does not lie at com- 
mon law. The Parliament intended only to give 


a certain penalty to the party, which was conſide- 


rable then, though not ſo conſiderable now, and 
not leave them to a Jury's diſcretion altogether for 
damages. Et adjornatur ad proximum terminum, 
when Hale being in Court, he, Twy/den and Wylde, 
for as much as the return is ſaid to be falſo & ma- 
litioſe & ea intentione, to put the plaintiff to charge 
and expence, and ſo found by the Jury; held the 
action lay, and gave judgment for the plaintiff; 
Rain/ord doubting. 
Upon this a writ of Error was brought in the 
chequer chamber, where ſix judges were for re- 
verſing the judgment, and two for affirming it. 
Their Arguments here follow. 


Barnardiſton verſus Soame. In Caſe. 


The Caſe. 


N the death of Sir Henry North, one of the 
() Knights for Suffolk, a writ was iſſued forth 
for the election of a new Member; and Sir Samu- 
el Barzardiſion, and my Lord Huntingtowre, were 
the two candidates 3 but Sir Samuel carried it by 
78 voices, and was returned : And my Lord Hun- 
tingtewre having made an intereſt with the Sheriff, 
got the Sheriff to return him too; and he ſat in the 
Houſe till the Election was there determined for 
Sir Samuel, Whereupon Sir Samuel Barnardiſton, 
for this double Return, brought an Action upon 
the caſe againſt the Sheriff, and tried it at the King's- 
Bench bar, 12 Nov. 1674. before my Lord Chief 


. Juſtice Yale, and recovered 10001. damages : and 


afterwards a writ of Error was brought in theExche- 
ger Chamber, and there the judgment in the King*s- 
Bench was reverſ:d ; only Atkins and Ellis were for 
allirming it. | 


Judge F1!;'s Argument is as followeth. 


Fujl, The Declaration does conſiſt of the writ to 
the Sheriff} his Return, and the Averment of the 
plaintiff's damage. 


The writ does ſhew the great import of what 
was to be done, and what he ſhould do. 7 
| Now as to the Return; 
I. It is impoſſible to be a true Return, but it is 
a falſe Return; for that mul & ſemel, both ſhould 
be choſen at the ſame time, that can't be: So then 
he hath not obſerved the writ. 

2. The writ requires that the Houſe ſhould be 
full, and have a Member of Parliament, but by 
this Return neither can ſit in Parliament; for it 
appears, that from the 24th of February, 25 Car. 2. 
until the confirmation, he was kept out. So the 
end of the writ not at all obſerved, and the buſi - 
neſs of the Parliament retarded as much as could 
3. It may be ſaid, This may be done by miſtake, 
he may miſtake the law; but when the plaintiff 
comes and ſays, That he knowing the plaintiff was 
duly elected, and on purpoſe to keep him out of 
the Houſe, did falſo & malitioſe make this Return; 
then here is a falſe and malicious Return, and made 
knowingly upon him: Then an Action lies. 


Then to conſider the Caſe, 
2 At Common Law; and I conceive it will 
ie, . 4 , A $433 45s: 
2. The Acts of Parliament have not taken away 


. 


the remedy which the Common Law gave. 


1. That the Common Law gave remedy ; for 


that it was falſly and maliciouſly done, we muſt not 
doubt it : It is a matter of fact, and the Jury have 
found it ſo, and that there was a wrong done to 
Barnardiſton, and it is of the Sheriff's own: know- 
ledge : Then, 
1. When I ſuffer an injury, joined with a loſs, 
the Common Law gives me a remedy for it. 
Cooper and Andrews's caſe, Hob. 43. Sy 
Then take it as done by an Officer of juſtice, 
and a ſworn Officer, one of the greateſt in the King- 
dom : If it ſhould not lie in that caſe, there would 
be a failure of juſtice, but no failure of wrong. 


2. That in caſes of far leſs concern, as to Officers, 
it will lie, and then we ſhall ſee in this caſe what 
it will do, | | 


Powle and Godfrey's caſe, Rolls lib. 1. 63. Co, lib. 
12. 128, In that caſe, becauſe there was a tempo- 
ral loſs to the party, though for a ſpiritual wrong, 
the law gave him damages. 8 

Rolls 1 lib. 1. 108. 24. Ford and Hoſchin's caſe 
againſt an Archdeacon, F. N. B. 47. and yet an 
Archdeacon is a ſpiritual Officer: So that if he 
do not induct the Parſon, he may have his reme- 
dy ; for where he ſuffers a loſs, the Law gives 
him his remedy. 8 

Now here is injuria & dampnum, he does com- 
plain about the nature of his election, and the un- 
due return of an election; and to a Court that ne- 
ver yet did give damages to the party. © 

3. Then where there is a colour of juſtice, and 
a man does proceed in a legal way, yet falſd & 
malitioſe, an action lies, Hob. 260. Waterer and 
Freeman's caſe, If a man will arreſt one, and put 
him to ſpecial bail, a ſpecial action of the caſe lies 
againſt him, | Fane 97] | "\ BS i 30 


Cro, 


Cro. 3. 130. Vindbam and Clere's caſe againſt 
a Juſtice of Peace: Whereas in truth the Juſtice 
never had any complaint. An action will lie againſt 
him, becauſe he did fal/s & malitioſe. : 

Id. 21 E. 4. 22, 23. If a miſ-information be in 
a Court of Juſtice, an action lies againſt him. Now 


here is a very great miſ- information given to the 


Chancery upon this return. | 
Obj. This is a new caſe, anda caſe of a great deal 


bf danger, and therefore we muſt have a great deal 


of care of making new laws. | 

---Anſw, It were endleſs to put cafes where there 
never was a caſe before, yet an action will lie, if 
damage: there was no precedent for an action of 
the caſe, for falſly and maliciouſly accuſing one of 
treaſon, before Smith and Craſhaw's caſe. Rolls 
Fr. I. 1. 1131. = | 

Bulſtr. 2, 270. Jones 93, Cro. 1. 13. Tho' 
there it was objected, that never any precedents 


were; that this action was brought for maliciouſly. 


and falſly accuſing one of treaſon, and the danger 
of that action would lie, yet the Judges reſolved 


otherwiſe, being falſly and maliciouſly ; and tho? 
never any precedents could be ſhewn, yet they gave 


judgment expreſly that the action would lie. 
2 Cre. 534. Moor and Blactuell's caſe: Object- 


ed, that no precedent could be found where inſuffi- 


cient returns have been amended ; yet the Court 
ſaid, If there never was a precedent, they would 
make a precedent thereof. The firſt precedent had 
a beginning, and there was none at firſt. 


2. There is a great difference where the Law is 
ſilent in the caſe. 


Before Slade's caſe they never could ſhew any ac- 
tion of the caſe upon an Indebitatus aſſumpſit; mul- 
titudes of actions of debt, but none of the caſe, yet 
adjudged it would lie: For where there is eadem ra- 
tio, there is eadem lex : and will any man doubt 
where there is a falſe return, whether an action will 
lie? In act ions of the caſe there is leſs reaſon to ex- 


pect precedents than in other things; they grow as 


the invention of man grows, according as new frauds 
and new deceits ariſe, fo ſhould new remedies. 
: Obj. Never an action brought for ſuch a return; 
and Littleton's rule is, That if ſuch an action could 
be brought, it would have been brought before now. 
Anſw. 1. My Lord Coke ſays, The not uſer of 
an action does not take away the action, but ye may 
bring the action if ye have cauſe. | 
2. May it not be ſaid as it was faid to the former 
caſes? there were accuſations of treaſon, and falſe 
ones too, and no actions brought; therefore no ac- 
tion ought to lie now. I cannot ſee, if ye reverſe 
this judgment, ye muſt reverſe many more of the 
ſame nature. 
Tiis true, there is a great difference, that if the 
nature of the thing be ſuch as it cannot be falſly and 
maliciouſly, the adding theſe words will not change 
the nature; but if the nature of the thing be ſo, and 
the Jury do find falſo & malitic/e, the action will 
lie: as for the firſt part, as for a falſe accuſation of 
ſtealing an apple off a tree, an action will not lie, 
tho? the declaration is falſo & malitio/e, for the na- 
ture of the thing will not permit it; ſo Moor, 491. 
Palmer and Porter's caſe, there no action will lie 
upon that reaſon: But in our caſe, the nature of the 
thing is of ſuch a wrong, that an action may lie. 
Then tho' the Acts of Parliament may give re- 


432 30. Proceedings againſt Sir W. Soame, 26 Car. II. 
| | | medy, yet that takes not away the remedy at Com- 
mon Law, which was his ancient remedy, Ply, 


113. puts many caſes to that purpoſe ; and the dif. 
ference is plain, for if it were no crime and offence 


at Common Law, but given by the Act, then no 


action could lie but upon the Act ; but where there 
was another remedy, he may take either that ar 
Common Law, or the other upon the Act. 
The Common Law gave an action of the caſe up- 
on too little iſfues returned by the Sheriff, the Sta- 
rage gives an averment, yet he may take the action 

Now conſider the remedy this Act gives, and ſee 
whether it be ſo good a remedy : For, firſt, he muſt 
bring his action within the time limited by the Act, 
or elle he is out of the Act; now if there be a dou- 
ble return depending in the Houſe, no man wil} 
bring an action, depending that return undecided, 
and the Judges will not countenance ſuch an action; 
ſo the party is quite deprived of his remedy. Then, 
ſecond]y, as this caſe is, the Sheriff is not within 
the Act at all, for he has returned the plaintiff; 
Now if this ſhould be ſuffered, there would be an 
evaſion out of the Statute, and the Statute would 
give no remedy at all. Thirdly, It is the fame 
miſchief to the ptaintiff if my Lord had been fin- 
gly returned, he might have vindicated his election 
as much as in this double return, and have been in 
the Houſe as ſoon. | 8 

Obj. This is a general matter, and all the ſub- 
jects of England are concerned in it; and Co. Rep. 5. 
William's caſe, where there is a general nuſance, 
every man ſhall not have an action. 

Reſp. Where there is a general concern, and no 
particular damage, every man ſhall not have an 
action; but when there is particular damage, there 
he may. Here is a particular damage to the plain- 
tiff, and ſo he is well intitled to his action. Rep. g. 
Marie's caſe, 1 Inſt. 59. Powell's caſe. 3 Cro, 
664. Fineux and Hoveden's caſe, Nr, > 

0j. This matter is matter proper to be deter- 
mined in Parliament, and a hard caſe the Sheriff 
ſhould be condemned for that he could not help. 

Reſp. As to the right of election, that is de- 
terminable there, and it was ſo; but for his da- 
mage, it neither was, nor could be examined there. 


If the houſe of Commons had given damages, and 


the Parliament had broken up, how ſhould he have 
recovered them? 1 

1. Here is no action brought againſt a Member. 

2. No action brought for any thing done in 
Parliament. | 

3. The return is into Chancery; the Sheriff's 
work was ended in Chancery : It was filed in Chan- 
cery, and there remains, and there muſt remain, 
So that all the malice and falſity was done in Chan- 
cery ; and the action is not brought for any right 
of election, but for what was done to put him to 
charges. | 
If there had been an equality of voices, he muſt 
have returned ſo ; nor is here a little miſtake, but 
what is done, is done falfly and maliciouſly, and 
with an intent to put him to charges. 

Obj. The Sheriff is not concerned himſelf for 
what was done in the Commons houſe, | 

Anſw. He was not charged with it there; this 
action is not brought purely for a double return : 
yet if ſo, and he does it knowingly, an action will 
he, the return 1s plain, for the Sheriff is a great 
Officer, and the law does give that credit to * 
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that it will not ſuffer an averment againſt his re- 
urn, but an action of the caſe will lie, Kep.1 1. Bagg's 
caſe ; and the Sheriff is a ſworn Officer, and the 
aw impoſes this man upon me, and the law is my 
Caution in that caſe, and gives me a remedy. 

O¹. Here is no double return, ſor it is no return 
at all, it not being under ſeal; and the Statute 
lays, all returns ſhall be under the ſeal of the Elec- 
tors: So here is no harm at all, he might have 
Lone into the Houle if he had pleaſed, 

Anſto. At the Common Law there was no ne- 
-efſicy the return ſhould have been under the ſeal of 
che Electors : So it is a good return until avoided,and 
not a void return. If it were not good unleſs un- 
der the feu of all thoſe that elect, what will be- 


come of thoſe that ſit now? It was never done yet; 


if he makes a return without ſeal, it is good, pri- 
nd facie. 5 i 

As to the exceptions taken to the declaration, it 
is well laid in ſtrictneſs of pleading; he ſays, /e- 
cundum exigentiam brevis; and tho' he lays per a- 
liam indenturam factam, it was as much as factum 
indentatum, 1 Inſt. 103. Leo. 310. Maydwell and 
Audrewss caſe. How ſhould it be a return, unleſs 
it be as it ſhould be? and ye mult intend ſo as it 
ſhould be, 3 Cro. 737. 

The pleading of Buckl-y's caſe is the fame with 
this, and no exception taken to it: But if it had 
been upon a demurrer, there might have been 
more faid for the exception; but now it is an ex- 
ception upon a verdict, and it ſhall be intended, 
that they that tried it had the right of the return. 
2 Bulſt. 41. Yelv. 247. after a verdict a vicious 
plea ſhall be made good, Alen and Najbe's caſe, 
3 Cro. 53. ibid, 371. Southwell and Brown's caſe, 
and Fulwood's caſe, 4 Rep. is a ſtronger caſe than 
has been cited, and yet adjudged good, 

Though there be no ſeal, yet when he returns 
this, and a man ſuffers damage by 1t, and all the 
miſchiefs that may happen, who is the party would 
take advantage of it? he that has done the wrong? 
No, he cannot, 21 E. 4. 22. 15 E. 4. 18, 19. 

So therefore, both becauſe the declaration is well 
laid, and the party well entitled to his action, 


The Judgment ought to be affirmed, 


An Argument in the great Caſe concerning 


Election of Members to Parliament, by 
Sir Robert Atkins, Knight of the honoura- 
ble Order of the Bath, and late one of the 
Judges of the Court of Common-Pleas. 


Trin, 26 Car. II. In the Court of King's Bench, 


Rot. 577. 


Sir Samuel Barnardiſton, Bart. Plaintiff z Sir Mil- 


liam Soame, Defendant, In treſpaſs upon the 
Caſe. 


Hat whereas the King, 8 Feb. 25, of his reign, 

by a writ out of the Chancery, directed to 

the then Sheriff of Suffolk, commanded that he 
ſhould cauſe an election to be made of another Knight 


for the ſaid Shire, in the place of Sir HenryNorth,late- 


ly dead; and that he ſhould certify the election un- 
der his own ſeal, and the ſeals of thoſe that were pre- 


ſent at the election, into the Chancery. | 
f Vo L, VII. | 


concerning the Election of Parlament-Men. 
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Which writ, 12 Feb. 25 Car. 2. was delivered to 
the defendant then Sheriff, | 

And, 24 Feb. 25 Car. 2. in full County, by the 
People reſident in that County, the writ was read. 

And altho' the plaintiff was duly elected to be 
Knight for that County, by the greater number of 
tae prople then reſident in the ſaid County, every 
one whereof could ſpend 40 5. per anuum, within 
that County: 

And altho' the defendant, then Sheriff of the 
ſaid County, præ miſſa ſatis ſciens, afterwards the 
lame 24 Feb. 25 Car. 2. returned the ſaid writ into 
the Chancery; together with an Indencure between 
him the ſaid Sheritf, and the aforeſaid Fle&ors of 
the plaintiff, of the aforeſaid election of the plain- 
tiff, made according as the ſaid writ requires. 

Yer the defendant, then Sheriff, Ojjicii ſui debi- 
tum minime ponderans, fed mackhinans & maliligſe in- 
tendens iſſum Samuelem in bac parte minus rite pre- 
gravare, and to deprive the plaintiff of the truſt and 
office of one of the Knights of the Shire, to be ex- 
erciſed in Parliament; and to cauſe the plaintiff 
to expend great ſums of money againſt the duty of 
his office : | 

Falſly, maliciouſly and deceitſully returned into 
the Chancery, together with the aforeſaid Indenture, 
another Indenture annex'd to the ſaid writ, pur- 
porting the ſame to be made between him the ſaid 
defendant, then Sherilf, of the one part, and divers 
other perſons ; containing, That the ſaid other per- 
ſons, as the greater part of the ſaid County, did 
chuſe one Sir Lionel Talmach, Bart. otherwite Lizne! 
Lord Huntingtowre, as Knight of the Shire, to come 
to Parliament, | | 

Whereas in truth, the ſaid Lionel was not choſen 
by the greater parr. | | 

By reaſon of which falſe return of the ſaid other 
Indenture, the plaintiff could not be admitted into 
the lower Houle at the return of the*ſaid writ, and 
a long time atter, 5 

Till the plaintiff, upon his petition to the Com- 
mons, and till after he had ſpent divers great ſums 
of money about the proving of his election, and 
divers pains and labours in that behalf ſuſtain'd, 
aſterwards, /cil, 20 Feb. 20. Car. 2. he was admit- 
ted, and his election was declared to be good. 

To his damage of 3000 l. 

Plea, Not guilty. | 

Verdict. Pro quer' dam. 800 l. 

Judgment. Pro quer Sir Samuel Barnardiſton, iu 
the King's Bench, for the 8001. damages, and for 
the 98 /. colts. | | | 
The defendant, Sir William Soame, ſued a writ of 
Error before the Juſtices of the Common Bench, and 
the Barons of the Exchequer, in the Exchequer 
Chamber, to reverſe the ſaid judgment given by the 
Judges in the King*s Benc b. 

And two of the Juſtices of the Common Bench, 
viz, Sir Robert Atkyns, and Sir Willam Ellis, up- 
on argument, were of opinion, That the faid 
judgment was good in law, and were tor affirming 
that judgment. 

But the other two Judges of the Common Bench, 
and the four Barons of the Exchequer, holding the 
ſaid judgment in the King's Bench erroncous, were 
for reverſing the ſaid judgment. | 

And the ſaid judgment ſtill ſtands revers'd; but 
needs a redrels by error in Parliament. 
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Sir Samuel Barnardiſton, Bart. Plaintiff, Sir 
IWilliam Soame, Defendant, n an Action 
upon the Caſe. 


Shall divide the Record into the ſeveral parts of 

it. 

1. There is firſt, the occaſion, or, as we com- 
monly call it, the inducement to the action; that 
is, Sir Heary Nerth, who ſerved in Parliament: as 
Knight of the Shire for S Fel, died; and a new 
writ iſſued to chuſe another in his place. 

2. In the next place, the right that accrued to 
the plaintiff Sir Samuel Barnardiſton, he was duly 
elected Knight of the Shire. | 

3. The injury done him by the defendant, with 
the aggravations of it, viz. Altho” the defendant 


well knew the plaintiff was duly elected, and tho? - 


he did return him; yer, contrary to the duty of 

his office as Sheriff, and intending to oppreſs him, 

and to deprive him of the right he had, and on pur- 
ole to put him to great expence and charges, 

He did falſly, maliciouſly, and deceitfully return 
another Indenture with the former; importing, that 
another perſon was choſen by the greater part of 
tne County, 

4. The damage ſuſtained by the plaintiff, after 
the writ was returned, 


1. He could not for a long time be admitted to 
ſit to do his duty, and diſcharge his truſt, 

. He was put to great charges to prove his e- 
lection. | 


MD 


z. The right done him at laſt, and the ſatisfac. 


tion and amends made him; 


And the Queſtion before us, is, whether this 


judgement be erroneous ? I hold the judgment not 


to be erroneous. I am for affirming of the judgment. 

1. I conceive the matter ſet forth in the plain- 
tiff's declaration, to be actionable. 2. That the 
wrong and injury complained of, is ſuch for which 


the Law gives him a remedy. And 3. That he 


has taken his proper remedy, by bringing this ac- 
tion upon the caſe, 
All this being in the affirmative, the proof of 


it lies upon me, 


My ground and foundation is this, That where 


one perion does injury to another, and the perſon 


ſuſtained, there the Law gives a remedy by action 

1. From the nature and quality of the Las: 
which is to do right to all, and to give relief ad 
redreſs to thoſe that receive wrongs. And ſhould 
there be any caſe where a perſon might receive an 
injury and damage, and yet have no remedy nor 
redreſs; the Law would be defective z which would 
be a reproach to the Law and Government, 

The Law has appointed ſeveral Courts, and 
given them ſeveral powers and juriſdictions ; ſo 
that in the one or the other, every perſon that has 
ſuffered injury and damage may make his com- 
plaint, and have right done him. 

Sir Ede. Coke in his Mag. Chart. fol. 405. in his 
Expof. upon the Stat. of V. 2. c. 14. fays, It is an 
ancient maxim of the Common Law, Non recedant 
querentes a curia Regis ſine remedio. Whoever has 
Juſt cauſe to complain, ſhall have their juſt remedy, 
And curia Regis non debet deficere in juſtitia exhi- 
benda. | | | 

Both theſe rules and maxims, which have one 
and the ſame ſenſe, are remembred in that Sat, of 
Mas. Chart. c. 24. 

In Pinchor's cale, 9 Rep. fol. 88. b. adjud. That 
an action upon the caſe lies againſt executors for a 
debt, due by the teſtator upon a ſimple contract. 
And in the argument of that caſe it is ſaid, That 
by that reſolution, Juſtice and right is advanc'd, 
and the creditor paid his juſt debt; and if the debt 
ſhould be diſcharged by the death of the debtor, 
it would (ſay the Judges) be a great defect in the 
Law, that there ſhould be a right, and no remedy 


bf 
4 3. He did ſuſtain great pains ad boar. for it : And the Judges urge the maxim I men- 
5 | tioned but now, curia Domini Regis deficere non 


d:bet conquerentibus in juſtitia exhibenda, 
In Meriel Treſham's caſe, 9 Rep. fol. 3. it is urg- 
ed as an abſurd thing in law, that a man ſhould 


0 1. By the Houſe of Commons. His election have wrong done him, and yet ſhould be without 
1 was declared good, and he was admitted ro remedy: And the reporter does obſerve, that the 
| | Gr. Judges in all ages have endeavoured to put the rule 
i 2. By the Jury. They have found the wrong Of . II. in execution, Curia Domini Regis non de- 
4 done by the defendant, and the damage ſuſ- bel defcere conguerentibus in juſtitia exhibenda. 
7 rained by the plaintiff; and they have repair- Nay, the Law has ſo great a zeal for redreſſing of 
| ed him with 800 J. damages. | wrongs, that as ſacred as the maxims and rules of 
J. 3. By the Court of Kirg's Bench. They have the Law are, yet if there were any rules or maxims 
5 given judgment for the plaintiff. : that ſtood in our way to hinder, the Law would 


break through thoſe rules and maxims, rather than 
ſuffer an injury to be without remedy. 4 Inſt. fol. 71. 
about the middle, No wrong or injury, either pub- 
lick or private, can be done, but it ſhall be reform'd 
or puniſhbd in one Court or other, by due courſe of 
Law, And in the lower end of that folio,  fai- 
lure of Fuſtice is abborr'd in Lac, 

Sir Fran. Bacon, amongſt the elements of the 
Law, fol. 51. delivers this as a principle, Receditur 
a placitis juris potits quam injuria & delicta remane- 
ant impunita; which he himſelf expounds in this 
ſenſe, The Law will diſpenſe with ſome maxims, 
rather than wrongs ſhould be unpuniſhed. 


2. My next argument to prove this poſition, 


to whom the wrong is done, ſuſtains particular da- 
mage and loſs by the injury, there the Law gives That where an injury is done, and damage ſuſtained, 
a remedy by action, to the party injur'd: the Law gives remedy, ſhall be taken from the na- | 
| ture of an action, which is the ordinary remedy 1 

But here is an injury done. | the Law gives for the repairing of a private wrong. | 
And here is a particular damage ſuſtain'd. Now what the nature and definition of an action 
Therefore an action lies, is, we learn from the moſt ancient authors of the 
Law, as Bra#ton, and Teta, and the Mirror of 

I ſhall firſt prove the ground or foundation, the Juſtices,. as they are collected by Sir E. C. 
which is the major propoſition; That where a 2 f. fol. 40, and they all agree almoſt in the ſame 
wrong or injury is done, and a particular damage words | | 4 
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dio nib] aliud eſt quam jus projequendi in judicio, 
god alicui debetur, & qucd naſcitur ex maleficio, vel 
uod prove nil ex aelifto vel injuria. 

It is nothing elle but a means or remedy for a 
man to have right done him, that has ſuffered 
wrong and injury. 

Ic is the argument commonly uſed, and the rea- 
ſon given to maintain an action, and in particular 
an action upon the caſe, viz. That there is an in- 
jury done, and a damage ſuſtained. 


Sir E. C. 12 Rep. fol. 128. reſ. p. tot. cur. If a 


Sumner return one ſummon'd, or cited into the Hyi— 
ritual Court, where in truth he was never ſummon- 
ed, and he is pronounced contumax, and thereupon 
excommunicate; he ſhall have an action upon the 
caſe againſt the Sumner: And the reaſon given is, 
becauſe there is injuria & damnum, Tis the ſame 
caſe that is reported in K's 1 Rep. fel. 63. by the 
name of Powle and Godfrey; which I ſhall have 
further occaſion to mention before I have done: 
You have the ſame caſe reported by Sir Francis 
Moor, fol. 835. : 

This may ſuffice to prove the major propoſi- 
tion, That obere u and injury is done to any 
man, and farticular damage ſuſtained by it, there the 
Law entitles bim to an Action. 

For the minor propoſition, That in the caſe be- 
fore us, there is a wrong and injury done to the 
plaintiF, and a particular damage ſuſtained. by 
him: To make this out, I ſhall need to do no 
more than barely to relate the very fact; and put 
it as a queſtion to any plain man, that has but a 
common capacity, and no learning, nor acquired 
Parts; and to ſtand to his judgment in the caſe, 

And the caſe is no more than this : The plain- 
tiff had the honour to be choſen to that great truſt 
and employment, of a Knight of the Shire, by his 
Countrymen, to ſerve in Parliament; by which he 
was juſtly entitled to ſeveral great privileges, and 
to wages for the time he ſerv*d. And *tis an honour 
and employment we all know is highly eſteem'd, 
and generally deſired and ſought after; and he that 
defires it, deſires a good office. The detendant 
having the office of a Sheriff, and being bound by 
his office and oath to do juſtly and truly, Et præ- 
miſſa ſatis ſciens ; that is, well knowing the plaintiff 
had the only right to be returned, and that no other 
had the leaſt colour for it, and where there was not 
the lcaſt doubt or difficulty in the caſe : 

Yet falſly, deceitfully, and maliciouſly to deprive 


him of his cruſt and office, on purpoſe to put him 


„ great charges, he returned another perſon with 
im. 

And after all, the Queſtion is, Whether he has 
done him any wrong or no? 

By occaſion of this, the plaintiff was hindred 
from fitting in the Pouſe, and was put to great 
expence, and underwent great trouble and labour. 
And the Queſtion is, Whether the plaintiff has 
been at any particular damage? 

Shall I have my action for a half- penny treſpaſs, 


Peſlibus ambulando ? Does the Law give me an action 


of aſſault and battery, if a man does but lift up 
his hand to ſtrike me ? Or for a few ill words, that 
will break no bones? And ſhall I recover damage 
for theſe petty things, and ſhall no action lie for 
ſo notorious an injury as is done in this caſe ? 

Y Bur our greateſt work is to anſwer the many ob- 
jections that have been made againſt this action; 
which yet I will be bold to ſay, have much more 
of wit than of weight in them. 


And the difficy] lies in the great power 
"tre ifficulty rather lies in the great po 
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and intereſt of the parties to the action, and of thoſe 
that concern them. lves in the eximple and conſc- 
quence of it, upon a poli.ick account, than from any 
uncertainty of the Law: that is, tacre is a detign 
to mode] the Parliament to the humour of the Cod: 

Sir Ed. Cite, in Ins preface to 10 Key. jel. b. in 
the beginning of the f9lto, affirms, That he never 
ſaw any caſe of great value proceed quictly, with - 
out many exceptions in arreſt of judgment. 

Object, 1. This is a watter that concerns the Go- 
vernment, and is of a publick nature; the employ- 
ment of a Parliament-man, conſiſting in neger.is 
regem, ſtaium, & defenſionets Reg ff Aceleſſæ con- 
ceſnentilus: And therefore the puniſhment of an 
olfence committed, in reference to this, ſhould be 
by a publick proſecution, and not to be appropri- 
ated to any particular private perſon; nor the a- 
mends and ſatisfaction made to any one man; 

Anſw. It mult be agreed, That publick injuries 
wherein all, or very many are concerned, arc pro- 
per for a publick proſecution ; as in the name of 
the King, or by a preſentment at a Leer, or Quat- 
ter Seſſions, &c. But if any particular man receive 
a particular damage by the publick offence or inju- 
ry, he ſhall have his action; and this 15 conſiſtent 
enough with the proſecution for the publick. As 
the caſe of 27 H. 8. fal. 26, 27. Br. Abr. AF. Sr. 
Ca. Plac. 6. It a man make a ditch upon the King's 
high way, this 1s a wrong to every man thit has a 
right to paſs that way; and he is preſentable at u 
Leet for this offence, But if I and tmy horſe ha p- 
pen to fall into the ditch, riding along the way, and 
{o receive a particular damage, I may have an ac- 
tion upon the caſe againſt him that made the ditch; 
g Nep. 113. 5 Rep. 72, 73. It is the ordinary caſe; 
A. makes an aſſault and battery upon B. this is but 
one ſingle act, but it bas a doubie aſpet , *tis a 
breach of the King's peace, and for that H. is indict - 
able, and may be hned to the King, and impri- 
ſoned. Ii is a parlicular wrong to B. for which B. 
may have an action of aſſault and battery, and re- 
cover damages; and both of them conſiſtent. 

So in our caſe, this falſe and malicious double 
return, it was an injury to the King and Kingdom, 
and to the Houſe of Commons, in that while the 
election by this means was under diſpute, they want- 
ed the plaintiff's ſervice and aſſiſtance. It was a 
wrong to the County of Syfolk, for the Knight of a 
Shire has plenam poteſtatem tro ſo & communitate 
comitatus ad faciendum & conſentiendum. But it 
was more particularly an injury to the plaintiff; 
in that he was for ſome time deprived of the honour 
done him by his Country; who by their ele&in; 
of him, ſettle that character upon him, that he was 
magis idoneus & diſcretus; for the writ commands 
ſuch to be choſen. | 

He was hindred from diſcharging his truſt, com- 
mitted to him by his own Country; hindred fruin 
doing ſervice to the King and Kingdom; hindred 
of his wages; | 

The Stat. of 27 H. 8. c. 26. which unites Exgland 
to Wales, enacts, That for every Shire in Males 
there ſhall be choſen one Knight to ſerve in Parlia- 
ment, and one Burgeſs for every Borough; and 
that the Knights and Burgeſſes ſhall have like dig- 
nity, pre- eminence, and privilege, and ſhall be 
allowed ſuch fees as other Knights and Burgeſſes of 
the Parliament have, and are allow'd: by which 
it appears there are dignities, pre- eminences, pri- 
vileges and fees, belonging to ſuch as ſerve in Par- 
liament; of all which, the plaintiff, ſor a time, 
was hindred by this falſe return. 
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And in that it does concern the Government, 
it argues the greater injury done to the plaintitt ; 
tor every Member of Parliament, for the time he 
{erves there, is inſtrumental in carrying on the Go- 
vernment : which is an high honour to him. Tu 
regere imperio popules, He libi erunt artes. Tis a 
noble employment. | 

And ſince it does ſo nearly concern the Govern- 
ment, we that are Judges ſhould be the more care- 
ful to diſcourage all abuſes committed by Sheriffs in 
elections: It is of vaſt concernment to the King- 
dom that elections ſhould be fair, and returns _ 
made, without partiality and indirect means uſed, 
And we, by judgments, ſhould encourage all reme- 
dies againſt ſuch abuſes and practices, 

Beſides all this, the plaintiff has been put to 
great expences, and undergone great Jabour and 
crouble ; which isa private and particular damage, 
and therefore entitles him to his particular action. 

A Juſtice of peace may have an action of flander 
in relation to his office, yet that was not an office 
at Common Law neither ; and yet it concerns the 
(Government, x 

The Stat. of 7 H. 4. cap. 1. recites, That the 
Commons made a grievous complaint to the King, 
of the undue clections of the Knights of the Coun- 
Lies, hich (ſays the preamble) be ſometimes made 
by ajſcition of the Sheriffs, to the great ſlander of 
the Counties, and hindrance of the buſineſs of the 
Commonalty of the ſaid Counties. 

By which it appears,. how great the miſchief was 
in thoſe days, and whence it came principally, viz. 
from the partiality of the Sheriffs: And that Swat. 
to prevent the abuſes, does appoint the return of 
Indentures under the ſeal of the Sheriff, and the 
feals of the Electors : But the defendant in our caſe 


has practis'd an abuſe even in the very remedy, by 


returning ſeveral Indentures, and fo evading the 
good proviſion made by that Statute, 

The Stat. of 11 II. 4. c. 1. obſerves, That no 
pain is ſet in ſpecial by that Sat. of 7 H. 4. upon 
Sheriffs, if they make returns contrary to that Sta- 
tute, and gives power to Judges of Aſſize to puniſh 
them, and to inflict the penalty of 100 J. upon the 
Sheriff ; and the Knights unduly returned are to loſe 
their wages : And all this depends upon the enqui- 
ry made by the Judges of Aſſize. At this time 
ſurely this matter of elections, and the examining 


and determining of the right, was not held ſo fa- 


cred and ſo incommunicable a thing as ſome would 
have it now; for by this Statute tis referred to the 
Judges of the Aſſize. 2: 
But the principal Szazute in this matter, is that 
of 23 H. 6. c. 15. which ſets out the great abuſes by 


Sheriffs committed in elections; it recites, That of 


late divers Sheriffs, for their /ingular avail and lucre, 
have not made due elections of the Knights. One 


would think by thoſe words (for their lucre) that 


there was money ſtirring upon theſe occaſions, e- 
ven in thoſe times; and that ſome men paid dear 
to be choſen Parliament- men: Or elſe, how could 
a Sheriff make profit to himſelf by an election? 
And to be a Parliament-man, it ſeems, was a very 
deſirable thing in thoſe days. 

And foraſmuch (ſays that Statute) as a ſufficient 
pain, and convenient remedy for the party in ſuch 
caſe grieved, is not ordained in the ſaid Statutes 
againſt the Sheriffs: It therefore provides a better 
remedy. | 

But let us, to our purpole, obſerve by the way, 
that it mentions /be Party grieved z fo that there is 


a Party grieved : It is not meerly a publick offence, 
but an injury to ſome particular perſon, and to 


Jome one perſon ; for it ſays, the party grieved, 


but it does not mention who that party grieved is, 
So that it may be obje&-d, that thoſe words, (the 
party grieved) refers to every Elector, as well as the 
Knight elected. 

But the enacting Clauſe expounds the words, and 
declares whom the makers ot that law meant; for 
it makes the ſirſt offer of the forſeiture to every per- 
fon choſen Knight, and not duly returned : So then 

tis plain, that the Knight elected, and not returned, is 
the Party grieved. If he have a particular wrong 
done him, then it follows he ought to have a parti- 
cular remedy and ſatisfaction: And he was a party 
grieved before theſe Statutes made, and this penalty 
and remedy given ; for thele Statutes do not firſt 
make him a party grieved, but mention him as 
being ſo before. If he were ſo before, lurely the 
Law gave him ſome remedy, or elſe there was a 
Gravamen without Remediam ; which would have 
been a defect in the ſame. 

Object. 2. Is that which I think is mot relied 
upon, and that has moſt weight laid upon it, viz. 
That this action concerns an election of a Kninht to the 
Parliament, and therefore belongs to the juriſdiflinn 
of the Parliament, and ovght to be determined there, 
and not by any Court inferior 10 it. 

Anſ. To this it has been truly anſwered, That 
tho? in this caſe we have often occaſion to ſptak of 
the Parliament, and to mentiom an election to Par- 
liament, yet the right of election is not called in 
queſtion, nor was it to be tried in this action, but 
was determined by the Houſe of Commons ; and 
this action is purſuant to that deciſion of the right 
of election by the Parliament, and grounds it telf 
upon It. 

I ſhall, however, take this occaſion in the brit 
place, to ſhew in what matters that concern the 
Parliament, the Judges of Veſtminſter-hall have in 
all times, and muſt meddle, and take cogn'fance ot 
them. And in the next place, what they have de- 
clined, and left to the Parliament, 

1. They have debated and reſolved, <wha? 15 7 
good Seſſion of Parliament, and what is not, and what 
makes a Seſſion, as in Tr. 12 Jac, in B. VK. Roles, 
Rep. 29. There were ſeveral Acts of Parliament 
that had paſs'd at a former Parliament, which were 


continued only to the firſt Seſſion of the next Par- 


liament 3 and in that caſe they held thofe Acts then 
{till in force: for tho? the Parliament had met, yer 
no Act paſling, they therefore adjudged it was no 
Seſſion, and there was  neceflity that the Judges 
ſhould determine this. For tho? the King and Par- 
liament make Acts, yet the Courts in Meſtminſter ball 
put thoſe Acts in execution, and therefore muſt 
firſt ſatisfy themſelves, 

2. Whether they are in ſorce or not ſo, in the 
Prince's caſe 8 Rep. whether the charter made by 
King Ed. 3 to the Prince, were an Act of Parlia- 
ment or not, is here argued and reſolved. So 4 V. 
7. 18. 6 and 7 H. 7. 14, 15. 

3. In Rolls Ab. Iſt part, fel. 93. ca. 19. under the 
Title of Aion upon the Caſe, there is cited 17 E. g. 
in B. R. Rot. 69. where an Action is brought by 
Fohn Bokeland, Knight of WWiltfhire, againſt the 
Sheriff of that County, for not levying 107. 45 
pro expenſis ſuis in attendencia ſua in Parliaments. 
Now in order to the recovery of this Action, many 
things relaing to the Parliament, as, When the Par- 
liament began? How long his attendance 1 
| X An: 


5 
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and divers other queſtions reliting to the Parlia- 
ent, mult of neceſſity be incident. 

10 Eliz. Dy. fel. 275. The very lower end of that 
#:lin, there 15 an Action brought againſt the Keeper, 
for letting a Burgeſs of Parliament to go at large by 
writ de privilegia Parliamenti, who was in execution. 
The Lord Dyer lays nothing there, what became of 
it; but Sir Francis Moor, in his Rep. fol. 57. at the 
lower end of that fl. reports, that it was held by 
Dyer, that if one condemn'd in debt or treſpals, be 
choſen to the Parliament, and after taken in execu- 
lion, that he ſhall not have his privilege of Parlia- 
meat. And, as he ſays, it was fo held by the Sages 
of the Law, in the cafe of Ferrers 3 and that tho 
his privilege was indeed allow'd, yet, (as they held) 
it was minis juſte, which caſe of Ferrers was the ſame 
here mentionea before to be in Dy. al. 275. as appears 
by Mr. Crompton in his juriſdiction of Courts, fol. 8. b. 

So that ſome things relating to the Parliament, 
the Courts of Weſtminſter- Hull mult determine 3 and 
the Judges cannot avoid it, if they will do juſtice. 

2. But ſome things there are concerning the Par- 
Fament, which the Courts of 1/e/tminſter-ball may 
determine if they think fit; or they may at the diſ- 
cretion of the Judges ſuſpend their further proceed- 
ing, and refer them ti]! the Parliament meets to de- 
termine them. | 

311.6. fel. 17, 18. It is there debated by the 
fſudges, whether it were a periect aud legal Az that 
pats in Partizment againſt Sir 7obn Pilkington, for 
4 rape committed by him; and it depended upon 
the courſe of the rwo Houſes, in their tranſmitting 
of bills from one to another, and of indorſing the 
bills; and they ſent for the clerk of the Parliament 
and conſulted with him about it; and there, For- 
tlcne, chief Juſtice, held the Act in queſtion to be 
a good Act of Parliament; but, ſays he, perad- 
venture the matter, or queſtion, ſhall wait, till 
the next Parliament meet, and then we may be cer- 
tified by them of the certainty of the matter. By 
this it appears, that the Judges did not diſowf! the 
juriſdiction of that cauſe, that was ſo nearly depend- 
ing upon the uſage of Parliament, but that it be- 
longed to them, and not to the Parliament; yet it 
was convenient to be adviſed by the Parliament, 
and to wait till then. | 

And Sir Ed. Coke, in his 2 Inſt. 408. tells us, 
that matters of difficulty were uſually adjourned to 
Parliament, 

3. Some things there are that concern the Par- 
liament, wherein the Courts of Meſtminſter-hall muſt 
not intermeddle, ' but the juriſdiction belongs to 
the Parliament only. 

By the Statute of 4 H. 8. c. 8. tho” all in that 
Act that concerns one Richard Strode,is a private Act, 
yet there is one clauſe which is a general Act, and 
is declaratory of the ancient law and cuſtom of Par- 
liament, iz, It is enacted, That all Suits, Accuſe- 
ments, Condemnations, Executions, Fines, Amercia- 
ments, Puniſhments, Corrections, Charges and Impo- 
tions, at any time from thenceforth, is be put or had 
upon an; Member, for any Bill, ſpeaking, reaſoning, 
or declsring of auy matter concerning the Parliament, 
to be commruned or treated of, be utterly void and of 


11 


none effet?, This concerns none but Members of Par- 


liament, anch it provides for freedom of debates in mat- 
ters that are proper to be treated of in Parliament. 
The Lords, for themſelves only, and for their 
own Houſe, made claim of this privilege and juriſ- 
dition, 11 R. 2 num. 7. Sir Robert Cotion's Abr. 


* Sir John Elliot, and Denzil Helles, plead the like Plea to the juriſdiction of the King's Bench. Ante pr 242, 


l. 3 2 l. but it is limited only to matters moved in Par- 
liament, and the King allowed it in full Parliament. 

And Sir Ed. Cote, in his 2 Inft. fol. 15, ſays, 
that pari ratione, the like belongs to the Houſe of 
Commons: And this is the reaſon ſays Sir E. C. 
that Judges ought not to give any opinion of a mat- 
ter of Parliament, becauſe it is not to be decided 
by the common Laws uſed in other Courts, but ſe- 
cundum legem & conſuetudinem Parliamenti. 

So likewiſe in caſe of the privilege of a Member 
of Parliament, againſt ſuits and executions, ſitting 
the Parliament, the Judges have refuſed to give 
their opinion, tho* demanded by the Lords. As 


they did in the caſe of Thorp, Speaker of the houſe 


of Commons, who was taken in execution between 
two Seſſions of Parliament, of which the Commons 
made complaint to the Lords, and the Lords asked 
the advice of the Judges, whether the Speaker ought 
to be delivered by privilege of Parliament; the 
Judges anſwered, That they ought not to determine 
the privilege of the high Court of Parliament : the caſe 
is 31 H. 6. fol.— Rolls Ab. 2d part, 94. ca. 1. See 
39 H. 6. Sir Robert Cotton's Abridg. nuin. 6. 
Concerning departure from Parliament, (fitting 
the Parliament) and not attending according to 
their duty; the caſe ſeems doubtful, whether any 
other Court than the Parliament can derermine of 
that offence, it ſeeming to be of a middle nature. 
For tho? it be an offence committed by a Member, 
and that in Parliament-time, which argues for their 
privilege, and againſt the juriſdiction of any inſe- 
rior Court, eſpecially while the Parliament fits, 
who undoubtedly may take cognizance of it, and 
puniſh it: Yet on the other ſide, when the Parlia- 
ment has not taken cognizance of it, and the Par- 
liament is riſen, why ſhould not that offence, at 
the King's ſuit, be puniſhed in the Star-chamber, 


while that was a Court, and now in the King's 


Bench * And why ſhould privilege protect againſt 
non-attendance, when the true ground of privilege 
is by reaſon of attendance. And Mr. Plotoden who 
vas a very learned lawyer, ſubmits to the juriſdic- 
tion, but traverſes his departure ; as the caſe of the 
Biſhop of Wincheſter, 3 E. 3. remembred by Sir Ed. 
Coke in his 2 Inſt. in his Chapter of Parliament, (as 
far as he reports it) ſeems rather to be an autho- 
rity againſt the juriſdiction of any other Court be- 
fides the Parliament ir ſelf, in ſuch caſe of proceed- 
ing againſt a Member to puniſh him for non-at- 
tendance : For the Biſhop being impleaded by o- 
riginal writ at the King's ſuit, (which I ſuppoſe 
was in the King's Bench) quia rce/ſit d Parliaments 
ſine licentia Regis. | 

The Biſhop pleaded, quod ipſe eft unus de paribus, 
S dicit, quod ſi quis eorum deliquerit in Dominum Re- 
gem in aliquo Parliamento, in Parliamento debet corrigi 
S emendari, & non alibi in minori curia, And ſo 
Sir E. C. ſeems to leave the victory on the Biſhop's 
ſide, and that his plea ſucceeded, But Sir Francis 
Moor, 779, 780. reports the caſe of the Lord Stur- 
ton, and the Lord Mordant, how they were deeply 
fined in the Star- chamber, 4 Fac. for abſenting 
from Parliament, at the complaint of the Attor- 
ney-General, ore tenus. And there were then pre. 


ſent in the Star-chamber, the Lord Chancellor, 


Chief Juſtice Popham, Fleming, and Wal unſiy. And 
for precedents to juſtify the proceeding ag iinſt;them 
in that Court, they cite the caſe of the Earl of Corz- 
wal, 4 H. 3. and the Biſhop of Mincbeſter's caſe, 
(which I mentioned but now) 3 E. 3. how that for 
F depart. 


departing from Parliament, without licence, their 
lands were ſeized, : 

But the objection in our caſe is, concerning a mat- 
ter of election of a Knight of a Skire to ſerve in Parlia- 
ment: that no other Court but the Parliament 
muſt meddle in it, as the objectors would have it. 

Anſco. It is not impertinent therefore, to enquire 


brieſly of the true juriſdiction in this matter. 


Sir Robert Cotton affirms, that writs of Summons 
for Knights of the Shire to ſerve in Parliament, be- 
gan 49 JI. 3. and that the admittance of Commo- 
ners into the Parliament, was purpoſely to leſſen 
and curb the power of the Lords, after the daring 


FEarl of Leiceſter was ſlain in the battle of Eveſham, 


(which was that very year) and the Barons were to- 
tally routed by Prince Edward, (afterward King 


E. 1.) and K. I. 3. was reſcued out of their hands. 


And to back that opinion, it is obſerved, that the 
firſt writ to the Sheriffs, to ſummon two Knights 
out of every Shire, that is to be found upon record, 
is that of, the cloſe Roll 49 H. 2. (the very ſame 
year) dorſo 10 and 11. Thus Mr. Prynne affirms 
in his preface to the abridgment of the Records of 
the Tower, fol. 11. in the beginning of that fol. and 
fol. 13 b. in the middle of that fel. | 

Burt we muſt not be governed by Hiſtorians in 
matters of law ; and cherefore notwithſtanding this 
obſervation of Sir Revert Cotton's and Mr. Prynne's, 
we mult preſume that the Houſe of Commons, and 
elections of Knights of the Shire, are as ancient as 
the Common Law, and have been time immemo— 
rial; becauſe we find no written law that does firſt 
begin any ſuch inſtitution. 

But to come cloſer to the objection, and to en- 
quire who are the proper Judges of the right of c- 
lections. þ 

Mr. Prynne, in the ſame preface, ſol. 14. b. in the 


middle of it, (as I myſelf have folio'd it, for the 


print has no folio's to the preface ;) * The King 
« and Lords (ſays he) were anciently ſole Judges 
« of the legality of elections of Members of the 
„ Houſe of Commons, till the time of King 
« Henry y- _ 

And in Sir Robert Cotton's Abridgment, fol. 392. 
the year 1 H. 4, num. 8o. at the prayer of the Com- 


mons, the King declares, that the Commons were 


only petitioners, and that all judgments appertain 
to the King and Lords, unleſs it were in Statutes, 
Grants, Subſidies, or ſuch like ; the which order 
the King would from that time to be obſerved, 
But we know that the Houſe of Commons is now 
poſſeſs'd of the juriſdiction of determining all queſ- 
tions concerning the election of their own Members; 
ſo far at leaſt, as is in order to their being admitted 


or excluded from ſitting there. But how far their 


judgment is concluding to all others to other purpo- 
ſes, I have now no juſt occaſion to examine; for, as 
has been obſerv'd, the plaintiff in this caſe grounds 
his action upon his original right of election, and 
mentions the determination of the houſe on his 
ſide; and not only alledges that he was duly elect- 
ed, but ſo returned by the defendant himſelf: And 
that tho' he were for ſome time hindred from ſit- 
ting, by occaſion of the falſe return, made by the 
defendant on purpoſe, and the election was under 
queſtion by it, yet he prov'd it clearly to the houſe, 
and was admitted, and his election declared good; 
and taking it for granted that he was duly elected, 
he ſues in the King's Bench, by this action to recover 
damages for the injury done him by the defendant, 
for which the houſe of Commons could not have 
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help'd him. For to that purpoſe they have no 
juriſdiction, for they cannot examine a witneſs un. 
on oath, nor can they act the part of a Jury RK 
give damages, nor have they any power to award 
a trial, or to cauſe the Sheriff ro impannel a Jury, 
Obj. 3. This is an action of a new invention, 
and prime impreſſionis, and never any ſuch was 
brought before, ſave that of Nevi againit Stroud ; 
which never had any determination. | 
Anſ. *Tis true, *tis new, in the particular cir- 
cumſtances, but not in the main, nor in the ſub-. 
ſtance ; *ris new, in that ' tis brought by one elect- 
ed Knight of a Shire againſt the Sheriff, for a falſe 
and malicious return of another Indenture, where- 
by the plaintiff was put to great expence and trou- 
ble; but lis not new in the general nature of the ac- 
tion. For nothing is more frequent than actions 
upon the caſe, where an injury is done and damage 
ſuſtained; nay, *tis very frequent for actions upon 
the caſe to be brought againſt Sheriffs, for meer 
falſe returns, and that where there is no malice, nor 
any of thoſe great aggravations that appear in this 
caſe. 
For this I refer you to the caſe in Roll's Abr. 1. 
part, fol. 99. Getin, Palmer and Marſhal, in the 
King's Bench; where the bailiff of a tranchile was 
newly removed; but tho' he were removed, took 
upon him to anſwer, but made a falſe anſwer to the 
Sheriff's warrant, to execute, a Fieri fac againſt an 
adminiſtrator, and the Sheritf made that return to 
the Court; and thereupon an action upon the caſe 
brought againſt the Sheriff, and adjudged it lies: 
And that the Sheriff at his peril muſt take notice 
who is the "rightful bailiff of the franchiſe, and ac- 
cept of no anſwer to his warrant from any other, 
19 H. 6. 29. An action upon the caſe againſt a 
deputy Sheriff, for embezzeling 2 writ. | 
19 H. 6. 38. by Paſtor. If a Sheriff upon a ve- 
nire fac? return a Jury that is inſufficient to pay iſ- 
ſues, the next Sheriff to whom the iſſues are eſtreat- 
ed to be levied, muſt charge himſelf with the iſ- 
ſues, and muſt not return a Nihil, but ſhall have 
an action upon the caſe againſt his predeceſſor, for 
his falſe return; yet here is no malice, but at the 


moſt a neglect, or a miſtake only. 


39 E. 3. 7. Brook. action upon the caſe, 67. 

An action upon the caſe againſt a Sheriff, for not 
ſummoning and warning a man in due time, upon 
a writ of Præmunire or attachment, whereby he ſuſ- 
tained damage, as judgment given againſt him, 
or the like. This is but a bare neglect or oraiſſion, 
and ſeems to be the leaſt or Jowelt ſort of injuries ; 
and yet being accompanied with a particular da- 
mage to the party, tho' without any malice on the 
Sheriff*s part, the action will lie. 

3 E. 4.20. Brock. action upon the caſe, pl. 91. 
by Danby and Pigot, for a falſe return only. 

If a Nihil be returned againſt me who have land, 
F. N. B. 93.31. E. 3. Filz. Abr. Proces 55. 

So for not returning a writ of ſecond deliverance, 
which is a meer neglect and non-fea/ance, tho? there 
be no malice, 21 E. 3.43. Br. Act. ſ. ca. pl. 48. 
5 Rep. 32. b. 9 1. 7 Rep. 1. 


So againſt a Biſhop, if he falſly return, that 


an executor has not refuſed the executorſhip, 
when re- vera he has refuſed it, 2 Leon, 221. 

So againſt an eſcheator. 9 II. 6. C0. 21 E. 4. 23. 
27. | | 
Much more ſhall the action upon the caſe lie a- 


gainſt the Sheriff, as the circumſtances of this caſe 


are, where the return is not only. falſe, but he 
| knew 
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knew it to be falſe, and he did it maliciouſly, with 
a purpoſe to hinder the plaintiff from fitting, and 
to put him to expence, and where the plaintiff has 
had ſo great a damage. And the Sheriff by his 
oath is oblig*d to do right as well to poor as to rich, 
in all that belongeth to his office. 2. Jo do no 
wrong to any man for favour nor hate. 3. To dii- 
turb no man's right. 4. Truly to return, and 
truly to ſerve all the King's writs, as far forth as 
ſhall be within his cunning. And the Jury by their 
verdict in this caſe, have found the defendant to 
fail in every one of theſe clauſes of his oath. And 
tho? the circumſtances that do diverſify all cafes are 
new in this caſe 3 yet *cis very frequent in actions 
upon the caſe, to have new caſts and new circum- 
ſtances; and there is nothing more frequent than 
this variety and novelty, 

Sir Francis Bacon, in his Book of advancement 
of learning, ſpeaking of cafes omitted in law, fel. 
38. ſays, That the narrow compaſs of man's wiſdom 
cannot comprehend all ca/es which time hath found out; 
and therefore caſes omitted and new, do often pre- 
ſent themſelves, but every new caſe does not re- 
quire a new law 3 for then the legiſlative power mult 
be continually exercis*d : But tho? it differs from for- 
mer caſes in circumſtances, yet it may fall under a ge- 
neral rule, or be proceeded upon by parity of rea- 
ſon 3 ubi eft eadem ratio, ibi idem eſt jus. 

And the Statute of W. 21. cap. 24. has made am- 
ple proviſion for all ſuch new caſes that fall under 
a general rule, but have no form'd writ, or writ 
of courſe that fits it in all the particulars and cir- 
cumſtances. In conſimili caſu, ſimili remedio indigen- 
te, fiat breve, ſays that Statute, 

In the 87% Rep. fol. 48 Jehu Webb's caſe, there 
you have the diſtinction of writs z ſome are brevis 
formata ſen de curſu, and from thence the Curſitors 
have their name, becaule they have the drawing of 
thoſe writs, 2 

Some are brevia Magiſtralia que nec ſunt de curſu 
nec formala, i. e. de aliqua certa forma, ſed ſæpius Var 
riant ſecundum varietatem caſuum, fatorum & queru- 
larum; as are actions upon the cafe, Sc. which 
have not any certain form, but are upon occaſion 
drawn by the Maſters of the Chancery, and from 
thence are called Magiſtralia; all this is by virtue 
of the words of the Statute of W. II. c. 24. Concor- 
dant clerici in Cancellaria de brevi faciendo. 2 Inſt. 
405, 406, 407. 

And many new caſes may be put, that have no 
parallel caſes to be found in our Books, if all the 
particulars and circumſtances be regarded, as the 
caſe 8 Car. Croke 291. in the King's Bench, where 
an action upon the caſe is brought againſt an Appa-. 
rilor, for what he did in his office, viz. for tallcly 
and maliciouſly preſenting one, and that in the Si- 
ritual Court, for incontinency. This was againſt an 
officer for what he did in his office, and to which 
his oath obliged him; and this was for a thing done 
in the Spiritual Court, viz. the Conſiſtory Court at 
Exeter, and for a matter meerly of ecclcſiaſtical cog- 
niſance, viz, Incontinency, wherein the Common 
Law had nothing to do; and this caſe had no pa- 
rallel nor precedent before it: and yet being an in- 
jury and damage to the party preſented, and done 


falſely and maliciouſly, and without colour, and 


for which the party injured could have no recom- 
pence in any other Court, but at Common Law, 
it was adjudged the action lay. This caſe, tho? it 
had no parallel before it in all the circumſtances, 
yet in many reſpects it is a parallel to the caſe before 


concerning the Election of Parliament-Men. 439 


us. There is the like action againſt conſtables for 
making a falſe preſentment, Crate Car. 407. an 
the cate I cited before againſt a Sumner. 12 K 7. 
128. 

Ard for that objection and obſervation concern. 
ing the novelty of this action, this more may be 
ſaid in anſwer to it; That till of late years Sheriffs 
have given no occaſion for the like action as this; 
for double returns, upon elections to Parliament, 

2ve not been in ancient times. 

Mr. Prynne, in his Brevia Parliamentaria Redi- 
viva, fl, 137. obſerves, that there were not above 
two or three caſcs of elections queition:d from 49 
H. 3. till 22 E. 4. for ought appears by the returns, 
or Parliament Rolls, and not fo much as onz dou— 
ble return or indenture. 

And the common law does comply with and 
conform to the general opinion and genius of the 
Kingdom, and values what they gencrally eftzzm 
and value, and diſeſteems what they value nor. 

Heretofore an election to ſerve in Parliament, 
was not a thing fo deſirable, and io much foughc 
after as now- a- days it is; and it is not the deſire er 

reking after it, that is to be diflik'd or con- 
demn'd, for he that de ſireth the oi ce of a Biſhop 
(ſays the Apoſtle) deſires a good ofñce; but it is the 
undue means uſed, or the ill ends for which it is de- 
fired, that makes the ſeeking bad. 

Mr. Prynne, ut ſupra, ſol. 105. anno 1 E. 3. a 
writ iſſued to elect two Knights for the County of 
Northumberland, and the Sheriff returned this an- 
ſwer, communitas comit. Northumbrie fic reſtondet, 
quod ipfi per inimicos Scotice adeo ſunt deſtrufi, guod 
non habent unde ſolvere expenſa duabus mililibus t ro- 
ficiſſuris ad conſilium apud Linceln. tenendum. 

In his fourth part of his Regiſter of Parliamen- 
tary writs, is mentioned a Patent of exemption 
granted 42 E. I. to the town of Torrington in De- 
vo nſbire; which Patent recites in its preamble, that 
the men of that town never uſed to ſend Burgeſſes to 
Parliament, till the Sheriff 21 E. l. ſummonitos fu- 
i e malitioſe returnavit, 

So that a malicious return to Parliament, is no 
new thing, but has been formerly done; and as 
the plaintiff in this action has well ſued the Sheriff 
for returning another with him, ſo I make no doubt 
bur as the caſe then ſtood with the general humour 
and opinion of the people, thoſe of Torrington might 
have had their remedy againſt the then Sheriff, for 
returning them ſummoned. 

And the Law is ſtill the fame, in that it {ll ſets 

a price and eſteem upon that which the people ge- 
nerally eſteem and value. 
And ſcveral caſes have been put to prove, that 
new Statutes have given occaſion to nzw actions up- 
on the caſe, which actions could not have been ſued 
at the Common Law; and yer thoſe new laws and 
ſtatutes, do not give thoſe new actions, but only 
occaſioned them. | 

Barnes verſ. Carey 12 Fac. King's Bench, Rol!s 
Rep. fol. 47. 

The plaintiff there brought an action upon the 
caſe againſt the Sheriff of B-i/o/, for ſuffering F. S. 
to eſcape out of his cuſtody. J. S. being commit- 
ted by the Commiſſioners of bankrupts, for refuſing 
to anſwer Interrogatories, the plaintiff being one 
of the creditors, and J. S. a bankrupt ; and after 
many exceptions taken to the declaration, the Court 
gave judgment for the plaintiff, And ye there 
was no ſuch thing as a commiſſion of bankrupt at the 
common Law ; but the common Law takes * 

jon 
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ſomething more, 
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And for the words of this ſtatute of 23 V. 6. thar 
a convenient remedy for the party grieved is not or- 
dained by the former ſtatutes ; this does not ar- 
gue that there was no remedy at the common Law, 
nor does it argue that there was no remedy at all; 
but that there was no convenient remedy by thoſe 
former ſtatutes, and thereupon the ſtatute of 23 71, 
6. gives an hundred pound to the Knight injured 


ſion by the ſtatutes of bankrupt, to give ſuch an 
action upon the cafe, which before thoſe ſtatutes 
could not have been fued. 

In like manner the common Law takes occaſion 
bythoſe ſlatutes that give the action of waſte againſt 
tenint for life, or years, againſt whom it lay not by 
common Law, to give an action upon the cafe a- 
gainſt ſuch tenants, if they will not permit their Leſ- 
ſors to enter upon the thing demiſed, to view whether 
waſte be done or not. Croke 2 part 478, 

Object. 4. That there is not one caſe in law paral- 
lel to this caſe, for a Sheriff to be ſued for return- 
ing the whole truth, and ſomething more than the 
truth: tho? actions for falſe returns are frequent. 

Anſw, This is an action for a falſe return, and 
That it is for a falſe return, 
appears by that allegation, that he did falſly make 
his return, and the Jury have found it ſo, and we 


muſt believe it. And it was falſe in this, in that 


he returned an Indenture pretended to be under the 
hands and ſeals of divers perſons, as the greater 
part of the ſaid County, purporting the choice of 
another than the plaintiff to be Knight of the Shire. 
The plaintiff does not alledge, that there ever was 
any ſach Indenture ſealed by any perſon z but that 
the defendant did falſly return another Indenture, 
purporting the fame to be made by divers perſons, 
Sc. So that we may reaſonably underſtand it, that 
in truth there never was any ſuch Indenture ſealed 
by any but the Sheriff himſelf, and not by any o- 
thers that were preſent at the election. 2dly, Tho? 
the Sheriff have returned the whole truth, yet to- 
gether with that truth he returned a falſehood ; and 
till it was re-examined, it could not appear which 
was the truth, and in the mean time the plaintiff 
ſuſtained all his damage. 

Object. 5. That the Sheriff ated herein as a judge, 
and therefore if he err, he is not to be ſued for it, 
but his error may be reformed ; and the law will 
not ſuffer an averment tending to the diſcredit of a 
judge. Pl. comment. 491. b. and Dy. 89. b. 

Anſw. All this is true, as to one that is a judge 
of Record, in reſpect of the greatneſs of his autho- 
rity, and the great truſt the King and the law repo- 
ſes in a judge of Record. But the Sheriff is no 
judge at all in what he acts in the election of 
Knights for the Shire, but is only an officer upon 
Record, 9 H. 6.53. and 60. Br. Ab. Tit. AF. ſ. ca. 
plac. 6. tho' in ſome particular caſes indeed, the 
Sheriff is a judge, as in a Juſticies, 6 Rep. 12. ad 
fin. and a judge of Record, as in a Re-diſſeiſin, by 
the Statute of Merton C. 13. 

Object. 6. The Statute of 23 H. 6. c. 15. has pro- 
vided a remedy againſt the Sheriff for any abuſe 
committed by him in elections, viz. the penalty of 
a hundred pound, in caſe of Knights of the Shire, to 
the Knight injur'd : And it does recite in the pre- 
amble, that a convenient remedy for the party 
grieved, is not ordained in the former ſtatutes ; and 
from hence it is inferred, that there was no remedy 
for the party grieved at the common Law, nor be- 
fore this ſtatute. 

Anſeo. I have already proved that there was a 
remedy at the common Law, and before this ſta- 
tute 3 and this ſtatute is an argument to prove it, 
for this ſtatute mentions a party grieved, and there 
could be no grief without a remedy, otherwiſe the 
Law would have been defective. And it cannot 
be denied, but that if there were a remedy at the 
common Law, this ſtatute being in the affirmative, 
does not take it away, only it gives another remedy. 


by an undue return, 


I ſhall put ſome like caſes where Acts of Parlia- 
ment give remedies, where yet there were other 
remedies before at common Law, and the party 
may ſue for either; Rolls Ab. 1 part fol.g3.ca/e 20. 

A Diſtringas is awarded to the Sheriff to diſtrain 
the defendant in an action, and the Sheriff returns 
too ſmall iſſues, tho an averment lies by the ſtatute 
of . II. c. 43. yet the plaintiff may well have his 
action upon the caſe againſt the Sheriff, becauſe it 
appears by the words of the ſtatute, that it is a falſe 
return. Obſerve the argument there uſed, viz. 

If the action upon the caſe did not lie, in ſuch 
caſe the plaintiff had not any remedy at the com- 


mon Law, which was greatly miſchievous ; and 


the ſtatute, (as is there obſerved) tho? it give a new 
remedy, and takes no notice of any remedy that 
was before in the caſe, yct it does not reſtrain the 
plaintiff from any remedy that he had at the com- 


mon Law. Tis there indeed made a Oer; but 
Serjeant Rolls has this Note upon it, that 27. 


3 Car, 


one Mrs. Bennet, upon good advice, brought ſuch 
an action upon the caſe againſt the Sheriff of Lon- 
don, for returning too ſmall iſſues againſt the may. 


or and commonalty of London. 


The ſtatute of W. II. c. 24. (Sir E. C. 2 Inſt. ſal. 


404, 405.) firſt gives an aſſize of nuſance againſt 


the Alience of him that Jevied that zu/ance ; and 
that ſtatute ſeems (as Sir E. C. obſerves) to under- 


ſtand that the party grieved was without any 


dy before; for it provides in theſe words, de c2!ero 


reme- 


non recedant querentes a curia Regis ſine remedio : yet 
Sir E. C. takes notice, fol. 405. of his 2 Int. at the 
lower end of that fo/io, upon the words (a curia) 


That the makers of that Af knew weil that the party 


injured by the nuſance, might enter upon the ground 


of the wrong-doer, not only when it was in his 
hands, but after it was aliened too, and abate the 


nuſance, and ſo prevent himſelf of the remedy by 
aſſize of nuſance given by this Act. And beſides 
this, he had another remedy by action, viz. If he 
had any particular damage (ſays Sir E. C.) he might 
bring his action upon the caſe, and recover damage, 


ne querentes recederent a curia ſine remedio. 


Object. The ground of this action againſt the 
Sheriff is for making a double return, Now the 
declaration ſets forth only one perfect return, and 
that is of the plaintiff's election, which the declara- 
tion ſays, was ſecundum exigentiam brevis; and it 
was by Indenture, under the ſeal of the Sheriff and 
Electors: And tho? the plaintiff alledges, that the 
late Sheriff and the Electors returned another In- 
denture of the election of another perſon, (which is 
the gravamen that he complains of) yet that appears 
to be no return; for it was not ſaid, that that Indon— 
ture was under any ſeals, And the ſtatutes of 7 V. 
4. c. 15. and 8 H. 6. c. 7. require Indentures enſcal- 
ed by the Electors to be — to the writ, which 
Indentures fo ſealed and tacked, fhall be holden 


for the Sheriff's return. 


Anſw, This other Indenture laſt mentioned, muſt 
be underſtood an Indenture enſealed, in like man- 


ner as the former ; for the declaration juſt 


hetore 
men- 
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mentions the firſt Indenture, whereby the Plaintiff 
was returned to be choſen, and hat it is ſaid to be 
ſo enſealed, as the Statutes requife ; and then the de- 
claration ſays, that the Sheriff. together with that 
Indenture, return'd another Indenture: ſb that it 
muſt be reaſonably underſtood, to be an Indenture, 
in like manner enſealed. | 

And then *tis ſaid by the declaration, of this laſt 
Indenture, that it was annex'd to the Writ ; and ſo 
return'd by the Defendant the Sheriff, which muſt 
therefore be preſum'd to be an Indenture enſealed. 
or elſe to what purpoſe did the Defendant annex it 
to the Writ, and return it ? | | 

And further, the declaration ſays, that by rea- 
ſon of the falſe return, the Plaintiff could not be 
admitted into the lower Houſe, till he had made proof 
of his Election. Now, if that other Indenture were 
not enſealed, it could not be ſaid to be a falſe re- 
turn; for it would indeed have been no return, and it 
could not have hindred the Plaintiff from being 
admitted, nor put him to the proof of his Elec- 
tion. | $30 2H dts 

And that the Indenture muſt be underſtood arl 
Indenture enſealed, by thoſe that were preſent at 
the Election, appears by the Writ ; the form 
whereof you will find in Crompt. Furiſdifion of 
Courts, fol. 1. b. the Clauſe is this; Et nomina' e9- 
rundem militum, ſic electorum, in quibuſdam Inden- 
turis, inter te & illos qui hujuſmodi Electioni interfue- 
rint inde conficiendis, inſeri. And in another Clauſe, 
Et Electionem illam ſub ſigillo tuo & ſigillis eorum qui 
Electioni illi interfuerint nobis in Cancellariam certi- 
fices, remittens nobis alteram partem Indenturar. pre- 
diftar. preſentibus conſutam una cum hoc breve. 


The Lord Chicf-Juſtice N orth's Argument, in 
the Caſe between Sir Milliam Soame Sheriff 
of Suffolk, and Sir Samuel Barnardiſton 

Bart. adjudged in the Court of Exchequer- 
Chamber, upon a- Writ of Error, containing 
the Reaſons of that Judgment. | 


AIR Samuel Barnardiſton the Plaintiff brings att 
action upon the caſe in Banco Regis againſt the 
Detendant, Sir Milliam Soame late Sheriff of Suf- 
folk, ſetting forth that a Writ iſſued for the chuſing 
of a Knight for that County, to ſerve in the then Par- 
liament inſtead of Sir Henry North deceaſed ; that 
at the next County Court the Freeholders proceeded 
to an Election; and altho* the Plaintiff was duly 


| choſen per majorem numerum gentium tunc reſi- 


dent. infra dict. Comitat. quorum tunc quilibet ex- 
pendere potuit 40 5; libri ren'ri & ultra per annum 
infra Comitat, illud, ac licet prædictus Willielmis, 
præmiſſa ſatis ſciens, poſtea btevem præd. in Cur. 


Cancellar. returnavit, ſimul cum quadam Indentura 


inter ipſum Vicecomitem & prædict. Electores ip- 
ſius Samuclis de prædicta Electione ipſius Samwelis 
fact. ſecund. Exigentiam brevis prædict. Prædictus 
tamen Willielmus adtunc Vicecomes Officii ſui debi- 
tum minime ponderans, ſed machinans & malitioſe 
intendens ipſum Samuzlem in hac parte minus rite 
prægravare, ac eundem Samuclem de fiducia, & 
officio unius Mil. Comitat. prædict. in dict. Parlia- 


mento exercend. omnino fruſtrare, & deprivare z & 


predict. Samuelem ad diverſas magnas & grandes 
pecuniarum ſummas expend. cauſare, contra debi- 
tum officii ſui præd. falſo, malitioſe, ſcienter & 
deceptive, adtunc in ead. Cancellar. apud Weſtmo- 


naſt. prædict. retornavit una cum Indentura prædict. 
Vo I. VI 


quandam aliam Indenturam eidem b:evi ſim liter 


annex. ſpecificat; illam fore fact. inter prefat. Vil- 


lielmum, Ec. una parte, & diverſas alias perſonas 
dict. Comitat. in Indentura illa ſpecificat. & conti- 
nent. quod dictæ al. perſonæ, ut major pars totius 
Comitat. prædict. in prædicto pleno Comitat. ele- 
gerunt quend. Lionellum Talmaſh Bar. alias dict. 
Lionel Dom. Huntingto wre, in Regno Scetiæ, in loco 
predifti Henrici Nerib un. Mil. Com. Suffolk præ- 
dict. pro Parliamento prædicto adveniend. eidem 
Parliamento pro Com. il. Ubi revera prædictus 
Lionellus non fuit electus pt m jorem partem, 
prout per ult. Indent. falſo ſupponitur. Ratione 
cujus quidem falſi retorn. de præd cta al. Indent. c. 
idem Samuel in Domum interiorem pro Comrtitar: 
hujus Regni Anglie, Sc. aſſemblat. admitti non 
potuit, quouſque idem Samuel per petitionem ſuam 
Comitat. dicti Parliamenti pro remedio congruo 
exhibit; & poſt diverſas ingentes denar. ſummas in 
& circa manifeſtationem & verificationem dictæ E- 
lectionis coram dict. Comitat. expendit, & diverſos 
labores in ea parte ſuſtent. poſtea ſcil. &c. per 
Comitat. in Domum Comitat. prædict. admiſſus 
fuit & electio ipſius Samueli per Comitat. declarat. 
foit, fore bona, unde deteriat. eſt, & damnum ha- 
bet ad Valenc. 3000 J. | | | 

There is a verdict given for the Plaintiff, and da- 
mages found to the value of 8001. and Judgment 
thereupon, and a Writ of Error is brought to re- 
verſe that Judgment. EAN 

I have but little time left me, to ſay what I haveto 
offer, it being very late; and yet I muſt deſire 
leave to produce thoſe peaſons, 1 have in mainte- 


nance of my opinion: Iwill be careful not to detain 


you longer than will be neceſſary. 

And therefore, I will not trouble you with ſtarting 
the caſe again, nor will I ſpeak of any exceptions 
that have been made to the declaration, for I love 
not the niceties of the Law, in caſes where they do 
prevail: and in this caſe I have only conſidered the 
toundations of the action; which if I had found 
well-eſtabliſhed upon reaſon, or the grounds of the 
Law, I would have examined what has been ob- 
jected to the forms of the declaration, which mutt 
have bfought great weight to have over-turned 
t hoſe Proceedings. | 

But as the point of the action, upon the moſt ſe- 
rious conſideration I could have of it, and weigh- 
ing what has been before now, and alſo at this 
time, ſaid in ſupport of it; I am of opinion that 
che Judgment ought to be reverſed; for that no 
ſuch action as this, at Bar, does lie by the Com- 
mon Law. | | 

Becauſe this is a cauſe of conſiderable value, great 


damages being recovered ; becauſe it is a Judg- 


ment of great authority, being upon a cauſe tried 
at the King*s-Bench Bar, and given upon delibera- 
tion there; becauſe it is a caſe of an extraordinary 
nature, and of great import, each Party pretend- 
ing benefit to the Parliament by it ; becauſe it is an 
action Prime Imtreſſionis, that never was before ad- 
judged, the report of which will be liſtned after: 1 
have taken pains to collect and fer down the reaſons 


that I muſt go upon in determining this caſe ; that 


as the Judgment had the countenance of ſome deli- 
beration in the Court where it was given; ſo the re- 


verſal being with greater deliberation, may appear 


grounded upon reaſons that ought to prevail. 
I can ſay with my brother Mindban, that I love 


rather to affirm Judgments, than to reverſe them; 
but I can attribute nothing of authority to the Judg- 
LI! ment 


ment, tho? it were given in a ſuperiour Court, and 


upon deliberation; I mult judge of it as if the caſe 
came to be judged originally 


by me : the wh 0" 
to fupporga Judgment from the authority of itlelf, 


is, Exceptio ejuſdem rei cujus petitur Diſſolutio, which 


muſt not be admitted in caſes of Writs of Error. 
We are intruſted to examine and correct the errors 


of that Court, and for that purpoſe we are made 


ſaperior to it; we muſt proceed according to our 


own knowledge and diſcretion, or elſe we do not 
| upon a Petition to the Parliament, if they ſee ic 


perform the truſt repoſed in us. 


I muſt needs ſay, this'is a cauſe that imports it 


more than any cauſe, I have known to come before 


us, for it is a cauſe Prime Impreſſionis; and the 


queſtion is, whether by this Judgment a change of 
the Common Law be introduced. It is the princi- 
pal uſe of Writs of Error, and Appeals, to hinder 
the change of the Law; therefore do Writs of Er- 
ror in our Law, and Appeals in the Civil Law, 
carry Judgments and Decrees to be examin'd by ſu- 


perior Courts until they come to the higheſt, who 


are entruſted that they will not change the Law. 

Therefore do Writs of Error lie from Ireland, 
which is a ſubordinate Kingdom to England, by 
whoſe Laws it is governed; that they might not 
be able to change the Law by their Judgments, 
and not ſo much for the particular right of the 


party. 


by conſtruction and interpretation to change even a 


| written Law, and it would be moſt eaſy for the 


Judges of the Common Laws of England, which 
are not written, but depend upon uſage, to make a 
change in them; e pecially if they may juſtify them- 
ſelves by ſuch a rule as my brother Atkins lays down 
ro ſupport this caſe, viz, that the Common Law 
complics with the genius of the Nation. I admit 


| that the Laws are fitted to the genius of the Na- 


tion; but when that genius changes, the Parlia- 
ment is only entruſted to judge of it, and by changing 
the Law to make it ſuitable to it. But if Judges 


ſhall ſay it is Common Law, becauſe it ſuits with the 


genius of the Nation; they may take upon them 
to change the whole as well as any part of it, the 
conſequeuce whereof may eaſily be ſeen ; I wiſh we 
had not found it by ſad experience. 

If the caſe at the Bar be a change of the Law, 
it is happy that it comes to be queſtion d in the firſt 
inſtance ; for if this cauſe had been any way agreed 
and quitted, and a ſecond caſe of this nature had 
been queſtioned, there would have been a prece- 
dent urg'd, which cannot be ſpoke of here; for 
this caſe hath no fellow, there never having; been 


the like Judgment before. 


The method I ſhall take in what I have to ſay, 
ſhall be, 

1/t, To remove ſome prejudice the Caſe is und:r. 

2dly, Give my reaſons againſt the Action. 

3dly, Weigh what hath been ſaid to maintain the 

Action. | | 

1ſt, The caſe is under this prejudice, that an 
action of the caſe lies for falſe returns of Sheriffs, 
and why ſhould it not lie in this cafe as well as any 
other? 

To remove this prejudice, I ſhall ſhew ſome ma- 


terial differences betwixt the nature of ordinary re- 


turns and this return. 

In ordinary returns the party is concluded, and 
abſolutely without remedy ;. for the Court muſt 
take the return as the Sheriff makes it. In ordinary 


caſes the Sheriff may, and frequently does, take ſe · 


For otherwiſe it wou'd be very eaſy for Judges 
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curity of the Plaintiff, or the Sheriff hath means by 
Law to be ſecure ; as, if he doubts the property of 
the goods, he may return a Hiri facias, Nullus we. 
nit ad monſtrandum bona. In ſome caſes he may 

for his ſafety, impannel a Jury, as upon an Elegit 
or he may reſort to the Court, and pray reaſonable 
time to prepare his return, if the matter be difj;.. 
cult; and hath other ſhelters, that if he be wary, 


will ſave. him from danger. 


But in this caſe the party is not concluded, for 


Juſt, they will cauſe the return to be altered by the 
Clerk of the Crown, if the Sheriff be not in the 
way; in this caſe, the Sheriff may not take ſecurity, 
it were criminal in him to make ſuch a return by 
compact, nor can the Sheriff make a fruitleſs return, 
or obtain delay to conſult his ſafety, lt 
_ Theſe differences are of that nature, that th 

change the caſe in the reaſon of it, as I ſhall here- 
after make appear: and no man can infer, becauſe 
an action lies for falſe returns in ordinary caſes; 


therefore it lies in caſe of a return to Parliament, 


where the Sheriff is clearly upon terms. - | 

My reaſons againſt this action are applicable to 
this cafe, and make it different from all the caſcs, 
that have been put by my brothers that argued for 
the action: I obſerve they argued only upon generals, 
without any other application to this caſe than 
by the topick of concluding 2 Minori ad Ma. 
jus, becauſe an action lies in caſes of inferior-nature, 
therefore it will lie in this; which rule holds not in 
diverſe caſes, where there are particular reaſons to 
0 contrary, as I ſhall by and by ſhew to be in 
this. 

2dly, I ſhall give you my reaſons againſt this 
action, which are as follow, | 
(I.) My firſt reaſon is this, becauſe the Sheriff as to 
the declaring the majority is Judge, and no action 
will lie againſt a Judge, for what he does judici- 
ally, tho” it ſhould be laid falſo, malitioſe & ſcienter; 
as appears in Co, 12. Rep. fol. 24. They who are in- 
truſted to judge, ought to be free from vexation, that 
they may determine without fear ; the Law requires 
courage in a Fudge, and therefore provides ſecurity for 
the ſupport of that courage. But, 41-1 1 

1. Is the Sheriff a Judge in this caſe? And, 

2, Is there the ſame reaſon he ſhould be freed 
from all actions? | 

As to the firſt, it is of neceſſity, that as to the de- 
claring the majority, he ſhould be Judge upon the 
place: in other caſes, in the County Court, the 
Freeholders are the Judges, and he is the Miniſter. 
When we ſay the Freeholders, we mean the major 
part of them is to judge; but when the queſtion is, 
which is the major part, they cannot determine the 
queſtion 3 but of neceſſity the Sheriff muſt deter- 
mine that, the nature of the thing ſpeaks it. 

Therefore it was held rightly in Lerchmere's caſe, 
13 and 14 Car II. that as to the Election of Knights 
to the Parliament, the Court is properly the She- 
riff's Court, and the Writ is in the nature of a 
ſpecial commiſſion, Elegi facias. | 

I know a Judge may have many miniſterial Acts 
incumbent upon him, as the Chief-Juſtices have to 
certify Records upon Writs of Error; therefore it 
is neceſſary for me to obſerve, that the ſuit here is 
for what he does as a Judge, and not for any thing 
miniſterial z which appears by the averment, that the 
Sheriff annexed another Indenture, ſpecifying itto be 
made by the major part of the Freeholders, and 
containing, that the Lord Huntingtowre:-was * 

ubi 


value muſt be judged. 
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ubi re vera the Lord Huntingtowre was not choſen 
by the major part of the Freeholders. If it had 
been faid «bi re vera the Freeholders ſuppoſed to 
ſeal the ſame, never did ſeal the ſame, there had 
been a falſity in his miniſterial part of ſending in the 
Indenture ; but his ſending his two Indentures, which 
were really ſealed by the Freeholders, as they im- 

rt; wherein the Freeholders of each Indenture 
(and not the Sheriff} ſay, that they are the major 
part, is no falſity in his miniſterial part, but only de- 
ferring to judge between them, which is the major 
part 3 or more properly judging that they are both 
equal in number, 

They object, that the matter of- this queſtion is 
not matter of Judgment, *tis but counting the Poll, 
which requires Arithmetick, but not Judgment; 
but certainly if it be rightly conſider'd, it will be 
thought this queſtion of majority is not barely a 
queſtion of fact, but a queſtion of judgment, a 
queſtion of difficult judgment, there are ſo many 
qualifications of Electors. 

1. They muſt have 40s. per Annum, there the 


2, It muſt be Freehold ; there the Title. 

3. It mult be their own ; there colourable and 
fraudulent gifts made many times on purpole to get 
voices, mult be judged, + | 
4. The Electors mult be reſident ; here the ſettle- 
ment of the party mult be determin'd. 

5. There are many things that incapacitate 
voices, as bribery, force, Sc. and many other 


queſtions ariſe, that are of ſuch difficulty in debate 


of them, much time is ſpent in Parliament; and 
ſometimes a Committee determines one way, and 
the Houſe another. Is not this then a queſtion that 
refers to Judgment ? | 

They object again, the Sheriff may give an Oath 
concerning all the qualifications, and he 1s to look 
no further. 

I anſwer, the Statute has given the Sheriff power 
to give an oath in aſſiſtance of him; but the Sta- 
tute does not ſay that wholoever takes that oath 
ſhall have a voice : neither does the Statute 23 
Hen. VI. fay that the Sheriff ſhal! not be charged 
with a falſe return, that purlues that way: fo that 
altho* he may uſe thoſe means for his direction, yet 
he muſt conſidder his own ſafety, and not make a 
falſe return, If a man, upon taking ſuch an oath, 
give the Sheriff a ſp2cial anſwer, or if it ſhould be 
known to the Sheriff he iwears falſe z the Sheriff 
muſt determine according to his own judgment, 
and not byswliat is ſworn. 

It may hence be concluded, that the Sheriff, as to 
declaring the majority, is a Judge; and if ſo, my 
next aſſertion is, that there is the ſame reaſon he 
ſhould be free from actions, as any Judge in Weſt- 


minſter- hall, or any other Judge. Does it not im- 


port the publick, that the Saeriff thould deal up- 
rightly and impartially? Ought he not to have 
courage, and for that end ſhould not the Law pro- 
vide him ſecurity? 

Conſider his diſadvantages, what a noiſe and 
croud accompany ſuch clections; what importuni- 
ty, nay what violence there is upon him from the 
conteſting partics, 

We may fa, no other Judge has more need of 
courage and reſolution to manage himſelt, and de- 
termine uprizhtly, than he. No other Judge 
determines in a caſe of greater conſequence to 
the publick, or difficulty, than he; expoſe him to 
me actions, and in moſt Elections he muſt have 

. VII. 


trouble; for commonly each party is confident of 
his ſtrength, his conduct and his friends; that let 
the Sheriff return never ſo uprightly, the party that 
is rejected will revenge it by a ſuir, eſpecially if he 
may ſue at Common Law, to have boundleſs da- 
mages, without running any hazard himſelf, but 
of the loſs of his coſts. 

If we Judges, that find ourſelves ſecure from ac- 
tions, ſhould not be tender of others, that are in 
the ſame circumſtances 3 it may well be ſaid, Vo 
unto you, for you impoſe heavy burthens upon others, 
but will not bear the leaſt of them yourſelves. 


2, My ſecond reaſon is, becauſe it is alieni fort, 


either to examine the right of the Election, or beha- 
viour of the Sheriff; both which are incident, and 
indeed the only conſiderations that can guide in the 
Trial of ſuch cauſes, if they be allowed. 

It is admitted, that the Parliament is the only pro- 
per Judicature, to determine the right of Election, 
and to cenſure the behaviour of the Sheriff. How 
then can the Common Law try a cauſe, that cannot 
determine of thoſe things, without which the eauſe 


cannot be try'd. 


No action upon the caſe will lie for breach of a 
truſt, becauſe the determination of the principal 
ching, the truſt, does not belong to the Common 
Law, but to the Court of Chancery : certainly the 


reaſon of the caſe at bar is ſtronger, as the Parlia- 


ment ought to have more reverence than the Court 
of Chancery. 

They object, that it may be tried after the Parlia- 
ment hath decided the Election; for then that 
which the Common Law could not try, is determi- 
ned, and the Parliament cannot give the party the 
coſts he is put unto. | 

Then I perceive they wou'd have the determim- 
tion of the Parliament binding to the Sheriff in 
the action, which it cannot be ; for that is between 
other parties to which the Sheriff is not call'd: it is 
againſt the courſe of Law, that any Judgment, De- 
cree or Proceeding betwixt other parties ſhould 
bind the intereſt of, or any way conclude a third 
perſon ; no more ought it to do here: it may be 
eaſy for parties combining to repreſent a caſe ſo ta 
the Parliament, that the right of Election may ap- 
pear either way as the parties pleaſe. Is it fit the 
Sheri, who is not admitted to controvert ſuch de- 
termination, ſhould be concluded by it, in an ac- 
tion brought againſt him, to make him pay the 
reckoning ? | 

Did the Parliament believe, when they de- 
termined this Election, that they pais'd Sentence 
againſt the Sheriff, upon which he muſt pay 800 J. 
Sure if they had imagin'd ſo, they would, nay in 
Juſtice they ought to have heard his defence before 
they determin'd it. 

And yet that was the meaſure of this caſe, the 
Sheriff was not heard in Parliament, indeed he was 
not blamed there; and yet upon the Trial which 
concerned him ſo deeply, he was not allow'd to de- 
fend himſelf, by ſhewing any majority or equality 
of voices, the Parliament having determin'd the 
Election. | 

I do not by theſe reflections tax the Law of In- 
Juſtice, or the courſe of Parliament, of Inconveni- 
ence ; I am an admirer of the methods of both: it 
is from the Excellency of them, I conclude this 
Proceeding in this new-fangled action, being ab- 
ſurd, unjuſt and unreaſonable, cannot be legal. 

To anſwer the other branch of this oby:ction, I 
lay it dots not follow, that becauſe the Parlia- 
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ment cannot give coſts; therefore this new-deviſed 


action mult lie, to help the party to them. 


For then ſuch an action might as well lie in all 
caſes, where there is a wrong to be remedied by 
courſe of Law, and no coſts are given for it. 


At the Common Law no coſts were given in any 
caſe, and many caſes remain at this day, where the 


Statutes have given no coſts; as in a Prohibition, 
Scire facias, and Quare impedit, and divers other 
caſes; and yet no action will lie to recover thoſe 
coſts, and why ſhould it lie in che caſe at Bar? 

In this caſe the Parliament have already had it un- 
der their conſideration in the Statute 23 Hen. VI. 
and have appointed what ſhall be paid by the She. 
riff that offends, viz. 1000. to the party, 100 /. to 
the King, and impriſonment ; the Parliament have 
ſtared what ſhall be paid for compenſation, and 
what for puniſhment, and would have provided for 
coſts it they had thought fir. 

3. My third reaſon is, becauſe a double return is 


| a Jawful means for the Sheriff to perform his duty in 


doubtful caſes. 

If this be-ſo, then all aggravations of fal/o, ma- 
litioſe & ſcienter, will not make the thing actiona- 
ble; for whatever a man may do for his ſafety, can- 
not be the ground of an action. 


There is ſometimes Damnum abſque Injuria, tho“ 


the thing be done on purpoſe to bring a loſs upon 
another, without any deſign of benefit to himſelf; 
as if a new houſe be erected contiguous to my 
ground, I may build any thing on purpoſe to blind 
the lights of that new houſe, andno action will ac- 
crue, tho? the malice were never ſo great; much leſs 


will it lie, where a man acts for his own ſafety. 


If a Jury will find a ſpecial verdict ; if a Judge 
will adviſe and take time to conſider; if a Biſhop 
will delay a Patron, and impannel a Jury to enquire 
of the Right of Patronage; you cannot bring an 
action for theſe delays, tho' you ſuppoſe it to be 
done maliciouſly, and on purpoſe to put you to 
charges; tho? you ſuppoſe it to be done ſcienter, 
knowing the Law to be clear: for they take but 
the liberty the Law has provided for their ſafety, 
and there can be no demonſtration that they have 
not real doubts, for theſe are within their own 
breaſts : it would be very miſchievous, that a man 
might not have leave to doubt without ſo great 

eril. 
: The courſe of Parliament makes out the ground 


of this reaſon to be true in fact, ſo that a double 


return is lawful when the Sheriff doubts ; for if the 
Parliament did not allow a double return in doubt- 
ſul caſes, they ought never to accept a double re- 
turn: if it were in itſelf a void and unlawful return, 
they ought not to endure it a moment, but ſend for 
the Sheriff, and compel him forthwith to make a 
ſingle return. But we ſee where there is doubt, the 


Parliament ſends not for the Sheriff before they 


have examin'd the cafe, and given particular di- 
rections. | 

And it muſt of neceſſity be the courſe: for ſuppoſe 
the voices are equal; ſuppoſe the Election is void 
for force; ſuppole the Sheriff doubts upon the va- 
lidity of ſome voices, ſhall he tranfmic his doubts, 
ſpecially ro the Parliament? Was there ever any 
{uch thing done? Was there ever any other way 


but to make a double return, and leave it fairly to 


the deciſion of the Parliament? | 

It was ſaid by my brother Ellis, that if the She- 
riff had return'd, in the nature of a ſpecial verdict, 
the ſpecial matter, and had concluded in chis man- 


ner, viz. if the Parliament ſhall adjudge Sir Sa. 
muel Barnardiſton to be cholen, then he returns him.; 
and if the Parliament ſhall adjudge the Lord Hun- 
tingloure to be choſen, then he returns him; that 
ſuch a return as this had been ſafe, and cou'd nor 
have borne an action, | 

This is a pretty invention, found out for argument 


ſake, but methinks it furniſhes no force ar all, to 


the part for which it is brought, but rather ſhews 
the right to be the other way: for læt any man of 
reaſon lay, whether a double return, as it is now 
uſed, be not the fame thing in conſequence ? Is nor 
a double return, as if the Sheriff ſhould lay to the 
Parliament, The right of Election is between thel; 
two, Iam in doubt which of them I ſhall reject, and 
expect your directions. This i the import of a 
double return, and is the {fame in effect, as if it ha 
concluded like a ſpecial verdict ; and ſo my brother 
£14y%$1nftance ſhould not be act ionable, rho? he con- 
cluded otherwite, 

Thar other new-fangled way could not be re- 
ceiv'd.— For, | 

1. The Freebolders would never join in ſuch a re- 
urn. 

2. Such a return is not capable of being amended Ly 
the Sheriff. 

But the judgment of the Parliament muſt be en- 
tered upon record, to make it any return; it con- 
clading nothing of itlelf, as a ſpecial verdict con- 
cludes nothing, till the judgment of the Court be 
enter'd upon the roll with it. 

3. The Parliament will not, as I believe, admit of 
new devices in the courſe of their Proceedings, 
whatever we ao at Law. 

But the double return is practicable in the Coun- 
try, for the Frecholders of each part will tender 
their Indentures; and it is eaſily amended in Parlia- 
ment, by rejecting the Indenture of thoſe Freehol- 
ders that were not the major part, which way has 
been practis'd in doubtful cafes for many years. 

So that I apprehend the caſe at Bar, to be more 
regular and favourable, than that caſe, which my 
brother Ellis put as a caſe that would not bear an 
action. | 

Again, ſuppoſe the Sheriff had inform'd the Par- 
liament of his doubts, and that he could not readily 
determine where the majority was, but it was be- 
twixt two perſons, A. and BH. and thereupon deſit'd 
their favour, either to grant him time to determine 
It, if they pleas'd to command him ſo to do, or 
elſe, that they would decide it themſelves, and he 


would obey what directions they ſhould make in it; 


and thereupon the Parliament had taken upon 
themſelves to determine it. | 

This moit clearly had not been actionable, for it 
1s not actionable to delay a return, to any Court 
of Juſtice, where the Sheriff hath leave from the 
Court ſo to do. 

A double return, in my underſtanding, ſpeaks the 
ſame thing, to the Parliament; and upon it they 
may either direct the Sheriff to make a ſingle re- 
turn, which is to cauſe him to decide it, or they 
may do it themſclves. 

And here, I muſt needs reflect upon the ſecond 
reaſon I gave againſt this action, that the matter 
of it is alieni fort; I find myſelf and my brothers 
that argued for the action, engaged in a diſcourſe of 
the nature of a double return, and the courſe of 
Parliament upon it, which, as a Judge, I cannot 
ſo well ſpeak to. I had the honour to be of this 
Houſe of Commons, and whilſt I was there, I con- 
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fidered as well as I cou'd the courſe of the Proceed- 
ings of the Houſe, and am therefore able to ſpeak 
' ſomething of them, and I am brought into this diſ- 
courſe neceſſarily by this action: but I muſt needs 
ſay, it is an improper diſcourſe tor Judges, tor they 
know not what is the courſe of Parliament, nor 
the privilege of Parliament. When the Lords in 
Parliament, whom they are bound to aſſiſt with 
their advice, aſk the Judges any thing, concerning 
the courſe or privilege of Parliament, they have 
anſwer'd, that they know them not, nor can ad- 
viſe concerning them. 
If in Parliament we do not know, nor Can ad- 
viſe concerning theſe things; how can we judge 
upon them out of Parliament? We ought to know 


before we judge, and therefore we cannot judge of 


things we cannot Know. 

Our being engaged in a diſcourſe improper for 
Judges, ſhews the action to be improper, as much 
as any other argument that can be made; and this 
argument ariſes from my brothers that argued ſor 

the action. 

But now I am in this diſcourſe, I mult go a little 
farther z my obſervation from the courſe of Parlia- 
ment has been, that they will not permit the Sheriff 
to delay his return, to deliberate, and he cannot 
take ſecurity of either party; and if a ſingle return 
be not juſtified by the Committee of Elections, he 
is in danger of the Statute of 23 Hen, VI. 

It follows, that there is no way for an innocent 
Sheriff to be ſafe, where he conceives doubt, but in 
making a double return z and if that ſhould be ac- 
tionable too, the ſervice of the Parliament would 
be the moſt ungrateful ſervice in the world. 

It ſeems ridiculous to me, that it ſhould be ob- 
jected, that this courſe of Law is neceflary to pre- 
vent the great miſchief arifing from double returns; 
whenas, if it be a miſchief, or diſlik'd by the Par- 
hnament, either, in general or any particular caſe ; 

they may reef them when they pleaſe, and com- 
mand the Sheriff to make a ſingle return; ſo that 
they may remedy it by their practice, without their 
Legiſlative Power. 

Their practice hitherto has been to receive dou— 
ble returns, which therefore in ſome caſes muſt be 
lawful, and in this very cafe the double return was 
accepted, and the Sheriff no way puniſh'd for it ; 
which he ought to have been, if he had been blame- 
able. 

It double returas are accepted by Parliament, 
they are allow'd, and we mult ſay they are lawful, 
which is the ground of my third reaſon ; for which 
I hold this action not maintainable. 

4. My fourth reaſon is, That there is no legal 
damages occalion'd by the Sheriff, The damages 
laid in the declaration are, 

1. Being kept from ſitting in the Honſs. 

2. The pains and charges he was put unto, to get bis 

emittance into the Houſe, . 

1. That of his being kept from ſitting in the 
Houle, is as much every man's damage in the whole 
County. nay, in the whole Kingdom; and any man 
elle, might as well have an action for it, as the 
Member choſen, | 

to fie in Parliament is a ſervice in the Member, 


| tor the benefit of the Kinz and Kingdom ; and not 


for the particular profit of the Member. 5 
Tris a rule in Law, that no particular man may 
bring an action for a nuſance to the King's high- 
Way; becauſe all the men in England might as well 
have actions, which would be inſinite: and therefore 


ſuch an offence is puniſhable only by Indictment, 
except there be ſpecial loſs occaſion'd by that nu- 
ſance. | 
For the ſume rexfon, the excluſien of a Member 
from the Houle, being as much damage to all 
men in England, as to himſelf; he, nor any man 
elſe in Exgland, can have an action for it; but it is 
puniſhable upon the publick ſcore, and not other- 
wiſe. 

For this ræaſon was the Statute 23 Hey, VI. wiſe- 
ly conſider'd: by that Stitute, the action is not gi- 
ven to the party for his particular damage; but the 
action given is a popular action, only the party 
griev*d hath a preference for ſix months: but if he 
do not ſue in that time, every man elſe is at liberty 
to recover the fame ſum. 

2. The other point of damage, is the pains and 
charges he was put unto, and that is not occaſion'd 
by the Sheriff, but by the deliberation of the 
Houſe. Why ſhould the Sheriff pay. for that? Ir 
may be, if the Parliament had ſent for the Sheriff 
the firſt day, and biamed the double return, he 
would have ventur*d to determine the matter ſpeedi- 
ly, and there ſhould have been no cauſe of com- 
plaint for delay: but the Parliament faw ſo much 
cauſe of doubt, that they think it not fit to put the 
Sheriff to determine, but to reſolve to examine the 
matter, and give him directions thit may guide him 
in mending his return; thereupon thry give a day 
to the parties on both ſides, and finding the matter 
of long examination, and withal difficult, they de- 


liberate upon it. 


It ſeerns very unreaſonable the Sheriff ſhould be 


made pay for this, which he did not occaſion; but 
was a courſe taken by the Parliament for their own 
ſatisfaction, who found no fault in the Sheriff for 
putting them to all that trouble. | 

Suppoſe Sir Samuel Barnardiſton had been re- 
turn'd alone, and the Lord Huntingtotore had peti- 
tioned againſt that return, there had been the ſame 
charge to have defended that retatn; fo that it was 
the conteſt of the oppoſite party thit occaſioned the 
charge, the deliberation of the Parliament that oc- 


caſioned the delay; but neither of them can be im- 


puted to the Sheriff. 
I cannot difference this caſe, from the caſe of 


bringing an action ag inſt a Jury, for maliciouſly, 
knowingly, and on purpoſe to put the party to 
charges, finding a matter ſpecially, whereby great 
delay and great expences were, before the party 
could obtain judgment 3 and yet I think no man 
will affirm that an act. on will lie in that c iſe. 

In this caſe the damages are found entire, ſo that 
if both parts, viz. the not ſitting in the Houſe, and 
the pains and charges are not actionable cauſes of 
damages; it will be intended the Jury guve for 
both, and ſo the judgment is for that cauſe erro- 
neous, : 

I ſuppoſe the wages of Parliament will not 
be mentioned for damages, for in molt places 
they are only imaginary, being not demanded ; 
but if there were to be any conſideration of them, 
it will not alter this caſe ; for upon this return they 


are due as from the firſt day, and fo no damage 


can be pretended upon that ſcore. 

5. My fifth reaſon, is drawn from the Statute of 
22 Hen. VI. which has been ſo often mention'd ; 
that Statute is a great evidence to me, that no ac- 
tion lay by the Common Law againſt à Sheriff, for 
a falſe return of a Writ of Election to the Parlia- 


ment; and this evidence is much ſtrengthned by the 
oblervation 
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oObſervation that hath been made, that never any 


action was brought otherwiſe than upon that 
Statute. 

muſt admit, that if an action lay by the Com- 
mon Law, this Statute hath not taken it away, for 
there are no negative words in the Statute; but it is 
not likcly that the Parliament would have made 
that Law, if there had been any remedy for the 
party before, 

The Statute obſerves, that ſome Laws had been 
made before, for preventing falſe returns, but there 
was not convenient remedy provided for the party 
griev'd ; and therefore gives him an action for 
100/. If the Courts of Juſtice had by the Common 
Law, jurildiftion to examine miſdemeanors con— 
cerning the returns of Sherifts ro the Paliament 3 
hat needed the Parliament to be lo elaborate, to 
provide Law after Law, to give them power there- 
in, and at Jaſt to give the party griev*d an action? 
Can any man imagine but that the Parliament took 
the Law to be, that the party was without reme- 
dy? I know preambles, of Acts of Parliament are 
not always Goſpel ; but it becomes us, I am lure, 
to have reſpect to them, and not to impute any 
falſity or failing to them, eſpecially where conſtant 
uſage ſpeaks for them, | 

It has bern objected, that in rhoſe times it was 
reckon'd a damage, to be return'd to ſerve in Par- 
liament, which is the reaſon that no man then did 


bring his action againſt the Sacriff, for returning 


another in his ſtead. This cannot be true, for the 
Statute calls him the party gricv'd, and is careful 
in providing convenient remedy for him; and we 
ſce by the many Statutes about thoſe times, that it 
was a miſchigf very frequent, and there wanted no 
occalion for thoſe actions; which docs extremely 
ſtrengthen the argument of the no2-uſer of this pre- 
tended Common Law. 

An action upon the caſe, where it may be 
brought, 15 a plaifter that firs it felt for all times 
and all ſores; and if ſuch an action might then have 
been brought, there was no nzed for the Parliament 
to provide a convenient remedy. 

By Li!ilcton's rule, often mentioned by my bro- 
thers, we may conclude this action will not lic; tor 
if ſuch an action had lain, it would have been 
brought vefore this time. 

In the cafe of Buckley againſt Rice Thomas, in 
Plowden's Cummentaries 118, which apprars to be 
ſo elaborately argued hoth at Bar and Bench; if this 
Common Law had been thought upon, they might 
have prevented the queſtion, whether the Sheriffs of 
I/ales were bound by the Statute 23 Hen. VI. 

It ſcems plain to me, that the makers of rhe ſai: 
Statute were ignorant of this Common Law ; and 
yet my brother Thur/and oblerves, tht Judges in thoſe 
times, uſually aſſtited in the penning of the Laws. 

The Judges and Council in the time of Buck!ey's 
caſe were ignorant of this Common Law, elſe it 
would have been mention'd in the argument of that 
Cale. | 

Tis Common Law was never reveaPd, that J 
find, until a thn: that there were divers other nev- 
lights: J mein thoſe times, when New! brought an 
action for a talle return againlt Stroud, during the 
late troubles 3 but in thole times it could never ob- 
tain Judgment. I have heard that the Court of 
(Con M- Pleas ſent the Record to the Parliament, 
as a caſe too difficult for the Courts of Common 
Law to determine. 


The Statute of 23 Heu. VI. is not only evidence. 
that no ſuch action lay at the Common Law; bur. 
in my opinion, is not conſiſtent with any remedy t 
the Common Law, unleſs it be allowed that the 
party ſhould be doubly puniſhed, | 

If the party griev'd, has brought his action up- 
on the Statute, and recovered, it was admitted by 
the Council, that no action can be brought at the 
Common Law; nor e contra, can he recover b 
the Statute, after he has recovered by the Common 
Law, becauſe Nemo bis punitur pro eodem delicto. 

So far it ſtands well, but ſuppoſe the party griey'q 
has let flip his time of three months, and then a 
third perſon brings a popular action, and recovers 
100/, upon the Statute ; there is nothing can bar 
the party griev'd, from his action at Common 
Law, for his fitting ſtill will not conclude him; no 
Statut? of Limitations extending to this caſe. And it 
it be ſo, then muſt the party, beſides his Fine and 
Impriſonment, be doubly puniſhed by this Statute ; 
which was mad-, 15 the Letter of it imports, becauſe 
there wanted convenient remedy. 

And now I am diſcourſing of this Statute, I muſt 
obſerve the great wiſdom of the courſe of Parliament 
in theſe caſes, which hath in great meaſure prevent- 
ed the bringing actions againit Sheriffs, even upon 
this Statute, 

Where the Sheriff miſtakes the perſon in his re- 


turn, he incurs the penalty of 23 Hen. VI. tho? it be 


without malice ; and ic may happen that any where 
there are 21 Electors of one ſide, and 20 of the other, 
the Sheriff returns him that hath 21, and the Par- 
lia ment adjudging an incapacity in two of the 21, 
may determine he that had the 20 voices was dul 
choſen. In ſuch caſe the Sheriff hath made a falſe 
return, within the penalty of the Statute 23 Hen, VI. 
and no evidence ſhall be given againſt the determi- 
nation of the Parliament. 


This was a very hard caſe for the Sheriff; and if 


we were liable to ſuch a miſchief, many a paſt She- 
rift might be awaken'd, that takes himſelf to be 
ſecure. | 

But che courſe of Parliament prevents this, as it 
is reaſon; for immediately upon their determination, 
they fend for the Sheriff, and cauſe him to amend 
his return; and thenceforward the amended return 
is the Sherift*s return, and there is no Record that 
can warrant any action to be brought for a falſe re- 
turn: as when che Marſhal of the King's-Bench, or 
Warden of the Feet have made an improvident re- 
turn, omitting ſome cauſes, wherewith the Priſo- 
ner ſtood charg'd in their cuſtody, whereby they be- 
came liable to action; they frequently move the 
Court to amend the return; and when the return 1s 
amended, all is ſet right, for there is no averring a- 
gainſt a Record: in like manner, when the Sherift 
hath amended his return, he 1s ſecure from any ac- 


tion upon that occaſion, 


By this means, there has of late years been no re- 
covery upon the Statute, becauſe all perſons choole 
rather to compel the Sheriff ro amend his return, 
that they might be admitted ro fit in the Houſc, 
than to take their remedy upon the Statute 3; and no 
man can recover upon the Statute firſt, and have 
afterwards their return amended : for I have been 
told, that by the courſe of Parliament, unleſs the 
Petition be lodg'd within ſome few days after the 
return, it cannot be received afterwards, So that 
2 man cannot upon that Statute have remedy at 


Law, and alſo in Parliament; which ſeems to be 
Wilcly 
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wiſely provided, to prevent any contrariety of de- 
terminations. 5 1 85 | 
This ſtatute of 23 H. 6. furniſhed thoſe that ar- 
gued for this action, with one argument, which 
doth now vaniſh : They ſaid that all the inconve- 
niences that could be objected to this action, were 
che ſame upon the ſtatute of 23 H. 6. viz. That 
upon that ſtatute, the right of election muſt be ex- 
amined upon a trial, where there might be a con- 
trariety of determinations; for it appears by what 
J have ſaid, that there can be no contrariety of de- 
terminations. {1 
And there are other inconveniences in this remedy 
by the common Law, which are not in the remedy 
given by the ſtatute, for by the ſtature the ſum 
to be recovered is limited; the informer hath a 
time prefixed, ſo that there are bounds ſet which 
cannot be exceeded : but the remedy by the com- 
mon Law is without limitation of time, which is 
conſiderable 3 for all Sheriffs that ever made any 


return otherwiſe than the Parliament determined, 


will be liable, during their whole lives, to them 
that will call them to account for it. I ſay this is 
without limitation of time, without meaſure of da- 
mages, or any rules contained in a written law: It 
depends upon a general notion of remedy, which 
may be enlarged by conſtruction, as it is now in- 
troduced without precedent. | 

Io finiſh my obſervation upon this ſtatute, I ſay 
it is great wiſdom in the Parliament to call the 
Sheriff ro amend the return, and ſo prevent any re- 
medy againſt him upon the Statute 23 H. 6. for I 
do not fee that the rules of law, concerning electi- 
ons, are ſo manifeſtly clear and known, that it is fit 
that the Sheriff ſhould upon all returns that are cor- 
rected by the Parliament, pay the reckoning of the 
25 „„ b | FEY 

6. I have a ſixth reaſon againſt this action; which 
js, becauſe the Sheriff is not admitted to take ſecu- 
ity to ſave him harmleſs in ſuch caſes; I take this 

reaſon to be inſtar omnium, and there needs no o- 
ther in the caſe, . 

It were the moſt unreaſonable and grievous thing 
in the world, that the Sheriffs ſhould be bound to 
act without any deliberation, and not to be allow- 
ed to take any ſecurity; and yet be liable to an 
action, which way ſoever he takes: There is no 
courſe can avoid it but this of a double return, as I 
have before ſhewn. | 

It has not been ſaid, by any that argued the o- 
ther way, that the Sheriff may take fecurity : and, 
I appel will not be ſaid; for it would be a dan- 
gerous Courſe for Parliaments, for then the moſt 
litigious man muſt be returned, and not he which 
is truly choſen. 

If the Sheriff may not take ſecurity, the law muſt 
be his ſecurity. It was an argument uſed by — 
brother Ellis, That becauſe the law impoſes an of- 


ficer, to wit, the Sheriff, therefore the law muſt ' 


give the party an action againſt that officer, if he 
miſdemean himſelf : The argument does not hold 
univerſally, for the law impoſes a Judge, and yet 
no action lies againſt him. But the reaſon of that 
argument, if turned the other way, is irrefragable; 
as thus, The law will not ſuffer the Sheriff to take 
a ſecurity, therefore the law muſt be his ſecurity, 
elſe it were a moſt unreafonable law. This reaſon 
of it ſelf is ſufficient to bear the whole caſe 3 for no 
cale can be put in our law, nay, no caſe can be in 
any reaſonable law, here a man is compelled to 


Judge without deliberation, and cannot take ſecu- 
rity, and yet ſhall be liable to an action. 

I have two more reaſons to add, upon which [ 
lay great weight, tho they depend not upon any 
particular circumſtances of this caſe, but the gene- 
ral conſideration of it. | 

1. That it is a new invention. 

2, That it relates to the Parliament. | 

1. As it is 4 new invention, it ought to be ex- 
amined very ſtrictly, and have no allowance of fa- 
vour at the end; and it will have the ſame fortune 
that many other novelties, heretofore attempted in 
our law, have had. is 

Actions upon the caſe have ſometimes been re- 
ceived in new cafes, where it ſtands with the rules 
of law, and no inconvenience appears; but they 
have been more often rejected. I ſhall inſtance ſome 
caſes that have been rejected, becauſe it will be ma- 
nifeſt by them, that all the arguments and poſiti- 
ons laid down by my brothers that would ſupport 
the action, are as well applicable to ſeveral caſes 
_ have been already rejected, as to the caſe at 

An action upon the caſe was brought againſt a 
grand jury-man, for falſly and maliciouſly conſpi- 
ring to indite another, and adjudged it would not 

1e. 1 
Againſt a witneſs, for teſtifying falſly and malici- 
ouſly ; and an action was brought againſt a Judge, 
for acting falſly and maliciouſiy; but adjudged that 


no action would lie in thoſe caſes. 


| Theſe three inſtances are applicable to every ar- 
gument urged for this action. The arguments my 
brothers made in depreſſing falfity and malice, thoſe 
which they made from the compariſon of other ac- 
tions upon the caſe à minori ad maus; the argu- 


ment, that becauſe the law impoſes the officer, it 


will puniſh the malice, has the ſame force in the 
caſe of a Judge, Juror, or Witneſs; and yet my bro- 
thers admit in thoſe caſes, an action will not lie, 


which ſhews the invalidity of thoſe arguments. 


Now I ſhall give other inſtances where actions 
upon the caſe have been rejected for novelty, and 
reaſons of inconvenience. 

An action of the caſe was brought againſt the 
Lord of a Manor for not admitting a copy-holder, 
— it was adjudged it would not lie. Cv. Fac. 

There was a verdict found, and damages given 
by the jury in that caſe : the Lord is compellable 
in Chancery to admit a e and what 
harm would it have been, if there might have been 
a remedy given by the common law, there being a 
cuſtom broken by which the Lord was bound? The 
reaſons of the book are, becauſe it was a novelty, 
and it would be vexatious if every copy-holder 
fhould have an action againſt the Lord, when he re- 
tuſed to admit him upon his own terms, 

It has been adjudged, that an action upon the caſe 
will not lie for the breach of a truſt, becauſe the 
common law cannot try what a truſt is; but if ſuch 
actions were allowed, the law might declare that to 
be a truſt, which the Court of Chancery, that pro- 
perly judges of truſts, might ſay is none; and where 
the common law cannot examine the principal mat · 
ter, the damages that were but dependant upon it, 
ſhall not be regarded. | a 

Anthony Maddiſon brought an action againfl Sk;7- 
with, for maliciouſly killing Sir 750. Wortley: the 


| caſe was thus; The plaintiff was a young lawyer 


that 
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that had expended all his gains in the purchaſe of a 
rent that was determinable upon the death of Sir 
Tho. Iortley ; Skipwith quarrelled with Sir Thomas 
ortley, in the ſtreets, about a miſtreſs, and killed 


him, whereby Madi/on loſt his rent. It was held 


the action would not lie, tho? it were laid to be 
done maliciouſly, on purpoſe to determine the plain- 


ent. n 


I obſerved in that caſe, that alcho* Mr. Maddiſon 
knew very well that there was a miſtreſs in the caſe, 
and that the rent was not aimed at, yet he would 
fain try his fortune in the ſuit; thinking, that a ju- 


ry, perhaps out of compaſſion to him, or to diſcou- 


rage the like facts, might make the manſlayer pay 
him for his loſs: but the judges would not ſuffer it 
to go on, it being a meer device and a new- fangled 
action. [art | 55 

It hath been held, that an action will not lie againſt 


4 Parſon for ſuing for tithes in kind, knowing that 


there was a modus, becauſe it might then be peri- 
lous for any Parſon to inſiſt upon his right. 

It was held by the Court of Com mon-Pleas, that 
no action will lie for ſuing an Attorney, knowing- 


ly, in any other Court againſt his privilege: for 


his means co enjoy his privilege, is to claim it by 
writ of privil-ge'z and he is not bound to claim his 


privilege, nor can his adverſary know he will claim 


An action was lately brought in the K:ng's Bench, 
(as I have heard) for delaying a poſt- letter malici- 
ouſly, whereby the plaintiff wanted intelligence 
that might have been of great advantage to him. 
The Court diſcountenanced the action, ſo that it 


procceded no further. It was then ſaid (as I heard) 


to this effect; That if ſuch precedents were admit- 


ted, there could hardly be any dealing or corre- 


ſpondence but might be matter for actions at law; 


and altho? the caſe depended upon proof of particu- 


lar malice, and the defendant will be acquitted if 


his caſe be not odious; yet we muſt conſider that 


there is both charge and vexation of mind that at- 
tends the defence of a juſt cauſe, and we muſt not 


ſubject men for all their actions to ſuch trouble and 


hazard. 8 
Theſe inſtances ſhew, that altho' an action upon 


the caſe be eſteemed a catholicon, yet when actions 
have been applied to new caſes, they have always been 


ſtrictly examined, and upon conſiderations of juſ- 
tice or inconvenience they have been many times 


rejected. 55 


For tho' the law advances remedies, as my bro- 


-thers obſerved, yet it is with conſideration that 
vexation be not more advanced than remedy, 


It is my opinion that no new device ever was, 


or can be introduced into the law, but abſurdities 


and difficulties ariſe upon it, which were not fore- 
ſeen; which makes me very jealous of admitting 
novelties. But, 

2. In matters relating to the Parliament (which 


is my ſecond ground) there is no need of introdu- 


cing novelties 3 for the Parliament can provide new 


laws to anſwer any miſchiefs that ariſe, and ic 
- ought to be left to them to do it. 


Eſpecially in a caſe of this nature, concerning e- 
lections, which the Parliament have already taken 


care of, and preſcribed remedies by the ſeveral Sta- 


tutes that have been made concerning them; I ſay, 


in ſuch a cale, there is little need to ſtrain the law. 


The Judges in all times have been very tender of 


meddling with matters relating to Parliament. I do 
not find that ever they tried elections, but where 


Statutes give them expreſs power; or that they e. 
ver examined the behaviour of a Sheriff, or any of. 
ficer of the Parliament, in relation to any ſervice 
performed to the Parliament, but upon thoſe Sta. 
tutes: And in Brounker*s caſe, Dyer 168. the Sta. 
tute was their rule in the Star- Chamber, and they 
inflicted the fame puniſhment that is appointed by 
that Statute. | 

If we ſhall allow general remedies (as an action 
upon the caſe is) to be applied to caſes relating to 
the Parliament, we ſhall at laſt invade privilege of 


% 


Parliament, and that great privilege of judging of 


their own privileges. 


Suppoſe an action ſhould be brought in time of 
prorogation, againſt a Member of Parliament, for 
that he falſly and maliciouſly did exhibit a com- 
plaint of breach of privilege to the Parliament, 
whereby the party was ſent for in cuſtody, and 
loft his liberty, and was put to great charges to ac- 
quit himſelf, and was acquitted by the Parliament. 

If upon ſuch a cafe the jury ſhould find the de- 


fendant guilty, why ſhould not that action be main- 


tained: as well as this at bar? It may be ſaid for 
that action, that the judgment of the Parliament 
is followed, and the privilege is not tried at law, 
but determined, 1. In the Houſe ; 2, It may be 
ſaid, the party has no other way to recover his char- 

es. | | 
It would be dangerous to admit ſuch an action, 
for then there would be peril in claiming privilege; 
for it the party complained of, had the fortune to be 
acquitted by the Houſe, the Member that made the 
complaint would be at the mercy of the jury, as to 
the point of malice and quantity of damages. Such 
a precedent, I ſuppoſe, would not pleaſe the Parlia- 
ment; and yet it may with more juſtice be the ſe- 
cond caſe, than this at the bar the firſt. 

Actions may be brought for giving Parliament 
protections wrongfully. Actions may be brought 
againſt the clerk of the Parliament, Serjeant at 
Arms, and Speaker, for aught I know ; for exe- 
cuting their offices amiſs, with averments of malice 
and damage: and then muſt Judges and Juries de- 
termine what they ought to do by their officers? 
This is in effect preſcribing rules to the Parliament 
for them to act by. 1 

It cannot be ſeen whither we ſhall be drawn, if 
we meddle with matters of Parliament in actions at 
law. Therefore, in my judgment, the only ſafety 
is in thoſe bounds that are warranted by Acts of 
Parliament or conſtant practice. | 

Suppoſe this action had been brought before the 
election had been decided in the Houſe, and the 
jury had found one way, and the Parliament had 
determined contrary ; how inconſiſtent had this 
been ? | 5 

But it was ſaid in the King's-Bench, that the Court 
would not try it before the Parliament had deter- 
maned the election, and then that cannot be con- 
reſted, but the judgment of the Parliament mult be 
followed : And my brother Ellis but now fait, 
Surely no man will be ſo indiſcreet, as to bring ſuch a 
action before the Parliament hath determined it; dls 


the Court will nat try it, before ſuch time as the elec: 


be determined in a proper way. 

In my opinion this was not rightly conſidered, 
for how can the Court ſtay any ſuit, to expect the 
determination of the Parliament? And what ie 
ſon or juſtice is there, that the Sheriff, who 15 "9 
party called to anſwer in the Parliament, ſhould be 


concluded in any thing by a judgment dere 
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other parties, to defend himſelf from a demand of 
damages in a Court of law, where witneſſes are ex- 
imincd upon oath, which they cannot be in the 
Commons Houle ? | mas 

There is no reaſon the ſuit of law Mould ſtay till 
the Houſe have determined the eleCtion, if the de- 
termination of the Houſe be not concluſive in that 
gr” for the diſcretion of the parties that are like 
to bring ſuch actions, I cannot depend upon it; 
for I ſee in this Age, ſome men will infift — 
their private rights, to the hindrance of publick 
Affairs of higher conſequence than any that can 
come before the Courts in Maſt minſter- hall. 

It may be, there will not want men that will preſs 
us to judge in ſuch caſes; and not only before the 
Parliament have determined, but againſt what 
the Parliament have determined; and will tell us 
that the Sheriff was no party, that witneſſes were 
not there examined upon oath, and produce Argu- 
ments from Antiquity which we ſhall be very loth 
to judge of. | | 

I can ſee no other way to avoid conſequences de- 
rogatory to the honour of the Parliament, but to 
reject the action; and all others that ſhall relate 
either to the proceedings or privilege of Parliament, 
as our Predeceſſors have done. 


For if we ſhould admit general remedies in mat- 


ters relating to the Parliament, we muſt ſet bounds 
how far they ſhall go, which is a dangerous pro- 
vince ; forif we err, privilege of Parliament will 
be invaded, which we ought not any way to enda- 
mage. 

f his I ſpeak of general remedies: Now I will 
conſider this particular caſe, which, in my opinion, 
would bring great danger and diſhonour to the 
Parliament. 

It is diſhonourable to the Parliament that there 
ſhould be no protection in their ſervice ; I have 
ſhewn that the Sheriff can be ſafe in no caſe, if he 
ſhall be ſued in ſuch a caſe as this: And can there 
be a greater reproach, than that there is no ſafe- 
ty in their ſervice ? no body can ſerve them chear- 
tully and willingly at that rate, 

It has been objected that the Sheriff is not their 
officer, but is the officer of the Court of Chancery, 
which ſends forth the writs, and receives the returns. 
The Argument is plauſible, but will not paſs in the 
Parliament; for they ſay the Court of Chancery is 
the Repoſitory for their writs, but will not allow 
them to iſſue without warrant from the Houle : 
They will not ſuffer the Court of Chancery to med- 
dle with the returns of the Sheriff, The Parlia- 
ment ſends immediate order to the Sheriff; if the 
return be too ſlow, they direct the Sheriff ro amend 
his return, and they puniſh the Sheriff where they 
find him faulty ; fo that it appears they exerciſe 
an immediate Juriſdiction over the Sheriff. And [ 
luppoſe they would judge it very falſe doctrine to 
lay, that the Court of Chancery, or us, can any way 
meddle with the returns or the officer. 

Admitting the Sheriff to act in returns as the of- 
ficer of the Parliament, it concerns them that he 
ſhould be liable to no other puniſhment but what 
they inflict, otherwiſe they cannot expect to be o- 
beyed, 

To have others judge when their ſervants do well, 
will be to have others give rules to their ſervants 
and ſervice, which they will think inconvenient. 

Let it he conſidered how hard a task Sheriffs have 


in the elections of Knights to the Parliament: 
Vo I. VII. 


concerning the Election of Parliament-Men. 449 


.. Parliaments 3 it concerns the Kingdom th 
to the Parliament ſhould be upright and impartial, 


The appearance commonly is very numerous, the 
parties conteſting very violent, the proceeding tu- 
multuous, the polling ſometimes is at ſeveral pla- 
ces at once; fo that the Sheriff can hardly be a wit- 
neſs of the action: and if the diſpute h in the houſe 
of Commons, he is no party to it. If alter all this 
the Sheriff, who cannot indemnify himiſelf by ſ-cu- 
rity, ſhall be liable to an action, the ſervice of the 
Parliament may be reckoned a miſerable ſlavery ; 
which is not for their honour. 


As this is diſhonourable, ſo it is dangerous to 


at returns 


a | 


and that they may be fo, the Sheriff ſhould be ſe- 


cure from all fears. 2 | 
Judges are not liable to actions, that they may 
proceed uprightly and impartially ; if they were 
ſubject o ſuits for their judgments, there, is that 
earneſtneſs atid confidence on both ſides, that one 
ſide would be diffatisfied and trouble them,. and 
they could nor diſcharge their duty, without appre- 
henſions of difquiet., e 
If the Sheriff be expoſed to actions thus, let us 
conſider what and wljom hie is to fear: He may 
fear the ſuit of the patty, and he may ſcar the ſuit of; 
the King. And it follows neceſſarily, that ifan action 
lies, an information for the King will allo lie tor the. 
mifdemeanor in his office: If it be not a cate privile- 
ged by the complexion of it, as Parliamentai y,tiom 
being examined in J/eftminſter-ba!!, but that he may 
be puniſhed at the ſuit of the party, he may certainly 


as well be puniſhed at the ſuit of the King: It ſo, 
where is the Sheriff's ſecurity? Will his own inno- 


cence ſecure him? That muſt be tried by a jury of 
the County where the Parliament fits ; who are, it 
may be, ſtrangers to him as well as to the matter, or 
by a jury of the Country where the election was; 
where, it may be, they will be of an oppoſite party; 
the plaintiff may wait his opportunity, and queſtion 
him twenty years after: And if he be condemned, 
his puniſhment is unlimited, a fine may be ſet to 
any height for the King, and damages may be giv- 


en to any value for the party. Where is his ſecu- 


rity upon ſuch proceedings? Will he not be more 
afraid of ſuch paniſhment out of Parliament, than 
of any puniſhment in Parliament? Will not, nay 
may not his rerror make him defire to pleaſe them 
that can puniſh him out of Parliament, rather than 
to do right? Will not that be dangerous to the 
conſtitution of Parliaments? 

As the puniſhment out of Parliament may be 
a terror to thofe who mean well, ſo colourable 
puniſhments may be as miſchievous on the other 
ſide ; for they may prevent any puniſhment in Par- 
liament, for nemo bis punitur pro eodem delicto; they 
may ſerve for protection of men that do ill. When 
it is ſeriouſly weighed, of what conſequence this may 
be, the caſe at bar will not be thought a caſe fit to 
be reccived by the Judges without the countenance 
of a new Jaw. 

They object, here is malice found by the ver- 
dict, and that there can be no danger or inconve- 
niency that malice ſhould be puniſhed. 

This objection fortifies my opinion; for malice, 
upon which they would have the ſcales turn in this 
cate, 1s not a thing demonſtrative, but interpreta- 
tive, and lies in opinion; ſo that it may give an 
handle to any man to puniſh another by. 

The inſtance of this very caſe ſhews, that a good 
man may reaſonably be afraid of the event of his 
defence in ſuch a caſe. 
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an artificial averment of malice. 


450 30. Proceedings againſt Sir. W. Same, 26 Car. II. 


For altho' the matter was of great examination 
in Parliament, and at laſt decided but by few voi- 
ces, and no obſervation of the Sheriff's miſcarriage 
there; tho? it appeared upon the trial (which I may 
ſiy, being preſent there) that the Sheriff was gul- 
ded by the advice of his friends, of counſel, and of 
Parliament-men, that told him the only ſafe courſe 
was to make a double return; yet the jury con- 
demned him to pay 800 /. againſt the expectation 
of the Court : for the Judges that were preſent at 
the trial did all declare publickly, that they would 
not have given that verdict. | 


The Judges heard all the evidence the jury could | 


go upon ; tor being of a remote County to the place 
of election, the jury could know nothing of their 


own knowledge, and yet the Judges concurred not 


with the jury in their opinion. 


IL know we are not to examine the truth of the 
verdict, we mult take it for goſpel, 3 neither doth _ 


any partiality in this particular lead me in judg- 


ment: but I ſhew it as an inſtance that malice. is 


not demonſtrative; men's minds may be miſtaken, 
and innocent men may therefore have reaſon to be a- 
fraid, | eſpecially in ill times, and may uſe ſuch 


means for their ſafety as may not be convenient for 


Parliaments. | 
But there can, be no danger or inconvenience in 


the cenſure of the Parliament, that repreſents the 
whole Kingdom, who hitherto have alone exerci- 


ſed this power, and who may at any time reform. 
the law, if the preſent practice be any way incon- 
venient. | | 

Upon theſe reaſons which I have produced, I 
ground my opinion: Now it will be neceſſary to 
weigh what hath been ſaid in oppoſition to it. 

The Arguments urged on the other ſide, related 
either, to the ingredients or circumſtances of this 
action, or to the foundation or ſubſtance of it. 

I call the ingredients and circumſtances of the 
action, that it is laid with theſe words, Falſo, ma- 
litios?, decepiive, & ſcienter: And that there is a 


verdict in this caſe, and damages are found. 


The words falſo, malitioze, & deceptive, will 
ſometimes make a thing actionable, which is not 
loin it ſelf, without malice proved, tho? there be 


the ſame damage to the party. | 
As where a man cauſes another to be falſly in- 


dicted, yet if it be not malitios?, no action lies 


tho? there be the ſame trouble, charge and damage 


in one caſe as the other. 


But it is only where a man is a voluntary A- 
gent; for if a man be compellable to act, you can- 
not moleſt him upon any averment of malice : As 
if a grand jury-man cauſes another to be indicted, 
tho' you aver malice, you cannot have an action a- 
gainlt him: ſo for a witneſs that doth teſtify, or a 
Judge that judgeth. 

In the caſe at bar, the Sheriff is compellable to 
act, and not barely as a miniſter to ſend the Inden- 
ture, but as a Judge to ſay which is the major part 
of the due Electors; wa if he miſtakes, there 1s 
no reaſon it ſhould ſubject him to an action upo 


I remember in Shepherd and Wakeman's caſe in 
the King's Bench, Mr, Juſtice Myndbam ſaid well, 
that the words /alſo & malitizze were grown words 
of courſe, and put into every action: So that to 


his knowledge juries many times had no regard to 


them, that he looked upon them as words of form. 
If we ſhould make the words falſo & malitios? 
ſupport an action without a fit ſubject matter, all 


the actions of mankind would be liable to ſuit and 
vexation : they that have the cooking (as we call 
it) of declarations in actions of the cafe, if they be 
skilful in their art, will be ſure to put in the words 
faiſo & malitiose, let the caſe be what it will; they 
are here pepper and vinegar in a Cook's hand, tha; 
help to make ſauce for any meat, but will not make 
a diſh of themſelves. 

Falſo & malitios?, will not enable an action again: 
a Judge. ; | 

Nor againſt an indictor or witneſs, nor where 
words are not actionable, tho? the plaintiff hath + 
verdict and damages found ; nor for a breach of 
truſt, which is alieni fort. 

The reaſon of every one of theſe caſes holds in 
the caſe at bar : Therefore it ought to have the 
ſame reſolution. | 
As to the word ſcienter, it hath weight ſome- 
times; as if an action be brought for keeping a dog 
that worried another's ſheep, ſciens canem ad mar- 
dend oves eſſe conſiletud. or tor detaining the ſervant 
or wife of another, /cienter : In theſe caſes, if the 
defendant hath been told that the dog did worr 


ſheep, or that it was the ſervant or wife of another, 


tho* it may be he did not believe it, yet it was {cj- 


enter ; for the word implies no more than having 


notice: And in thoſe actions he muſt inform him. 
ſelf at his peril, and may if he doubts, avoid dan- 
ger, by putting away thoſe things which give of- 
fence. But in this caſe he could receive informa- 
tion by. none, and is not to believe or disbelieve any 
body, but is bound to judge of the thing himſelt, 
and to act according to his judgment; ſo that no 
proof could be made of the ſcienter, for one fide tell 


him the election was one way, and the other fide 


tells him it is the other way; but he being preſent 


to the whole action, muſt follow the dictates of his 


own judgment. Hence it appears, ſcienter in this 
caſe is an empty word, not referring to notice of 
a fact, but to matter of judgment, which cannot 
any way be proved. 

It has been often urged, that this caſe is ſtronger 
by being after a verdict and damages found by the 
jury; and it has been ſaid, that perhaps upon a 
demurrer, it might have been found more doubt- 
ful. 

The caſe is the ſame to me upon a verdict, that 
it would have been upon a general demurrer, and 
no ſtronger; for a demurrer is the confeſſion of the 
party of all that can be proved, or can poſſibly be 
found upon that declaration. 

It is my Lord Coke's Advice in Cromrwe!”s cale, 


4th part, 14. a. never to demur to a declaration, . 


if there be any hopes of the matter of fact; for the 
matter in law will as well ſerve after a verdict as 
upon a demurrer, | 

It had been a very odious caſe, if the Sheri 
ſhould have admitted all this fact to be true by a 
demurrer. | | 

The finding the plaintiff's damages adds no 
ſtrength to the caſe; for we ſee every day upon ac- 
tions for words, tho* the jury find the defendant 
guilty for ſpeaking words falſo & malitios?, and find 
it to be to the plaintifi*s great damages; yet if the 
words are not ſuch as will bear an action, the Court 
ſtays judgment : and if judgment happen to be 
given, it is reverſable for error; which ſhews that 
the finding damages by the jury cannot make an 
action better than if it were to be adjudged upon 
demurrer. 
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t all now conſider what hath been ſaid to main- 
an this action upon the main ſubſtance and foun- 
dation of it. They ſay, this is a caſe within the ge- 
nzra} reafun of the common law, for here is malice, 
taifiry and damage; and where they concur, there 
ought to be remedy, And altho' this be a new 
caſe, yet it ought not for that reaſon to be reject- 
ed; for other kind of actions have been newly ia- 
ttoduced, and this is as fit to be entertained as any. 

My brothers that argued even now for the action, 
ſhcwed great Jearning and great pains; and certain- 
ly have faid all that can be invented in ſupport of 
this cafe : But as far as I could perceive, they have 
3poken only upon general notions to that purpoſe 
1 juſt now mentioned ; but nothing that I could 
oferve applicable to the reaſons and differences I 
go upon. | | 

As for the rule they go upon, that where falſity, 
malice and damage, do concur, there muſt be re- 
medy ; I confeſs it is true generally, but not uni- 
verſally, for it holds not in the cale of a Judge, nor 
an Indictor, nor a Witneſs, nor of words that im- 
port not legal ſlander, tho' they are found to bring 
damage, as I have ſhzwn before. And the reaſons 
that exempt theſe caſes from the general rule, have 
tie Came force in the caſe at bar. 

I muſt confeſs, the Judges have ſometimes enter- 
tained new kinds of actions, but it was upon great 
deliberation, and with great diſcretion, where a 
general inconvenience requir'd it. 

It Slado's caſe were new (for my brother Thurland 


obſerved truly it was ſaid in that caſe, that there 


were infinite numbers of precedents) that caſe im- 
ported the common courle of juſtice. Actions for 
words that are ſaid to be new, tho' they have been 
uſed fome hundreds of years, are a neceſſary means 
to preſerve the peace of the Kingdom. The caſe 
of Smith and Cra/chaw, Cro. Car. 15. was a caſe of 
general concern, being that proſecutions for trea- 
tons may be againſt any man, and at any time. 
But in the caſe at bar, neither the peace of the 
Kingdom, nor the courſe of juſtice is concerned in 
general, but only the adminiſtration of officers of 
the Parliament, in the execution of Parliamentary 
writs; and can never happen but in time of Parlia- 
ment, and muſt of neceſſity fall under the notice 
of the Parliament; ſo that if the law were deficient, 
It is to be preſumed the Parliament would take care 
to ſupply it: Diſcretion requires us rather to at- 
tend that, than to introduce new precedents upon 
ſuch general notions that cannot govern the courſe 
of Parliament. | 
My brother A:kyns ſaid, the common law com- 
plied with the genius of the Nation; I do not un- 
derſtand the Argument: Does the common law 
change? Aﬀe we to judge of the changes of the 


genius of the nation? Whither may general no- 


tons carry u$ at this rate? For my own part, I 
think, tho' the common law be not written, yet it 
Is certain, and not arbitrary. We are ſworn to ob- 
terve the laws \gs they are, and I ſee not how we 
can change them by our judgments: And as for 
the genius of the nation, it will be beſt conſidered 
by the Parliament, who have power of the laws, 
and may bring us to a compliance with it. 

In the cafe at bar, I look upon the Sheriff as a 
particular officer of the Parliament, tor the mana- 
ging elections, and as if he were not Sheriff: I look 
upon the writ as if it were an order of Parliament, 
anc] had not the name of a writ : I look upon the 
_— ent, which we pretend not to 
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know, to be incident to the conſideration of it 3 
to that it ſtands not upon the general notion of re- 
mecy inthe common courſe of juſtice, 

The Arguments of the falling of the value of mo- 
ney, whereby the penalty of 100 /. provided by the 
23 II. G. is become inconſiderable; and the in- 
creaſe of the eſtimation, of being a Member of Par- 
liament; if they were true, are, arguments to the 
Parliament to change the law by increaſing the pe- 
nalty, but we cannot do it, 

My brother Maynard, in his Argument, would 
embolden us ; telling us, we are not to think the 
caſe too hard for us, becaule. of the name or courſe 
of Parliament; for Judges have puniſhed Abſen- 
tees: They. may. determine what is a Parliament, 
what is an Act of Parliament, how long an ordi- 
nance of Parliament ſhall continue, and may pu- 
niſh treſpaſſes done in the very Parliament. | 

I will not diſpute the truth of what he ſaid in this, 
but if his Arguments were artificial, he mjght have 
ſpared them; for they have no manner of effect to 
draw me beyond my ſphere. | 

I will not be afraid to determine any thing that 
I think proper for me to judge; but ſeeing I can- 
not find the Courts of Juſtice have at any time med- 
died with cafes of this nature, but upon expreſs 
power given them by Acts of Parliament, I can- 
not conſent to this precedent; I am confident 
when there is need, the Parliament will diſcern it, 
and make Jaws to enlarge our power, ſo far as they 
ſhall think convenient. | 

I ſee no harm that Sheriffs in the mean time 
ſhou}d be ſafe from this new deviſed action, which 
they call 'the common law; if they miſdemean 
themſelves, they are anſwerable to the Parliament, 
whole officers they be, or may be puniſhed by the 
Statute, made for regulating elections. 

It is time for me to conclude, which I ſhall do 
by repeating the opinion I at firſt delivered, viz. 
That this judgment is not warranted by the rules 
of law; That it introduceth novelty of dangerous 
conſequence, and therefore ought to be reverſed; 
SZpe viatorem nova, non velus orbita, fallit. 


North, Chief Juſtice; and five other Judges 
(againſt Ellis and Atkyns) reverſed the judgment 
upon the matter in Law, That the action lies not. 


[Note, The Lord Chief Juſtice Yaughan, and 
Lord Chief Baron Turner, both deceaſed, who in 
their lives were eminent Members of Parliament, 
were of the ſame opinion. ] 


Soon after the Revolution, Sir Samuel Barnardi/- 
ton brought his Writ of Error into the houſe of 
Peers, to reverſe the reverſal of the judgment given 
in the Exchequer ; but the houſe affirmed the re- 
verſal of the ſaid judgment, as appears by the fol- 
lowing Reſolutions. 


; Veneris, 24 Maii 1689. 
His day the Lord Chief Juſtice of the Court 
of King's B-nch brought into this Houſe a 
tranſcript of a writ of Error, to reverſe a judg- 
ment given againſt Barnardiſton at the ſuit of Soame. 


| Sabbati, 25 Maii, 1689. 

Whereas Sir Samuel Barnardiſton brought his 
writ of Error into this Houſe, and hath aſſigned 
errors thereupon, to which Sir William Soame was 
defendant ; who left dame Catherine Soame, his 
widow, his executrix : And the Houſe being mov- 
ed, that the ſaid Dame Catherine Soame may join 
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iſſue thereupon 3 It is ordered by the Lords ſpiritual 
and temporal in Parliament aſſembled, that the 
ſaid Dame Catherine Soame be, and is hereby re- 
quired to join iſſue to the ſaid writ, on or before 
Thurſday next, being the 30th inſtant, at 10 of the 
clock in the forenoon ; whereof the ſaid Sir Samuel 
Barnardiſton is to cauſe notice to be given to the 
ſaid Dame Soame, to the end ſhe join iſſue accor- 
dingly. | 
| Sabbati, 1 June, 1689. | 

The Houſe being moved, that they would be 
pleaſed to appoint a day for hearing the errors ar- 
gued upon the writ of Error brought into this houſe, 
wherein Sir Samuel Barnardiſton is plaintiff, and 
Dame Catherine Soame, widow, executrix of Sir 
William Soame, defendant: It is ordered by the 
Lords ſpiritual and temporal in Parliament aſſem- 
bled, That this houſe will hear the ſaid errors ar- 
gued by counſel on both ſides, at the bar, on Sa- 
turday next, being the 81h inſtant, at 10 of the 
clock in the forenoon ; and in the mean time ſhe 
may join iſſue, if ſhe pleaſe : whereof the ſaid Sir 
Samuel Barnardiſton is to cauſe notice to be given 


to the ſaid Dame Catherine Same, to the end ſhe 


attend accordingly. 


Ssabbati, 8 die Junii, 1689. 

This day being appointed for hearing errors ar- 
gued by counſel, upon the writ of error between 
Sir Samuel Barnardiſton and the Lady Soame, the 
counſel for the plaintiff appeared, but none appear- 
ed for the defendant : And upon oath made at the 
bar by Nicholas Baker, Sollicitor, that he ſerved 
the order of this Houſe at the houſe of the Lady 
Soame ; thereby giving notice, that the cauſe was 
to be heard this day; whereupon the Houle heard 
the counſel of the plaintiff, and made the enſuing 
Order, viz. 

After hearing counſel this day, upon the writ of 
Error depending in this Houſe, wherein Sir Samuel 
Barnardiſton is plaintiff, and Dame Catherine Soame 
is defendant 3 Ir is ordered by the Lords ſpiritual 
in Parliament aſſembled, the giving judgment on 
this writ of Error be, and is hereby ſuſpended, un- 
til Monday next; and thoſe that are, or were 
Judges, and now in Town, do attend this Houſe 
that day, to inform the Houſe of their reaſons and 
grounds for their judgment for reverſal of the judg- 
ment in Sir Samuel Barnardiſton's caſe. 

Ordered, That all the judges be preſent on 
Monday morning, to aſſiſt this Houle in this buſi- 


neſs of Sir Samuel Barnardiſton. 


Lune, 10 Funi. 

William Mountague, Eſq; was called in, and the 
Speaker told him, That the Houſe deſired to hear 
from him, upon what grounds and opinions he 
gave his opinion for the reverſal of the judgments 
for giving eight hundred pounds to Sir Samuel Bar- 
nardiſton. | 

He taking notice that there was counſel preſent 
for Sir Samuel Barnardiſton, but no counſel for the 
Lady Soame, he ſaid, ſeeing the defendant did not 
appear with counſel, he deſired he might not be 
looked upon as counſel for the defendant ; upon 
that the company was commanded to withdraw : 
And the Houſe ordered Mr. Mountague ſhould be 
admitted to come in alone; who being come in, 
ſaid, he would, for their Lordſhips ſatisfaction, 
(as well as he can remember) acquaint them with 


26 Car. II. 


the grounds and reaſons which induced him to give 
his opinion for the reverſal of that judgment; and 


ſo he proceeded to give the heads of what he 
which being ended, he withdrew. 

And after conſideration thereof, it was moved 
that the counſel for Sir Samuel Barnardiſton ſhould 
be called in, and the Speaker to acquaint them with 
the effect of what Mr. Mountague had ſaid ; thar 
ſo the counſe] might be able thereby to reply, for 
the better information of their Lordſhips and the 
Judges then preſent. And after ſome debate, the 
queſtion was put, whether the counſel ſhall be cal- 
led in ? It was reſolved in the negative. | 

Then it was moved to make uſe of proxies 
which was oppoſed, as concerning their not to * 
admitted in preliminary caſes of judicature. 
After hearing William Mountague Eſq; for his 
judgment in Sir Samuel Barnardiſton's caſe, and * 
bate thereupon, it is ordered, That the clerk do 
inſpect the books concerning proxies; and whether 
they have been uſed in eaſes of judicature; and 
give an account to-morrow morning what he finds 
therein: And that all the Judges do attend the 
Houſe to-morrow. 


laid, 


Martis, 11 Junii 1689, 

The clerk of the Parliament, in purſuance of 
the order yeſterday, ſhewed ſeveral inſtances where 
proxies have been uſed in preliminaries to private 
cauſes: {It is ordered by the Lords ſpiritual and 
temporal 'in Parliament aſſembled, That proxies 
may be uſed in ſuch preliminary caſes, but not in 
giving judgment; and this order be added to the 
Roll of ſtanding orders. Z 

Ordered, That the counſel of Sir Samuel Barna. 
diſton ſhall be heard cn Friday next, to reply to what 
Mr. Mountague gave for his reaſons for reverſal of 
Sir Samuel Barnardiſton's judgment; and that al! 
the Judges do attend ar the ſame time, 


Veneris, 14 Die Juni, 1689. 

After hearing counſel in Sir Samuel Barnardiſton's 
caſe this day, to reply to what Mr. William Moun- 
tague ſaid for his reaſons to reverſe the judgment 
given in the Exchequer ; It is ordered, That this 
Houſe will hear all the Judges give their opinions 
in this caſe, on Treſay the 250% of this Inſtant June, 
at 10 of the clock in the forenoon. 


Martis, 25 die Funii, 1689, 

The Houſe heard the opinion of all the Judges in 
the caſe of Sir Samuel Barnardiſton, upon his writ 
of Error depending in this Houle. 

And the queſtion being put, Whether to go on 
in the debate of this buſineſs now? It was relolved 
in the affirmative. 

After debate, the queition being put, Whether 
to reverſe the reverſal of the judgment given be- 
tween Sir Samuel Barnardiſton and Sir William 
Soame ? It was reſolved in the negative. 


Leave is given to ſeveral Lords to enter their dil- 
ſent to the aboveſaid queſtion, and accordingly do 
enter their diſſent for the reaſons enſuing, 

1. Becauſe it is a denying Sir Samuel Barnar di- 
ton the benefit of law, which gives relief in al! 
wrong and injury: And tho' this be an action of 
the firſt impreſſion, yet there being a damage to the 
plaintiff, the common law gives him this action co 
repair himſelf; and if it were not ſo, there would 
be a failure of juſtice, which cannot be admitted. 
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2. Becauſe the allowing this reverſal, tends to- The tenor of which judgment to be affixed to 
wards the giving the power and encouragement to the tranſcript to be remitted, follows. 
Sheriffs to make falſe and double returns; by which * | 
means the right of elections will be avoided; and it T poſtea, ſcilicet quarto die Maii Anno Regni 
tends thereby to the packing of a houſe of Com- Domini Gulielmi & Dnæ. Mariæ nunc Regis 
mons, which may overturn the whole frame of the & Reginæ Ang], primo tranſcript. Record. & 
Government, and eſtabliſh what religion and go- proceſl. præd. inter partes præd cum omnibus ea 


vernments a pack'd Parliament ſhall think fit. tangent, pretext. cujuſdam brev. de Error. corrigend. 
Bolton, | S. Stamford & pretat. Samuel. Barnardiſton, in premiſſ. perſe- 
Macclesfield, Hh: - cut, dict. Dom, Reg. & Dom. Reginæ in preſent. 
P. Wharton. : Parliament. à pred. curia dict. Dom. & Dominæ 


; ; Regis & Reginæ hic tranmiſſ. fuit pred. Samuel. 
Whereas by virtue of their Majeſties writ of in eadem curia Parliament. comparens, diverſas 


Error, returnable into the houſe of Peers, a record cauſas & materias per Erroribus in Record. & pro- 
of the Court of King's Bench was brought into this ceſſ. pred. pro revocatione & adnullatione Judicii 
Houſe the 24th of May, 1689. with the tranſcript pred. aſſignaverit; & poſtea ſcilicet 25 die Junii 
thereof, wherein judgment is entered for Sir Samuel Anno dict. Dom, & Dominæ Regis & Reginæ, 
Barnardiſton againſt Sir Milliam Soame ; upon which ſupradict. in pred. cur. Parliament. pred, viſis, & 
writ, errors being aſſigned, after hearing counſel at per cur. ibidem diligenter examinat. & plenius in- 
the bar, to argue the ſaid errors aſſigned, and due tellect. Sam, Recordo & Proceſſ. pred. ac Judicio 
conſideration had of what was offered thereupon, ſuper liſdem reddit, qua Errore ſuperius aſſignat. 
the Lords ſpiritual and temporal in Parliament aſ pro eo quod videtur cur. Parl. pred. quod. Record. 
ſembled, do order and adjudge, that the judgment illum in nullo vitioſum aut defectum exiſtit, & quod 
given in the Exchequer chamber, for the reverſal of in Record. ill. in nullo erratum, adtunc & ibidem 
the judgment given in the Court of King's Bench, conſideratum eſt per eandem curiam Parliament. 
for Sir Samuel Barnardiſton againſt Sir William pred, quod Judic. pred. in omnibus affirmetur & in 
doame, be. and is hereby affirmed : And that the omni ſuo robore ſtet & effectu. 

{aid writ of Error, and tranſcript annexed, be re- 

mitted to the Court of King's Bench. 
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XXXI. Proceedings in the Houſe of Commons, on an 
Appeal being brought in the Houſe of Lords, by 
Dr. S$h:r/ey, againſt Sir John Fagg, and others their 
Members; May 1675. 27 Car. II. 


Martis, 4 Maii 1675. ing Sir Fobn Fage ; and that the Lords will return 
; IR Jobn Fagg Bart. this day inform- an anſwer by meſſengers of their own. 


i mon'd to appear to a Petition in the Veneris, 7 Mail. 
IA WS Houle of Lords, a Committee was A meſſage from the Lords by Sir Milliam Bever- 
YA thereupon appointed to ſearch for bam, and Sir Samuel Clarke, 

you” dents to that purpoſe. 

precedents to that purpoſe Afr. Spualiir 


Mercurii, 5 Maii. The Lords have conſider'd of the meſſage recei- 
Reſolved, That a meſſage be ſent to the Lords, to, ved from the Houſe of Commons, concerning pri- 


— => 


_ acquaint them, that this Houſe hath receiv'd infor- vilege in the caſe of Sir Jobn Fagg, and do return 


mation, That there is a Petition of Appeal depend- this anſwer, That the Houſe of Commons need not 
ing before them, at the ſuit of Thomas Shirley Eſq; doubt, but that the Lords will have a regard to the 
againſt Sir John Fagg a Member of this Houſe ; to Privilege of the Houſe of Commons, as they have 


chich Petition he is, by order of the Houſe of of their own. 


Lords, directed to anſwer on Friday next: and to 3 

deſire the Lords to have a regard to the privileges |  Sabbati, 8 Maii. 

of this Houſe ; and that Sir Trevor Williams do go A Committee was appointed to inſpect the Lords 

up with the meſſge to the Lords: Journals, to ſee what entries are therein made againit 
Sir Trevor Williams reports, that he had attended Sir Jobn Fagg, a Membar of this Houſe, and to 

the Lords with the meſſage of this Houſe, concern- report the fame. meh 


Mercurn, 


— iro nero 


— — 4 
— 
” - - 


— = * == 
— OY 


o R 
* — — « 
Bet — Lady 


2 — wn 
— — 2 xk 
* 
o 


—Y — 


— — 


Tp, To rear. > 


4 — a 
BS => 


484 31. Proceedings in the Houſe of Commons 27 Car. IL 


Mercurii, 12 Matt. 


zody, to anſwer his breach of the privileges of this 
Houſe, in proſecuting a ſait by petition of Appeal 
in the Lords houſe, againlt Sir Jahn Fagg, a Mem- 
ber of this Houſe, during the ſeſſion and privilege 
of Parliament. | EE 

And a Committee is allo appointed to inſpect the 
Lords Journals, to ſee what hath been done in like 
caſes ; and rhe ſaid Sir John Fagg is ordered not to 
proceed, or make any anſwer to the faid Appeal, 
without the licence of this houſe. 


VPeneris, 14 Man. 

Sir Thomas Lee reports from the committee ap- 
pointed to inſpect the Journals of the houſe of 
Lords, and the entries therein, in the caſe between 
Dr. Thomus Shirley and Sir Joby Fagg, a Member 
of this houſe, That the committee had peruſed the 
journals of the Lords houſe, and found the entries 
to be as follow. 


April the 3oth. 


Thomns Shirley Eſq; preſented a petition to the 


Lords. 

Ordered, That the ſaid Sir John Fagg may have 
a copy of the ſaid petition, and put in his anſwer 
thereunto, in writing, on Friday the 7th day of 
May next, at ten of the clock in the forenoon, it 
he thinks fit. . 

May the 52h. 3 

The Commons ſend a meſſage by Sir Trevor 
Williams: | 

The Knights, Citizens, and Burgeſſes of the 
Houſe of Commons, in Parliament aſſembled, 
have been informed, that there is a petition of Ap- 
peal depending before their Lordſhips, at the ſuit 
of Thomas Shirley Eſq; againſt Sir John Fagg, a 
Member of their Houſe. To which petition he is, 
by their Lordſhips order, directed to anſwer, on 
Fridey next, and defire their Lordſhips to take care 
of their privileges. | 

Anſwer , That this Houſe have conſidered of 
their meſſage, and will ſend anſwer by meſſengers 
of their own. | | 

Ordered, That the committee for privileges do 
meet this afternoon, to conſider of the meſſages re- 
ceived from the houſe of Commons this day, con- 
cerning Thomas Shirley Eſq; and Sir John Fagg, a 
Member of the Houſe, and ſearch precedents in 
the caſe, and report to the Houſe to-morrow morn- 


in 
| * May the 6th. 

The Earl of Berks reported, That the commit- 
tee of privileges having met and conſidered of what 
was referred to them in the caſe between Thomas 


Shirley, Elq; and Sir Jobn Fagg, a Member of the 


houſe of Commons ; and the meſlage from the 
houſe of Commons thereupon 3 have ordered him to 
report, That the committee have found that the 
Houſe did refer the buſineſs of Mr. Hale and Mr. 
Skngsby, upon the like meſſage of the houſe of Com- 


mons, to the committee of privileges; who did re- 


to the Houſe, That it is the undoubted right 
of the Lords in judicature, to receive and deter- 
mine in time of Parliament, Appeals from inferior 
Courts, though a Member of either Houſe be con- 
ccrned, that there may be no failure of juſtice in 
che land; and the Houſe did agree with the com- 
mittee therein : And thereupon the committee do 
humbly offer to their Lordſhips, upon this occaſion, 


to take the ſame courſe, and to inſilt upon their 


will be pleaſcd to ſignify to the houſe of Commons, 
in ſuch manner as they ſhall think fit. 

The Houſe agreed with the committee in this de- 
claration, and ordered the ſame to be entered into 
the journal-book of this Houle, as their declara- 
don, ' VIZ. ; 

« That it is the undoubted right of the Lords in 


© Judicature, to receive and determine in time of 


Parliament, Appeals from inferior Courts. 
though a Member of either Houle be concerned, 
that there may be no failure of juſtice in the 
* 

Then it was moved, that the former anſwer (ent 
to the houſe of Commons, in the caſe of Mr. Sling. 


by and Mr. Hale, might be given now to the hodſe 


of Commons, in this Caſe of Sir John Fagg ; and 
that the declaration and report agreed to this day, 
might be added to it. | 

The declaration aforeſaid was read, and the 
queſtion being put, Whether this ſhall be as a parc 
of the anſwer to be given to the houle of Commons? 
it was reſolved in the negative. 

The anſwer returned formerly to the houſe of 
Commons, in the caſe of Mr. Sings y and Mr. 


Hale, was in theſe words; That the bouſe of Con- 


mons need not doubt but that their Lordfhips will have 
a regard to the privileges of the houſe of Commons, as 
they have of their own. 

The queſtion being put, Whether this anſwer ſha]! 
be now returned to the meſſage from the houſe of 
Commons? it was reſolved in the affirmative, 

May the 7th, it was ſent accordingly. 


Mau 7. 

Whereas this day was appointed for Sir 75 
Fagg to put in an anſwer to the Petition and Appeal 
of Thomas Shirley Eſq; depending in this Houſe, it 
he thought fit; the ſaid Sir /obn agg appearing, 
perſonally this day at the bar, and deſiring longer 
time to put in an anſwer thereunto; 

It is thereupon ordered, That the ſaid Sir 7%, 
Lagg hath hereby further time given him for put- 
ting in his anſwer, till Medneſday next, being the 


12th day of this inſtant May, at ten o'clock in the 


forenoon. 
Maii 12. 


Sir John Fagg put in his anſwer to the petition of 
Mr. Shirley. 


A debate ariſing thereupon, touching the privi; 
lege of their Houle ; \ 
Reſolved, &c. That the Appeal brought by Dr. 
Shirley in the houſe of Lords, againſt Sir 7obn Fagg, 
a Member of this Houle, and the proceedings there- 
upon, are a breach of the undoubted rights and 
privileges of this Houle. 4 
The Houſe being informed, that the warrant of 
this Houle for taking of the ſaid Dr. Shirley into 
cuſtody, was forcibly taken away and detained trom 
the Serjeant at Arms his deputy, attending this 
houſe, by the Lord Mohbun : And rhe Serjeant's 
deputy being called in and examined as to the 
matter of fact, gave this teſtimony ; | 
That he found Dr. Shirley in the inner lobby of the 
houſe of Lords, and that he came to him, and defired 
to ſpeak with him, and acquainted him that he had a 
warrant from the houſe of Commons to apprehend 
him,and defired to know, whether he could ſhew him 


any reaſon to excuſe him, that he might not ſerve 
| che 


Dr. Tomas Shirley ordered to be ſent for in cul- juſt rights in this particular, which their Lordſhips 
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he war rant on him: And that he likewiſe told 
vim, that he would not execute the warrant on 
him in that place, but deſired of him, that he 
would go along with him freely : And that in caſe 
be would not, he would take his opportunity in 
another place. 5 1 
And that the ſaid Lord Mobun coming in, in the 
mean time, required him to ſhew his warrant, 
which he producing, the Lord Mobun laid hands 
on it, and held it fo faſt, that it was in danger of 


being rorn 3 and that therefore he was forced to 


part with it, and deſiring to have it again, the 
Lord Mobun refuſed it, but carried the warrant in- 
to the houſe of Lords. That Dr. Shirley after— 
wards refuſed to go along with him, ſaying, that 
he was not then his priſoner 3 and that ſeveral per- 
ſons interpoſing, the Doctor eſcaped from him. And 
1 debate ariſing thereupon, | 

Reſolved, That a _— be ſent to the Lords to 
complain of the Lord Mobun, for forcibly taking 
away and detaining the warrant of this Houle, from 
the Deputy Serjeant at Arms, for taking of Dr. 
Shirley into cuſtody 3 and to demand the Juſtice 
of the Lords houſe againſt the ſaid Lord Mohun. 

And that the Lord Antram do go up to the 
Lords with the meſſage. We ge 

Ordered, That Mr. Speaker do iſſue forth a 
new warrant to the Serjeant at Arms attending this 
houſe, for apprehending Dr. Thomas Sbirley, to 
anſwer his breach of privilege, tor proſecuting a 
ſuit by petition of Appeal in the Lords houſe, a- 
gainſt Sir Jobn Fagg, a Member of this houſe, du- 
ring the ſeſſion and privilege of Parliament. 


Sabbati, 15 Maii 1675. | 
The Lord Antram reports from the Lords, that 
he had, in obedicnce to the commands of this houſe, 
attended the Lotds, and delivered the meſſage con- 
cerning the Lord Mobun's taking away and detain- 
ing the warrant for apprehending Dr. Shirley, and 
that the Lords had returned this anſwer; 


Gentlemen of the houſe of Commons, 
The Lords have conſidered of your meſſage, and of 


be complaint therein; and they return you this an- 
ſwer, That they find the Lord Mohun hath done no- 
bing but what is according to his duty, 


The houſe then reſumed the debate of the mat- 
ter concerning the privileges of this houſe ; and the 
matter being debated, 

Reſolved, Sc. That the Appeal brought by Dr. 
Shirley in the houſe of the Lords, againſt Sir John 
Egg, a Member of this houſe of Commons, and the 
proccedings thereupon, is a breach of the undoubted 
rights and privileges of the houſe of Commons; and 
therefore the Commons deſire, that there be no fur- 
ther proceedings in that cauſe, before their Lordſhi PS. 

Ordered, That a conference be deſired with the 
Lords. concerning the privileges of this houſe, in the 
caſe of Sir John Fagg 3 and that Sir Thomas Lee do 
go up to the Lords to deſire a conference. 

A meſlage from the Lords by Sir Mondeford 
Bfamſton, and Sir William Glaſcock 3 

Mr. Speaker, 

Me are commanded to let this houſe know, that the 
Lords ſpiritual and temporal aſſembled in Parliament, 
have received a warrant, ſigzed Edward Seymour, 
which they bave appointed us to ſhew you ; and deſire 
ty know, whether it be a warrant ordered by this 
boiije 2 


r 
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The matter of the meſſige being debated, the 
queſtion being put, That the word unpariiamen- 
tary, be part of the anſwer to the Lords meſſage, 

It paſſed in the negative. | i 

Neſolved, That the meſſengers be called in, and 
that this anſwer be returned, That this beuje wil! 
conſider of the meſſage. TW 

The. meſſengers being called in, Mr, Speaker 
does acquaint them, that the houſe will conſider of 
the meſſage. | | | | 

Reſolved, That the meſſage laſt received from 
the Lords, is an unparliamentary meſſage. | 

Reſolved, That a conference be deſired to be had 
with the Lords upon the ſubject matter of the laſt 
meſſage received from the houſe of Lords. 

| Reſolved, That it be referred to Mr. Garraway, 
Sc. to draw up reaſons to be offered at the ſaid con- 
ference. X | 

Then the houſe being informed, that there is a 
cauſe upon an, Appeal brought up by Sir Nicholas 
Stoughton, againſt Mr. Ornfl:w, a Member of this 
houſe, appointed to be heard at the bar of the Lords 
houſe 3 | 

Reſolved, That a meſſage be ſent to the Lords 
to acquaint them, that this houſe has received in- 
formation, that there is a cauſe upon an Appeal 
brought by Sir Nicholas Stoughton againſt Mr. On- 
ſlow, a Member of this houſe, appointed to be 
heard at the bar of their houſe, on Monday next; 
and to deſire their Lordſhips to have regard to the 
privileges of this houſe : And that Sir Richard 
Temple do go up with the meſſage to the Lords. 

Ordered, That Mr. Onſlow do not appear any 
further in the proſecution of the Appeal brought 
againſt him by. Sir Nicholas Stoughton, in the houſe 
of Lords. ORE | 

Ordered, That Sir Nicholas Stoughton be ſent for 
in cuſtody of the Serjeant at Home attending this 
houſe, to anſwer his breach of privilege in proſe- 
cuting a ſuit in the houſe of Lords, againſt Aribur 
Onſhw, Eſq; a Member of this houſe, during the 
ſeſſion and privilege of Parliament. 3 

| Reſolved, That whoſoever ſhall appear at the 
bar of the Lords houſe, to proſecute any ſuit a- 
gainſt any Memher of this houſe, ſhall be deemed 
a breaker and infringer of che rights and privileges 
of this houſe, 

* Line, 17 Maii, 1675, 

Sir Richard Temple reports, That the perſon ap- 
pointed had attended the Lords, and delivered the 
vote of this houſe, concerning the Appeal brought 
by Dr. Shirley againſt Sir John Fagg. | 

Sir Thomas Lee reports from the committee ap- 
pointed to draw up reaſons for the conference to 
be had with the Lords, Reaſons agreed by the 
committee; which are as follow, vis. | 

For that the meſſage is by way of interrogatory 
upon the proceedings of the houſe of Commons, 
in a cafe concerning the privilege of a Member of 
that houſe, of which they are proper judges. 

For that the matter of the meſſage carries in it 
an undue reflection upon the Speaker of the houſe 
of Commons. | 

For that the matter of the meſſage doth highly 
reflect upon the whole houſe of Commons, in their 
Lordſhips queſtioning that houſe concerning their 
own orders; which they have the more reaſon to 
apprehend, becauſe the day before this meſſage was 
brought to them, the warrant was owned by the 
complaint of the houſe of Commons to their Lord. 

ſhips, 
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hips, that the ſame was taken and detained from a 


ſervant of theirs, by a Peer; which imports, that 
the queſtion in that meſſage could nor be for infor- 


mation only, and fo tends to interrupt that mutual 


good correſpondency, which ought to be 3 
inviolably between the two houſes of Parliament. 


Martis, 18 Maii, 1675. 
Sir Richard Temple reports from the Lords, That 


he had attended their Lordſhips, according to the 


command of this houſe, with the meſſage in the 
caſe of Mr. Onſſyto, to which the Lords returned an 


- anſwer, which being in writing, was delivered in 


at the clerk's table, and read ; and is as followeth. 
The Lords do declare, That it is the undoubted 
right of the Lords in judicature, lo receive and deter- 


mine in time of Parliament, Appeals from inferior 


Courts, though a Member of either houſe be concern- 
ed, that there may be no failure of juſtice in the land : 


Aud from this right, and the exerciſe thereof, their 


Lordſbips will not depart, | 

The matter of the Lords anſwer being debated, 
Reſolved, . That it is the undoubted right of this 
„ houſe, that none of their Members be ſummon- 
ed to attend the houſe of Lords, during the ſit- 


dd ting or privilege of Parliament,” 


Reſolved, That a conference be deſired with the 
Lords, upon the privileges of this houſe, contain- 
ed in the Lords anſwer to the laſt meſſage of this 
houſe, in the caſe of Mr, On/wo. 

Ordered, That Sir Henry Ford do go up to the 
Lords, to deſire a conference upon the ſubject mat- 


ter of their meſſage, concerning the warrant for ap- 
prehending Dr. Shirley. 


Jovis, 20 Maii, 1675. 
Sir Thomas Les reports, from the committee ap- 
pointed to draw up reaſons to be offered at the con- 


ference to be had with the Lords upon the privile- 


ges of this houſe, contained in the Lords anſwer to 
the laſt meſſage of this houſe, in the caſe of Mr On- 
flow ; which reaſons were twice read, and with ſome 
alterations at the clerks table, (upon the queſtion 
ſeverally put) agreed to; which are as follow, viz. 

1. That by the laws and uſage of Parliament, 
privilege of Parliament belongs to every Member 
of the houſe of Commons, in all caſes, except Trea- 
ſon, Felony, and breach of the Peace ; which hath 
often been declared in Parliament, without any 


exception of Appeals before the Lords. 


2. That the reaſon of that privilege is, that the 
Members of the houſe of Commons may freely at- 


tend the publick affairs of that houſe, without diſ- 


turbance or interruption 3 which doth extend as well 
ro Appeals before the houſe of Peers, as to proceed- 
ings in other Courts, 


3. That by the conſtant courſe and uſage of Par- 


liament, no Member of the houſe of Commons can 
attend the houſe of Lords, without the eſpecial 
leave of that houſe firſt obtained, much leſs be ſum- 
moned or compelled fo to do. 

4, If the Lords ſhall proceed to hear and deter- 
mine any Appeal where the party neither can, nor 
ought to attend, ſuch proceedings would be con- 
trary to the rules of juſtice. 

5. That the not determining of an Appeal a- 
gainſt a Member of the houſe of Commons, is not 
a failure of juſtice, but only a ſuſpenſion of pro- 
ceedings in a particular caſe, during the continu- 
ance of that Parliament, which is but temporary. 

6. That in caſe it were a failure of juſtice, it is 


not to be remedied by the houſe of Lords alone. 
bur it may be by Act of Parliament. ; 

[Here Sir Thomas Littleton reported from the 
committee appointed to prepare the further addreſ 
of this houſe to his Majeſty, for the recalling ſuch 
of his ſubje ts as are in the French King's ſervice; 


which the houſe deferred the further conſideration 


of, till Wedneſday next. ] | 
Then Sir Trevor, Williams reports from the 
Lords, That he had attended, and defired a con- 


ference with the Lords on the privilege of this houſe, 
contained in the Lords anſwer to the meſſage of this 
houſe, in the caſe of Mr. O»flow ; And that the 
Lords will return an anſwer by meſſengers of their 


own. | | 

Mr. Pole reports, from the conference had with 
the Lords upon the ſubj ct matter of the former 
conference, concerning the warrant for apprehend- 


ing Dr. Shirley, That the Lords had returned an 


anſwer to the reaſons of this houſe, delivered at the 
former conference, and are as follow: 

„The Lords have appointed this conference, 
«© upon the ſubject matter of the laſt conference, 
«. and have commanded us to give theſe anſwers 
« to the reaſons and other matters then delivered 
« by the houſe of Commons. 

« To the firſt queſtion, the Lords conceive, 
&« that the moſt natural way of being informed, is 
e by way of queſtion; and ſeeing a paper here 


s which did reflect upon the privileges of the Lords 


* houſe, their Lordſhips would not proceed upon 
« jt till they were aſſured it was owned by the houſe 
« of Commons: But the Lords had no occaſion at 
« that time, nor do they now think fit to enter into 
e the debate of the houſe of Commons being or 
e not being proper judges in the caſe concerning 
ce the privilege of a Member of that houſe ; their 
« Lordſhips neceſſary conſideration upon ſight of 
e that paper, being only, how far the houſe of 
« Commons ordering (if that paper were theirs) 
the apprehenſion of Dr. Shirley for proſecuting 
ce his Appeal before the Lords, did entrench upon 
% their Lordſhips both privilege and undoubted 
« rights of judicature in the conſequence of it, ex- 
e cepting all the Members of both houſes. from 
« the judicature of this the higheſt Court of the 
« Kingdom ; which would caulc a failure of that 
« ſypreme juſtice, not adminiſtrable in any other 
« Court, and which their Lordſhips will never ad- 
mit. | 
As to the ſecond reaſon, the Lords anſwer, 
« That they do not apprehend how the matter of 
&« this meſſage is any reflection upon the Speaker 
of the houſe of Commons. 
« To the third reaſon, The Lords cannot ima- 


„ gine how it can be apprehended in the leaſt to 


ce reflect upon the houſe of Commons, for the 
e houſe of Peers, upon a paper produced to their 
« Lordſhips, in form of a warrant of that houſe, 
«© whereof doubt was made among the Lords, 
« whether any ſuch thing had been ordered by 
ce that houſe, to enquire of the Commons, whe- 
ce ther ſuch warrant was ordered there or no? 
& And without ſuch liberty uſed by the Lords, it 
« will be very hard for their Lordſhips to be 
<« rightly informed, fo as to preſerve a good corre- 
« ſpondence between the two houſes, which their 
« Lordſhips ſhall endeavour ; or to know when 
« warrants in the name of that houfe, are true ot 
e pretended : And it is ſo ungrounded an appre- 
„ henſion, that their Lordſhips intended any fe- 

« flection 
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*«« flection in asking that queſtion, and not taking 
« notice in their meſſage of the complaint of the 
« houſe of Commons owning that warrant, that 
« che Lords had ſent their meſſage concerning that 
paper to the houſe of Commons, before the 
Lords had received the ſaid Commons complaint. 

«« But their Lordſhips have great cauſe to ex- 


« cept againſt the unjuſt and ſtrained reflection of 


that houſe upon their Lordſhips, in aſſerting 
that the queſtion in the Lords meſſage could not 
« be for information, as we affirm, but tending to 
interrupt the mutual correſpondence between the 
« two houſes; which we deny, and had not the 
« jeaſt thought of. | 

« The Lords have further commanded us to 
« ſay, That they doubt not when the houſe of 
« Commons have received what we have delivered 
« at this conference, they will be ſenſible of their 
« error, in calling our meſſage ſtrange, unuſual, 
« or unparliamentary. Though we cannot but 
« take notice, that their anſwer to our meſſage, 
That they would conſider of it, was the firſt of 
« that kind that we can find to have come from 
ee that houſe.“ : 
The queſtion being put, Whether the houſe 


oY 


* 


bee ſatisfied with the reaſons delivered by the 


Lords at the laſt conference? it paſſed in the 


negative. : 
Rejolved, That a free conference be deſired with 


the Lords upon the matter delivered at the laſt 


conference; and that the former managers do at- 
tend, and manage the free conference. 

Friday, May 21. The houſe reſolved on Wedneſ- 
day next to proceed in the further conſideration of 
that part of the meſſage relating to Appeals from 
inferior Courts. Sir Trevor Williams ordered to go 
up to the Lords, to deſire a conference upon the 
privileges of this houſe, contained in their anſwer 
to the meſſage touching Mr. On/low?s caſe, which 
he accordingly did; and reports, That the Lords 
will return an anſwer thereto by meſſengers of their 
own. | 
May 27. A meſſage ordered to be ſent to the 
Lords to remind them of the former meſſage ; 
and again to deſire a conference upon the privileges 
of this houſe, in the caſe of Mr. Onſlow. And or- 
dered the matter of the juriſdiction of the Lords, in 
caſes of Appeal, be taken into conſideration to-mor- 
row morning, | 


Veneris, 28 Maii, 1675. 
Sir Thomas Lee reports, from the committee to 
whom it was referred to draw up reaſons to be 


offered at a conference to be had with the Lords, 


upon the ſubject matter of their anſwer to the laſt 
meſſage of this houſe, in the caſe of Mr. Onflow, 


ſeveral reaſons agreed by the ſaid committee; which 


he read in his place, and afterwards delivered the 
fame in at the clerk's table; where the ſame being 
twice read, were, upon the queſtion, ſeverally 
agreed unto, and are as follow, viz. 

For that the Commons deſired a conference 
upon their privileges concerned by the Lords 
** anlwer to a meſſage ſent to the Lords the 1815 
* of May, in thecaſe of Mr. On/lew ; their Lord- 
ſhips have not agreed any conference in the caſe 
of Mr. Onſlow; but have only agreed a confe- 
rence concerning their privileges in general, with- 
out reference to the caſe of the ſaid Mr. On/lore ; 


which was the only ſubject matter of the deſired 
conference. 


Vo 1. VII. 


(e 


The limitation in the Lords agreement to a 
conference, with proviſo that nothing be offered 
Dat the conference that may any way concern 
their Lordſhips judicature, is in effect à denial 


of any conference at all, upon the ſubject on 


** which it was deſired: which ought not to be ; 
the judicature which their Lordſhips claim in 
Appeals againſt a Member of the houſe of Com- 
** mons, and the privilege of that houſe being in 
that caſe ſo involved, that there can be no con- 
ftference upon the latter, without ſome way touch- 
& ing upon the former. 

„That this manner of agreeing to a conference 
with any limitation or proviſo, is againſt the 
& courle of Proceedings betwixt the two Houſes 
of Parliament, in coming to conference; and 
*+* doth ſeem to place a power in the managers of 
s ſuch conferences, to judge whether ſuch  provi- 
* ſo's be broken or not; and accordingly to pro- 
** cecd, or break off the conference upon their own 
<« judgments.” 


cc 


Lune, 31 Mai 1675. 

Sir Leoline Fenkins reports, that he had attended 
the Lords, with the meſſage of this Houſe, for a 
conference upon the ſubject matter of the Lords 
anſwer to the laſt meſſage of this Houſe, in the 
caſe of Mr. Onſlow ; and that the Lords had ſent 
anſwer, that they would return anſwer by Meſſen- 
gers of their own. | 

A meſſage from the Lords by Sir Mondeford 
Bramęſton, and Sir William Bever ſham. 


Mr. Speaker, 


„The Lords have commanded us to acquaint 
vou, that they'deſire a conference preſently in the 
© Painted-Chamber, with the Houſe of Commons; 
upon their not coming to the conference defired 


„by them, on Thurſday laſt z and by the Lords 


appointed to be at ten of the clock in the 
* Painted-Chamber, on Friday the 281% of this 
„ Inſtant May.“ 8 


The Meſſengers being withdrawn, and the meſ- 
ſage debated, a preſent conference upon the 
queſtion was agreed. 

And the Meſſengers being called in, Mr. Speaker 
acquaints them, that the Houſe had agreed to a 
preſent conference. 

Ordered, That the former Members, that were 
appointed to manage the former conference in the 
caſe of Mr. On/low, do attend and manage this con- 
ference. 

Sir Jobn Trevor reports, from the conference, 


that the Lords had declared the intent of this con- 


ference; to the effect following, viz. ** That the 
«© Lords have appointed this conference, out of that 
« conſtant defire and reſolution they have to con- 
« tinue a fair correſpondence between the two 
« Houſes 3; which is of the eſſence of Parliamen- 
c tary Proceedings. 

„ For this end their Lordſhips, have command- 
«ed us to tell you, that they cannot but take notice 
e of the Houſe of Commons failing to be on Fri- 
day laſt, at a conference deſired by themſelves, 
e andappointed by the Lords at ten of the clock 
in the Painted-Chamber. : 9 

That they conceive it tends to an intertuption 
of all Parliamentary Proceedings, and to evade 
*« the right of the Lords to appoint time and place 


s for a conference.“ 
Nnn - Ordered, 


— — — 
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Ordered, That it be referred to the former Com- 
mittee, who are appointed to draw up reaſons, to 
be offered ar a conterence to be had with the Lords, 
upon the ſubject matter of their anſwer, to the meſ- 
ſage of this Houſe, in the caſe of Mr, On/low, to 
conſider of the matter delivered by the Lords at the 
laſt conference; and to prepare and draw up fur- 
ther reaſons, to be offered at another conference to 
be had with the Lords, upon the ſubject matter of 
the laſt conference, And that the Committee do 
meet this afternoon at five of the clock in the 
Speaker's Chamber. And Mr. Sefjeant Maynard, 
and Mr, Sawyer, are to have notice to attend the 


ſame. 
Martis, 1 Junii 1675, 


Sir Thomas Lee reports, from the Committee ap- 


pointed to inſpect the Journals of the Houſe of 
Lords, and to ſee what Proceedings have been en- 
tered, in the caſe of Mr. Dalmahoy, and Mr. On- 
Now ; that they had inſpected the Lords Journals, 
as to the cafe of Mr. Dalmaboy, and collected what 
Proceedings had been in that caſe ; but had no op- 
portunity or time, yet to do it in the caſe of Mr. 
Onſlow. Which Proceedings being reported, were 
read, and delivered in at the Clerk's table; and 
are as follow, viz. 19 April 1675. 

The Appeal brought by Criſpe and Criſpe, com- 
plaining againſt a Decree in Chancery made, where- 
in Mr. Dalmahoy is recited to be one of the Peti- 
tioners 3 Cranbourne and Bowyer are ordered to 
put in an anſwer, and Dalmaboy if he pleaie. 


| Maii 12. 1675. 
Ordered, That this Houfe will hear Council at 
the Bar, upon the Petition and Appeal of Sir 


Nicholas Criſpe and others, againſt the Lady Viſ- 
counteſs Cranbourne, the Lady Anne Bowyer, and 


Twomas Dalmahoy Eſq; and their anſwer thereunto, 


depending in this Houſe, on Y/edneſday the 19th 
of this Inſtant May, at ten of the clock in the fore- 
noon ; whereof the Petitioners are to cauſe timely no- 
tice to be given to the ſaid Defendants, or their A- 
gents in the ſaid cauſe, for that purpoſe. | 


| Maii 19. 1675, 
Whereas Sir Nicholas Criſpe Bart. having an Ap- 
peal depending in this Houſe, againſt the Lady 
Cranbourne, Lady Bowyer, and Thomas Dalmahoy 


Eſq; a Member of the Houſe of Commons; hath 


prayed that Counſel may be aſſigned him to plead 
his cauſe upon the ſaid Appeal, and hath named 
Counſel for that purpoſe : 

It is ordered, That Sir John Churchill, Serjeant 
Peck, Serjeant Pemberton, and Mr. Porter, named 


by che ſaid Sir Nicholas Criſpe; be, and are hereby 


appointed to open, and manage the ſaid cauſe, on 
the part and behalf of the ſaid Sir Nicholas Criſpe ; 
on Thurſday the 27th day of this Inſtant May, at 
ten of the clock in the forenoon; and at ſuch other 
times, as it ſhall be depending in this Houle. 

Upon reading the Petition of Sir Nicholas Criſpe 


Bart. Thomas Criſpe andFobnCriſpeEſqs; ſhewing, that 


having an Appeal depending in this Houſe, againſt 
Thomas Dalmaboy Eſq; a Member of the Houſe of 
Commons, and others; they are in danger of be- 
ing arreſted by an order of the Houſe of Com- 
mons; and therefore pray the protection of this 
Houſe, that they may have liberty to proſecute their 
ſaid Appeal with freedom: 

It is thereupon ordered, That the ſaid Sir Nicho- 


las Criſpe Bart. John Criſpe, and Thomas Criſpe, or 
any of them, their or any of their Counſel, A. 


gents or Sollicitors, or ſuch other perſon or per- 
1ons as they ſhall employ, in proſecuting the ſaid 


Appeal before this Houſe, be, and are hereby pri- 
vileged, and protected accordingly by this Houſe; 
until the matter upon the Appeal be determined 
by their Lordſhips. And all perſons whatſoever 
are hereby prohibited from arreſting, impriſoning, 
or otherwiſe moleſting, the ſaid Sir Nicholas Cie, 
John Criſpe, and Thomas Criſpe, or any of them, 
their or any of their Counſel, Agents, or Sallici- 
tors, upon any pretence whatloever, during the 
time prefixed, as they or ſuch of them will an- 


ſwer the contrary to this houſe, 


Maii 26, 1675, 

The caufe between Sir Nicholas Criſpe, &c. plain- 
tiffs, and Thomas Dalmaboy, Eſq; defendant, ap- 
pointed to be heard the 27th, was ordered to be 
heard the 28th Maii. 


Mai, 27. 

Upon reading the petition of Sir Nicholas Criſpe, 
complaining, that the counſel aſſigned him by this 
houſe, to plead his cauſe at the bar, wherein Mr, 
Dalmahoy is one of the defendants, do refuſe to 
plead for him in this caſe, in regard of a vote of the 
houſe of Commons; Sir Nicholas Criſpe was called 
in, and teſtified, that he ſhewed the order of this 
houſe to Serjeant Peck, Serjeant Pemberton, Sir 
Fobn Churchill, and Mr. Porter. 

Whereupon it is ordered, That whereas Sir John 


| Churchill, Serjeant Peck, Serjeant Pemberton, and 


Mr. Porter, were by order of this houſe, dated on 
the 19th inſtant, aſſigned to be of counſel for Sir 
Nicholas Criſpe, John Criſpe, and Thomas Criſpe, 
in their cauſe depending in this houſe, againſt . 
mas Dalmahoy, Eſq; a Member of the houſe of 
Commons, and other defendants, at ſuch time as 
the ſaid cauſe ſhall be appointed to be pleaded at the 
bar of this houſe ; having appointed to hear the 
ſaid cauſe by counſel on both ſides, to-morrow at 
three of the clock in the afternoon : 

It is this day ordered, That the ſaid Sir John 
Churchill, Serjeant Peck, Serjeant Pemberton, and 
Mr. Porter, be, and are hereby required, to ap- 
pear at the bar of this houſe, to-morrow, at 
three of the clock in the afternoon, as counſel to 
plead in the ſaid cauſe, on the behalf of the ſaid 
Sir Nicholas Criſpe, Jobn and Thomas Criſpe, as they 
will anſwer the contrary to this houſe, 


Maii 28, 1675. 

Counſcl heard at the bar on both parts, upon the 
Petition and Appeal of Sir Nicholas Criſpe, &c. and 
the anſwer of Diana Viſcounteſs Cranbourne, t. 
and Thomas Dalmaboy, Eſq; put in thereunto, con- 
cerning a decree in Chancery: Reſolved, the peti- 


tion and decree be diſmiſſed, 


Maii 28. 

This day the houſe heard the counſel of Sir M- 
cholas Criſpe, John Criſpe, and Thomas Criſpe, upon 
their petition and appeal depending in this houle 3 
and alſo the counſel of the Lady Bowyer, and Mr. 
Dalmahoy, upon their anſwer thereunto; and after 
a ſerious conſideration thereof, the queſtion being 
put, Whether this Petition and Appeal ſhall be 


diſmiſſed this houſe ? 
It was rcfolved in the affirmative. 


Mr. 
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Mr. Serjrant Pemberton, Sir Jobn Chur-bill, Mr. 
S-rjeant Peck, and Mr. Porter attending at the 
door, in obedience to the order of the houſe of 
Commons; and being ſeverally called in, Mr. 
$reakor did ſeverally acquaint them, that they were 
ſummoned to give an account to the houle, of their 
appearing as counſcl at the bar of the houſe of Lords, 
in the proſecution of a cauſ2 depending upon an ap- 
peal, wherein Mr. Dalmaboy, a Member of this 
houſe, is concerned, in the manifeſt breach of the 
order of this houſe ; and giving up as much as in 
them lies, the rights and privileges of the Commons 
of Enz/and : And they having anſwered and made 
their excuſes to the effect following; That they 
kad no notice of the order or vote of this houle, but 
what they have heard in common diſcourſe abroad; 
and becauſe they conceived Mr, Dalmaboy, a Mem- 
ber of this houſe, might be concerned, they refuſed 
ſeveral times to appear as counlel, or to accept their 
fees; but being aſſigned of counſel for Sir Vicholas 
Criſte, and an order of the houſe of Lords being 
ſerved on them to attend at their peril, and that 
then attending, and Mr, Dalmaboy having put in 
his anſwer in the Lords houſe, and nor inſiſting on 
his privilege afterwards, and the counſel for the 
Lady Bowyer, who was the principal party concern- 
ed, denying to be of counſel for Mr. Dalmaboy, 
they conceived they might ſately appear as counſel 
without breach of the order, or invading the rights 
and privileges of this houſe, which was not intend- 
ed by them; and Sir 7% Churchill, by way of 
further excuſe for himſelt, ſaid, that he had wit- 


neſſes ready to prove, that Mr. Dalmaboy was wil- 


ling and deſirous to have the buſineſs go forward. 
And the ſaid Mr. Serjeant Pemberton, Sir John 
Churchill, Mr. Serjeant Peck, and Mr. Porter, did 
a!l of them humbly ſubmit themſelves to the plea- 
fure of the houſe, if they had in any thing misbe- 
haved themſelves 3 and being withdrawn, and the 
matter debated : the queſtion being pur, That Ser- 
jeant Pemberton be taken into the cuſtody of the 
Serjeant at Arms attending this houſe ? 

Ir was refolved in the aſfirmative. 

Ordered, That Serjeant Pemberton, Sir John 
Cl»rcbill, Mr. Serjzant Peck, and Charles Porter, 
Iq; be taken into the cuſtody of the Serjeant at 
Arms attending this houſe, tor their breach of pri- 
viſege of this houſe. | 


Mercurii, 2 die Junii. 

Ordered, That Sir Richard Temple, Mr. Vaughan, 
and Sir Thomas Lee do withdraw, and amend the 
rraſon; upon the debates of the houſe, which was 
donc; and the reaſons agreed to, are as follow. 

© The houſe of Commons do agree with the 
* Lords, that conferences between the two houfes 
* of Parliament, are eſſential to Parliamentary 
proceedings, when they are agreed in the uſual 
* and Parliamentary way; but the manner of the 
** Lords agreement to the conference, to have 
been on Friday the 28th of May laſt, at ten of 


the clock, in the painted chamber, with limi— 


tation and proviſo, did neceſſitate the houſe of 
© Commons to forbear to meet at that conference, 
agel gave the firſt interruption to parliamentary 
a Ms in conferences between the two hou- 
gs 

For that the conference deſired by the Com- 
** Mons, was upon their privileges, concerned in 
'* the anſwer of the Lords to a meflage of the 
** houſe of Commons, ſent. to the Lords the 17th 
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*« of May, in the cafe of Mr. Oz/ow, to the which 
the Lords Cid not agree, but did only agree to a 
conference concerning their privileges in general, 
without reference to the Cafe of the ſaid Mr. 
Ones; which was the only ſubject matter of 
the deſired conference. 

„The limitation in the Lords agreement to a 
conference, with proviio that nothing be offered 
at the conference that may any ways concern 
the Lords judicature, 1s in effect a denial of 
any conicrence at all upon the ſubj-& upon which 
eit was deſired; which ought not to be. 

© The judicature which the Lords claim in Ap- 


„ peals againſt a Member of the houſe of Com- 


„ mons, and the privilege of that houſe in that 
* caſe,is ſo involved, that no conference can be upon 
the matter without ſome way touching the former. 

That this manner of agreeing to a conference, 
„with any limitation or proviſo, is againſt the 
e courſe of proceedings between the two houſes of 
„ Parliament, in coming to conferences; and doth 
« ſeem to place a power in the managers of ſuch 
« conferences to judge whether ſuch proviſo's be 
* broken or not, and accordingly to proceed or 
break off the conference upon their own juCg- 
ments. 

« The houſe of Commons doubt not, but that 
% when the Lords have conſidered of what is deli- 
e vered at this conference, the good correſpon- 
« dence which the Lords expreſs they deſire to 
continue between the two houſes, (which the 
«© Commons allo are no leſs careful to maintain) 
« will induce them to remove the preſent interrup- 
tion of coming to conferences; and therefore to 
ee agree to the conference, as it was deſired by the 
« houſe of Commons, upon the privileges, of their 
* houſe, concerned in the Lords anſwer to the meſ- 
ce ſage of the houſe of Commons, in the caſe of 
« Mr. Onſlow : That the particular limitation, 
that nothing be offered at the conference, that 
« may any way concern the judicature of the Lords, 
e appears unreaſonable ; for that their Lordſhips 
e judicature in Parliament is circumſcribed by the 
laws of the land, as to their proceedings and 
« judgments ; and is, as well as all other Courts, 
e {ubjected to Parliament.“ 


Je vis, 3 die Junii, 1675, 

Mr. Vaughan reports, That the Lord Privy-Seal 
did manage the conference, and had delivered the 
intent and occaſion of the conference; which Mr. 
Vaughan did report to the houſe, to the effect fol- 
lowing, viz. | 

« The Lords do take notice of the houſe of Com- 
« mons their ordering into cuſtody of their Ser- 
« jeant, Mr. Serjeant Peck, Sir Fobn Churchill, 
« Mr. Serjeant Pemberton, and Mr. Serjeant Por- 
„ /er, Counſcllors at Law; affigned by their 
« Lordſhips to be of counſel in an Appeal heard 
ce at their Lordſhips bar, in the caſe of Sir Nicho- 
« las Criſpe, againſt the Lady Bowyer, Mr, Dal- 
% mahboy, and others; the Lords in Parliament, 
„ where his Majeſty is bigheſt in his royal eſtate, 
and where the laſt reſort of judging upon Writs 
« of Error, and Appeals in Equity, in all cauſes 
and over all perſons, is undoubtedly fixed, and 
« permanently lodged. 

« Tt is an unexampled uſurpation and breach of 
« privilege againſt the houſe of Peers, that their 
« orders or judgments ſhould be diſputed, or en 
dearoured to be controlled; or the execution 
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© thereot obſtructed by the lower houſe of Par- 
« liament; who are no Court, nor have author. ty 
to adminiſter an oath, or give any judgment. 

It is a tranſcendent invaſion on the right and 
« liberty of the ſubject, and againſt Magna Charta, 
e the Petition of Right, and many other laws, which 
e have provided, Trat no Freeman ſhall be impri- 
« foned, er otherciſe reſtrained of his liberty, but 
„ by due proceſs of Lato. 

« This tends to the ſubverſion of the Govern- 
„ment of this Kingdom, and co the introducing 
„ of arbitrarineſs and diſorder. 

e Becauſe it is in the nature of an injunction from 
« the lower houſe, (who have no authority. or 
power of judicature over interior ſubjects, much 
« lefs over the King and Lords) agamſt the orders 
* and judgments of the ſupreme Court. 


„ We are further commanded to acquaint you, 


That the Lords have therefore, out of that juſ- 
« tice which they are diſpenſers of, againſt opprel- 
c fjon and breach of laws, by judgment of this 
« Court, ſet at liberty by the Gentleman- Uſher 
of the black Rod, all the ſaid Serjeants and 
Counſcllours ; and prohibited the Lieutenant of 
the Tower, and all other Keepers of priſons, 
and Goalers, and all perſons whatſoever, from 
« arreſting and impriſoning, detaining, or other- 
« wiſe moleſting, or charging the ſaid Gentlemen, 
« or any of them, in this caſe : And if any per- 


— 
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* 
* 


Ca 
** 


'< ſon, of what degree ſoever, ſhall preſume to the 


« contrary, their Lordſhips will exerciſe the au— 
c thority. with them intruſted for putting the laws 
in execution. 

„ And we are further commanded to read to 


« you, a Roll of Parliament, in the firſt year of 


* 
* 


the reign of King Henry the IVth, whereot we 
have brought the Original with us.“ 
And a debate ariſing thereupon, 

| Reſolved, That a conference be deſired with the 
Lords upon the ſubje& matter of the laſt conference 
and that theſe Members following, be appointed 
to prepare and draw up reaſons upon the debates 
of che houſe, to be offered at the conference; Mr. 
Secretary Coventry, Sc. 

Ordered, That the officer in whoſe cuſtody the 
Record o the ſirſt of Henry the I Vth, mentioned at 
the conference with the Lords, do attend the com- 


mittee appointed to draw up reaſons for another 


conference this afternoon : And they are to meer 
at three of the clock, in the ſpeaker's cham- 
ber, and to ſend for Perſons, Papers and Records. 

Ordered, That no Member of this houſe do at- 
tend the Lords houſe, upon any ſummons from the 
Lords, without leave of the houſe. 


Veneris, 4 Junii, 1675. 


1 Ordered, That the thanks of the houſe be re- 


turned to Mr. Speaker, for cauſing Mr. Serjeant 
Pemberton, formerly committed by order of this 


| houſe to the cuſtody of the Serjeant at Arms at- 


tending this houſe, for a breach of privilege, to be 
jeized and taken into cuſtody in Weſtminſter-ball, 
tor his breach of privilege. | 

The houſe being informed, that Sir John 
Churchill, Mr, Serjeant Peck, and Mr. Charles Por- 


ter, who were ordered to be taken into the cuſtody 


of the Serjeant at Arms attending this houſe, are 
now in Weſt minſter-hall; 

' Ordered, That the Serjeant at Arms now attend- 
ing this houſe, do go with his Mace into Meſtmin- 


fter-hall, and do ex cate the order of this houſe, 
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and the warrant of Mr. Speazer thereupon ; bor 
ſeizing and bringing in cullody Mr. Serjcant Pe. ;, 
Sir Jahn Churchill, and Mr. Charles Porter, for their 
breach of the privilege of this houſc. 

The Serjeant returning, gave an account, that 
he had executed the order of this houſe, and Mr. 
Speak-r*s warrant thereupon, and had brought the 
ſaid Mr. Serjeant Pet, Sir Jobn Churchili, and 
Mr. Charles Porter, in cuſtody, into the Speaker's 
chamber. | 

The queſtion being put, That Sir 7h Churchill, 
Mr. Serjeant Peck, Mr. Serjeant Pemberton, and 
Mr. (Hartes Porter, be ſent to the Tower, tor their 
breach of privil:ge, and contempt of the authority 
of this houle ? 

It was reſolved in the affirmative, | 

Ordered, That Mr, Speaker do iſſue his warrant 
to the Licutenant of the Tower, to receive them 
into his cuſtody. | 

Ordered, That John Popham, Eſq; the now 
S-rjeant at Arms attending this houſe, be protect- 
ed agiinlt all perſons that ſhall any ways moleſt or 
linder him from executing his office. 

Sir Thomas Lee reports from the committee, the 
reaſons agreed to be offered at the conference to be 
had with the Lords, upon the matters deli— 
vered at tlie laſt conference; which were twice read, 
and with ſome amendments made at the table, ſe- 
verally agreed; and are as follow, viz. 

« Your Lordſhips having deſired the laſt con- 
&« ference, upon matters of high importarice con- 
*« cerning the dignity of the King and the ſafety 
of the Government, the Commons did not ex- 
e pect to hear from your Lordſhips at that confe. 
« rence, things ſo contrary to, and inconſiſtent 
« with, the matter upon which the ſaid conterence 
«© was deſired, as were then delivered by your 
«© Lordſhips. | 

<« It was much below the expectation of the 
„Commons, that after a repreientation of your 
„ Lordſhips meſſage, of matters of ſo high impor- 
e tance, the particular upon which the conference 


* 


« was grounded, ſhould be only the commitment 


- 


of four lawyers to the cuſtody of their own Ser- 
jeant at Arms, for a maniteſt violation of the 
privileges of their houſe. 

But the Commons were much more ſurprized, 
when your Lordſhips had introduced the confe- 
« rence, with an aſſurance, that it was in order to 
<« a good correſpondency between the two houles, 
that your J. ordſhips ſhould immediately aſſume 
ea power to judge the orders of the houſe of Com- 
«© mons for impriſonment of Mr.Serjeant Pemberton, 
Mr. Serjeant Peck, Sir John Churchill, and Mr. 
Charles Porter, to be illegal and arbitrary; and 
the execution thereof a great indignity to the 
King's Majeſty 3; with many other high retlec- 
tions upon the houſe of Commons, throughout 
© the whole conference; whereby your Lordſhips 
% have condemned the whole houſe of Commons 
* as criminal, which is without precedent or ex- 
« ample, or any ground or reaſon ſo to do. 

It is not againſt the King's dignity for the 
* houſe of Commons to puniſh by impriſonment, 
ce a commoner that is guilty of violating their pri- 
“ vileges, that being according to the known laws 
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<« and cuſtoms of Parliament; and the right of 


« their privileges declared by the King's royal Pre- 
« deceflors in former Parliaments, and by himſelf 
in this. 
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« But your Lordſhips claiming to be the ſu- 


reme Court, and that his Majeſty is higizeſt in 
his royal eſtate in the Court of judicature there, 
is 2 diminution of the dignity of the King, 
who is higheſt in his royal eſtate in full Parlia- 
ment; and is derogatory to the authority of the 
whole Parliament, by appropriating it to your- 
ſelves. 
« The Commons did not by this impriſonment 
infringe any privileges of the houſe of Peers, but 
only defend and maintain their own : On the 
other fide, your Lordſhips do highly intrench 
upon the rights and privileges of the houſe of 
Commons, by deny ing them to be a Court, or 
to have any authority or power of judicature; 
which, if admitted, will leave them without any 
power or authority to preſerve themſelves, 
« As to what your Lordſhips call a tranſcen- 
dent invaſion of the rights and liberty of the 
ſubject, and againſt Magna Charta, the Petition of 
Riglu, and many other aws; the houſe of Com- 
mons preſume that your Lordſhips know, that 
neither the Great Charter, Petilion of Rig6!, or 
any other laws, do take away the law and cuſ- 
rom of Parliament, or oi cither houſe of Parlia- 
ment, or elſe your Lordſhips have much forgot- 
ten the Great Charter, and thoſe other laws in 
the ſeveral judgments your Lordſhips have paſ- 
ſed upon the King's fubjcEts in caſes of privilege. 
Bur the Commons cannot find by Magna Charta, 
or by any other law or ancient cuſtom of Parlia- 
ment, that your Lordfhips have any juriſdiction 
in caſes of Appeals from the Courts of equity. 
« We are further commanded to acquaint you, 
that the enlargement of thoſe perſons in priſon, 
by order of the houſe of Commons, by the Gen- 
tleman-Ulher of the black Rod, and the prohi- 
bition which threatens all officers and other per- 
ſons whatſoever, not to receive or detain them; 
is an apparent breach of the rights and privileges 
of the houſe of Conunons : And they have there- 
fore cauſed them to be re-taken into the cuſtody 
of the Serjeant at Arms attending this houſe, 
and have committed them to the Tower, 
As for the Parliament-Roll of the 1ſt of King 
Henry the IVth, cauſed to be read by your 
Lordſhips at the laſt conference, but not appli- 
ed; the Commons apprehend it doth not con- 
cern the caſe in queſtion : For that this Record 
was made upon occaſion of judgments given by 
the Lords, to depoſe and impriſon their lawful 
King ; to which the Commons were not willing 
to be made Parties. And therefore the Com- 
mons conceive it will not be for the honour of 
your Lordſhips to make further uſe of that Re- 
cord, 
gut we are commanded to read to your Lord- 
ſhips the Parliament Roll of 4 Ed. 3. N. 6. which 
if your Lordſhips pleaſe to conſider, they doubt 


not but your Lordſhips will find occaſion to ap- 


ply it to the preſent purpoſe.” 


Ordered, The thanks of the houſe be given to 


the Sreater, for his care in iſſuing the warrant for re- 
taking the perſons committed yelterday into cuſtody, 


* 


The S-rjcant at Arms ordered to be ſent to the 


Tower; and the other Serjeant at Arms attending, 
was ordered to apprehend him for betraying his 
truſt, in not executing his office, in bringing the 
perſons committed yeſterday to his cuſtody, to the 
bar vo! the houſe, 


An Addreſs ordered to be prepared to be pre- 
ſented to his Majeſty, to deſire a new Serjeant at 
Arms to attend the houſe. | 


Saturday Fune 5, 1675. 

Mr. Secretary Coventry acquainted the houſe, 
that it was his Majeſty's defire, that the houſe would 
adjourn till four of the clock in the afternoon, and 
that both houſes ſhould at that time attend him in 
the Banquerting-houſe at Y/biteball. 

A debate ariſing touching the removal of 7h 
Popham, Eſq; Serjeant at Arms in ordinary, at- 
tending the houſe yeſterday, the further debate 
thereof was adjourned till five o'clock in the after- 
noon. And then the houſe adjourned till four in the 
afternoon. 


In the Afternoon. | 
The houſe then met at the time they adjourn'd 


to, and went in a body to his Majeſty at Hhiteball ; 


and the houſe of Lords being allo preſent, his Ma- 
jeſty made the following Speech. 


My Lords and Gentlemen, 


OU may remember, that at the meeting of this 

Seſſion I told you, no endeavours wou!ld be want - 
ing lo mate the continuance of th1s Parliament unprac- 
ticable. I am ſorry that experience hath ſo quick.y 
ſhewed you the truth of what I then ſaid ; but I hope 
that you are well convinced, that the intent of all 
theſe contrivances is only to precure a diſſolution. 1 
confeſs, 1 lock upon it as a moſt malitious deſign of 


thoſe who are enemies to me and the Church of Eng- 


land ; and were the contrivers known, 1 ſhould not 
doubt but the diſlike of their practices, would alone be 


a means of bringing the houſes lo a good underſtanding. 


But ſince I cannot preſcribe any way bow to arrive 10 
the diſcovery of it, I muſt tell you plainly my opinion, 
that the means of coming to any compoſure between 
yourſelves, cannot be without admitting of ſuch free 
conferences as may convince one another by the reaſons 
then offered 3; or enable me to judge rightly ef the dif- 
ferences, when all hath been ſaid on bcth ſides which 
the matter will afford : for I am not to ſuffer theſe 
differences to grow to diſorders in the whole Kingdom, 
if I can prevent it; and I am ſure my judgment ſhall 
always be impartial between my two houſes of Parlia- 
ment, But I muſt let you know, that whilſt you are 
in debate about your privileges, I will not ſuffer my 
own to be invaded. I have nothing more to ſay to you 
at this time, but to deſire, as I did when we met 
firſt, that you would yet conſider, and not ſuffer ill 
men's deſigns to binder the Seſſions from a happy con- 
cluſion. 


[The houſe of Lords preſented an Addreſs to his 
Majeſty, to remove the Lieutenant of the Tower; 
whereupon the Lord Treaſurer reported his Majeſ- 
ty's anſwer, viz, ** That his Majeſty hath con- 
« ſidered the circumſtances of the matter, and is 
„ not ſatisfied how wich juſtice he can remove 
« him.”] 

The houſe then took into conſideration his Ma- 
jeſty's Speech, and reſolved, nemine contradicente, 
That the humble thanks of this houſe be returned 
to his Majeſty, for the gracious expreſſions in his 
Speech this day made to both houſes of Parliament; 
and ſuch Members of this houſe as are of his Ma- 
jeſty's privy-council are deſired to preſent che hum- 
ble thanks of this houſe tg his Majeſty, 


Reſolved, 


— — - ———— — 
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Reſulved, That it doth not appear to this houſe, 
that any Member thereof, hath either contrived or 
promoted the difference between the two houſes of 
Parliimenc ; or in afferting the Rights of the 
Commons of England, and the privileges of this 
houſe 3 or to have done any thing inconſiſtent 
with his duty, or the truſt repoſed in him. And 
then adjourned to Monday, June 7. 

On Monday, June 7. the houſe reſolved, That 
what Serjeant Popham did in re-taking the four 
tawyers into his cuſtody, and conducting them to 
the Tower of London, was in purſuance of his duty, 
and by the order of the houſe 3 and the further de- 
bate concerning the ſaid Serjeant at Arms was ad- 
journed till J/edne/day morning. 

A copy of an order from the houſe of Lords for 
the hearing counſel in the caſe of Sir fobn Lang, 
+ Member of this houſe, to-morrow morning, was 
then read and debated : And, 

Refolved, That as to the caſe of Appeal brought 
againſt Sir Job» Farg in the houſe of Lords, he ſhall 
have the protection and aſſiſtance of this houſe. 

Reſolved, nem. con. That if any perſon or per- 
ſons ſhall be aiding or aſſiſting in putting in exe— 
cution any ſentence or judgment that ſhall be given 


by the houle of Lords, upon the Appeal brought 


by Dr. Shirley 2g1inſt Sir ahn Fagg, a Member of 


this houſe, ſuch perſon or perſons ſhall be adjudg- 
ed and taken to be betrayers of the rights and li- 
berties of the Commons of England, and the pri- 
vileges of this houſe ; and ſhall be proceeded a- 
gainſt accordingly. 

Ordered, That thefe Votes be made publick, 

by ſetting them vp in He minſter-Hall, and in the 
Lobby of this houle ; and the clerk of the houſe to 
take care to ſee it done, 
In the afternoon the houſe proceeded in the fur- 
ther conſideration of effectual means for the preſer- 
vation of their rights and privileges, and reſolved, 
nem. con. That ro perſon committed by order or 
warrant of this houfe, for breach of the privileges 
or contempt of the authority of the houſe, ought 
to be diſcharged during the Seſſion of Parliament, 
without the order or warrant of this houſe, 

Reſolved, nem. cen. That the Lieutenant of the 
Tower of London, in receiving and detaining in cul- 
tody, Sir John Churchill, Serjeant Peck, Serjeant 
Pemberton, and Mr. Porter, hath performed his 
duty according to law; and for his ſo doing, he 
ſhall have the aſſiſtance and protection of this houſe, 

Reſolved, That the Lieutenant of the Tower, in 
caſe he hath, or ſhall receive any writ, warrant, 


order, or command, to remove or deliver any per- 


{on or perſons committed to his charge, for breach 
of the privileges, or contempt of the authority of 
the houſe of Commons, by order or warrant of the 
houfe ; ſhall not make any return thereof, or yield 


any obedience thereto, before he hath firſt acquaint- 


ed the houle therewith, and received their order and 
direction how to proceed therein. 


Ordered, That theſe reſolutions be immediately 


ſent to the Lieutenant of the Tower, and then the 
houſe adjourned, | 


Tueſday, June 8, 1675. 

A meſſage ſent to the Lords to remind them of the 
laſt conference; and for a conference upon the ſubject 
matter delivered by the Lords at the laſt conference. 

Sir John Robinſon informing the houſe, that he 
had received the four Jawyers committed to his cuſ- 
touy by this houſe, and denied to deliver them to 


he Gentleman-Ulher of the black Rod; and that 


he was ſcrved laſt night with four writs of Habeas 
Corus, to bring the ſaid four lawyers before the 
King and his Parliament at /Ye{tmin/ter, this morn- 
ing, and craved the advice of the houſe wha; 
to do therein: 

Ordered, The thanks of the houſe be given to 
the ſaid Sir oh Robinſon for his behaviour therein; 
and Mr. Speaker intimated to him, that he ſhould 
forbear to return the ſuid writs of Habeas Cor pus, 
which were read and debated ; and the further de. 
bare thereof was adjourned till to-morrow morning, 
and a committee appointed to ſearch the Lords 
Journals to fee what hath been done in the caſe of 
the four lawyers, the writs of Habeas Corpus, and 
Mr. Serjeant Popham ; and to ſearch for precedent; 
on the writs of Habeas Corpus : and adjourn'd, 


Mercurii, 9 die Juni. 

Sir Thomas Clarges reports from the committee 
to whom it was referred to ſearch tor precedents 
touching writs of Habeas Corpus, returnable in Par- 
liament; that the committee had found ſeveral pre- 
cedents of wri:s of Habeas Corpus returnable in Par- 
lament, and had conſidered of them : And thar 
the committree thereupon had agreed upon four 
Reſolves to be preſented to the houſe, which he 
read in his place, and afterwards delivered the ſame 
in at the clerk's table, where they being twice 
read, were upon the queſtion ſeverally agreed to, and 
are as follow. 

« Reſolved, nem. con. 1. That no commoners of 
England, committed by the order or warrant of 
© the houſe of Commons, for breach of privilege, 
sor contempt of the authority of the ſaid houſe, 
** ought, without order of this houſe to be by any 
„ writ of Habeas Corpus, or any other authority 
* whatſoever, made to appear and anſwer, or re- 
* ceive any determination in the houſe of Peers, 
during that Seſſion of Parliament wherein ſuch 
e perſons were fo committed. 

« Reſolved, nem. con. 2. That the order of the 
houſe of Peers for the iſſuing out the writs of 
« Habeas Corpus concerning Mr, S-rjeant Pember— 
* ton, Mr. Serjeant Peck, Sir John Churchill, and 
„Mr. Charles Porter, is inſufficient and illegal; 
&« for that it is general, and expreſſes no parti- 
« cular cauſe of privilege, and commands the King's 
Great Scal to be put to writs not returnable be- 
fore the ſaid houſe of Peers. 

* Reſolved, nem. con. 3. That the Lord Keeper 
ebe acquainted with theſe refolutions, to the end 
that the ſaid writs of Habeas Corpus be ſuperſeded 
as contrary to law, and the privileges of this 
„ houſe, 

* Reſolved, nem. con. 4. That a meſſage be ſent 
to the Lords to acquaint their Lordſhips, that 
« Mr. Serjeant Peck, Sir John Churchill, Mr. Ser— 
„ jeant Pemberton, and Mr. Charles Porter, were 
„ committed by order and warrant of this houſe, 
&« for manifeſt breach of the privilege, and con- 
t tempt of the authority of this houſe,” 

Ordered, That Col. Birch do go up to the Lords 
with a meſſage, that a conference be deſired upon 
the ſubject matter of the laſt conference. 

A meſſage was this day ſent from his Majeſty in 
the houſe of Lords, by Sir Edward Carteret, Uſher 
of the black Rod, commanding this honourable 
houſe to attend his Majeſty forthwith in the houſe 
of Peers; and accordingly Mr. Speaker went up 
with the houfe, where his Majeſty was pleaſed to 
make the following Speech to them. 


c 
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My Lords and Gentlemen, 


Think I have given ſufficient evidence to the world, 
that I have not been wanting on my part, in my 
 rdeavours to procure the full ſatisfation of all my 
ſubjects, in the matters both of religion and property : 
have not only invited you to thoſe conſiderations at 
ur firſt meeting, but 1 have been careful through this 
<»bole Seſſion, that no concern of my own ſhould divert 
ou from them. 
ay rh as I had only deſigned the malter of it to 
be the procuring of good laws, ſo for the gaining of 
hen, 1 have already waited much longer than J in- 
tended; and ſhould have been contented ſtill to have 
continued my expectation, bad there any hopes remain- 
ed of a good concluſion. But I muſt confeſs, the ill de- 
ſigns of our enemies have been too prevalent againſt 
thoſe good ones 1 had propoſed to myſelf, in bebalf of 
my people; and thoſe unbappy differences between my 
reo Houſes are grown to ſuch a height, that I find no 
poſſible means of putting an end to them, but by a pro- 
rooation. It is with great unwillingneſs that I make 
uſe of this expedient, having always intended an ad- 
murnment for the preſerving of ſuch bills as Were un- 
finiſhed, But my hopes are, that by this means the 
reſent occaſion of differences being taken away, you 
will be ſo careful hereafter of the public, as not to ſeek 
new ones, nor to revive the old. 
T intend to meet you here again in winter, and have 
directed my Lord Keeper to prorogue you till the thir- 
teenth day of October next. | 


Odbober, 13, 1675, the King came to the houſe, 
and began thus z 


My Lords and Gentlemen. 


Meet you now with more than an uſual concern 
I for the event of this Seſſions 3 and I know it's but 
what may be reaſonably expected from the care I have 
for the preſervation of the Government, The cauſes 
of the laſt prorogat ion, as I for my part do not deſire 
10 remember, ſo ] hope no man elſe will, unleſs it be to 
learn from thence how to avoid the like occaſion for the 
future : And I pray conſider how fatal the conſequences 
may be, and how little benefit is like to redound to the 
people by it. However, if any of that kind ſhall a- 
riſe, I deſire you would defer thoſe debates till you have 
brought ſuch publick Bills to perfection, as may conduce 
to the good and ſafety of the Kingdom. 

[The reſt of the ſpeech, relates to his Majeſty's 
recommending the ſecurity of the Proteſtant Reli- 
gion, the Supply for building Ships, and publick 

bts, Sc.] 

Then the Lord Finch, by his Majeſty's order, 
made a ſpeech to both Houſes, recommending 
Unanimity, and making good Laws, and the care of 
Religion, Cc. 


The Earl of Shaftesbury's Speech in the Houſe 
of Lords, upon the Debate of appointing a 
Day for the hearing Dr. Shzrley's cauſe, the 
20th of October, 1675. 


My Lords, 


UR All isat ſtake, and therefore you muſt 
give me leave to ſpeak freely before we part 
with it. My Lord Biſhop of Salisbury is of opinion, 
That we ſhould rather appoint a day to conſider what 
to do upon the Petition, than to appoint a day of bear- 
ing; and my Lord-Keeper, for I may name them 


at a Committee of the whole Houſe, tells us in very > 


eloquent and ſtudied language, That he uu ill Propoſe 
1 a way far leſs liable to exception, and much leſs of- 
fenſive and injurious to our own privileges, than that 
of appointing a day of hearing. And I beſeech your 
Lordfhips, did you not after all theſe fine words 
expect ſome admirable propoſal? But it ended in 
this; That your Lordſhips ſhou!d apfoint a day, nay 
a very long day, to conſider what ju would do in it: 
and my Lord hath undertaken to convince you, 
that this 1s your only courſe by ſeveral undeniable 
reaſons ; the firlt of which is, That *tis againſt your 
Judicature to have this cauſe, which is not proper, be- 
fore us, nor ought to be relieved by us. To this, my 
Lords, give me leave to anſwer, that I did not ex- 
pect from a man profeſſing the Law, that after an an- 
iwer by order of the Court was put in, and a day had 
been appointed for hearing, which by ſome accident 
was ſet aſide; and the Plaintiff moving for a ſecond 
day to be aſſigned, that ever without hearing Coun- 
ſel on both ſides, the Court did enter into the merits 
of the cauſe. And if your Lordſhips ſhould do it 
here in a cauſe attended with the circumſtances this 
is, it would not only be an apparent Injuſtice, but 
a plain Subterfuge, to avoid a point you durſt not 
maintain. 

But my Lord's ſecond reaſon ſpeaks the matter 
more clearly; for that is, Becauſe bis a doubtful caſe, 
whether the Commons have not privilege ; and there- 
fore my Lord would have you, 7o appoint a further 
and a very long day to conſider of it : which in plain 
Engliſb is, that your Lordſhips ſhould confeſs upon 
your books, that you conceive it on ſecond thoughts 
a doubtful caſe; for fo your appointing a day to 
conſider, will do; and that for no other reaſon, but 
becauſe my Lord-Keeper thinks it ſo. Which I 
hope will not be a reaſon to prevail with your Lord- 
ſhips 3 ſince we cannot yet by experience tell that 
his Lordſhip is capable of thinking your Lord- 
ſhips in the right, in any matter againſt the judg- 
ment of the Houſe of Commons; *tis ſo hard a 
thing even for the ableſt of men to change ill 
habits. | 

Bur my Lord's third reaſon, is the moſt admira- 


ble of all, which he tiles unanſwerable, wiz. That 


your Lordſhips are all convinced in your conſtiences,that 
this (if proſecuted) will cauſe a breach. I beſeech 
your Lordſhips, conſider whether this argument 
thus applied, would not overthrow the Law of Na- 
ture, and all the Laws of right and property in the 
world: for *cis an argument, and a very good one, 
that you ſhould not ſtand or inſiſt on claims, where 
ou have not a clear right, or where the queſtion 
is not of conſequence and moment, in a matter that 
may produce a dangerous and pernicious breach, be- 
tween relations, perſons, or bodies politick, join'd 
in intereſt and high concerns together. So, on the 
other hand, if the obſtinacy of the party in the 
wrong, ſhall be made an unanſwerable argument 
for the other party to recede and give up his juſt 
rights; how long ſhall the People keep their li- 
berties, or the Princes or Governors of the world 
their prerogatives! How long ſhall the husband 
maintain his dominion, or any man his property, 
from his friend's or his neighbour's obſtinacy ? But, 
my Lords, when I hear my Lord-Keeper open ſo 
eloquently the fatal conſequences of a breach, I can- 
not forbear to fall into ſome admiration how ic 
comes to paſs, that (if the conſequences be ſo fatal) 
the King's Miniſters in the Houſe of Commons, of 
which there are ſeveral that are of the Cabinet, and 
have 


have daily reſort to bis Majeſty, and have the di- 
rection and truſt of his affairs; I ſay, that none of 


theſe ſhould preis theſe conſequences there, or give 


the leaſt ſtop to the carcer of that Houſe in this bu- 
ſineſs; but that all the Votes concerning this affair, 
nay even that very Vote, That u Appeal from any 
Court of Equity, is cognizable by the Houſe of Lords, 
ſhould pals meme contradicente, And yet all the 
great Miniſters with us here, the Biſhops and other 
Lords of greateſt dependance on the Court, contend 
this point, as if it were pro Aris & Focis, I hear his 
Majelty in Scotland hath been pleated to declare a- 
gainſt Appeals in Parliament; I cannot much blame 
the Court, if they think (the Lord-Keeper and the 
Judges being of the King's naming, and in his 
power to change) that the Juſtice of the Nation is 
ſafe enough; and I, my Lords, may think ſo too, 
during this King's time, though I hear Scotland, 
not without reaſon, complain already. Yet how 
tuture Princes may uſe this power, and how Judges 
may be made not men ot ability or integrity, but 
men of relation and dependance, and who will do 
what they are commanded ; and all mens caules 
come to be judged, and eſtates diſpoſed on, as great 


men at Court pleaſe. 


My Lords, the conſtitution of our Government 
hath provided better for us; and I can never believe 
ſo wiſe a body as the Houſe of Commons, will 
prove that fooliſh woman which plucks down her 
houſe with her hands. | 

My Lords, I muſt preſume in the next place to 
ſay ſomething to what was offered by my Lord Bi- 
ſhop of Salisbury, aman of great learning and abi- 
lities, and always verſed in a ſtronger and cloſer 
way of reaſoning, than the buſineſs of that noble 
Lord anſwered before did accuſtom him to; 
and that reverend Prelate hath ſtated the matter 
very fair upon two heads, | 

The firſt, }/hbether the hearing of Cauſes and Ap- 


.peals, and eſpecially in this point where the Members 


have privilege, be ſo material to us, that it ought 
not to give way to the reaſon of State, of greater af- 
fairs that preſſed us at that time. | 

The ſecond was, F this buſineſs be of that mo- 
ment, yet whether the appointing a day to conſider of 
this Petition, would prove of that conſequence and pre- 
judice to your cauſe ? | | 

My Lords, to theſe, give me leave in the firſt 


place to ſay, that this matter is no leſs than your 
whole Judicature; and your Judicature is the life 


and foul of the dignity of the Peerage of England ; 
you will quickly grow burdenſome, if you grow uſe- 


leſs: you have now the greateſt and moſt uſeful end 


of Parliaments principally in you, which 1s not to 
make new Laws, but to redreſs grievances, and to 
maintain the old Land-Marks. The Houſe of 


Commons buſineſs is to complain, your Lordſhips 


to redreſs, not only the complaints from them that 


are the eyes of the Nation, but all other particular 


perſons that addreſs to you. A land may groan under 
a multitude of Laws, andi believe ours does; and when 
Laws grow ſo multiplied, they prove oftner ſnares 
than directions and ſecurity to the people. I look 
upon it as the ignorance and weakneſs of the latter 
age, if not worſe, the effect of the deſigns of ill 


men; that it is grown a general opinion, that where 


there is not a particular direction in ſome Act of 


Parliament, the Law is defective; as if the Com- 


mon Law had not provided much better, ſhorter, 


and plainer for the peace and quiet of the Nation, 
than intricate long perplex'd Statutes do; which 


3 
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has made work for the Lawyers, given power to 
the Judges, leſſen'd your Lordſhips power, and in 
a good meaſure unhing*d the fecurity of the people. 
My Lord Biſhop tells us, That your whole Judi— 
cature is not in queſtion, but only the privilege of the 
Houſe of Commons, of their Members not appearins 
at your Bar : my Lords, were it no more, yet that 
for Juitice and the People's fake you ought not to 
part with: how far a privilege of the Houle of Com. 
mons, their ſervants, and thoſe they own, doth 
extend, WÄeſtminſter-hall may with grief tel] your 
Lordſhips. And the fame privilege of their Mem- 
bers being not ſued, muſt be allowed by your Lord- 


ſhips as well; and what a failure of Juſtice this 


would prove, whilſt they are Lords for life, and 
you for inheritance, ler the world judge : for my 
part, I am willing to come to conference, whenever 
the diſpute ſhall begin again; and dare undertake 
to your Lordſhips, that they have neither prece- 
dent, reaſon, nor any juſtifiable pretence to ſhew 
againſt us; and therefore, my Lords, if you part 
with this undoubted right. merely for asking, where 


will the asking ſtop? And, my Lords, we are ſure 


it doth not ſtop here, for they have already, Nemiy: 
Contradicente, voted againſt your Lordſhips power of 
Appeals from any Court of Equity! So that you 
may plainly fee where this caution and reaſon of 
State means to ſtop ; not one jot ſhort of lay ing your 
whole Judicaturc aſide, for the ſame reaſon of pal. 
ſing the King's money, of not interrupting good 
Laws, and whatcver elſe mult of neceſſity avoid all 
breach upon what ſcore ſoever ; and your Lord- 
ſhips plainly ſee the breach will be as well made 
upon your Judicature in general, as upon this; ſo 
that when your Lordſhips have apointed a day, a 
very long day, for to conſider whether Dr. Shirley's 
cauſe be not too hot to handle ; and when you have 
done the ſame for Sir Nicholas Stanton, whoſe Pe- 
tition I hear is coming in; your Lordſhips muſt pro- 
ceed to a vote, to lay all private buſineſs aſide for 
ſix weeks: for that phraſe of private buſineſs, hath 
obtained upon this laſt age, upon that which is 
your moſt publick duty and buſineſs ; namely, the 
adminiſtration of Juſtice. And I can tell your 
Lordſhips, beſides the reaſon that leads to it, that 


I have ſome intelligence of the defigning ſuch a 


vote. For on the ſecond day of your fitting, at 
the riſing of the Lords houſe, there came a Gen- 
tleman into the Lobby, belonging to a very great 
perſon, and ask*d in very great haſte, Are the Lord 


up? Have they paſſed the Vote? And being ask'd, 


What Vote? He anſwer'd, The Vote of no privat: 
buſineſs for ſix weeks. | 

My Lords, if this be your, buſineſs, ſee where 
you are ; if we are to poſtpone our Judicature for 
fear of offending the Houſe of Commons for fix 
weeks, that they in the interim may paſs the mo- 
ney, and other acceptable Bills that his Majeſty 
thinks of importance; are ſo many wiſe men in the 
Houſe of Commons to be laid afleep, and to pals 
all theſe acceptable things; and when they have 
done, to let us be let loole upon them? 

Will they not remember this, next time there 13 
want of money? or may not they rather be aſſured 


by thoſe miniſters that are amongſt them, and go 


on ſo unanimouſly with them, that the King is on 
their ſide in this controverſy ? And when the pub- 
lick buſineſſes are over, our time will be too ſhort 
to make a breach, or vindicate ourſelves in the 
matter. And then I beg your Lordſhips, where 
are you, after you have aſſerted but the laſt Seſſion 

| your 
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your right of Judicature, fo highly, even in this 
oint; and after the Houſe of Commons had gone 
ſo high againſt you on the other hand, as to poſt 
up their declaration and remonſtrances on Yeſtmin- 
:r-ha!l doors; the very next Seſſion after, you 
poſtpone the very ſame cauſes; and not only thoſe, 
but all Judicatures whatſoever? I beſeech your 
Lordſhips, will not this prove a fatal precedent and 
confeſſion againſt yourſelves? Tis a maxim and a 
rational one amongſt the Lawyers, That one prece- 
gent where the caſe has been conteſted, is worth a 
thouſand where there hath been no conteſt, My 
Lords, in ſaying this, I humbly ſuppoſe I have gi- 
ven a ſufficient anſwer to my Lord Biſhop's ſecond 


queſtion 3 Mbetber the appointing a day to conſider | 


what you will do with this Petition, be of that conſe- 
vence to your right ? For it is a plain confeſſion, that 
it is a doubtful caſe, and that infinitely ſtronger 
than if it were a new thing to you, never heard of 
before : for it is the very ſame caſe, and the very 


{me thing deſired in that caſe, that you formerly 


ordered, and ſo ſtrongly aſſerted; ſo that upon 
time, and all the deliberation imaginable, you de- 
clare yourſelves ro become doubtful, and you put 
yourſelves out of your own hands, into that power 
that you have no reaſon to believe on your fide in 
this queſtion, : 

My Lords, I have all the duty imaginable to his 
Majeſty, and ſhall with all ſubmiſſion give way to any 
thing he ſhould think of importance to his affairs: 
but in this point it is to alter the conſtitution of the 
Governinent, if you are ask'd to lay this aſide; 
and there is no Reaſon of State can be an argument 
to your Lordſhips to turn yourſelves out of that In- 
tereſt you have in the conſtitution of the Govern- 
ment; *tisnot only your concern that you maintain 
yourſelves in't,but *tis the concern of the pooreſt man 
in England, that you keep your ſtation : *tis your 
Lordſhips concern, and that fo highly, that I will be 
bold to ſay, the King can give none of you a requi- 
tal or recompence for it. What are empty titles? 
What is preſent power, or riches, and a great eſtate, 
wherein I have no firm nor fixed property? *Tis the 
conſtitution of the Government, and maintaining it, 
that ſecures your Lordſhips and every man elſe in what 
he hath : the pooreſt Lord, if the birthright of the 
Pecrage be maintained, has a fair proſpe& before 
him for himſelf or his poſterity 3 but the greateſt 
title, with the greateſt preſent power and riches, is 
but a mean creature, and maintains thoſe in abſolute 
Monarchies, no otherwiſe than by ſervile and low 
flatteries, and upon uncertain terms, 

My Lords, 'tis not only your Intereſt, but the 
Intereſt of the Nation, that you maintain your 
rights; for let the Houſe of Commons and Gentry 
of England think what they pleaſe; there is no 
Prince that ever govern'd without Nobility or an Ar- 
my: if you will not have one, you muſt have 


t'other, or the Monarchy cannot long ſupport, or 


keep itſelf from tumbling into a Democratical Re- 
publick. Your Lordſhips and the People have the 
lame cauſe, and the ſame enemies. My Lords, would 
you be in favour with the King? *Tisa very ill way 
to it, to put yourſelves out of a future capacity, to 
be conſiderable in his ſervice. I do not find in ſtory, 
or in modern experience, but that *tis better; and 
a man is much more regarded that is ſtill in a capa- 
city, and opportunity to ſerve, than he that hath 
wholly deprived himſelf of all for his Prince's ſer- 


vice. And I therefore declare, that I will ſerve my 
Vow VP: © N 


Prince as a Peer, but vill not deſtroy the Peerage 
to ſerve him. . | 
My Lords, I have heard of twenty fooliſh models 
and expedients to ſecure the Juſtice of the Nation, 
and yet to take this right from your Lordſhips, as 
the King by his commiſſion appointing Commoners 
to hear Appeals ; or that the twelve Judges ſhould 
be the perſons, or that perſons ſhould be appointed 
by Act of Parliament, which are all not only to 
take away your Lordſhips juſt right, that ought not 
to be altered any more than any other part of the 
Government, but are in themſelves, when well 
weighed, ridiculous : I muſt deal freely with your 
Lordſhips, theſe things could never have riſen in 
mens minds, but that there has been ſome kind of 
provocation that has given the firſt riſe to it. Pray, 
my Lords, forgive me, if on this occaſion I put you 


in mind of Committee-dinners,and the ſcandal of it, 


thoſe droves of Ladies that attended all cauſes ; 
twas come to that paſs, that men even hired or bor- 
rowed of their friends handſome ſiſters or daughters 
to deliver their Petitions: but yet for all this, I 
muſt ſay, that your judgments have been ſacred, 
unleſs in one or two cauſes ; and thoſe we owe moſt 
to that bench, from whence we now apprehend 
moſt danger. | 

There is one thing I had almoſt forgot to ſpeak 
to, which is the conjuncture of time, the hinge uton 
which our reaſon of State turns; and to that, my 
Lords, give me leave to ſay, if this be not a time 
of leiſure for you to vindicate your privileges, you 
muſt never expect one. I could almoſt ſay, that the 
harmony, good agreement, and concord that is to 
be prayed for at moſt other tices, may be fatal to 
us now; we owe the peace of theſe laſt two years, 
and the diſ-engagement from the French Intereſt, to 
the two houſes differing from the ſenſe and opinion 
of Ybitehall: ſo at this time, the thing in the 
world this Nation hath moſt reaſon to apprehend, 
is a general peace, which cannot now happen with- 
out very advantageous terms to the French, and diſ- 
advantageous to the houſe of Auſtria, We are the 
King's great Counſellors, and if fo, have right to 
differ, and give contrary counſels to thoſe few that 
are neareſt about him: I fear they would advance 
a general peace, I am ſure I would adviſe againſt it, 
and hinder it at this time by all the ways imagina- 
ble. I heartily wiſh nothing from you may add 
weight and reputation to thoſe counſels, who would 
aſſiſt the French, No money for ſhips, nor prepa- 
rations you can make, nor perſonal aſſurances our 
Prince can have, can ſecure us from the French, if 
they are at leiſure. He is grown the moſt potent 
of us all at ſea: he has built 24 ſhips this laſt year, 
and has 30 more in number than we; beſides the 
advantage, that our ſhips are all out of order, and 
his ſo exquiſitely provided for, that every ſhip has 
his particular ſtore-houſe. *Tis incredible the mo- 
ney he hath, and is beſtowing in making harbours z 
he makes Nature itſelf give way to the vaſtneſs of 
his expence : and after all this, ſhall a Prince fo 
wiſe, ſo intent upon his affairs, be thought to make 
all theſe preparations to ſail over land. and fall on 
the back of Hungary, and batter the walls of Kami. 
nitz ? Or is it poſſible he ſhould overſee his Intereſt 
in ſeizing of Ireland, a thing ſo feaſible to him, if 
he be maſter 'of the Seas, as he certainly now 1s 3 
and which when attained, gives him all the Southern, 
Mediterranean, Eaſt and Weſt-India Trade, and 


renders him both by ſituation, and excellent har- 


Ooo bours, 
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bours, perpetual maſter of the Seas without dil- 


pute ? : | 

My Lords, to conclude this point, I fear the 
Court of England is greatly miſtaken in it, and [ 
do not wiſh them the reputation of the concurrence 
of the Kingdom: and this out of the molt fincere 


- loyalty to his Majeſty, and love to my Nation. 


My Lords, I have but one thing more to trouble 
you with, and that peradventure is a conſideration 
of the greateſt weight and concern, both to your 
Lordſhips, and the whole Nation. I have often 
ſeen in this houſe, that the arguments, with ſtron- 
geſt reaſon, and moſt convincing to the Lay-Lords 
in general, have not had the fame effect upon the 
Biſhops bench; but that they have unanimouſly 
gone againſt us in matters, that many of us have 
thought eſſential and undoubted rights: and I con- 
ſider, that *tis not poſſible, that men of great 


learning, piety, and reaſon, as their Lordſhips 


are, ſhould not have the {ame care of doing right, 
and the ſame conviction what 1s right, upon clear 


' reaſon offered, that other your Lordſhips have. 
And therefore, my Lords, I muſt neceſſarily think, 


we differ in principles; and then *tis very eaſy to 


apprehend, what is the cleareſt ſenſe to men of my 


principle, may not at all perſuade or affect the con- 
ſcience of the beſt man of a different one, I put 
your Lordſhips the caſe plainly, as *cis now before 
us. My principle is, That the King is King by Law, 
and by the ſame Law that the poor man enjoys his cot- 
tage; and ſo it becomes the concern of every man 
in England, that has but his liberty, to maintain 
and defend, to his utmoſt, the King in all his rights 


and prerogatives. My principle is alſo, That the 


Lords houſe, and the Fudicature and Rights belonging 


to it, are an eſſential part of the Government, and 


eſtabliſhed by the ſame Law: the King governing 
and adminiſtring Juſtice by his Houſe of Lords, and 
adviſing with both his Houſes of Parliament in all 
important matters, is the Government I own, am 


born under, and am obliged to. If ever there ſhould 


happen in future ages (which God forbid) a King 
governing by an Army, without his Parliament, *tis 
a Government I own not, am not obliged to, nor was 
born under. According to this principle, every 
honeſt man that holds it, muſt endeavour equally 


to preſerve the frame of the Government, in all the 


parts. of it, and cannot ſatisfy his confcience to give 
up. the Lords houſe for the ſervice of the Crown, 
or to take away the juſt rights and privileges of the 
Houſe of Commons to pleaſe the Lords. But there 
is another principle got into the world, my Lords, 
that hath not been long there; for Archbiſhop 


Laud was the firſt author that I remember of it; and 


I cannot find that the Jeſuits, or indeed the Popr/þ 
Clergy have ever own'd it, but ſome of the Epiſco- 
pal Clergy of our Britiſb Iſles 3. and 'tis withal, as 
tis new, ſo the moſt dangerous deſtructive Doctrine 
to our Government and Law, that ever was. * Tis 
the firſt of the Canons, publiſhed by the Convoca- 
tion-1640. That Monarchy is of Divine Right. This 


a Fr 


Doctrine was then preached up, and maintained by 


Sibtborp, Manwaring, and others, and of later 
years, by a book publiſhed by Dr. Sanderſon, Bi- 
ſhop of Lincoln, under the name of Archbiſhop 
Uſer ; and how much it is ſpread amongſt our dig- 
nified Clergy, is very eaſily known. We all agrec, 
That the King and his Government is to be obeyed for 
Conſcience ſake 3 and that the divine precepts require 
not only here, but in all parts of the world, obedi- 
ence to lawful Governours, But that this family 


are our Kings, and this particular frame of Govern. 


ment is our lawful conſtitution, and obliges ds, js 


owing only to the particular Laws of our Country 


This Laudean Doctrine, was the root that produced 


the Bill of Teſt laſt Seſſion, and ſome very perplex. 
ed Oaths, that are of the fame nature with that, ag 
yet impoſed by feveral Acts this Parliament. 

In a word, if this Doctrine be true, our Magna 
Charta is of no ute, our Laws are but rul:5 amonaſ 
ourſelves during the King's pleafure, Monarchy 
if of divine right, cannot be bounded or limited b 
human Laws; nay, what's more, cannot bind jr. 
ſelf: and all our claims of right by the Law, or 
conſtitution of the Government, all the juriſdiction 
and privilege of this IJouſe, all the rights and pri- 
vileges of the Houſe of Commons, all the proper. 
ties and liberties of the People, are to give way not 
only to the Intereſt, but the will and pleaſure of the 
Crown. And the beſt and worthie't of men, hold. 
ing this principle, mult vote to deliver up all we 
have, not only when reaſon of State, and the lepa- 
rate Intereſt of the Crown require it; but when the 
will and pleaſure of the King is known, would have 
it ſo. For that muſt be, to a man of that Princi- 
ple, the only rule and meaſure of Right and Juſtice, 
Therefore, my Lords, you ſee how neceſſiry it is, 
that our principles be known; and how fatal to u, 
all it is, that this principle ſhould be ſuffered t 
ſpread any further, 

My Lords, to conclude, your Lordſhips have 
ſeen of what conſequence this matter is to you, and 
that the appointing a day to conſider, is no leſs than 
declaring yourſclves doubtful, upon ſecond and de- 
liberate thoughts, that you put yourſelves out ot 
your own hands, into a more than a moral probabi- 
lity of having this Seſſion made a precedent againſt 
you. You ſee your duty to yourſelves and the peo- 
ple; and that *tis really not the Intereſt of the 
Houſe of Commons, but may be the inclination of 
the Court, that you lofe the power of Appeals : but 
I beg our Houle may not be Fel de ſe, but that 
your Lordſhips would take in this affair, the only 
courſe to preſerve arg Ars and appoint a day, 
this day three weeks, for the hearing Dr. S6:rl:y's 
cauſe, which is my humble motion, 


Saturday, Nov. 13. 1675. An order from the 
Lords to hear Sir Jobn Fagg's cauſe to-morrow - 
morning, was this day read in the Houſe of Com- 
mons, and debated, and the farther debate thereof 
adjourn'd till Monday morning next. a 

Monday, Nov. 15. The houſe reſolv'd, that the 
proſecuting Appeals in the Lords houſe, by Dr. 
Thomas Shirley, againſt Sir Jobn Fagg a Member of 
this houſe, is a breach of the privileges of ti; 
houſe ;. and that the ſaid Sir Jobn Pagg do not 
make any defence at the Lords Bar, in the ſaid Ap- 


| peal ; and the further debate thereof was adjourn'd 


till to-morrow morning. x | 

Tueſday, the 16th. Adjourn'd the further debate 
of Sir John Fagg's buſineſs till to-morrow morn- 
ing; and on Yedne/day, adjourn'd the further de- 
bate till Thurſday; when Sir John Fagg's. buline!s 
was reſum'd, and reſolved that a conference be de- 
ſired of the Lords, for avoiding differences between 
the two Houſes, and then adjourn'd till Frida 
morning. 


Veneris, 19 die Novembris. 


Sir William Coventry reports from the Com. 


mittee, to whom it was referr'd, to prepare and 
draw 


e 
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draw up reaſons to be offered at the conference, to 
be deſired with the Lords, for avoiding the occa- 
lions of reviving the differences between the two 
Houſes ; and a paper of reaſons agreed by the. ſaid 
Committee, to be reported to the houſe, being read, 
and the ſame being agreed to, 13 as followeth, viz. 

His Majeſty having recommended to us, at the 
opening of this Seſſions of Parliament, the avoid- 
ing this difference if poſſible 3 and if it cou'd not be 

r-ycnicd, that then we ſhou'd defer theſe debates 
till we had brought ſuch publick Bills to perfection, 
as may conduce to the good and ſafety of the King- 
dom: The Commons eſteem it a great misfortune, 
that contrary to that moſt excellent advice, the 
proceedings in the Appeal, brought the laſt Seſſion 
againſt Sir John Fagg, by Mr. Shirley, hath been 
renewed, and a day let for hearing the cauſe ; and 
therefore the Commons have judged it the beſt way, 
before they enter into the argument of defence of 
their rights in this matter, to propoſe to your 
Lordſhips, the putting off the proceedings in that 
matter, for ſome ſhort time; that ſo they may, 
according to his Majeſty's advice, give a difpatch 
to ſome Bills now before them, of great importance 
to the King and Kingdom; which being finiſhed, the 
Commons will he ready to give your Lordſhips ſuch 
reaſons againſt thoſ proceedings, and in defence of 
their rights, as we hope may ſatisfy your Lord- 
ſhips, that no ſuch proceedings ought to have been, 

P2:/5/ 4, That a meſiage be ſent to the Lords, to 
dclire a conference, to prelerve the good correſpon- 
dence between the two Houſes. 

Refoly?d, That whoſoever ſhall proſecute any 
\\ppeal before the Lords, againſt any Commoner 
of Enzland, from any Court of Equity, ſhall be 
deemed a betrayer of rhe rights and privileges of the 
Commons of England; and ſhall be proceeded a- 
gainſt accordingly : and the reſolution ordered to 
be affixed in the Lobby, Wieſt minſter- hall gate, and 
all Inns of Court and Chancery; and then adjourn'd 


ill next morning, Nov. the 20th. 


Die Sab. Nov. 20. 


Order d, That Dr. Thomas Shirley be taken into 
cuſtody by the Serjeant at Arms attending this 
houſe, as alſo Sir Nicholas Stanton, for ſerving Mr. 
Onſlow with an order to attend the Lords; and then 
achourn d to Monday, Nov. 22. 


On Saturday, Nov. 20. 1675. Dr. Thomas Shir- 
ley appear'd at the bar of the Houſe of Lords, and 
his Counſel Mr. Wallob appearing, who wou'd have 
excus'd himſelf, but was order*d to appear again on 
Monday morning next, to plead the cauſe ; and the 
other two Counſel (one being in the country, and 
the other ſick) were excus'd : and the faid Dr, Shir- 
bey, Sir Nicholas Stanton, and Mr. Wallop, were or- 
der'd to have the protection of the houſe : And upon 
debate of the Commons Vote made yeſterday, 

Order*d, That the paper poſted up in ſeveral 
places, ſigned by William Goldsbro Cler. Dom, Com. 
againſt the Judicature of the Houſe of Peers, in 
caſcs of Appeals from Courts of Equity, is illegal, 
unparliamentary, and tending to the diffolution of 
the Government. And then upon conſideration 
of the ſaid vote of the Commons, it was pro- 
pos'd by Lord Mohun to make an Addreſs to his 
Majcity to diſſolve the Parliament, and call ano- 
ther, and frequent Parliaments ; and upon debate 
lucreot, about eight o'clock at night they came 


this queſtion, and carricd it by two votes only, 
Vol. VII. 
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That there ſhould be no Addreſs ; the numbers 
being fifty and forty-eight : and then adjourn'd to 
Monday. | 

On which day the Houſe being met, a meſſage 
was ſent by his Majeſty, for the Houle to attend 
him forthwith in the Houſe of Peers; whick the 
Houle accordingly did, when his Majeſty paſs'& 


three Bills, and the Lord-Keeper, by his Majeſty's 


order, prorogu'd both Houſes of Parliament, till 
the 15th day of February come twelvemonth, 1676; 
vhich ended the diſpute, 


The Proteſtation, with reaſons of ſeveral 
Lords for the diſſolution of this Parliament, 
centred in the Lords Journal, November 2 2. 
1675. the day the Parliament was pro- 
rogu'd. 

E whoſe names are under-written, Peers of 

W this Realm, having propoſed, That an 

humble Addreſs might be made to his Majeſty from this 

houſe, that he would be graciouſly pleaſed to diſſalve this 

Parliament; and the houſe having carried it in the 

negative: for the juſtification of our loyal intentions 

towards his Majeſty's ſervice, and of our true re- 


ſpect and deference to this honourable houſe 3 and 


to ſhew that we had no ſiniſter and indirect ends 
in this our humble propoſal, do with all humitity 
herein fer forth the grounds and reatons why we 
were of opinion, that the ſaid humble Addreſs ſhould 
ha ve been made, | 
1. We do humbly conceive, that it is according 
to the ancient Laws and Statutes of this Realm, 


that there ſhould be frequent and new Parliaments, 


and that the practice of ſeveral years . hath been ac- 
cordingly. 

2. It ſeems not reaſonable, that any particular 
number of men, ſhould for many years ingroſs ſo 
great a truſt of the people, as to be their Repre- 
ſentatives in the Houſe of Commons: and all 
other the Gentry, and the Members of Corporations 
of the fame degree and quality with them, ſhould 
be ſo long excluded, Neither, as we humbly con- 
ceive, 1s it advantageous to the Government, that 
the Counties, Cities, and Boroughs, ſhould be con- 
fined for ſo long a time to ſuch Members as they 
have once choſen to ſerve for them; the mutual 
Correſpondence and Intereſts of thoſe who chule and 
are choſen, admitting of great variations in length 
of time. a 

3. The long continuance of any ſuch as are en- 
truſted for others, and who have ſo great a power 
over the purſe of the Nation, muſt, in our hum- 
ble opinion, naturally endanger the producing of 
factions and parties, and the carrying cn of parti- 
cular Intereſts and Deſigns, rather than the publick 
Good. | 

And we are the more confirmed in our deſires for 
the ſaid humble Addreſs, by reaſon of this unhap- 
py breach fallen out betwixt the two houſes, of 
which the Houle of Peers hath not given the leaſt 
occaſion ; they having done nothing but what their 
anceſtors and predeceſſors have in all times done, 
and what is according to their duty, and for the In- 
tereſt of the people that they ſhould do: which 
notwithſtanding, the Houſe of Commons have pro- 
cceded in ſuch an unprecedented and extraordinary 
way, that it is, in our humble opinion, become al- 
together unpracticable for the two houſes, as the 
caſe ſtands, jointly to purſue choſe great and good 
ends for which they were called, P 
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For theſe reaſons, we do enter our proteſtation a- 
2ainft, and diſſent unto the ſaid Vote. 


Buckingham, Cheſterfield, 
Wincheſter, Stamford, 
Salisbury, Berks, 
Bridgwater, Clarendon, 
Dorſet, Shaftesbury, 
Weſtmorland, Faulconbridge, 
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Hallifax, Petre, 
Yarmouth, Mohun, 
Newport, De ia Mer, 
Sandys, Townſend, 
Wharton, Grey of Rolſton. 


Theſe were all the Lords that were in the 15; 


early enough to ſign the proteſ?ation before the Darn 
ment was f rorogued. 
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XXXII. Proceedings againſt Mr. Francis Jenkes, for a 
Speech made by him on the Huſtinge, at Guildhall 
on Midſummer-day, 1676. 27 Car. II. 


[Publiſh'd by his Friends.] 


R. 7Jenkes having been a Trader for 
1 | many years, and obſerving the daily 


© by ſuch miſchiefs, as lay not in the 
induſtry of its inhabitants, but only 
in the power of the Government to re- 
dreſs ; and that did require a more ſpeedy redreſs 


than a Parliament prorogned for fifteen months . 


could afford: after having in vain ſolicited the 
Lord-Mayor for a Common-Council, that might 
conſider of a Petition about trade, out of a hearty 


zeal for the good of the city, as well as encouraged 


by the conſent and defire of many ſober citizens, 
the liberty reſerv'd to the Lord-Mayor, Alder- 
men, and Common- Council, by the Statute of the 
13th of this King, concerning Petitions, the votes 


of a majority of remporal Lords at the laft Seſſions, 


together with the unanſwerable reaſons given in 
their proteſtation ; did at the Folk-mote (or Com- 
mon-halt; holden the 24th of June laſt paſt, in the 
Guildball of London, thus deliver himſelt. 


Mr. Common-Serjeant, 


&« Tt ſeems a vain thing for this Court to be ſeri- 
« ous about the choice of Magiſtrates and Officers 
« forthe well government of this city ; except they 
&« firſt take care to remedy thoſe many miſchiets 


« and grievances, Which this city now groans un- 


« der; and which ſeems ſo to threaten the ruin and 
c deſtruction of the whole, that if there be not 
« ſome ſpeedy redreſs, there will be little need of 
« Magiſtrates and Officers, for there will be no 
« city or people left here to be governed. 3 

London has once already been burn'd to aſhes, 


« and firing is now become ſuch a trade, that not 
« only London, the Burrough of Southwark, and 


«< the places adjoining, but all the Cities, Bur- 
„ roughs, Towns corporate, and Places of princi- 
c pal trade throughout the whole Kingdom, are 
« perpetually in danger; fo that no rational or 


& conſiderate man amongſt us can, promife 


« himſelf, his wife, his children, ar eſtate one 


decay of trade in the city, occaſion*d 


* night's ſecurity, but they may all be devour'd 


cc 
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in the conſuming flames, except ſome ſpeedy 
and effectual courſe be taken. | 

« But this is not all; for were our houſes ſecure 
from fire, yet ſuch is the general decay of trade, 
as, if not remedied ; muſt unavoidably bring the 
whole city to poverty and ruin: and it is con- 
ceived, that this is very much occaſion'd by the 
French; who have laid ſuch great impoſitions 
upon our Woollen Cloth, Stuffs and other Ma- 
nufactures, that we have almoſt loſt our trade 
with France: they have ſpoiled our trade with 
Holland, Flanders, and Germany, by a deſtruc- 
tive war. They have ruined our trade at home, 
and beggar'd many thouſands of our honeft and 
induſtrious Weavers, and other Englih Manu— 
facturers, and Traders, by the vaſt quantity of 
their Silks, and other unneceſſary commodities 
imported hither. So that upon an exact bal- 


lance of the trade between us and them taken, 


it has been demonſtrated, that this City and King- 
dom doth loſe eleven hundred thouſand pounds 
every year. By means whereof, they who in Queen 
Elizabeth's time might not be ſuffer*d to build 


men of war, are now grown ſo powerful at Sea, 


as to be able to beat both Dutch and Spaniard ; 
and have made themſelves in a manner ſole ma- 
ſters of the Mediterranean Sea. And they ai: 
grown ſo preſumptuous, as daily to affront out 


* Engliſh merchants, and ſometimes in his Maje- 


ſty's own ports. Their Privateers daily take our 
Merchant-ſhips, plunder others, ſtrip, impriſon 
and torment our Seamen, to the great diſcou- 
ragement of our Exgliſi Navigation, and almoſt 
ruin of the Merchant. | 
J ſhall inftance in but one thing mo e, but 
that is worſe than all the reſt; that is, the juſt 
apprehenſion that is upon the minds of good 
men, of danger to his Majeſty's perſon, and 
the Proteſtant Religion. I had not ſpoken this 
at this time and place, but having the honour 
to ſerye this city in Common- Council; I have 
8 « endcavour'd 
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« endeavoured at ſeveral times to bring theſe things 
« before the Court, but could not. In the end of 
« the laſt common-council, I did deſire my Lord 
« Mayor, that a common-council might ſpeedily 
be held, to hear and conſider of a petition about 


trade, ſubſcribed by a great number of citizens 


« of good quality; and his Lordſhip did then pro- 
«« mi®, that a common- council ſhould ſpeedily be 
« held : But it is a good time ſince, and there 
have been many fires and loſſes, but no com- 
mon- council. 

« Wherefore methinks it does become the wil- 
dom and gravity of this Court, not to admit of 
any longer delay in a matter wherein their All is 
« concerned, And I do humbly move, (and I 
« Conceive it is not only my ſenſe, but the ſenſe 
« of the far greater part of this Court) that ſome 
« Members of this Court may accompany the She- 
« riffs and Mr, Common-Serjeant, before we pro- 
« ceed to any other matter, to wait upon my Lord 
« Mayor and the Court of Aldermen, to deſire 
« that a common-council might ſpeedily be held, 
« humbly to petition his Majeſty, that for the 
« quieting and ſatisfy ing the minds of his liege peo- 
4 and for remedy of the many miſchieſs and 
« grievances we now groan under, he would gra- 
*«« ciouſly be pleaſed (according to the Statutes of 
« the 4th and 36th of Ed. 3.) timely to call a 
« new Parliament.“ 


LY 
Lay 


Scarcely were the words, a new Parliament, pro- 
nounced, but the greateſt part of the aſſembly cried 
out, Mell moved, well moved ! And though none 


| ſpake up formally to the Sheriffs, yet ſeveral a- 


mongſt them ſpake enough to ſhew a high appro- 
bation of what had been ſaid, and not one word 
was ſpoken in contradiction: which when the Com- 


mon - Serjeant ſaw, to prevent (as is conceived) o- 


thers ſpzaking to the ſame matter, he ſpake to this 
purpole : | 

« That what had been moved, ſeemed to be the 
« general ſenſe of the whole Court; and ſince the 
« Gentleman that made the motion was pleaſed 
« to join him with the Sheriffs, and that he muſt 
<« offer his opinion in the matter, it was this, T hat 
it was not ſo proper to carry up that meſſage be- 
fore they did proceed to their elections, as firſt 
to determine their election, and then carry up an 
e account of theſe and that together.“ 

But many in the Court did inſiſt upon the mo- 
tion, and deſired a meſſage might be ſent up imme- 
diately; whereupon one of the Sheriffs ſpake, and 
dil acknowledge, That what had been ſaid by the 
Gentleman that ſpake firſt, was true; but that he tba 
an old citigen, and had long known common Halls, and 
be did b:lieve that the proper work of the day was the 
electiun of Officers z and therefure he did deſire that 
the Court would proceed, and not to carry up the meſ- 
fage lill after that was done. To which one replied, 
That according to his utmoſt underſtanding, that Conrt 
was one of the ancienteſt, greateſt, and moſt powerful 
Courts of this Cily; and although the cuſtomary buſi- 
neſs of this day were the choice of officers, yet that 
Court had cognizance of any thing whatever that did 
relate to the good of the City; and therefore it was 
conceived, that nothing was more proper at that time, 
than this which concerned the preſervation of the City 
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trom utter ruin. 


Upon which the other Sheriff ditecting his dif- 
courſe to the aſſembly, ſaid, That what the Gen- 
eman had moved there, was true, and not unknoun 
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to moſt of the perſons there preſans; but that be mas of 
bis brothers opinion, that it was ft firlt to 29 0% to the 
work of the day, and not to carry up ivat niefſave till 
after the election. 

Many perſons being ſtill diſſatisfied, and calling 
for a preſent meſſage to be ſent up, the Gentleman 
who firſt moved the buſinels, made it his redueſt, 
That ſince there ſeemed a difference touching the 
e circumilance of time, that they would proceed 
to election, and carry up the meſſage with the 
perſons elected, as the Sheriffs delired;” to 
which the Common Hall unanimouſly agreed. Up- 
on which, ſilence being made, the Common Hal 
proceeded to election of Sheriffs; and made their 
election, and ſent up an account thereof to the 
Lord Mayor and Aldermen by the Sheriffs and 
Common-Serjeant, as is uſual in ſuch caſes, 

The Lord Mayor and Alermen preſently came 
down, and took their Seats in the Court of 1» lings, 
according to cuſtom; upon which, the Common 
Serjeant came forth to the front of the Court, and 
declared the names of the perſons elected, and im- 
mediately gave back, Whereupon the Common 
Hall called out for an anſwer to their meſſage ; 
upon which, the Common Serjeant ſtepping forward 
again in the preſence of the Lord Mayor, Alder- 
men and Sheriffs, ſaid, That he had acquainted bis 
Lordſhip and the Ald:rmen with their requeſt, and 
that his Lordſhip bad commanded him to declare unto 
them, That he would be ready to join with them in 
that, or any other thing for the good of the City. And 
with that the Lord Mayor and Aldermen, Se. 
= the Court of Huſtings, and diſmiſſed the aſſem- 

v. | 
After dinner, the Recorder, Sir John Howel, out 
of a great pretence of loyalty, but indeed a perſonal 
grudge againſt Mr, Jenkes, conveyed the news to 
Whitehall ; where, with his uſual ſtrain of Rhetorick, 
he made ſuch a diſmal repreſentation of the matter, 
and was fo powerful in his eloquence, as to occa- 
ſion both the Sheriffs and ſome other of the City- 
officers to be ſent for; who were examined by the 
Lord Chief Juſtice Rairsford, in the preſence of the 
King, the Lord Chancellor, Lord Treaſurer , 
Duke Lauderdale, and other Lords. 

The Sheriffs and two others made affidavits, but 
a copy of them could never be obtained. 

Upon the 27th of June, Mr. Fenkes was ſummon- 
ed by a meſſenger to appear at the council-board 
the next day; accompanied with many of his friends, 
he attended in the Lobby, near the council cham- 
ber, according to his 1 and after ſome 
time was called in; but his friends preſſing to fol- 
low him, (as is uſual on ſuch occaſions) were kept 
out, and not one ſuffered to go in with him. 

The King ſitting in council, the Lord Chancel- 
lor, Duke Lauderdale, and other Lords about him, 


the clerk read an affidavit made by the two Sheriffs, 


the common Crier, and one 70hn Green an Attor- 
ney 3 the ſubſtance whereof was, | 
That Fr. Jenkes, at a Common Hall in London, 
the 24th of June laſt paſt, did complain of grievan- 
ces; and did defire, that before they went upon any 
ether buſineſs, certain Members of that Court might 
accompany the Sheriffs and the Common Serjeant ta 


wait upon the Lord Mayor, then in the chamber, ta 


defire that a Common Council might be called to peti- 
tion bis Majeſty,” in the name of the City, to call a 
new Parliament. 
The affidavit being read, the couneil- board pro- 
ceeded to this effect: | 
| Lorg 
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Lord Chancellor, Sir, What ſay you to this mat- 


cer ? 
Mr. Zenkes, I defire to know if this be all you 


have to charge againft me? 


A Lord. Then you make little of this, you will 
find it to be enough. 

L. Chan. Sir, did you move for a common-coun- 
cil to petition for a new Parliament? 

Mr. Fenkes. Is it any crime to petition for a new 
Parliament ? 

To which his Lordſhip not thinking fit to give 
anſwer, procecded, | | 

L. Chan. Anſwer to the matter in charge. | 

Mr. Jenkes. Wich the liberty of his Majeſty and 
this board, I will. 

The Ring. Go on. | 

Mr. Fenkes. May it pleaſe your Majeſty, of all 
the ſubjects you have, 

Lord, (interrupting him) Anſwer to the mat- 
ter, 
Mr. Jenkes. If his Majeſty will be pleaſed to hear 
me, I hope you will. 

King. Let him go on. 

Mr. Jenes. May it pleaſe your Majeſty, of all 
the ſubjects you have, none are more loyal than 
your City of London ; and in the City none more 
loyal than my ſelf : And no man there did more 


deſire, and, in my circumſtances, act more, in or- 


der to your Majeſty's Reſtoration, than my ſelf. 
And I do defy any citizen or other whomſoever, to 
ſay I have forfeited my loyalty by any one indivi- 
dual act, 

King, (interrupting him.) Sir, you are not Lord 
Mayor, and I am very well ſatisfied with the loy- 
alty of the City, and that it needs no ſuch vouchers. 

L. Chan. Speak to the matter. 

Mr. Jenkes. May it pleaſe your Majeſty, being 
ſummoned to a Court of Common Hall in London, 
which is a Court that conſiſts of the main body of 
the City. 

L. Chan. (interrupting him.) Sir, you are under 
a double miltake ; for firſt, it was not a Court, 
and next, it did not conſiſt of the main body of the 
City of London. 

Mr. Fenkes. With your Lordſhip's leave, it was 
a Court which did conſiſt of all the Livery of the 
City of London; which, if I underſtand any thing, 
is the main body of the City of London. And e- 
very Member of that Court hath freedom to pro- 


pole and debate any ſuch matter or thing, as he, 


believes is for the ſervice of his Majeſty, and the 
good of the City; and no man can uſe more under- 
ſtanding than God has given him. And I aſſure 
your Lordſhip, what I then moved was according 
to the utmoſt of my underſtanding for his Majeſty's 
ſervice, and the good of the City. And, my Lord, 
if I were under a miſtake, I had the fortune to have 
good company; for what I moved was approved 
by the whole Court. 

King. It was not fo. 

Secretary. We have a depoſition to the contrary, 

Mr. Fenkes. It was ſo. 

Other Lords. It was not fo. 

Mr. Jenkes, May it pleaſe your Majeſty, if you 
have a hundred depoſitions to the contrary, if the 
matter of fact were ſo, it was fo ; and I do affirm 
it was approved by the whole Court. 

Lord. How came you to be a Privy-Counſel- 
lor ? 

Mr. Jenkes, I never had any ſuch ambitious 
thought in my head, 


A Lord, How came you then to meddle wich 
matters of State? 

Mr. Jentes. I thought any of his Majeſty's ſub- 
je£ts, in an humble manner, might petition his 
Majeity for a remedy of any grievance whatſoever 

A Lord. Do you think any one may petition for 
a Parliament? | 

Mr. Fenkes, I believe they may. 

The King, I know whoſe ſcholar you are, and III 
take care that none ſuch as you {hall have to dg 


with the Government, 


Several Lords, What was't you moved? what 
was't you moved? 

Mr. Jenkes, My Lords, what I ſpake was not 
in a corner, but openly in the face of a multitude 
and therefore cannot want a witneſs to atteſt it. 

A Lord. Jult now it was a Court, and now jt 18 
a multitude. 

Mr. Jenkes. We citizens pretend not to place 
our words ſo exactly in form, but that there ma 
be ſome miſtake in them; but I think my expreſ- 
ſion was no great abſurdity : For though it were 
a Court, yet the perſons there were ſo numerous 
that it may not be very improper to term them x 
multitude, Yet, if I have failed in due expreſ- 
ſion, I beg his Majeſty's pardon. I know ſome. 
what of the cuſtoms of the City of London, andthe 
powers and privileges of the Courts there ; and 
tomewhat allo of the laws of England; but what the 


powers and cuſtoms of this Court are, I know not, 


and therefore ſhall deſire to ſay little, leſt I ſhould 
unwillingly offend. 

L. Chan, Sir, pray tell us, who adviſed you in 
this matter ? 

The King. Who adviſed you? | 

Mr. Fenkes. What I then propoſed was conſent- 
cd to by the whole Court, and fo became their 
Act, as I ſaid before. 

L. Chan. and others. Anſwer directly to the quel- 
tion, or declare you will not. 

Mr. Fenkes. Since I ſee your Majeſty and the 
Lords are angry, tho? I am not ſenſible tnat I have 
given you any uſt cauſe for it; I muſt not ſay I did 
it without advice, Jeſt you ſhould be more angry ; 
and to name any particular perſon, (if there were 
ſuch) would be a mean and unworthy thing, there- 
fore I deſire to be excuſed all farther anſwer to ſuch 
queſtions 3 ſince the law doth provide, that no man 
be put to anſwer to his own prejudice, 

King. We will take that for an anſwer, 

L. Chan. fince you name the law, by the law 
you ſhall be tried, 

Mr. Fenkes. I thank you, and this board, 

L. Chan. You may withdraw. 


He immediately withdrew, and the room being 


cleared of all his friends, and other company 3 
Mr. Fenkes was kept there for the ſpace of an 
hour and an half; and after that, without being 
called in any more, was, by a warrant of the coun- 
cil, ſent to the priſon of the gate-houſe within the 
liberties of Weſlminſter. Soon after his commit- 
ment, he demanded of the Keeper a copy of the 
warrant by which he was committed ; as he might, 
and by law ought to have. The Keeper gave him 
a promiſe of it, but delaying the pertormance for 


two days, Mr. Jenes reſolutely demanded it of 


him as his duty, but could not yet obtain it, Some 
time after, the Keeper ſent him one voluntarily, by 


lis man, with this excuſe, That before he * po- 
ED itive 
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ative order to deny him one, and now had to give 


it him. 
The Copy of the Warrant. 


Hereas it appears to his Majetty in council, 

by the examination of Sir Zhomas Gold, Sir 

Jobn Sherter, Knights, Sheriffs of the City of Lon- 
on, John Wells, Common Crier of the laid City, 
and John Green, one of the Attorneys of the Lord 
Mayor's Court, taken upon oath before the Lord 
Chief Juſtice Rain ford, That Francis Fenkes of the 
ſald City, Linnen- Draper, did on the 24th of this 
inſtant June, at a Common Hall, then aſſembled 
at the Guild-Hall of the ſaid City, for chuſing 
Officers for the enſuing year; in a moſt ſeditious 
and mutinous manner, openly move and ſtir the 
perſons then preſent, that before they did go on 
to the choice of new Officers, (which was the only 
occaſionof that aſſembly) they ſhould go to the Lord 
Mayor, and deſire him to call a common- council, 
that might make an addreſs to his Majeſty in the 
name of the City, to call a new Parliament. And 


whereas the ſaid Francis Jentes, being now called 
in, and heard before his Majeſty in council, was ſo 
ſar from denying or extenuating his offence, that 
he did in a preſumptuous and arrogant manner en- 


deavour to juſtify the fame : 
Theſe are therefore to command you, to take 


into your cuſtody the body of the laid Francis Zenkes, 
herewith ſent you, and him to keep ſafely, until 


he ſhall be delivered by due courſe of law ; for 

which this ſhall be your warrant. ; 
Dated at the council-chamber in Yhttebal!, this 

28th day of Zune, 1676. | 


To the Keeper of the Gate-houſe, Weſtminſter, or 
his Deputy, 


Lindſey, Angleſey. 
Peterborough, Arlington. 

C. Craven. Batbe. 

G. Carter. F. Williamſon. 
Lauderdale. R. Carr. 
Northampton. Finch. 
Carbery. Ormond. 


W. Maynard. Bridewaler. 

Tho, Chichely. Hen. Coventry. 

Danby. F. Ernle. | 
Robert Southwell. 


Next day, being the 29th of June, divers of Mr. 
Jenkes's friends waited upon Mr. Secretary Milliam- 
/on, and deſired to become bail for him; but Mr. 
Secretary refuſed to take any bail : but told them, 

if they did mind him of it on Medneſday morning, 
he would move it at the council. But Mr. Jenkes 
believing that to be (as it proved) but a delay, 
ordered fome of his friends to wait upon the Lord 
Chief Juſtice Rainsford, and moved him for an 
Habeas Corpus ad Suljiciend. & Recipiend. &c. 
which accordingly was done, but his Lordſhip de- 
nied to grant it, alledging no other reaſon but 
that it was Vacation : though his Lordſhip could 
not but know that writ to be the ſubject's right at 
all times, as well out of Term as in Term; and 
Mr. Zenkes's friends were ready to offer him multi- 
tudes of precedents when it had been granted out 
of Term, both anciently, and ſince his Majeſty's 
Reſtoration. + 
Mr. Zenkes reſolving to leave no legal courſe to 
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attain his liberty, untried ; upon Friday the goth 
of 7une, at a general Seal, did by his counſel move 
the Lord Chancellor for an Habeas Corpus. At firſt 
his Lordſhip did ſeem much ſurprized, and did re- 
fuſe to hear his counſel ; but after a little pauſe, 
his Lordſhip bid Mr. Fenkes's counſel to move it a- 
gain the next Seal, and ordered the Seal to be put 
72 from Tueſday the 4th, until Yu day the 6th of 
uly. h 

Upon Wedneſday the 5th of July, Mr. Fenkes's 
friends waited upon Mr. Secretary Williamſon, and 
deſired him, according to his promiſe, to move in 


Council, that Mr. Zenkes might be bailed ; but he ſaid 


he had ſpoke with the King, and could do nothing 
without a petition. So upon Thurſday the 6th ot 
July, being a public Seal, Mr. Fenkes's counſel did 
again move the Lord Chancellor (according to his 
Lordfhip's order) and aſſerted the authority of the 
Lord Cote, who is moſt clear in the caſe, 2 part, 
Inſt. fol. 53. ſpeaking of the Writ of Habeas Corpus 
in the King*s-Bench, he faith, The like Writ is to 
be granted out of the Chancery, either in Term 
(as in the King*s-Bench) or in the Vacation; for the 
Court of Chancery is Oficina 7uſticie, and is ever 
opened, and never adjourned : So as the ſubject 
being wrongfully impriſoned, may have Juſtice for 
the liberty of his perſon as well in the Vacation- 
time as in Term. = 

And in the 4% Inf. fol. $8. ſpeaking of the 
Court of Chancery, he faith, And this Court is 
the rather always open, for that if a man be wrong- 


fully impriſoned in the Vacation, the Lord Chan- 


cellor may grant an Habeas Corpus, and do him 
Juſtice according to law; vid. 4 Inſt. fol. 182, 
190, Thus the Lord Coke. 

Mr. Zenkes's counſel did likewiſe offer a prece- 
dent or two; but the Lord Chancellor making 
light of the Lord Coke's opinion, ſaying, The Lord 
Coke was not infallible ; and lighting all that Mr, 
Zenkes's counſel offered, over-ruPd the matter, de- 
nying to grant the Writ, 

On Tueſday morning, Fuly 11, at the Quarter- 
Seſſions, holden for the liberty of VMeſtminſter, Mr. 
Zenkes being {till a priſoner in the Gate-houſe, did 
move by his counſel to be bailed ; where this was 
the ſubſtance of what paſſed, as it was taken by a 
perſon preſent. 


Court, We have no ſuch name in our Kalendar; 
and we ſitting here by a limited commiſſion, can 
take no notice of any perſon that is not in our Ka- 
lendar. 

| Counſel. Every Keeper of a Priſon, either in 
County or Franchiſe, ought by the Statute of 
3 Hen. 7. cap. 3. to certify the names of every pri- 
ſoner in their cuſtody, at the next general Goal- 
delivery there, to be ealendar*d before the Juſtice 
of Goal-delivery, that the parties may be delivered 


according to law, upon pain of too l. for every de- 


fault there recorded. And I demand that this de- 
fault of the Goaler may be recorded according to 
that Statute; and that you would, as you may, 
command him to calendar him now. 


The Statute was read. 


Court. We are no general Goal- delivery, for we 
cannot try ſeveral felons, but they muſt be tried at 
the general goal- delivery for the County. 

Coun, You are a general goal-delivery for all 
offences within the cogniſance of your Franchiſe ; 
and therefore, unleſs the ſact for which he is com- 
mitted be ſuch as is above your cogniſance, he 

| ought 
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\ Ought to be tried here; and if it be ſuch a fact, 


he ought notwithſtanding to be calendar'd here, 
that you may ſend him to the County Goal, where 
he may be tried. 

Goaler, I never did calendar any man that was 
committed by the counci]-table, 

Coun. The neglect hath not taken away your 
duty; and as often as you have omitted ſo to do, 
ſo oft have you deſerved to be fined. And I do a- 
gain demand of this Court, that this default of 


yours may be recorded. 


The Court inclined to the Goaler, and would 


not record his fault; whereupon the counlel pro- 
ceeded. | 


Coun. Since you exclude him from the benefit 
of your preſent commiſſion, I apply my ſelf ro 
you, without reſpect to that, as you are Juſtices 
of peace in general ; and as ſuch, you have power 
to bail any man bailable by law, except in ſome 
particular caſes, where you are reſtrained by Sta- 
tute. | 

Court. By whom is he committed ? 

Coun. By the council-board. 

Court. Do you believe the council-board can 
commit to priſon ? 

Coun. I admit it. 

Court. We don't know for what offence he is 
committed. 

Coun. I have here a copy of the commitment, 
and deſire it may be read. 


But the Goaler refuſing to own it for a true co- 
py, tho' given by himſelf, and the Court requi- 
ring a nicer proof that it was a true copy, than 
could at that time be made, they ordered the coun- 
ſel to attend in the afternoon 3 and in the mean 
time the Goaler to give a true copy. In the after- 
noon the counſel appearing, the Court called to 
him, and asked him what he had to ſay. 


Coun. I have now a copy given and ſigned by the 
Goaler for a true copy, and deſire it may be read. 


' 'The Goaler, who was to prove it a true copy, 
upon the counſel coming into the Court, took an 
occaſion to ſlink away; and the Court (as if it 
had been by deſign) were ready to take hold of 
that opportunity to evade the buſineſs 3 but Mr. 
Fenkes's friends fetched him back, and he ſwearign 
it to be a true copy, it was read. 


Court. What is it you demand? 

Coun. What I did before; That there being no- 
thing in this warrant, for which he is not bailable 
by law, I demand that he may be bailed. 

Court, You have taken a wrong courſe in com- 
ing to us. | 

Coun. I preſume he applies himſelf properly to 
you; for he being a priſoner within your liberty, 
you are the moſt proper perſons to bail him : As 
Juſtices of the Peace, you have power to bail any 
man within your juriſdiction, bailable by law ; and 
where you may bail by the law, you ought ſo to 
do; and I demand it for Mr. 7Zenkes. 

Court, Where do you find ſuch power given to 
Juſtices of the Peace ? | 

Coun. By the ſame Statute of Hen. 7. that I cited 


- againſt the Goaler ; the enaCting part whereof, 


ſaith, That the Fuſtices of the Peace in every Stire 
City er Town, or two of them at the leaſt, whereof os 
to be of the Quorum, have authority or power 10 let 
any ſuch priſoner or perſons, mainternable bj the lac 
that have been impriſoned within their ſeveral Coun: 
ties, City er Town, to bail or mMain-prize, unto their 
next general Seſions; or unto the next Goal. delivers 
of the ſame Goals of every Shire, City or Town - 
weil within Franchiſes as without, where any Goal, 
be, or hereafter hall be, &c. 
: The whole Statute was read, and the Court tak. 
ing hold of the preamble, ſaid, This Statute was 
made for the prevention of bailing felons, not baila- 
ble by law, and enables us on] y to bail felons bail- 
able by law. | 

Coun. The preamble of the Act recites the mil. 
chief occaſioned by the Statute of 1 R. 3. but the 
enacting part repeals that Act, and gives you a ge- 
neral power of letting any perſon, mainpernable 
by the law, to bail; and I am ſure no Statutes 
made for the liberty of the ſubject, ought to receive 
fuch a ſtrait conſtruction. 

Court, Do you conſider by whom he is com- 
mitted ? the privy- council. 

Corn, I do, and think that alters not the caſe. 

Court, He is committed by a ſuperior Court, 
and we, who are an inferior one, cannot bail him. 

Coun. It is not the Court that commics, but the 


fact for which the party is committed, ought to di- 


rect you in bail, The Statute of Hen. 7. hath no 
ſuch exception in it; nor hath any other ſince put 
any ſuch reſtraint upon you. 

Court. Would you have us bail him, after the 
Lord Chancellor and the Lord Chief Juſtice have 
retuſed to grant a Habeas Corpus ? 

Coun. They did not deny the Habeas Corpus be- 
cauſe he was not bailable by law, but becaufe the 
courſe of their Courts, in their opinions, would 
not admit it : But however, if you ought to bail 
him, (as by the Statute I think you ought) their 
refuſal does not leſſen your duty, 


Court, We doubt very much that any inferior 
Court can bail a man committed by a ſuperior 
one, 

Coun. Scruples and fears do not alter the 
law: This doubt was once made in the King's 
Bench, in the great caſe of Selden, and others ; but 
the law was for the priſoner before that time, and 
was ſufficiently ſettled then ; and this caſe differs 
nothing from that in reaſon. 

Court. It does, for that was upon a Habeas Cor- 
pus out of the King*s-Bench. 

Coun. That is but a circumſtantial difference. 
The Habeas Corpus from that Court is only to re- 
move the priſoner, and the cauſe before them, that 
Juſtice may be done to him: Mr. Jentes is already 
within your juriſdiction, and the Statute gives you 
authority to bail him; and your authority makes 
it your duty, and I rely upon that. 

Court. We conſidered upon it at dinner, and do 
believe it a rare caſe, and fit to be adviſed upon ; 
and we will adviſe. 

Why did you not move yeſterday when my Lord 
Chief Juſtice was in Town ? now there are no 
Judges in Town to adviſe with. 

Coun. That we did not come yeſterday, was no 
deſign, for he is not ſo fond of a Goal; and it it 
be an indiſcretion, yet that is no ſufficient rea- 
ſon to detain a man in priſon. However, if you 
| have 


have power, ( which you ought to know) you have 
it as well when they are not in Town, as when they 
are. [Is he bailable by law, or not? 

Court. There is nothinggin the warrant, for which 
he is not bailable by law. 

Coun. For what reaſon then do you deny him? 

Court. We do not deny him, but we will adviſe, 
becauſe he is committed by a ſuperior Court. 

Coun. No man ought to be impriſoned for any 
miſdemeanour before conviction, without bail; and 
it is againſt the Petition of Right, that any man 
bailable by law, ſhould be detained in Goal with- 
out it, I don't know how, by ſuch denials as this, 
the being committed by a ſuperior Court may grow 
to be a reaſon 3 but at preſent I think the Petition 
of Right ſpoils it for being a good one, 

Court. You can give us no precedent of any one 
being bailed by Jultices at the Seſſions, who was 
committed by the council-board. 

Coun, I believe it is a rare caſe that a man ſhould 
be forced to apply himſelf to ſuch, but I think I 
can furniſh you with an inſtance ; and that is of 
one Cannon, a Quaker, who was committed by 
the privy council about Chriſtmas laſt, and was 


bailed at the Seſſions of the Old Baily. 


A pert By-ſtander, no ways concerned, ſuggeſt- 
ed to the Court, and the Court repeated after him, 


Court. He was committed to Newgate-Priſon, 
and was calender'd there. 

Coun, If you ſtick to the reaſon of being com- 
mitted by a ſuperior Court, that is no anſwer ; but 
if it muſt be an anſwer, Mr. Jenes is committed 
to the priſon of this liberty, and ought to have 
been calender*d here; and then I do again demand 
that the Goaler be fined. 

Court, We think it a rare caſe, and fit to be 
adviſed upon; and our commiſſion we here fit by, 
directs us to do ſo in difficult caſes. 

Coun, I told you before, I had nothing to do 
with the commiſſion you here fit by; and you 
yourſelves excluded me from it: but I apply my ſelf 
to you as Juſtices of the Peace meerly, and as ſuch 
you ought to take upon you the knowledge of your 
office. 

Court. In the great caſe of Selden, that you 
cited, the Judges took two Terms to adviſe. 

Coun. You very well know what opinion was 
had of their doing ſo. Will you adviſe upon it to- 
night with the King's counſel, and I'll attend you 
to-morrow morning, ? 

Court, We think fit to adviſe with the Judges 
abour it, till next Seſſions. 

Conn, I can eaſily interpret what ſuch adviſing 
means, 

Court. You ſay you apply yourſelf to us as Juſ- 
tices of the Peace meerly, then you may come to 
any two of us a fortnight hence, or more, and 
perhaps we may adviſe in the mean time. 

Coun, I believe it will be a difficult matter to 
get any two of you together upon this occalion, 


Mr. 7enkes finding all theſe common doors to 
liberty ſhut againſt him, did by advice betake him- 
ſelf to another method, not leſs legal than the for- 
mer; tho? the power granted by the Statutes, to 
Juſtices of Peace, and the conſtant iſſuing of the 
Writ of Habeas Corpus upon demand, (both more 
eaſy courſes) have occaſioned it to be of more ſel- 
dom uſe, 


Vo I., VII. 
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Juſtice Fitgberbert, in his Nature Brevium, (an 
Author, and a Book of juſtly venerable authority 
in our law) in his Chapter of Main-prize, declares, 
That it a man be taken by the King's commiſſion, 
and kept in prifon for felony or mildemeanours, he 
may by his friends put in ſureties in the Chancery, 
that he will appear before the Juſtices, &c. and be of 
good behaviour, c. and that body for body; and 
thereupon he ſhall have a Writ out of the Chan- 
cery, unto the Sheriff, or unto the conſtable of the 
caſtle where he is impriſoned, to fet him at liberty, 


if he be impriſoned for that cauſe and no other. 


Which words ſcem plainly to declare the Writ 
of Main- prixe to be the ſubject's right, and not to 
leave a diſcretional power to the Officers of Chan- 
ccry in granting it. But the ſcarcity of precedents 
being the great objection againſt the Habeas Corpus 
out of Chancery, Mr. Fenkes reſolved to offend 
no more in that kind, and therefore cauſed a ſearch 
to be made in the Rolls in the Tower, for the Writs 
of Main-prize, where a multitude of them was 
found, and many in the caſe of a commitment by 
the King's command, A copy of one, and a note 
of ſeveral others were taken out, to back the au- 
thority of Fitzberbert. With this proviſion, on 
Monday, Fuly 17. four of Mr. Fenkes's friends, ſub- 
{tantial Merchants, attended by a counfel, went 
to the Lord Chancellor; and tho* upon tender of 
themſelves as bail for him, they might have de- 


manded their Writ of Main-prize as the ſubject's 


right, without other formality, yet they addreſſed 
themſelves to him in a more reſpecttul manner, by 
way of petition, thus: | 


To the Right Honourable Ilenry Lord Finch, Ba- 
ron of Daventry, and Lord High Chancellor 
of England; the humble Petition of A. B. C. D. 
of London, Merchants, friends to Francis Fenkes, 
now a Priſoner in the Gate- houſe of Meſtminſter, 
ſheweth : 


Hat the Taid Francis Fenkes was committed 
1 to the ſaid Priſon, by virtue of a warrant, 
a true copy whereof is hereunto annexed, for a 
fact bailable by law; for which, and no other 
cauſe, he yet remains there a Priſoner : And that 
in this and all other caſes of like nature, your Peti- 
tioners are adviſed, upon putting in bail in the 
Court of Chancery, according to the ancient 
courſe and uſage thereof, a Writ of Main-prize 
ought to iſſue under the Great Seal, to be directed 
to the Sheriff or Keeper of the Priſon where ſuch 
priſoner ſtands committed, to deliver the priſoner 
ſo committed. 8 
That your Petitioners being men of good eſtates, 
(as ſhall, if your Lordſhip require, be made out to 
your Lord ſhip) do deſire, and are ready to become 
bail for the ſaid Francis Jenkes; according to the 
courſe of the Chancery, and according to the law. 
The Petitioners therefore pray, that your Lord- 
ſhip would accept of bail accordingly 3 and that 
thereupon your Lordſhip would order a Writ to 
be made forthwith, to be directed to the Keeper 
of the Gate-houſe, for the diſcharge of the ſaid 
Francis Jentes. And your Petitioners ſhall always 
pray, Ec. | 


The Petition being ſent in to, and read by his 
Lordſhip, was returned by the Secretary with this 
anſwer 3 © That his Lordſhip did very well ap- 
« prove of the Petition; but fince Mr, Zenkes, 
« was committed by the council-board, he thought 
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fit that they ſhould be petitioned, and ſhould 
& bail him.” | 

But Mr. Fenkes's friends not being ſatisfied with 
that anſwer, preſſed to ſpeak to his Lordſhip, and 


were by his Lordſhip's order called in, who com- 


ing towards them, ſpake to this effect: 

Lord Chan. Who ist that puts you upon theſe 
Improper methods? 

Conn. We preſume this addreſs to your Lord- 
ſhip to be a proper courle in our cafe, and 1s ſuch 
as we have precedent for. 

Lord Chan. Are you a Lawyer ? 


Coun. Yes, my Lord. 
Lord Chan. Have you read Fitzberbert's Nat, 


Brevium? Look in his Writ de Homine Refleg;- 


Ando. 


Coun. We have nothing to do with that Writ, 

but it is by [{zberbert that we are directed to this 

courſe, in his Chapter of Main- prize, where he 
ſaith, (what is before cited; ) and we are confirmed 

in his opinion by a multitude of precedents out of 

the cloſe Rolls in the Titer: I have the copy of 

one here, and the Number and Roll of many more. 
The precedent ſhewn to his Lordſhip was this. 


Ex Rol. clauſ. de Anno Regni Regis Ed. 3. XI. 
parte prima, membr. 28. 


De Deliberand. Ric. Monyword di priſona. 


EX Seneſcallo & Mareſcallo Hoſpitii noſtri, 
ſalutem; cum Ric. Monywrd, « in Priſona 
Mariſcallcæ noſtræ per preceptum noſtrum, pro 
quibuſdam tranſgreſſionibus & contemptibus nobis 
factis ut dicitur detentus, exiſtat ſub cuſtodia Jani- 


' toris noſtri, ac Williel. Stury Chivaleir, Tho, Pride. 


de Comitat. Salop. Oliverius de Burdeaux, de Com. 
Berk. Andreas Aubray, Johannes Piſſelan, & Pe- 
trus Fan, de London, coram nobis in Cancellaria 
noſtra, perſonaliter conſtituti manuceperunt predic- 
tum Richard. viz. quilibet eorum corpus pro corpore 
habere coram nobis, vel Fuſtitiariis noſtris, aut con- 
ſilio noſtro, quandocungz & ubicungz voiuerimus ad 
mandatum noſtrum ad ſtand. rect. de tranſgreſſionibus 
& contemplibus & aliis exceſſtbus quibuſcun; unde in- 


diftatus vel reſtalus eſt, & quod bene & fideliter erga 
nos, & populum noſtrum, de cetero ſe gerit, Vobis man- 
damus, quod prefatum Richard. a Priſ. predia, 


ſi ea occaſione, & non alia, detineatur, in eadem de- 


liberari faciatis, per manucaptionem ſupradictam. 
Teſte Rege apud Weſtmonalt. decimo nono die 
Marti, Per ium Regem. 


Convenit cum Recordo, Laur. Hlalſted. Deput. Al- 


gernon May, militis. | 


The Note of the Number and Roll of ſeveral 
Writs of Main-prize, upon ſurety put into Chan- 
cery, ſhewn to his Lordſhip, was this : 


2 Ed. III. part 1. To the Conſtable of the Tower, 


to deliver John Brice. | 
2 Ed. III. part. 1. mem. 29, To the Conſtable 


of the Tower, to deliver Bernard Pouch. 

2 Ed. III. part 1. mem. 28. To the Conſtable of 
the Tower, to deliver Henry Compton. Teſte 26 
Marti. 

Eodem Rot. 23. To the Conſtable of the Toter, 
to deliver John de Weſſenbam. Teſte 18 Aprilis, 

44 Ed. III. pt. 1. mem. 6. cuſtod. Foreſt, For de- 
livery of ſeveral perſons committed for hunting in 


Foreſts ſince the Stat. 28 Ed. 3. cap. g. 
Eodem, Rot. mem. 10. The like Teſte, 20 Arg. 


— 


Eodem, Rot. mem. 17. The like. 


Eodem, Rot. mem. 25. The like for . FX 
Clark. 3 

3 Rich. 2 Mem. 3. To the Sheriff of London 
to deliver Mob. de Swederton & Fob. Deye. Teſte : 
December. A 

Eodem, Rot. mem. 22, To the Juſtices of N 
Wales, to deliver Lloyd. 


Lord Chan. One precedent of diſcretion is worth 
a thouſand of theſe precedents. | 

His Lordſhip read the precedent, and obſervins 
it to bear Teſte the 19th day of March, whit 
could never be in Term, asked, When it was 5c- 
turnable? And ſaid, It muſt be returnable i; 
ſome Court at Heſtminſten. 

Coun. This precedent hath no return, neitl- 
doth the nature of the Writ in this cule require one ; 
for it is only a mandate to the Goaler, to ſet kin; 
at liberty upon ſureties firſt taken in Chancery 
for his appearance before the Juſtices; which Ju 
tices, and the time of his appearance, I ſuppoſ: 
are to be named in the Recognizance. b 

L. Chan, Whether there ought to be a return, i. 
the queſtion; beſides, this is a Writ directed im- 
mediately to the Marſhal of the houſhold, and is 
a different caſe, 

Coun, With ſubmiſſion to your Lordſhip, it 
makes no difference who is the Goaler; and thoſ- 
I have given your Lordſhip the Number and Roll 
of, are to ſeveral Goalers. 


Then Filzberber!'s Nat, Brevium was ſhewn to 
his Lordſhip, and upon reading the words there, 
If a man be impriſoned by the King's commiſſion, &c. 
his Lordſhip ſaid, That it was intended of ons 
impriſoned by virtue of a commiſſion out of Chan- 
cery. 


Coun. I humbly preſume, that is not the ſenſe 
of the Book ; the precedents I have ſhewn your 
Lordſhip teem to interpret it, and are upon other 
Comments; and Fizherbert, in his Abridgment, Tit, 
Main-prize, Il. 23. cites a book- caſe, that ſhews 
this to have been a courſe in the Chancery ; but 
we ſubmit it to your Lordſhip's judgment. 

L. Chan, A little ſubmiſſion in a proper Place 


will do, but he hath a mind to come out with a 


high hand, 

Coun. He has a mind to be diſcharged by law, 
as the warrant for his commitment directs. 

L. Chan. I am not to controul any Act of the 
Privy-Council. 

Coun, At the laſt motion for a Habeas Corpus, 


your Lordſhip was pleaſed to ſay, That though 


that was not a proper method for Mr, enkes to 

obtain his liberty by, yet there was one; and upon 

that encouragement from your Lordſhip, ſearch 

has been made, and this courſe we have now taken, 

found to have been the ancient courſe ; and we did 
preſume, the ſame that your Lordſhip meant. 

I. Chan. You have uſed a great deal of induſ— 

try to mils the right way. Your precedents of 

Edward III. and Richard II. (three hundred year 


old) PII conſider of till next Term. Upon which 


Anſwer, Mr. 7enkes's friends withdrew, 


Now the plenty of precedents proved as great a 
fault as wanc of them did before; and their Age, 
which uſed to add to their authority, and give 
them a greater reſpect, made them contemned. 


Such always is the ſucceſs, where Sat pro ratione do- 
. ; l1ntos. 


PFC 


1676. 


E tas. In the afternoon, the Secretary that firſt 
carried in the Petition, came to Mr. Fenkes in 
2 diſſembled confuſion, and told him, That he had 
committed a miſtake in returning the Petition; 

That his Lordſhip had asked 

Note, That he him for it, and would be very 
returned it by his angry with him if he had it not; 
Lordſbip's Order. That he had left his Lordſhip 

looking over ſome papers, and 
taken that opportunity of coming for it ; and de- 
fired that he might have it, to preſerve him from 
his Lordſhip's diſpleaſure. | 

Tho? the Morning's action gave Mr. Fenkes a 
great deal of reaſon to ſuſpect the Secretary's tale 
to be a meer contrivance, and eaſy to ſurmize the 
truth; yet he took no notice of what had then paſ- 
ſed, but ſent the Petition, (which was then in ſome 
of his friends hands) that evening to him, Upon the 
ſecond thoughts which his Lordſhip beſtowed upon 
the matter of the Petition, he was better reconciled 
to it, and proved better than his word in conſi- 
dering the precedents ; for inſtead of pauſing up- 
on them till the next Term, he was pleaſed to carry 
them and the Petition to the Privy-Council, the 
next Wedneſday ; where, tho' all the particulars are 
not known, upon credible information, this was the 
ſubſtance of what paſſed: 

His Lordſhip acquainted the Board with the Ad- 
dreſs that had been made to him; and moved, that 
the Petition might be there read. After it was 
read, his Lordſhip told them, that it had ſome 
appearance of law, and deſired that the Attorney- 
General might give his opinion, Mr. Attorney 


told him, If it were law, his Lordſhip ought to 


orant it ; if it were not law, then to deny it ; if it 
were of ſuch difficulty as he could not ſatisfy him- 
ſelf, that then he ſhould adviſe with the Judges. 

His Lordſhip then moved for an order of council 
for his direct ion in the matter; to which ſome of 
the Lords replied, That they were a Court of 
State, and not of Law, and that it did belong to 
him, as Lord Chancellor, to inform them of mat- 
ters of law : Thereupon his Lordſhip clapping his 
hands to his breaſt, ſaid, I thank God I have cou- 
rage enough to ſerve his Majeſty. 

About the latter end of July, ſome of Mr. 
Fenkes's friends attended his Lordſhip again, and 
offered him bail; inſiſting upon the Writ of Main- 
prize as the ſubject's right; alledging to his Lord- 
ſhip the hazards that his health, his family, and 
his trade were expoſed to by his confinement, His 
Lordſhip asked them, why they had not petition- 
ed the King and Council ? And told them, if 
Mr. Jenkes thought it better to lie in priſon and 
complain, than petition and be bailed, he might 
do as he pleaſed. | 

They told him, they had tendered bail to Mr. 
Secretary Williamſon, who promiſed them to move 
the King in Council in it: But when they remind- 
ed him of ic upon the next council- day, he was pleaſ- 
ed to excuſe himſelf, His Lordſhip told them, he 
never heard they had tendered bail; but the 
Writ of Main-prize was forgotten in all his anſwer. 

They then told him, that the general report 
was, that the King and Council had referred it to 


bis Lordſhip z but his Lordſhip would take no 


notice of that likewiſe, but ſaid, the King would 

adviſe with the Judges when they came to Town, 

His Lordſhip withdrew from them ; and they 

left word with his Secretary, That Mr, Fenkes 
Vo I. VII. | 


for his Speech at Guildhall. 
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looked upon himſelf to be his Lordſfip's Priſo- 
ner. 

On the --- of Auguſt, Mr. Fenkes's friends went 
again to my Lord-Chancellor's ; but his Secretary 
told them, his Lordſhip could not be ſpoke with. 

They prevailed with his Secretary to go up to 
him, and remind his Lordſhip of his laſt anſwer of 
adviſing with the Judges; and tell him, that ſeve- 
ral of the Judges had been in Town, and they 
did now deſire his Lordſhip's Reſolution. 

The Secretary, at his return told them, that as 
ſoon as he began to mention the buſineſs, his Lord- 
ſhip fell into a fit of the Stone; but when that was 
over, he would mention it unto him. About two 
hours after, they returned; and the Secretary being 
abſent, another of his Lordſhip's ſervants came to 
them, and told them, that his Lordſhip was nor 
well, and could not be ſpoke with; but had or- 
dered him to tell them, That Mr. Fenkes might 
adviſe with his counſe] what was fit to be done, 
for he was none of his counſel; and if he would 
petition the King and Council, he might; and 
that that was his anſwer, 

On the 11th of Auguſt, being the laſt council- 
day that was to be before the 3d of Ofober, Mr. 
Fenkes thought fit again to tender bail to the Coun- 
cil ; and that the Lord-Chancellor, who diſowned 


all knowledge of his doing ſo before, and that the 


whole Council might know of it, he ſent this Letter 
by his bail to the Lord Privy-Seal, then Preſident of 
the council, which was publickly read. ' 


«© My Lord, 
* lave been impriſoned ſince the 28th of 
w_ 1 June, to my great loſs, charge, and pre- 
„ judice of my health. I have hitherto been de- 
«* nied bail, Habeas Corpus, and the Writ of Main- 
« prize; which, I am informed, were never be- 
fore denied to any of his Majeſty's ſubjects in 
the like caſe : And this only for moving in a 
„ lawful Court, and in a quiet and peaceable man- 
„ ner, that which I did believe to be for his Ma- 
« jeſty's ſervice, and the good of the City and 
„Kingdom, and the preſervation of the Proteſtant 
„ Religion; and which I conceive I can make 
« appear to be according to the Laws and Sta- 
« tutes of this Realm, if I am publickly called 
e thereto. Wherefore I do not beg a diſcharge, 
“ for I deſire nothing more than to clear my in- 
e nocence by a public trial: but ſince Mr. Mur- 
% rel and others, committed to this Priſon for mat- 
<« ters of a far other nature, are daily bailed out; my 
e humble requeſt to your Lordſhip, is, that you 
„ would be pleaſed to move his Majeſty, that I, 
as well as any other of his Majeſty's ſubjects, 
may enjoy the benefit of the Laws; and that 
* the Writ of Main-prize may be granted to me; 
« or that my bail, which now attend, may be 
« taken : Your Lordſhip will very much oblige, 


Your Lordſhij”s humble Servant, 


Francis Jenkes. 


This Letter was by ſome improved into a Peti- 
tion; and when they had given it that name, 
(tho? that was the only thing wanting to pleaſe the 
Lord-Chancellor) yet it could not procure the ac- 
ceptance of bail; but the method propoſed by 
his Lordſhip, proved as ineffectual as thoſe that 
were demanded of him. The Lord-Chancellor's 

Pp p 2 Reſolu- 
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Reſolutions being ſufficiently diſcovered, Mr. 
Fenkes's friends forbore all farther ſollicitation of 
his Lordſhip, and made freſh application to the 
Lord Chief-Juſtice Rain ford, on Auguſt 18. then 


juſt returned from the circuit. 


The time of Seſſions at the Old Baily drawing on, 


they cauſed two Writs of Habeas Corpus to be made, 
(the common courſe of removing priſoners from 
one Goal to another) one, ad deliberandum, direct- 
ed to the Keeper at the Gate-houſe ; the other, 
ad recipiendum, directed to the Sheriffs of London, 
and deſired his Lordſhip to ſign them, that Mr. 
Fenkes might be removed and brought to trial ; 
for that the Keeper of the Gate-houſe not calen- 
dering any State-priſoner, (as he called him) at 
the Seſſions for J/etminſter, he might lie there all 
his life-time without trial, which no ſubject ought 
to do. His Lordſhip excuſed himſelf upon his late 
return to Town, which had not yet aftorded him 
{ciſure to adviſe ; and ſent them to the Attorney- 
General, to know whether he were ready for a trial, 
before he would give them any anſwer. 

Mr. Attorney, upon their coming to him, very 
worthily told them, That he had no order in it, 
but that he would not oppoſe the granting of thoſe 
Writs : adding, God forbid but that the Law 
ſhould have its due courſe. 85 

They returned to the Lord Chief. Juſtice with 
this anſwer, and offered to make oath, that it was 
Mr. Attorney's anſwer; but he would give credit 
to nothing but a Note under Mr. Attorney's own 
hand. They told him, it was hard that a man 
ſhould lie in priſon, who was willing to bring him- 
ſelf upon trial; that Writs of this nature were 
every day granted, and did preſume, could not 
reaſonably be denied. His Lordſhip anſwered, 
de would know whether Mr. Attorney were ready 
for a trial. They replied, That they did not know 
when Mr. Attorney would be ready, and Mr. 
Zenkes muſt ſtay for his trial till then. 

They then moved his Lordſhip, as they had done 
formerly, That he would grant a Habeas Corpus 
to bring him before his Lordſhip, and that he 


would accept of ſubſtantial citizens for bail, who 
ſhould render him whenſoever Mr. Attorney ſhoulg 
call for him; alledging, that ſuck Writs had been 
frequently granted by the Lord Chief-Juſtice Kee}. 
ing, and one of the now Juſtices of the King';. 
Bench, | oh 
His Lordſhip returned, That he did not doubt 
the ſecurity they ſhould offer him ; but he had ne- 
ver granted ſuch a Writ, and he knew not upon 
what authority others had done it : And in ſhort, 
refuſed to grant either that or the other Writs, 

After all theſe denials of right, Mr. Fenkes re. 
ſolved to fic ſtill, with the ſatisfaction, that his 
ill ſucceſs was not imputable to the injuſtice of his 
cauſe 3 but to the pleaſure or fear of thoſe that 
had the power of making it otherwiſe : And wich 
patience to expect it til] the Term ſhould fer 
open the priſon-doors ; which will not brook the 
denial of a Habeas Corpus, tho' a long Vacation 
muſt, 

No further addreſs was therefore made to either 
of their Lordſhips; but themſelves, after they 
had taken the pleaſure of denying him, were 
pleaſed to condeſcend to intercede for him : for, 
as we heard, by very credible information, the 
Lord Chief Juſtice went to the Lord Chancellor, 


and told him, ** That the Writs demanded of 


him, were according to Law, and could not be 
denied; and that he had only taken time till he 
had acquainted his Lordſhip with it.” 

The Lord-Chancellor directed him to the Lord 
Treaſurer for further advice; who ſent him to 
the King. As ſoon as his Majeſty underſtood, 
that what was demanded was the ſubject's right, 
he immediately commanded that the Laws ſhould 
have their due courſe, which their Lordſhips had 
ſtopped : And accordingly he was bailed. 


[He was afterwards in 1683, tried with Thomas 
Pilkington, Henry Corniſh, Eſqrs; and others, for 


a Riot at Guildhall, and fined 300 marks. See 
State Trials, Vol. 3. pag. 541.] | 


XXXIII. Articles of High Miſdeameanours, humbly 
offered and preſented to the Conſideration of his moſt Sacred Majeſty, and 
his moſt Honourable Privy-Council, againſt Sir William Scroggs, Lord 
Chief-Juftice of the Xing's-Bench; exhibited by Dr. Oates, and Captain 


 Bedlow. 31 Car. II. 


EIS tempt of the King, his Crown 
and Dignity, did fet at liberty 
Fagy feveral perſons accuſed upon 
oath before him of High- 
Treaſon, without their being ever tried, or other- 
wife acquitted; as namely the Lord Brudenell, &c. 
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II. That at the Trial of Sir George Wakeman and 
others at the Seſſions- houſe in the Old. Bailey, for 
High- Treaſon, the ſaid Lord Chief. Juſtice (accord. 
ing to the dignity of his place) managing the ſaid 
Trial, did brow-beat and curb Dr. Titus Oates, and 
Mr. William Bedlow, two of the principal witneſſes 
for the King in that caſe ; and encourage the Jury 
impanelled and ſworn to try the malefactors, againſt 
the ſaid witneſſes, by his publick ſpeaking ſlightly 
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and abuſively againſt them and their evidence, and 
the miſrepeating and omitting of material parts of 


their evidence 3 whereby the parties indicted were 


by the ſaid Jury acquitted of the fact, then charged 
againſt them, and fully proved by the ſaid wit- 
Jes . 
fl That the ſaid Lord Chief- Juſtice, after the 
Trial of the ſaid Sir George Wakeman, and others 
for High-T reaſon, as aforeſaid, in the further a- 
buſe of the ſaid Dr. Titus Oates, and Mr. William. 
B:dlow, and in their great diſparagement ſpeaking 
of them; ſaid, that before the Trial of Sir George 
Wakeman, (meaning the aforeſaid Trial) the wit- 
neſſes (meaning the aforeſaid Dr, Titus Oates, and 
the ſaid Mr. William Bedlow) were to be believed ; 
but that at and after the ſaid Trial, they were not 
to be believed by him, nor ſhould not be believed 


by him; or to that very effect. 


IV. That the ſaid Lord Chief. Juſtice, by reaſon 
of his office, hath taken upon him the power to 
oppreſs by impriſonment, his Majeſty's loyal Sub- 
jects 3 namely, Henry Care, for writing and cau- 
ſing to be printed divers ſingle-ſheet Books in Eng- 
liſh, called, The Pacquet of Advice from Rome; for 
the information and diſcovery of the idolatrous er- 
rors and impieties of the Romi/h Church, to his 
Majeſty's loyal and obedient Proteſtant Subjects, 
(in this conjuncture of time very uſeful :) although 


the ſaid Lord Chief-Juſtice, neither did, nor could 


alledge or charge the ſaid Care, with any thing con- 
tained in the ſaid Book, that was any ways criminal 
or derogatory to his Majeſty's Laws, Crown or 
Dignity ; and refuſes to take very good Bail for 
him, though offered; and afterwards leſs bail taken 
for him upon his Habeas Corpus in Court: but by 
the {aid Lord Chief-Juſtice's means, he was conti- 
nued4 bound all the Term to his good behaviour; 
and at the end thereof until che next Term ; although 
no particular crime was, or could be proved againſt 
or laid to his charge. ; 

V. That to the great oppreſſion of his Majeſty's 
loyal Subjects, the ſaid Lord Chiet-Juſtice, con- 
trary to Law, and in manifeſt breach of his oath, 
hath, without any reaſonable cauſe, impriſoned a 
Feme Covert; and divers others his Majeſty's 
ſaid Subjects, and refuſed to take bail, though ten- 
dred, and the matter bailable, as in the caſe of 
Mrs. Jane Curtis, Mr. Francis Smith, Sc. 

VI. That the ſaid Lord Chief-Juſtice, is very 
much addicted to ſwearing and curling in his com- 
mon diſcourſe ; and to drink to excels, to the great 
diſparagement of the dignity and gravity of his ſaid 
place, He did in his common diſcourle at dinner 
at a Gentleman's houſe of Quality, publickly and 
openly uſe and utter many oaths and curſes, and 
there drink to exceſs. 

VII. That Charles Price being accuſed upon 
oath, be:vre the ſaid Lord Chiet-Juſtice, to be a 
Poziſh Prieſt and Jeſuit, and impriſoned for the 


1679. 33. Articles againſt Sir William Scroggs. 


477 
lame; and alſo divers other perſons accuſed upon 
oath for High-Treaſon; as namely, Sir Francis 
Mannock, Richard Vaughan Eſq; and Daniel Ar- 
thur Merchant; the ſaid Lord Chief. Juſtice ſet them 
at large upon bail, without conſulting his Majeſty's 
Council, or his witneſſes, and againſt cheir conſent, 
divers of which perſons have not ſince appeared, but 
have forteited their Recognizances, and the perſons 
not to be found. 
VIII. That the ſaid Lord Chief-Juſtice, to the 
great diſcouragement of his Majeſty's loyal Pro- 
teſtant Subjects; to the manifeſt encouragement of 
the Roman Catholick Subjects; when information 
hath been duly and legally given to him of the a- 
bode, or perſon of a Popiſh Prieſt or Jeſuit, and 
a warrant deſired from him to take or ſearch for 
ſuch Prieſts or Jeſuits; he hath in a lighting and 
ſcornful manner refuſed the ſame, and bid the In- 


former go to Sir William Waller, who buſied him- 


ſelf in ſuch matters mainly, | | 

IX. That the Trial of Knox and Lane, at the 
bar of the King*s-Bench Court, for their miſdemea- 
nours, in endeavouring to take away the -credit of 
Dr. Titus Oates, and Mr, William Bedlow, two of 
the principal witneſſes for his Majeſty, in'the pro- 
ving of the Conſpiracy and Conſpirators againſt his 
Majeſty's Life, and Government of theſe Kingdoms 
of England, Scotland, and Ireland, the deſtruction 
of the Proteſtants and Proteſtant Religion, and 
introducing and ſettling of Popery there; although 
the evidence was fo full and clear againſt them, that 
the Jury found them guilty without going from the 
bar; yet the ſaid Lord Chief-Juſtice, in further 
diſcouragement and diſparaging the evidence of 
the ſaid Dr. Titus Oates, and Mr. William Bedloto; 


would not, nor did not give any charge to the Jury 


therein, but roſe up ſuddenly, after the evidence 

cloſed by the Counſel, and left the ſaid Court ab- 

roptly, before the ſaid Jury had given in their ver- 
ict. 

X. That the ſaid Lord Chief. Juſtice, knowi 
that one William Oßborn was in the conſpirac ind 
contrivance with the ſaid Knox and Lane, in the laſt 
article mentioned, to take away the credit of the 
ſaid Dr. Titus Oates, and Mr. William Bedlow ; and 
knowing the ſaid Dr. Titus Oates, and Mr. William 
Bedlow, to be material witneſſes for his Majeſty, in 
proving of the conſpiracy and conſpirators, in the 
laid laſt article mentioned, and had been ſo againſt 
ſeveral of the ſaid conſpirators that had been tried, 
and were to be ſo againſt ſeveral others of the ſaid 
conſpirators that were impeached or accuſed for the 
ſaid High-Treaſon, and were to be tried for the 
ſame; and knowing the ſaid William Osborn had 
been detected before the Lords in Parliament afſem- - 
bled, for his ſaid conſpiracy and contrivance with 
the ſaid Knox and Lane; and that upon his own 
oath, thereupon denying the fact in their ſaid confpi- 
racy and contrivance to be true: yet out of his ma- 

lice 


dir Francis Minnington in his Speech in the Parliament 1680. printed in The Faithful Regiſter, or, the Debates of the Houſe of 
Commons in four ſeveral Parliaments ; ſays, at Wakeman's Trial, Thoſe perſons who at former Trials had been treated with that re- 
{p--& that is due to the King's Evidence, and whoſe Credit and Reputation had ſtood clear without exception in all other Trials, 
wire now not only brow - beaten, but their Evidence preſented to the Jury, asdoubtful and not to be depended on, and ſo at all other 
Trials of Papiits from that time forward. By which many of the greateſt offenders were quitted and cleared as to the Plot, and 
thole that were brought for defaming the King's Evidence, and ſuborning Witneſſes, in order thereto, very kindly treated, and dii- 
charged with eaſy Semences, eſpecially if Papiſts; but if Proteſtants, though only for printing or vending ſome unlicenſed Book, 
were impriſon'd and largely fined, Pur, 1 beg leave to particularize in the caſe of one Care, who was indicted for Printing a 
Weekly Intelligence, call'd, The Packet of Advice from Rome, or, the Hiſtory of Popery. This man had a ſtrange knack of writing 


extraordinary well upon that ſubject, and the Paper was by moſt 


perions thought not only very ingenious, but alſo very uſeful ar 


this time for the information of the people, becauſe it laid open very intelligibly the errors and cheats of that Church. However, 
upon an Information given to the Court of King's- Bench againſt this Care, this Rule was made; | 
Orainatum eſt, cuod Liber imitulat. The weekly Packer, &c. non ulterius imprimatur, vel publicetur per aliquam perſenam 


quamceunque. Per Cur. 


T think it amounts to little leſs than a total prohibition of printing any thing againſt Popery, 
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to return the ſaid twent 


B:dlow ; and as much as in him lay to endeavour the 


diſparagement, if not the ſuppreſſing of the further 


diſcovery of that helliſh and damnable plot; the 
ſaid Lord Chief-Juſtice, without the knowledge, 
conſent, or approbation of his Majeſty, or any of 
his learned Counſel in the Law, or the ſaid Dr. 
Titus Oates, or Mr. William Bedlow ; did volun- 
tarily give the ſaid Oſborn liberty to make an affida- 
vit before him upon oath, of the truth of the ſaid 
fact, he had before, as aforeſaid, denied upon his 


_ oath 3 with intent that he ſame might be made uſe 


of againſt the ſaid Dr. Titus Oates, and Mr. William 


Bedloto, to their diſparagement, and the apparent 


prejudice of his Majeſty, againſt the ſaid conſpira- 
cors, in the ſaid High-Treaſon. 

XI. That he the taid Lord Chief-Juſtice, to ma- 
nifeſt his Nighting opinion of the evidence of the 
ſaid Dr. Titus Oates, and Mr, William Bedlow, in 
the preſence of his moſt ſacred Majeſty, and the 
Right Honourable the Lords and others of his Ma- 
jeſty's moſt Honourable Privy-Council ; did dare to 
ſay, that he had thought that Dr. Titus Oates, and 
Mr. William Bedlow, always had an accuſation ready 
againſt any body. | 

XII. That at the aſſize holden at Monmouth laſt, 
the ſaid Lord Chief Juſtice, in the preſence of ſeve- 
ral Juſtices of the Peace for the ſaid County, did 
ſay to Mr. William Bed/ow, that he did believe in 
his conſcience, that Richard Langhorn, whom he 
condemned, died wrongfully, to the great diſpa- 


ragement of his Majeſty's Crown and Dignity, the. 


Juſtice of the Court, the Jury and Evidence. 

XIII. That the ſaid Lord Chief. Juſtice, con- 
trary to the dignity of his place, did make merchan- 
dize of the Trials of certain Prieſts to be tried in 


Staffordſhire, and took twenty guineas in earneſt; 


then ſold the ſaid Trials to other perſons, refufing 
guineas to thoſe from 
whom he had received them. And furthermore, 

efore the Trial of Sir George Wakeman ; he the 


ſaid Lord Chief. Juſtice, did bargain with two 


Bookſellers for one hundred and fifty guineas, for 
chem to print the Trials; and in caſe they would 
not lay down the money before he went into the 
Court, he would not go into the Court, but would 
go into the Country: and if the ſaid Trial, by rea- 
jon of its length, could not be finiſhed in one day, 
he would have a hundred guineas more, or to that 
very effect. 


The Anſwer of Sir William Scroggs Ent. 
Lord Chief-Juſtice of the King's-Bench ; 
to the Articles of Mr. Titus Oates, and 
Mr. Milliam Bedlow. | 


| 1. O the firſt, he ſaith, That the Lord Brudenell 


was bailed by the Court of King's-Bench in 

open Court, and afterwards by the Court diſchar- 
ged ; with this, that William Bedlow 

See the did importune the Lord Meſtmorland to 
Rules e, get the faid Lord Brudenell diſcharged, for 
Court. 
as he ſaid to the Lord Weſtmorland. 


II. To the ſecond, he faith, That as to his omit- - 


ting or miſrepeating the evidence at Sir George 
Vateman's Trial, it is a reflection upon the whole 


Court to ſuppoſe it true, and that they ſhould let it 


paſs. But he faith, that Mr. Oates being ask'd at 
that Trial, why he did not charge Sir George Wake- 
man at the Council-Table with a letter under his 


that he had nothing to ſay againſt him, 


33. Anſwer of Sir William Scroggs. 31 Car al 


lice to the ſaid Dr. Titus Oates, and Mr. William 


own hand concerning the death of the King, he an. 
ſwer'd, he did not know but that he did: to which 
it was replied, it is plain he did not; for then the 
Council would have committed him. To which 


Mr. Oates replied, that that Council would com. 


mit no body for the plot; which might be the 
cauſe of the miſdemeanour of frowning in the art; 


cles mentioned. 


III. To the third, he faith, he doth not remember 
that ever he expreſs'd much concerning their credit 
before their Trial; but that there were lome pal. 
ſages at that Trial, which gave him great cauſe of 
doubt: which he hopes he might do, without ma- 
king it an article of miſdemeanour. 

IV. and V. To the fourth and fiſth, he faith 
Thar the perſons in the articles mentioned, were 
committed by him for publiſhing ſeveral libellous 
and ſcandalous papers, which were proved againſt 
them upon oath z which commitments, even of a 
Feme Covert allo, notwithſtanding Mr. Oates, and 
Mr. Bedlow*s ſkill, were according to Law: tho' 
there is no Law for theſe perſons to call me to ac- 
count for judicial acts done upon other men. 

VI. To the fixth, which is an inſolent ſcandal, 
he referreth himſelf to the teſtimony of that Gentle. 
man of Quality, whoever he be. 

: VII. To the ſeventh, he ſaith, That the perſons 
in this article were bailed and diſcharged by the 
Court, where the Attorney-General was firſt cal- 
led; but indeed Mr. Oates, and Mr. Bedlou's con- 


ſent was not ask'd. 


VIII. To the eighth, he ſaith, he conceives him- 
ſelf not obliged to do all the buſineſs that Juſtices of 
the Peace may do z and though withour an offence 
he might have given ſuch an anſwer as is men- 
tioned, yet he did not, but a ſervant of his did. 

IX. To the ninth, he faith, That when the 
cauſe was tried, he told the Jury the matter was 
plain, and ſo did the reſt of the Court; upon 
which he went away, without any compliment to 
Mr. Oates, to try cauſes in London. 

X. To the tenth, he faith, That Oſborn made 
only two affidavits before him, the ſubſtance of 
one was, that one Bowring a ſervant to Mr. Oates had 
ſaid, that he had heard Mr. Oates ſay, that the 
Kingdom of England would never flouriſh, until it 
became Elective, and the Kings choſen by the 
People. The other affidavit was, when he was 
ſent to him, by an order of Council to be examin- 
ed; wherein amongſt other things he ſwears, that 
though at the Trial of Knox and Lane, it was asked 


where Osborn was, and Mr, Oates's Counſel an- 


ſwered that he was fled; yet Osborn ſwears, that 
he at that time was at his father's houſe in the coun- 
try, and that Mr. Oates knew it; that he took his 
leave of him the day before he went, and told whi- 
ther he went, and ſaw a letter wrote by Mr. Cate: 
to his father to ſend for him, Notwithſtanding ic 
was carried at the Trial;as if he had been fled no man 
knew whither ; ſo that the affidavit which the article 
chargeth me for permitting to be made, was not 


ſworn before me. 


XI. He faith, it is more to be wondred how Mr. 
Oates ſhould dare to charge that as an article of 
miſdemeanour, which was faid in'the King's pre- 
ſence, and yet repeated falſe too. | 

XII. That at Monmouth Aſſizes he did tell Mr. 
Bedlow, that he was more unſatisfied about Mr. 
Lang born's Trial than all the reſt; and the rather, for 


that he was credibly informed fince the Trial, that 


Mr. Langhorn's ſtudy was ſo ſituated, that he that 
| | walked 
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walked in his chamber could not ſee Mr. Langhorn 
write in his ſtudy : which was Mr. Bedloto's evi- 
dence. | 7 : 

XIII. He faith, the matter complained of is a 
meer contract with other men, of which he thinks 
himſelf not bound to give Mr. Oates and Mr. Bed- 
e any other account, but that by the taking of 
twenty guineas he loſt forty 3 and that his back- 
wardnels to go into Court to Wakeman's Trial, 
makes it look as if he had not had ten thouſand 
vounds to favour Mateman in this Trial. 


If theſe Articles ſpall appear to your Majeſty to 
be frivolous, or ſcandalous, or not true; 1 


kumbly pray your Majeſty's juſt reſentment 


thereon, in Honour to your Courts and 
Government, 

And that ſuch an unknown Attempt may 
not go unpuniſbed; 10a! the promoters 
may be left to be proceeded againſt accord- 
ng to Law. 


The Articles of Mr. Titus Oates, and Mr. Hillam 
Bedlow, againſt the Lord Chiet-Juſtice Scraggs, 
were heard this 2 1ſt of January, 1679, before the 
King and Council ; and upon the hearing of both 
ſides, Mr, Oates, and Captain Bedlom are left to 


be proceeded againſt according to Law. 


But I don't find the Chief - Juſtice recover'd any 
damages. 
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XXXIV. Proceedings againſt Sir Milliam Scroggs, Knt. 
Lord Chief-Juſtice of the K:ngs-Bench, and other 
Judges, in Parliament, 1680. 32 Car. II. 


Novemb. 13. 1680. 

Several Perſons were examined in the Houſe 
of Commons about the diſmiſſing of a Grand. 
Jury in Middleſex. After which, ſeve- 
ral Members of the Houſe ſpoke as foll;zws 
VIZ, 


Sir William Jones. 


== R. Speaker, Sir, the preſervation of 
the Government in general, as 
well as our particular ſafeties, have 
a dependance upon the matter that is 
now before you, in which there are 
ſo many miſcarriages ſo complicated, 
as there ariſeth ſome difficulty how to examine 
them. I cannot but obſerve, how the Proclama- 
tion is here again mentioned; by which you may 
conclude, there lieth a great weight on the people's 
right to petition by means thereof, and that the beſt 
way to remove it, is to find out the adviſers and 
contrivers of that Proclamation, in order to pro- 
ceed againſt them according to their deſerts. With- 
out which, what you have done in aſſerting the 
Right of Petitioning, will remain with ſome doubt; 
and thoſe that adviſed the proclaiming to the peo- 
ple, that it is ſeditious to petition the King, with- 
out that chaſtiſement they deſerve. And therefore, 
I humbly conceive, you will do well to conſider of 
it as ſoon as you can. It is not ſtrange, that the 
Proclamation ſhould be made uſe of with Country 
(Gentlemen, to get abhorrers to petitioning, ſeeing 
the Judges themſelves have mate uſe of ir to that 
purpoſe. They ſhould have known, that though a 
Proclamation might be of great uſe, to intimate the obſer- 
vation of a Lam, yet that it had never been uſed inſtead 
of a Law, But yet I do not admire ſo much at this, 
as I do at the diſcharge of the Grand Jury, before 
they had finiſhed their preſentments. I tends / 
much to the ſubverſion of the eſtabliſh'd Laws of this 


Land, that I dare pronounce, that all the Laws you 
have already, and all that you can make, will ſignify 
nothing againſt any great man, unleſs you can remedy 
it for the future. I obſerve, there were two reaſons 
why this Grand- Jury were fo extrajudicially diſ- 
charged; one, becauſe they would otherwiſe have 
preſented the Duke of Nerꝭ for a Papiſt; the o- 
ther, becauſe they preſented a Petition to be deli- 
ver'd to the King for the ſitting of the Parliament, 
which they ſaid it was not their buſineſs to deliver. 
Though 1 cannot but obſerve, how upon other 
occaſions they did receive Petitions, and delivered 
them to the King; ard all the difference was, that 
the Petitions ſo delivered, were againſt filtings of 
Parliaments, The truth is, I cannot much con- 
demn them for it; for if they were guilty of ſuch 
crimes as the witneſſes have this day given you in- 
formation of, I think they had no reaſon to further 
Petitions for the ſitting of a Parliament. But, 
Sir, this buſineſs will need a further Information, 
and therefore, I humbly pray it may be referred to 
a Committee, 1 | 


Sir Francis Winning!on. | 

Mr. Speaker, Sir, I think we are come- to 
the old times again, I ben the Fudges pretended 
they had a rule of Government, as well as 4 
rule of Law; and they have acted accordingly. If 
they did never read Magna Chara, I think they 
are not fit to be Judges; if they have read Magna 
Charia, and do thus ſo contrary, they deſerve a 
ſevere chaſtiſement. To diſcharge Grand-Juries 
of purpoſe to diſappoint them of making their pre- 
ſentments, is to deprive the Subject of the greateſt 
benefit and ſecurity the Law: hath provided for 
them. Vibe Fudges, inſtead of acting by Law, ſhall 
be acted by their ambition, and endeavour to get gro- 
motions rather by wor ſhipping the riſing Sun, ihan by 
doing Juſtice ; this Nation will ſoon be reduced to a 
miſerable 
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miſerable condition. Suppoſe that after the diſ- 
charge of this Grand-Jury, ſome Perſon had of- 
tered ro preſent ſome Murder, Trealon, or other 
capital crime, for want of the Grand- Jury, there 
would have been a failure of Juſtice. As faults 
committed by Judges are of more dangerous conſe- 
quence than others to the publick ; ſo there do not 
want precedents of ſeverer chaſtiſements for them 
than for others. I humbly move you firſt to pats 
a Vote upon this buſineſs of diſcharging Grand-Ju- 
ries, and then to appoint a Committee to examine 
the miſcarriages of the Judges in Weſtminſter- Hall, 
and to report the ſame with all ſpecd to you. 


Mr. S. Titus. 


Mr. Speaker, Sir, As it has been obſerved that 
this buſineſs has ſome reference to the Proclamation, 
io I believe there is ſomething of the Plot in it too. 
And therefore, 1 think if this Plot do not go on, it will 
have the worſt luck that ever Plot had; ſeeing the 
Judges, as well as moit other perſons in publick 
places, have given it as much aſſiſtance as they 
could. But whereas ſome have ſpoken ill of thele 
Judges, I defire to ſpeak well of them in one thing: 
I am confident they have herein ſhewed them- 
{elves grateful to their bencfactors; for I do be- 
lieve that ſome of them were preferr'd to their 
places of purpole, becauſe they ſhould do what 
they have done. Laws of themſelves are but dead let- 
ters: unleſs you can ſecure the execution as well of 
thoſe you have already, as of thoſe you are now 
making, we ſhall ſpend our time to little purpoſe, 
Therefore I ſecond the motion that hath been made 
for a Vote, to declare the tenſe of the houſe as to 
the diſcharging of Grand-Juries, and for referring 
the further examination to a Committee. 


Mr. II. Sacheverel. 


Mr. Speaker, Sir, The buſineſs of this debate, is 
a great inſtance of our ſick and languiſhingcondition. 
As our Ships, Forts and Caſtles are for ſecuring 
us from the danger of our Enemies from abroad, 
ſo our Laws from our Enemies at home; and it 
committed to ſuch perſons as will turn their ſtrength 
upon us, are equally dangerous. Sir, We all know 
how the Government of Scotland bath been quite al- 
tered ſince his Majeſty's Reſtauration, by ſome Laws 
made there; pray let us have a care that ours be not 
altered by the corrupt proceedings of Fudges, leſt we be 
reduced to the ſame weak condition of defending our- 
ſelves againſt Popery and arbitrary Government bere, 
that they are there. If Judges can thus prevent the pe- 
nalties of the Law, by diſcharging Grand-Juries 
before they have made their preſentments, and can 
make Laws by their Rules of Court, IT think the 
Government may ſoon be ſubverted; and therefore, 
that it is high time for this Houſe to ſpeak with thoſe 
Gentlemen. In former times ſeveral Judges have 


been impeached, and hanged too, for leſs crimes 


than theſe ; and the renſon was, becauſe they had 


broke the King's oath as well as their own, Tf what 


hath been ſaid of ſome of theſe Judges be fully pro- 
ved, they ſhall not want my Vote to inflict on 
them the fame chaſtiſement. The truth is, Sir, I 
know not how the iff conſequences we juſtly fear 


from Judges, can be prevented, as long as they are 
made durante beneplacito, and have ſuch dependen- 
cies as they have. But this muſt be a work of 
time: in order to remedy our preſent grievances,” 


let us paſs a Vote upon this bulinels of diſcharging 


Grand-Juries, and that it may be penn'd as the cafs 
deſerves. If you pleaſe, let it be drawn up by a 
Committee, that may withdraw for that Purpoſe; 
and let there be alſo one appointed to examine che 
miſcarriage of the Judges. 


Mr. II. P:ell. 


Mr, Speaker, Sir, I would beg leave to oh. 
ſerve to you, becauſe I think it may be neceſſary to 
be conſidered by your Committee, what an opinion 
was given not long ſince by ſome of theſe Judges a- 
bout Printing ; which was, that Printing of News 
might be prohibited by Law, and accordingly a 
Proclamation iſſued out. I will not take on me tg 
cenſure the opinion as illegal, but leave it to your 
further conſideration. But I remember, there wa; ; 
conſultation held by the Judges a little before, and they 
gave ther opinion, that they knew not of any way (9 
prevent Printing by Law, becauſe the At for that 
purpeſe was expired. Ion which, ſeme Fudges were 
put out, and new ones fut in, and then this other fi- 
nion was given, Theſe things are worthy of a ſe— 
rious examination: for if Treaſurers may raiſe 
money by ſhutting up the Excheguer, borrowing of 
the Bankers, or retrenchments, and the Judges 
make new Laws by an ill conſtruction, or an ill 
execution of the old ones; I conclude, that Parlia. 
ments will ſoon be found uſcleſs, and the liberty 
of the people an inconvenience to the Government. 
And therefore, I think, Sir, you have been well 
moved to endeavour to pals your cenſure on ſome 
of thele illegal proceedings by a Vote, and to refer 
the farther conſideration to a Committee. 


Sir Francis I/innington. 
Mr. Speaker, In the front of Magna Charta it is 


ſaid, Nulli negabimus, nulli deferemus Juſtiliam; we 


will defer or deny Juſtice to no man: to this the 
King is (worn, and with this the Judges are entruſted 
by their Oaths. I admire what they can ſay for 
themſelves; it they have not read this Law, they 
are not fit to ſir upon the Bench; and if they have, [ 
had almoſt ſaid, they deſerve to loſe their heads. 

Ar. Speaker , The ſtate of this poor Nation is 
to be deplorcd, that in almoſt all ages, the Judges, 
who ought to be preſervers of the Laws have endea- 
vour'd to deſtroy them; and that to pleaſe a Court- 
faction, they have by treachery attempted to 
break the bonds aſunder of Magna Charta, the 
great treaſury of our peace. It was no ſooner paſs'd, 
but a Chiet-Juſtice (Hubert de Burg) in that day, 
perſuades the King he was not bound by it, becauſe 
he was under age, when it was paſs'd. But this 
ſort of inſolence the next Parliament reſented, to the 
ruin of the pernicious Chief. Juſtice. In the time of 
Richard II. an unthinking diſſolute Prince, there 
were Judges that did infinuate into the King, that 
the Parliament were only his creatures, and depend- 
ed on his will, and not on the fundamental conſti- 
tutions of the Land ; which treacherous advice pro- 
ved the ruin of the Ring: and for which all thoic 
evil Inſtruments were brought to Juſtice. In his 
late Majeſty's time, his misfortunes were occaſion'd 
chiefly by the corruptions of the long Robe; his 
Judges by an extrajudicial opinion gave the King 
power to rave money upon an extraordinary occa- 


ſion without Parliament, and made the King judge 


of ſuch occaſions: Charity prompts me to thin! 
they thought this a ſervice to the King, but the 


ſad conſequences of it may convince all mankind 
thu 
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than al act weakens the Royal Intereſt ; 
and uur to introduce abſolute Dominion in 
theſ is the worſt of Treaſons: becauſe 
wh. eee fice of friendſhip to the King, 
ne e for his ſervice, it never fails of the 
co. 


wat Pillars of the Government, are 
pad Juries 3 it is this gives us the 
te „ t:c-born Englifomen. For my notion of 
f [{no/i/pmen is this, that they are ruled by Laws 
of their own making, and tried by men of the ſame 
condition with themſelves. The two great and un- 
doubted privileges of the people, have been lately 
invaded by the Judges that now fit in Meſt minſter. 
hall; they have eſpouſed Proclamation againſt 
Law; they have diſcountenanced and oppoſed ſeve- 
ral legal Acts, that tended to the fitting. of this 
honourable Houſe, they have graſped the legiſlative 
Power into their own hands, as in that inſtance of 
Printing; the Parliament was] conſidering that 
matter, but they in the interim made their pri- 
vate opinion to be Law, to ſuperſede the judgment 
of this Houſe: They have diſcharged Grand Juries, 
on purpoſe to quell their preſentments, and ſhelter 

eat Criminals from Juſtice; and when Juries have 
preſented their opinion for the fitting of this Parlia- 
ment,they have in diſdain thrown them at their feet, 


and told them they would be no meſſengers to carry 


ſach Petitions; and yet in a few days after, have 
encourag'd all that would ſpit their venom againſt 
the Government: they have ſerv'd an ignorant and 
arbitrary faction, and been the meſſengers of abhor- 
rences to the King. 

Mr. Speaker z What we have now to do, is to 
load them with ſhame, who bid defiance to the 
Law; they are guilty of crimes againſt Nature, a- 
gainſt the King, againſt their Knowledge, and a- 
gainſt Poſterity. The whole frame of Nature doth 


loudly and daily petition to God their Creator; and 


Kings like God, may be addreſs'd to in like manner 
by petition, not command, They likewiſe knew 
ir was lawful to petition ; Ignorance can be no Plea, 
and their knowledge aggravates their crimes ; the 
children unborn are bound to curſe ſuch proceed- 
ings, for *rwas not Petitioning, but Parliaments 
they abhorr'd. The Atheiſt pleads againſt a God, 
not that he disbelieves a Deity, but would have it 
fo. Treſilian and Belknap were Judges too ; their 
Learning gave them honour, but their Villanies made 
their exit by a Rope. The end of my motion 


therefore is, that we may addreſs warmly to our 


Prince againſt them; let us ſettle a Committee to 
enquire into their crimes, and not fail of doing Juſ- 
tice upon them that have perverted it ; let us purge 


the Fountain, and the Streams will iſſue pure. 


Then the Houſe agreed to the following Reſolu- 
tions. 


Reſolved, That the diſcharging of a Grand- Jury by 
any Judge, before the end of the Term, A/ſizes, or 
Se{10ns, while matters are under their confidera- 
ton, and net preſented, is arbitrary, illegal, de- 
Jiru:live to publick Fuſtice, a manifeſt violation of 
his Oath, ard is a means to ſubvert the fundamental 
Laws of this Kingdom. 

Reſolved, That a Committee be appointed to examine 
the Proceedings of the Judges in Weſtminſter-hall, 
and report the ſame, with their opinion therein to 


the Hove. 


Whereupon a Committee was appointed, and 
they fat ſeveral days, and then made the following 
Report. 


The Report of the Committee of the Houſe 
of Commons, appointed to examine the 
Proceedings of the Judges, &c. Thurſ- 
day, Dec. 23. 1680 K*. 

HIS Committee being inform'd, that in 
 Trinty-Termlaſt, the Court of King*s-Bench 
dilcharg'd the Grand- Jury, that ſerv'd for the hun- 

cred of O/ſul/ton, in the County of Middle/ex, in a 

very unuſual manner ; proceeded to enquire into the 

fame, and found by the information of Charles Um- 
freville Eſq; Foreman of the faid Jury, Edward 

Proby, Henry Gerard, and Jobn Smith, Gentlemen, 

alſo of the ſaid Jury, That on the 21/} of June laſt, 

the Conſtables attending the ſaid Jury, were found 
defective, in not preſenting the Papiſts as they 
ought, and thereupon were ordered by the ſaid Jury 
to make further preſentments of them on the 26th 
following, on which day the Jury met for that pur- 
poſe ; when ſeveral Peers of this Realm, and other 
perſons of honour and quality, brought them a bill 
againſt James Duke of York, for not coming to 

Church : but ſome exceptions being taken to that 

bill, in that ir did not ſet forth the faid Duke to be 

a Papiſt, ſome of the Jury attended the ſaid per- 

ſons of quality to receive ſatisfaction therein. In 

the mean time, and about an hour after they had 
received the ſaid bill, ſome of the Jury attended the 

Court of King Bench with a Petition, which t 

defired the Court to preſent in their name unto his 

Majeſty for the fitting of this Parliament. Upon 

which, the Lord Chiet-Juftice Scroggs raiſed many 

ſcruples, and on pretence that they were not all in 

Court (tho? twenty of the Jury had ſubſcrib'd the 

Petition) ſent for them, ſay ing he would diſpatch 

them preſently. The Jury being come, and their 

names called over, they renewed their deſire that 
the Court would prefent their Petition: but the 

Chief-Juſtice ask*d, if they had any bills? they an- 

ſwered, they had, but the Clerks were drawing 

them into form. Upon which, the Chief. Juſtice fa? 
they wouldnot make two works of one buſineſs. And 
the Petition being read, he ſaid this was no article of 
their charge, nor was there any Act of Parliament 
that required the Court to deliver the Grand-Jury's 

Petitions : That there was a Proclamation about 

them ; and that it was not reaſonable the Court 

ſhould be obliged to run on their errands z and he 

thought it much, that they ſhould come with a 

Petition to alter the King's mind declared in the 

News-Book. The Jury ſaid, they did it not to 

impoſe on the Court, but (as other Juries had done) 

with all ſubmiſſion they deſired it: but the Court 
refuſed, bidding the Cryer return them their Peti- 
tion. And Mr. Juſtice Jones told them, they had 
meddled with matters of State, not given them in 
charge, but preſented no bills of the matters given 
in charge. They anſwered as before, they had 
many before them, that would be ready in due time. 

Notwithſtanding which, the faid Juſtice Jones told 

them, they were diſcharged from further ſervice. But 

Philip Ward (the Clerk that attended the ſaid Jury) 

cried out, No, no, they have many bills before them; 

for which the Court underſtanding (as it ſeems to this 

Committee) a ſecret reaſdn, which the Clerk did not, 

reproved 


® This Report is printed in State- Trials, Vol. III. page 218. but without the Impeachment aud Anſwer of the Lord Chief- 
Jultice Scroggs, or the Debates in Parliament; ſo that to make this Proceeding complete, we have printed the Report here again, 
that Gentlemen may ſee the whole at one view. | 
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reproved him, asking if he or they were to give the 
rule there? the Cryer then told the Court, they 
would not receive their Petition; the Chief-Juſtice 
bid him let it alone, ſo it was left there, and the 
Fury returned to the Court-houſe, and there found 
{everal Conſtables. with preſentments of Papiſts and 
other offenders, as the Jury had directed them on 
the 21ſt before; but could not now receive the ſaid 
preſentments, being diſcharged. Whereby much bu- 
ſineſs was obſtructed, tho? none of the ſaid Infor- 
mants ever knew the faid Jury diſcharged before 
the laſt day of the Term, which was not till four 
days after. And it further appearcth to the Com- 
mittee, by the evidences of Samuel Airy, Jaſper 
IWaterhouſe, and Philip Ward, Clerks, that have 
long ſerved in the ſaid Court, that they were much 
ſurprized at the ſaid diſcharging of the Jury, in 
that it was never done in their memory before; and 
the rather, becauſe the ſaid Waterhouſe as Secondary, 
conſtantly enters on that Grand- Jury's paper; that 
the laſt day of the Term is given them to return 
their verdict on, as the laſt day but one is given to 
the other two Grand-Juries of that County, which 
entry is as followeth: 


Trinit. 32 Car. Il. 


Middleſex. Nuratores habent diem ad veredictum ſuum 

— reddendum uſq; diem Mercurn proxime 

Hundred. . 2 
oſt tres Septimanas, ſandte Trinitalis. 


Being the laſt day of the Ferm, and ſo in all 
the other Terms the laſt day is given; which 
makes it appear to this Committee, that they were 
not in truth diſcharged for not having their preſent- 
ments ready, ſince the Court had given them a lon- 
ger day, but only to obſtruct their further proceed- 
ings: and it appeareth by the evidence aforeſaid to 
this Committee, that the four Judges of that 
Court were preſent at the diſcharging of the ſaid 


Jury, and it did not appear that any of them did 


diſſent therein; upon conſideration whereof, the 
Committee came to this reſolution : 

Reſolved, That it is the opinion of this Commit- 
tee, that the diſcharging of the Grand- Jury of the 
hundred of O/ulſton in the County of Middleſex, 
by the Court of King's-Bencb, in Trinity-Term laſt, 
before the laſt day of the Term, and before they 
had finiſhed their preſentments, was illegal, arbi- 
trary, and a high miſdeameanour. 

This Committee proceeded alſo to enquire into a 
rule of the Court of King's- Bench, lately made a- 
grinſt the publiſhing a Book called, The Weekly 
Packet of Advice from Rome; or, The Hiftory of 
Popery: and Samuel Aſtry Gent, examined there- 
upon, inform'd this Committee, that the Author 
of the ſaid Book Henry Carr, had been informed 
againſt for the fame, and had pleaded to the Infor- 
mation 3 but before it was tried, a rule was made 
on a motion, as he ſuppoſeth, againſt rhe faid 
Book : all the Judges of that Court (as he remem- 
bers) being preſent, and none diſſenting. The 
copy of which rule he gave into this Committee, and 
is as followeth: 


Dies Mercurii proxime poſt tres Septimanas, 
ſanfte Trinitatis. Anno 32 Car. 2. 

— 
Ordinatum eſt quod liber intitulat. The Week— 
ly Packet of Advice from Rome, or, The 


Hiſtory of Popery, non wllerins Imprimatur 


vel publicetur per aliquam Perſonam quamcung 
Per. Cur. ; 


And this Committee admiring that Proteſtant 
Judges ſhould take offence againtt a Book whoſe 
chief deſign was to expoſe the cheats and foppery of 
Popery z enquired further into it, and found by the 
evidence of Jane Curtis, that the taid Book had been 
licens'd for ſeveral months, that her husband paid 
tor the copy, and enter'd it in the Hall-book of 
the company. But for all this, ſhe could not pre- 
vail by theſe reaſons, with the Lord Chiet-Jultice 
Scroggs, to permit it any longer; who ſaid, *rwas 
a ſcandalous Libel, and againſt the King's Procla- 
mation, and he would ruin her if ever ſhe printed it 
any more. And ſoon after ſhe was ſerved. with the 
laid rule, as the Author, and other Printers were; 
and by the Author's evidence it appears, that he 
was taken and brought before the ſaid Chief-Juſtice 
by his warrant above a year ſince, and upon his 
owning he writ part of that Book, the Chiet- Juſtice 
called him rogue and other ill names; ſaying, he 
would fill all the Goals in England with ſuch rogues, 
and pile them up as men do faggots; and ſo com- 
mitted him to priſon, refuſing ſufficient bail, and 
ſaying, he would goal him, to put him to charges; 
and his Lordſhip obſerved his word punctually 
therein, forcing him to his Habeas Corpus, and then 
taking the ſame bail he refuſed before. Upon 
which, this Committee came to this reſolution. 

Reſolved, That it is the opinion of the Committee, 
that the rule made by the Court of Kizg's-Bench, in 
Trinity-Term laſt, againſt printing a Book called, 
Toe Weekly Packet of Advice from Rome, is illegal 
and arbitrary. 

And the Committee proceeded further, andu 
Information that a very great latitude had been ta- 
ken of late by the Judges, in impoſing fines on the 
perſons found guilty before them, cauſed a tran- 
ſcript of all the fines impoſed by the King"s-Bench 
ſince Eafter-Term, in the 28th of his Majeſty's 
Reign, to be brought before them, from the ſaid 
Court, by Samuel Aſtry Gent. By peruſal of which, 
it appear'd to this Committee, that the quality of 
the offence, and the ability of the perſon found 
guilty, have not been the meaſures that have deter- 
mined the quantity of many of theſe fines ; which 
being ſo very numerous, the Committee refer them- 
{elves to thoſe Records as to the general, inſtancing 
in ſome particulars, as follow. 

Upon Joſeph Brown of London, Gent. 
on an Information for publiſhing a prin- 
ted Book called, The long Parliament 


Trinit. 29 
Car. 2 


diffolved , in which is ſet forth theſe words: Nor 


tet any man think it ſtrange, that we account it Trea- 
ſon for you to fit and act contrary to our Laws ; for 
if in the firſt Parliament of Richard II. Grimes and 
Weſton for lack of courage only were adjudged guiily 
of High-Treaſon for ſurrendring the places committed 
to tbeir truſt ; bocu much more yoll, if you turn Rene- 
gadboes to the people that iutruſted you, and as much as 
in you lie ſurrender not a little pitiful! Caſtle or two, 


but all the legal defence the people of England have for 


ther lives, liberties and properties at once! Neither 
let the vain perſuaſion delude you, that no precedent can 
be found, that one Englith Parliament hath hang*d up 
another; though peradventure even that may be proved 
a miſtake : for an unprecedented crime calls for an un- 
precedented puniſhment ; and if you ſhall be fo wicked to 
do the one, or rather endeavour lo do, (for new you 
are no longer a Parliament) what ground of confidence 
you can have that none will be ſound ſo worthy to do 
the other, we caniot underſiand:- and do faithfully 

fromiſes 
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1680. in the Houſe 
promiſe, if your unworthineſs provoke 1s lo it, that 
wwe will uſe bur honeſt and utmoſt endeavours (when: 
ver a new Parliament. ſhall be called) to chuſe ſuch 
15 may convince you of yeur miſtake : The old and in- 
he ſervation, That Parliaments are the pulſe 
of the People, Hall loſe its eſteem ; or you will find, 
that this your preſumption was over-fond ; however, 
it argues but a bad mind to ſin, becauſe it's believed it 


jhall not be puniſhed, The Judgment was, that he 


be fined 1000 marks, be bound to the good beha- 
viour for ſeven years, and his Name ſtruck out of 
the Roll of the Attorneys, without any offence al- 
Jedged in his ſaid vocation. And the publiſhing 
this Libel conſiſted only in fuperſcribing a Pacquet, 
with this incloſed, to the Eaſt-Indies. Which 
Fine he not being able to pay, (living only upon 
his practice) he lay in priſon for three years, till 
his Majeſty graciouſly pardoned him, and recoin- 
mended him to be reſtored to his Place again of 
Atrorney, by his warrant dated the 15th of Dec. 
1679. Notwithſtanding which, he has not yet ob- 
tained the ſaid reſtoration from the Court of King's 
uch. 
* Upon Jobn Harrington of London, 
Hill. 29 & 30 Gent. for ſpeaking theſe words, laid 
1 in Latin thus: Quod noſtra Guberna- 
tio de tribus ſlatibus conſiſtibat, & ſi Rebellio eveniret 
in Regno. & non accideret contra omnes tres ſtatus, 
non eſt Rebellio. A Fine of 1000 J. ſureties for the 
good behaviour for ſeven years, and to recant the 
words in open Court; which Fine he was in no ca- 
pacity of ever paying. : Fs | 
Hill 21 & 32 Upon Benjamin Harris of London, 
il. 31 & 32 ; ; 
Car. 2. Stationer, on an information for prin- 
ting a Book, called, An Appeal from 
the Country io the City, ſetting forth theſe words: 
We is the Country have done our parts, in chuſing 
for the generality good Members to ſerve in Par- 
| liament: but if (as our two laſt Parliaments were) 
they muſt be diſſolved or prorogued whenever they come 
10 redreſs the grievances 4 the ſubject, we may be pi- 
tied, not blamed, if the Plot takes effect; and in all 
probability it will, Our Parliaments are not then to 
be condemned, for that their not being ſuffered to ſit, 
occaſioned it, Judgment to pay 5001. Fine, ſtand 
on the Pillory an hour, and give ſureties for 
good behaviour for three years. And the ſaid Ben- 
jamin Harris informed this Committee, That the 
Lord Chief-Juſtice Scroggs preſt the Court then to 
add to this Judgment, his being publickly whipt; 
but Mr. Juſtice Pemberton holding up his hands in 
admiration at their ſeverity therein, Mr. Juſtice 
Jones pronounced the Judgment aforeſaid ; and 
he remains yet in priſon, unable to pay the ſaid 
Fine, 

Notwithſtanding which ſeverity in the caſes fore- 
mentioned, this Committee has obſerved the ſaid 
Court has not wanted in any other caſes an extra- 
ordinary compaſſion and mercy, though there ap- 
peared no publick reaſon judicially in the Trial; 
as in particular: wget l 
| Upon Thomas Knox principal, on 
_ 1 & za an Indictment of Subornation and 

% Conſpiracy, againſt the Teſtimony 
and Life of Dr. Oates, for Sodomy ; and alſo a- 
gainſt the Teſtimony of William Bedlos; a Fine 
of 200 marks, a year's impriſonment, and to find 
lureties for the good behaviour for three years. 

... .,, © Upon Jobn Lane, for the ſattie 

© offence, a Fine of 100 marks, to 
ſtand in the Pillory for an hour, 

and to be impriſoned for one year. 

Vor. VII, 


Tod. Ter- 


of Commons, 


Upon John Tasborough Gent. on 
an Indictment for Subornation of Par. 32 Car. 2. 
Stephen Dugdale, tending to over- | 
throw the whole diſcovery of the Plot: The ſaid 
Tasborough being affirmed to be a perſon of good 
quality, a Fine of 100 J. 

Upon Anne Price, for the ſame 
offence, 200 1. 

Upon Nathaniel Thompſon arid Trin. 32 Car. 2. 
William Badcock, on an Information 
for printing and publiſhing a weekly Libel, called 
The true Domeſtick Intelligence, or, News both from 
City and Country, and known to be popiſhly af- 
fected, a Fine of 3 J. 65. 8 d. on each of them. 
Upon Matthew Turner, Stationer, 
on an information for vending and Eod. Ter. 
publiſhing a Book, called The Com- 
pendium , wherein the juſtice of the Natidn in the 
late Trials of the popiſh Conſpirators, even by 
ſome of theſe Judges themſelves, is highly arraign'd ; 
and all the witneſſes for the King horribly aſpers'd: 
And this being the common notorious popiſh book - 
ſeller of the Town, Judgment to pay a Fine of 
100 marks, and is faid to be out of priſon already, 

Upon —— Loveland, on an In- 
dictment for a notorious Conſpira- Trin. 32 Car. 2. 
cy and Sabornation againſt the Life | 
and Honour of the Duke of Buckingham, for Sodo- 
ys a Fine of 5 J. and to ſtand an hour in the Pil- 
ory. 8 

Upon Edward Chriſtian, Eſq; for | 
the ſame offence; a Fine of 100 Mich. 32 Car. 2. 
marks, and to ſtand an hour in the 
Pillory. And upon Arthur Obrian, for the fame 
offence; a Fine of 20 marks, and to ſtand an 
hour in the Pillory. | 


Eod. Ter. 


Upon conſideration whereof, this Committee 
came to this Reſolution : | 
Reſolved, That it is the opinion of this Com- 
mittee, that the Coutt of King's Bench, (in the im- 
poſition of Fines on Offenders of late years) hath 
acted arbirattily, illegally and partially, favourin 
Papiſts, and Perſons popiſhly affected, and 2 
ſively oppreſſing his Majeſty's proteſtant ſubjects. 


And this Committee being informed, That ſe- 
veral of his Majeſty's ſubjects had been committed 
for crimes bailable by Law, although they then 
tendered ſufficient ſureties, which were refuſed, 
only to put them to vexation and charge; pro- 
ceeded to enquire into the ſame, and found that not 
only the forementioned Henry Carr, had been ſo 
refuſed the common Right of a ſubject, as is a- 
boveſaid; but that George Broome, being a Con- 
ſtable laſt year in London, and committing ſome 
of the Lord Chief Juſtice Scroggs's ſervants, for 
great diſorders, according to his duty, he was in 
few days arteſted , a Tipſtaff, without any Lon- 
don Conſtable, and carried before the ſaid Chief 


Juſtice, by his warrant, to anſwer for the commit- 


ting of thoſe perſons aboveſaid ; but being there, 
was accuſed of having ſpoken irreverently of 
the ſaid Chief Juſtice, and an affidavit read to 
him to that purpoſe 3 and was falſly, (as the ſaid 


George Broome affirms) ſworn againſt,” by two per- 
| ſons that uſe to be common bail in that Court, and 


of very ill reputation. Upon which, he was com- 
mitted to the King's Bench, though he then tendred 
two able citizens and common-council-men of Lon- 
don to be his bail: And he was forc'd to bring his 
Habeas Corpus, to his great charge, before he came 


Qqq 2 out; 
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| out; when the Marſhil, Mr. Cos/ing, exacted 
5 l. of him, of which he complained to the Chief 


Juſtice, but had no other antwer, but he might 
take his remedy at law. But the faid Marſhal 
fearing he ſhould be queſtioned, reſtored him two 
Guineas of it. 

And further this Committee was informed, by 
Erancis Smith, bookſeller, That about Mzichaelmas 
was twelve-month he was brought before the ſaid 
Chief Juſtice, by his warrant, and charged by the 
meſſenger Robert Stephens, That he had ſeen ſome 
parcels of a Pamphlet, called, Ob/rvations on Sir 


George Wakeman's Trial, in his Shop : Upon 


which the Chief Juſtice told him, he would make 
him an example, ufe him like a boor in France, 
and pile him and all the bookſellers and printers up 
ig priſon, like faggots: and ſo committed him to 
the King's Beach, ſwearing and curſing at him in 
great fury. And when he tendred three ſufficient 
citizens of London for his bail, alledging, impri- 
ſonment in his circumſtances would be his utter 
ruin; the Chief Juſtice replied, the citizens look- 
ed like ſufficient perſons, but he would take no 
ball: And ſo he was forced to come out by a 
Habeas Corpus, and was afterwards informed againſt 
tar the ſame matter, to his great charge and vexa- 
tion. And a while after Francis, (the Son of the 
faid Francis Smith) was committed by the ſaid 
Chief Juſtice, and bail refufed, for ſelling a Pam- 
phlet called, A New Teer's Gift tor the ſaid Chief 


Juſtice, to a coffee-houſe ; and he declared to 


them he would take no bail, for he would ruin 
them all. 

And further it appeared to this Committee, that 
the ſaid Chief Juſtice, (about October was twelve- 
month) committed in like manner Jane Curtis, 
ſhe having a husband and children, for ſelling a 
book called, A Satyr againſt Injuſticc; which his 
Lordſhip called a Libel againſt him : And her 


friends tendering ſufficient bail, and deſiring him 


to have mercy upon her poverty and condition, he 
ſwore by the name of God ſhe ſhould go to pri- 
ſon; and he would ſhew no more mercy than they 
could expect from a wolf that came to devour 
them; and ſhe might bring her Habeas Corpus and 
come out ſo ; which ſhe was forced to do, and af- 
ter informed againſt and proſecuted, to her utter 
ruin, four or five Terms after. 

In like manner it appeared to this Committee, 
that about that time allo, Edward Berry, Statio- 
ner of Grays-Inn, was committed by the ſaid Chief 
Juſtice, a , of ſelling The Obſervations on 
Sir George Wakeman's Trial ; and though he ten- 
dered 1000 l. bail, yet the Chief Juſtice ſaid, he 
would take no bail, he ſhould go to priſon, and 
come out according to Law. And after he with 
much trouble and charge got out by a Habeas Cor- 


pus, he was forced by himſelf, or his Attorney, 


to attend five Terms before he could be diſcharged, 
though no information was exhibited againſt him 
in all that time. In conſideration whereof, and of 
others of the like nature, (too tedious here to re- 


late) this Committee came to this Reſolution ; 

Neſolved, That it js the opinion of this Commit- 
tee, That the refuſing ſufficient bail in theſe ca- 
ſes, wherein the perſons committed were bailable 


by law, was illegal; and a high breach of the li- 
berty of the ſubject. 


Before one of his Majeſty's Juſtices of the Peace, io be 


And this committee being informed of an extra. 
ordinary kind of a charge, given at the laſt AM. 
zes at Kingſton, in the County of Surrey, by Mr 
Baron Weſton, and proceeding to examine ſcveral 
perſons then and there preſent; it was made ap- 
pear to this committee, by the teſtimony of Joby 
Cole, Richard Mayo, and John Pierce, Gentlemen 
and others ; ſome of whom put down the faid 
Baron's words in writing, immediately ; that Part 
of the ſaid charge was to this effect: He inveighed 
very much againſt Farel, Luther, Calvin, ang 
Zuinglius, condemning them as authors of the Re— 
formation, which was againſt their Princes minds: 
and then adding to this purpoſe ; *© Zyinglius ſet up 
« his fanaticiſm, and Calvin built on that bleſſed 
foundation; and to ſpeak truth, all his diſciples 
e are ſeaſoned with ſuch a ſharpneſs of ſpirit, that 
« it much concerns Magiſtrates to keep a ſtrait 
hand over them; and now they are reſtleſs, 
ee amuſing us with fears, and nothing will ſerve 
e them but a Parliament. For my part, I know 
no repreſentative of the Nation but the King, all 
«© power centers in him: *Tis true, he does in- 
e truſt it with his Miniſters, but he is the ſole Re- 
c preſentative 3 and Pfaith, he has wiſdom enough 
© to intruſt it no more in theſe men, who have gi- 
e ven us ſuch late examples of their wiſdom and 
«+ faithfulneſs.” And this committee taking the 
ſaid matter into their conſideration, came to this 
Reſolution 

Reſolved, That it is the opinion of this commit. 
tee, that the ſaid expreſſions in the charge given 
by the ſaid Baron Weſton, were a ſcandal to the 
Reformation, in derogation of the rights and pri- 
vileges of Parliaments, and tending to raiſe diſcord 
between his Majeſty and his ſubjects. 

And this committee being informed by ſeveral 
Printers and Bookſellers, of great trouble and vex- 
ation given them unjuſtly, by one Robert Stephens, 
called a meſſenger of the Preſs ; the faid Stephen: 
being examined by this committee, by what autho- 
rity he had proceeded in that manner, produced 
two warrants under the hand and ſeal of the Chief 
Juſtice Scroggs, which were in hec verba. 


Angl. W HERE AS there are divers ill- 
diſpoſed perſons, who do daily print 
and publiſh many ſeditious and treaſonable Books and 
Pamphlets, endeavouring thereby to diſpoſe the mind; 
of his Majeſty*s ſubjects to ſedition and rebellion : And 
alſo infamous Libels, reflecting upon particular per- 
ſons, to the great ſcandal of his Majeſty's Government. 
For ſuppreſſing whereof, his Majeſty bath lately iſſued 
out his royal Proclamation : And for the more ſpeedy 
ſuppreſſing the ſaid ſeditious Books, Libels and Pam- 
phlets, and to the end that the Authors and Publiſhers 
thereof may be brought to their puniſhment : | 
Theſe are to will and require you, and in his Ma- 
jeſty's name to charge, and command you, and every of 
you,upon ſight hereof, to be aiding and afyting to Robert 
Stephens, meſſenger of the Preſs, in the ſeizing on all 
ſuch Books and Pamphlets as aforeſaid, as be. ſhall be 
informed of, in any Bookſellers or Printers Shops or 
Warehouſes, or elſewhere, whatſoever z to the end 


_ they may. be diſpoſed as to Law ſhall appertain. 
Alſo if you ſhall be informed of the Authors, Printers 


or Publiſhers of ſuch Books or Pamphlets as are above 
mentioned, you are to apprehend them, and have them 


Tro- 


7 
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aceeded againſt according to Law. Dated this 
2010 day of November, 1679. 


To Robert Stephens, meſſenger of the 
Preſs; and to all Mayors, She- 
riffs, Bailiffs, Conſtables, and all 

other Officers and Miniſters whom 


ſe may coticern. 
* V. $CROGGS. 


HERE AS the King's Majeſty 
hath lately iſſued out — yes 
uppre/ſing the Printing and Publiſhing unlicenſe 

2 n of News : Notwithſtand- 
ino which, there are divers perſons who do daily print 
and publiſh ſuch unlicenſed Books and Pampblets : | 

' Theſe are therefore io will and require you, and in 
his Majeſty's Name to charge and command you, ana 
every of you, from time to time, and at all times, ſo 
often as you ſhall be thereunto required, lo be aiding 
and aſſiſting to Robert Stephens, meſſ-nger of the 
Preſs, in the ſeizing of all ſuch Books and Pamphlets 
as aforeſaid, as be ſhall be informed of, in any Book- 
ſeller”s Shop, or Printer's Shop or Ware-houſes, or 
elſewhere whatſoever, to the end they may be diſpoſed 
of as to Law ſhall appertain, Likewiſe, if you ſhall 
be informed of the Authors, Printers or Publiſhers of 
ſuch Books and Pamphlets, you are to apprehend them, 
and have them before Me or one of His Majeſty's Fuſ- 
tices of the Peace, to be proceeded againſt as to 
Law ſhall appertain. Dated this 28th Day of May, 
Anno Dom. 1680. 


Angl. ſſ. 


To all Mayors, Sheriffs, Bailiffs, 
Conſtables, and all other Officers 
and Miniſters whom theſe may 


concern. | 
NV. SCROGGS. 


To Robert Stephens, meſ- 
ſenger of the Preſs, 


Upan view whereof, this committee came to this 
Reſolution ; 85 111 a 

Reſotved, That it is the Opinion of this com mit- 
tee, that the ſaid warrants are arbitrary and il- 
legal. ; | 

And this committee being informed of certain 
ſcandalous diſcourſes, ſaid to be uttered in publick 


places by the Lord Chief Juſtice Scriggs, proceed-- p 


ed to examine Sir Robert Atkins, late one of the 
Juſtices of the Common-Plezas, concerning the 
ſame ; by whom it appears, That at. a Seſſions- 
dinner at the Old Bailey, in the Mayoralty of Sir 
Robert Clayton, who was then preſent ; the ſaid 
Chief Juſtice took occaſion to ſpeak very much 
againſt petitioning, condemning it as reſembling 
41, as factious and tending to rebellion, or to that 
effect; to which the ſaid Sir Robert Atkyns made 
no reply, ſuſpecting he waited for ſome advantage 
over him. But the Chief Juſtice continuing and 
preſſing him with the ſaid diſcourſe, he began to 
Juſtify petitioning as the 9 — of the people; eſpe- 
cially for the fitting of a Parliament, which the 
Law requires, if it be done with modeſty and re- 
pet. Upon which the Chief Juſtice fell into a 
great paſſion; and there is fome reaſon to believe, 
that ſoon after he made an ill repreſentation of what 
the ſaid Sir Robert had then fpoke, unto his Majeſ- 
ty. And this committee was further informed, 
that the ſaid Sir Robert Atkins being in circuit with 
the ſaid Chief Juſtice, at Summer Aﬀzes was 


twelve-month, at Monmoulb, (Mr. 4rnold, Mr. 
Price, and Mr, Bedloe being then in company), 
the Chief Juſtice fell ſeverely, in publick, upon 
Mr. Bedloe; taking off the credit of his evidence, 
and alledging he had over-ſhot himſelf in it, or to 
that effect; very much to the diſparagement of his 
teſtimony, And the ſaid Sir Robert defending Mr. 
Bedloe's evidence and credit, he grew extream an- 
gry and loud ; ſaying to this effect, That be verily 
believed Langhotn died innocently. To which the 
ſaid Sir Robert replied, He wondered how he 
could think fo, who had condemned him himſelt, 
and had not moved the King for a reprieve for 
him. All which matters of diſcourſe, this com- 
mittee humbly ſubmit to the wiſdom and conſide- 
ration of this houſe, without taking upon them to 
give any Opinion therein, . 

And this committee proceeded further to in- 
2 into ſome paſſages that happened at Lent Aſ- 
zes laſt for the County of Somerſet, at the trial 
of Thomas Dare, Gent. there, upon an Indictment 
for ſaying falſly and ſeditiouſly, That the Subjects 
had but two means to redreſs their grievances, one by 
petitioning, tbe other by rebellion : And found, that 
though by his other diſcourſe, when he ſaid ſo; 
that it appeared plainly he had rio rebellious intent, 
in that he ſaid, Then God forbid there ſhould be a re- 
bellion, he would be the firſt man to draw bis ſword 
againſt a Rebel; yet he was proſecuted with great 
violence : And having pleaded, Not guilty, he 
moved Mr, Juſtice Jones, (who then ſat Judge 
there) that he might try it at the next Aſſizes ; 
for that Mr. Searle, (who was by at the ſpeaking 
of the words, and a material witneſs for his defence) 
was not then to be had, and an affidavit to that 
putpoſe was made and received. But the ſaid Juſ- 
tice Jones told him, That was a favour of the Coutt 
only, and he had not deſerved any favour, and ſo 
forced him to try it preſently. But the Jury, ap- 
pearing to be an extraordinaty one, provided on 
purpoſe, being all of perſons that had highly op- 
poſed petitioning for the ſiiting of this Parliament, 
he was adviſed to withdraw his Plea; and the ſaid 
Juſtice Jones encouraging him ſo to do, he confeſt 
the words, denying any evil intention, and gave 
the ſaid Juſtice an account in writing, of the truth 
of the whole matter, and made a ſubmiſſion in 
Court, as he was directed by the ſaid Juſtice, who 
romiſed to recommend him to his Majeſty z but 
impoſed a fine of 300 7, on him, and to be bound 
to good behaviour for three years: Declaring 
alſo, That he was turned out from being a Com- 
mon- Counſellor of the Corporation of Taunton, in 
the ſaid County, on pretence of a clauſe in their 
Charter, giving ſuch a power to a Judge of Aſſize. 
And the ſaid Thames Dare remains yet in priſon 
for the ſaid Fine; in which matter of the trial a- 
foreſaid, this committee deſireth to refer itſelf to the 


judgment of this Houſm. 


The Rejolutions of the Houſe, of Commons upon" the 


1. That it is the Opinion of this Houſe, that the 
diſcharging of the Grand Jury ef the Hundred of 
Oſſualſton, in the County of Mida, by the Court 
of King's Bench, in Trinity Term laſt, before the 
laſt day of the Ferm; and before they hatt finiſh- 
ed their Preſentments, was arbitrary and illegal, 
deſtructive to publick Juſtice; à manifeſt violation 
of the oaths of the Judges of that Court, and a 

ma 


means to ſubvert the fundamental Laws of this King- 

dom, and to introduce Popery. 

2. That it is the Opinion of this Houſe, that the 

rule made by the Court of King's Bench in Trinity 

Term laſt, againſt printing of a Book, called, The 
| Weekly Pacquet of Advice from Rome, is illegal and 
| arbitrary; thereby uſurping to themlelves legiſla- 

[> tive power, to the great diſcouragement of the Pro- 
teſtants, and for the countenancing of Popery. 

3. That it is the Opinion of this Houle, that 
the Court of King's Bench, in the impoſition of fines 
on offenders, of late years, have acted arbitra- 
rily, illegally and partially, favouring Papiſts, 
and perſons popiſhly affected, and exceſſively op- 
preſſing his Majeſty's Proteſtant ſubjects. 

4. That it is the Opinion of this Houſe, that the 
refuſing ſufficient bail jin theſe caſes, wherein the 
perſons committed were bailable by law, was 1lle- 
gal, and a high breach of the liberties of the ſubject. 

5. That it is the Opinion of this Houſe, that the 
ſaid expreſſions in the charge given by the ſaid Ba- 
ron Weſton, were a ſcandal to the Reformation; 
and tending to raile diſcord between his Majeſty 
and his ſubjects, and to the ſubverſion of the anci- 
ent conſtitution of Parliaments, and of the Go- 

vernment of this Kingdom, | 

6. That it is the Opinion of this Houſe, that the 


ſaid warrants are arbitrary and illegal. | 
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The Reſolutions of the Commons, for the impeachment 
F the ſaid Fudges. 

Reſolved, That Sir William Scroggs, Knt. Chief 
* Juſtice of the Court of King's Bench, be impeached 
upon the ſaid report, and the 
Houſe thereupon. FI 
F 5 | Reſolved, That Sir Thomas Fones, one of the Juſ- 
49 5 tices of the ſaid Court of King*s Bench, be impeach- 
| _ ed upon the ſaid report, and reſolutions of the 
| 


* 


1 - 


Houle thereupon. © 
' Reſolved, That Sir Richard Weſton, one of the 
Barons of the Court of Exchequer, be impeached 
upon the ſaid report, and reſolutions of the Houſe 
thereupon. 1c) «i 
Ordered, That the Committee appointed to pre- 
pare an impeachment againſt Sir Francis North, 
Chief Juſtice of the Court of Common-Pleas, do 
prepare impeachments againſt the ſaid Sir William 
Scroggs, Sir Tomas Jones, and Sir Richard Weſton, 
upon the ſaid report and reſolutions. 8 
+ Ordered, That. the ſaid: report, and ſeveral re- 
ſolutions of this Houſe' thereupon, be printed; 
and--that - Mr, Speaker take care in the printing 
thereof, a- part from this day's other Votes. 
im 213512 B KI 0 ,v 4 It. 
January 3, 4682. The Articles againſt Sir Wil- 
liam Scroggs, Chief 
were read, as folluv: 
ee en 193304 DJ] 175019 linie „enn id! 
Articles of Impeachment of High Treaſon, 
and other great Crimes and Miſdemeanours, 
againſt Sir ihm Scroggs, Chief Juſtice 
of the Court of Kings Bench, by the 
: Sen ee hn e acntafſembled, in their 
ov Namę, and in the Name of all the Com- 
mans of Angland.' 1 
of T W 7 Y , 
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1. it he the faid Sir William Scroggs,, then 

being Chief Juſtice of the Court of King's 
Bench, hath traitoroufly and wickedly endeavoured 
to ſubvert the fundamental Laws, and the eſta- 


* 4 * 


reſolutions of the. 


Juſtite of the King's Bench, 
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bliſhed Religion and Government of this Kingdom 
of England; and in ſtead thereof, to introduce 
Popery, and an arbitrary and tyrannical Govern- 
ment, againſt Law ; which he has declared by di- 
vers traitorous and wicked Words, Opinions, 
Judgments, Practices and Actions. 

2, That the ſaid Sir Hiſliam Scrog gs, in Trinity 
Term laſt, being then Chief Juſtice of the faid 
Court, and having taken an oach duly to adminir. 
ter Juſtice, according to the Laws and Statutes gf 
this Realm; in purſuance of his ſaid traitorous 
purpoſes, did, together with the reſt of the ſaid 
Juſtices of the ſame Court, ſeveral days before the 
end of the ſaid Term, in an arbitrary manner dif. 
charge the Grand Jury, which then ſerved for the 
Hundred of Oſſulſton, in the County of Midaleſes, 
before they had made their Preſentments, or had 
found ſeveral Bills of Indictment which were then 
before them; whereot the ſaid Sir Milliam Scroggs 
was then fully informed : and that the ſame would 
be tendered to the Court upon the laſt day of the 
ſaid Term; which day then was, and by the 
known courſe of the ſaid Court, hath always here. 
tofore been given unto the ſaid Jury for the deli- 
vering in of their Bills and Preſentments: By which 
ſudden and illegal diſcharge of the ſaid Jury, the 
courſe of Juſtice was ſtopped maliciouſly and de- 
ſignedly, the Preſentments of many Papiſts and o. 
ther offenders were obſtructed, and in particular, 
a Bill of Indictment againſt James Dulce of Art, 
for abſenting himſelf from Church, which was then 
before them, was prevented from being proceeded 
upon. 

1 T hat whereas one Henry Carr had, for ſome 
time before, publiſhed every week a certain Book, 
intitled, The weekly Pacquet of Advice from Rome, 
or the Hiſtory of Popery ; wherein the ſuperſtitions 
and cheats of the Church of Rome were from time 
to time expoſed ; he the ſaid Sir William Scroggs, 
then Chief Juſtice of the Court of King's Bench, to- 
gether with the other Judges of the ſaid Court, be- 
fore any legal conviction of the ſaid Carr of any 


crime, did in the ſame Trinity Term, in a moſt il- 


legal and arbitrary manner, make, and cauſe to 
be entred, a certain rule of that Court, againſt the 
printing of the ſaid Book, in hec Verba. 


Dies Mercurii proxime poſt tres Septimanas Sancte 

_ Trinitatis, Anno 3 2 Car. 2. Regis, © 
Rdinatum eſt quod Liber intitula!” The week- 
O ly Pacquet of Advice from Rome, or, The 
Hiſtory of Popery, Non ulterius imprimatur vil 
publicetur per aliquem perſonam quemcungue. 
2 N „ 


And did cauſe the ſaid Carr, and divers Printers 
and other perſons to be ſerved with the ſame; 
which ſaid Rule and other Proceedings were moſt 
apparently contrary: to all Juſtice, in condemning, 
not only what had been written without hearing 
the Parties, but alſo all that might-for the future be 
written on that ſubject; a manifeſt countenancing 
of Popery and diſcouragement of Proteſtants, an o- 
pen invaſion upon the right of the ſubject, and an 
encroaching and aſſuming to themſelves a legiſla- 


tive pawer and . ee rr 
4. That he the {aid Sir William Stroggs, ſince he 


was made Chief Juſtice_of the King's Bench, hath, 
together with the other Judges of the ſaid Court, 
molt notoriouſly departed from all rules of juſtice 

per- 
ſons 


and equality, in the impoſition of fines upon 


1680. 


ſous convicted of miſdemeanours in the ſaid Court; 
and particularly in the Term of Eaſter laſt paſt, 
dd openly declare in the ſaid Court, in the caſe of 
one Fee who was convicted of publiſhing falſe 
News, and was then to be fined, That he would 
have regard to perſons and their principles in im- 
poſing of fines, and would fer a fine of 5001. on 
one perſon for the ſame offence, for the which he 
would not fine another 100/, And according to 
his ſaid _ and arbitrary declaration, he the 
{iid Sir William Scroggs, together with the ſaid o- 
ther Juſtices, did then impoſe a fine of 100 J. upon 
the {aid Jeſſap; although the ſaid Zeſſop had be- 
fore that time proved one Hewit to be convicted 
a Author of the ſaid falſe News. And afterwards 
in the ſame Term, did fine the ſaid Hewit upon his 
{id conviction, only five marks. Nor hath the 
ſaid Sir William Scroggs, together with the other 
Tudges of the ſaid Court, had any regard to the na- 
ture of the offences or the ability of the perſons, in 
the impoſing of fines ; but have been manifeſtly 
partial and favourable to Papiſts, and perſons at- 
t-&cd to, and promoting the popiſh Intereſt, in 
this time of imminent danger from them: And at 
the ſame time have moſt ſeverely and grievouſly 
oppreſſed his Majeſty's proteſtant ſubjects, as will 
appear upon view of the ſeveral Records of fines 
ſet in the ſaid Court. By which arbitrary, unjuſt, 
and partial proceedings, many of his Majeſty's 
liege people have been ruined, and Popery counte- 
nanced under colour of juſtice 3 and all the miſ- 
chiefs and exceſſes of the Court of & ar-Chamber, 
by Act of Parliament ſuppreſſed, have been again, 
in direct oppoſition to the ſaid Law, introduced. 

5. That he the ſaid Sir William Scroggs, for the 
further accompliſhing of his ſaid traitorous and 
wicked purpoſes, and deſigning to ſubject the Per- 
ſons as well as the Eſtates of his Majeſty's liege peo- 
ple, to his lawleſs will and pleaſure, hath frequent- 
ly refuſed to accept of bail, though the ſame were 
ſufic.ent, and legally tendered ro him by many 
perſons accuſed before him only of ſuch crimes for 
which by law bail ought to have been taken, and 
divers of the ſaid perſons being only accuſed of of- 
fences againſt himſelf ; declaring at the ſame time, 
that he refuſed bail, and committed them to goal 
only to put them to charges; and uſing ſuch furi- 
ous threats as were to the terrour of his Majeſty's 
ſubjects, and ſuch ſcandalous expreſſions as were a 
di ſhonour to the Government, and to the dignity 
of his office. And particularly, that he the ſaid 
Sir William Scroggs did, in the year 1679, commit 
and detain in priſon, in ſuch unlawful manner, a- 
mong others, Henry Carr, George Broome, Edward 
Berry, Bexjamin Harris, Francis Smith, ſen. Fran- 
cs Smith, jun. and Fane Curtis, citizens of London: 
Which proceedings of the ſaid Sir Milliam Scroggs, 
are a high breach of the liberty of the ſubject, de- 
ſtructive to the fundamental laws of this Realm, 
contrary to the Petition of Right, and other Sta- 
tutes; and do manifeſtly tend to the introducing 
of arbitraay power. 

6. That he the ſaid Sir William Scroggs, in fur— 
ther oppreſſion of his Majeſty's liege people, hath, 
lince his being made Chief-Tuſtice of the ſaid Court 
ot King's Bench, in an arbitrary manner, granted di- 
vers general warrants for attaching the perſons and 
{cizing the goods of his Majeſty's ſubjects, not na- 
mech or deſcribed particularly in the ſaid warrants : 
By means whereof, many of his Majeſty's ſubjects 
have been vexed, their houſes entered into, and 


in the Houſe of Commons. 
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they themſelves grievouſly oppreſſed, contrary to 

w. 

7. Whereas there hath been a horrid and dam- 
nable Plot contrived and carried on by the Papiſts, 
for the murthering the King, the ſubverſion of the 
Laws and Government of this Kingdom, and for 
the deſtruction of the proteſtant religion in the 
fame ; all which the ſaid Sir J7/7//'am Scrozes well 
knew, having himſelf not only tried, but given 
Judgment againſt ſeveral of the offenders : Never- 
theleſs, the ſaid Sir William Scrozgs did, at divers 
times and places, as well firting in Court, as other- 
wiſe, openly defame and ſcandalize ſeveral of the 
witneſſes, who had proved the ſaid treaſons againſt 
divers of the conſpirators, and had given evidence 
againſt divers other perſons, who were then untried, 
and did endeavour to diſparage their evidence, and 
take off their credit. Whereby, as much as in hin 
lay, he did traitorouſly and wickedly ſuppreſs and 
ſtifle the diſcovery of the ſaid popiſh Plot, and en- 
courage the conſpirators to proceed in the ſame, 
to the great and apparent danger of his Majeſty's 
ſacred life, and ot the well-eſtabliſhed Govern- 
ment, and Religion of this Realm of England. 

8. Whereas the faid Sir William Scroggs, being 
advanced to be Chief-Juſtice of the Court of King's 
Bench, ought by a ſober, grave, and vertuous 
converſation, to have given a good example to 
the King's liege-people, and to demean himſelf 
anſwerable to the dignity of ſo eminent a Station; 
yet he the ſaid Sir Milliam Scrog gs, on the contra- 
ry, by his frequent and notorious Exceſſes and De- 
baucheries, and his prophane and atheiſtical Diſ- 
courſes, doth daily affront Almighty God, diſho- 
nour his Majeſty, give countenance and encourage- 
ment to all manner of vice and wickedneſs, and 
bring the higheſt ſcandal on the public Juſtice of 
the Kingdom, 

All which Words, Opinions and Actions of the 
ſaid Sir William Scroggs, were by him ſpoken and 
done, traitorouſly, wickedly, falfly and maliciouſ- 
ly, to alienate the hearts of the King's ſubjects from 


his Majeſty, and to ſet a diviſion between him and 


them; and to ſubvert the fundamental Laws, and 
the eſtabliſhed Religion and Government of this 
Kingdom, and to introduce Popery, and an arbi- 
trary and tyrannical Government, contrary to 
his own knowledge, and the known Laws of the 
Realm of Eugland. And thereby he the ſaid Sir 
William Scroggs hath not only broken his own 
oath, but alſo, as far as in him lay, hath broken 
the King's oath to his people ; whereof he the ſaid 
Sir William Scroggs repreſenting his Majeſty in ſo 
high an Office of Juſtice, had the cuſtody : for 
which the ſaid Commons do impeach him the ſaid 
Sir William Scroggs, of the high I reaſon againſt our 
ſovereign Lord the King, and his Crown and Dig- 
nity, and other the high crimes and miſdemeanours 
aforeſaid, 

And the ſaid Commons, by proteſtation ſaving to 
themſelves the liberty of exhibiting at any time 
hereafter, any other accuſation or impeachment a- 
gainſt the ſaid Sir William Scroggs, and alſo of re- 
plying to the anſwer that he ſhall make thereunto, 
and of offering proofs of the premiſſes, or of any 
other impeachments or accuſations that ſhall be by 
them exhibited againſt him, as the caſe ſhall (accor- 
ding to the courſe of Parliament) require; do 
pray that the ſaid Sir William Scroggs, Chief. Juſ- 
tice of the Court of King's Bench, may be put to 
anſwer to all and every the premiſſes, and may be 

com- 
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which are not within that Statute. But it is a queſ- 
tion with me, whether it can be done any other 
way than by Bill, that ſo it may be an Act of 
King, Lords and Commons; and not for the houſe 
of Lords only, the Commons only proſecutors, 
and the King not concerned. That the Lords a- 
lone are proper Judges in many caſes, when per- 
ſons are proſecuted upon ſome known Law, js not 
to be doubred : But J much queſtion if they oughi 
to be ſo in caſes of declarative Treaſon, though upon 
an Impeachment from the Houſe of Commons: For 
that were to allow all the Lords alone a power of 
making a Law in the caſes of the higheſt nature, 
even of life and death. Sir, our forefathers thought 
not good to intruſt their lives nor liberties with an 

one Eſtate alone, they thought with a multitude of 
Counſellors there was moſt ſafety: And therefore 


committed to ſafe cuſtody ; and that ſuch proceed- 
ings, examinations, trials, and judgments may be 
hon him had and uſed, as is agreeable to Law and 
Juſtice, and the courſe of Parliaments. | 
Reſolved, That the ſaid Sir William Scroggs be 
impeached upon the ſaid Articles. | 
Upon which the following Specches were made, 


Sir Thomas Lee. 

Mr. Speaker, Sir, in my opinion the matter 
contained in the laſt ſeven Articles, doth not anſwer 
the firlt Article nor the Title ; for therein you ac- 

_ cuſe Sir William Screggs in general words, of high 
Treaſon, the higheſt of crimes ; and when you 
come to particulars, you inſtance the diſmiſſing of 
Grand Juries, prohibiting the printing of Pam- 
phlets, inequality in levying of fines, and the like. 
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Sir, I would not be underſtood to be an Advocate 
for the Lord Chief Juſtice Scroggs ; but I hope 
rhat as long as I fit here, you will always give me 
cave to be an Advocate for this Houſe : which I 
cannot more ſignally demonſtrate, than by offering 
my opinion againſt every thing which I think will 
reflect upon the Juſtice or Prudence of the Houſe, 
or prove any hindrance to the finiſhing of thoſe 
great Affairs you have under debate. | 
Sir, Iam of opinion, that though all theſe things 
contained in thele Articles ſhould be fuily proved, 
they will not amount to treaſon ; and although it 
be true that you do but impeach, and that the 
Lords are to judge, yet it is not agreeable to the 
\ - Juſtice of this Houſe, that the Articles ſhould be 
for Treaſon, unleſs you are well ſatisfied that you 
can make out that the matter contained in the Arti- 
cles is ſo: which I very much doubt. And there- 
fore I am of opinion, that the Articles ought only 
to be for high crimes and miſdemeanours; which 
I am the more forward to preſs you earneſtly to, 
beewuſe I am afraid if theſe Articles ſhould go for 
high Treaſon, it may occaſion ſome diſpute with 
the Lords, who happily, if they do not conclude 
that the matter contained in the Articles amounts 
to treaſon, will not commit him, notwithſtanding 
their Order made in the Earl of Danby's caſe + And 
that may occaſion ſuch miſ-underſtandings as may 
hinder all other buſineſs. And alſo if you ſend it 
up for high treaſon, it may occaſion another diſ- 
pute with the Biſhops, whether they ſhall with- 
draw or no, when the Cafe comes to be tried. Up- 
on the whole matter, I think it will be much ſafer 
that you make the Impeachment for high crimes 
and miſdemeanours only. 


Mr. Daniel Tinch, (afterwards Earl of Nottingham.) 

Mr. Speaben; Sir, my obligation to ſerve my 
Country, calls on me to give you my opinion 
in this matter, and not any kindneſs to my Lord 
Chiet-Juſtice; for I can ſafely declare, that I do 
not think him fit for that eminent place now, be- 
cauſe indeed I never thought he was fit: So that 
what I ſhall ſay, proceeds from my kindneſs to the 
Publick, and particular obligations to this Houſe, 
I think we ought to be cautious how we increaſe 
Laws to take away our lives; our fore-fathers were 
very careful in it, as may appear by the Statute of 
23 Hd. 3. which was made to prevent the Judges 
from taking on them any power to declare any 
thing trealon but what was expreſs'd within that 
Stature 3 relerving all obvious crimes of that na- 
ture to the judgment of the Nation in Parliament, 
who no doubt may declare other things treaſon 


I hope we ſhall be very cautious how we make a 
precedent in the caſe. And I am the more earneſt 
in moving you herein, becauſe I am very confident 
that no precedent” can be offered to make good, 
that there was ever any thing declared treaſon in 
Parliament, which was not felony by fome expreſs 
known law before. And I hope we fhall be ſo 
careful of our ſelves and our poſterity, as not to go 
about to make a breach upon the conſtitution of the 
Government in this particular, but rather make 
the Impeachment only for high crimes and miſde- 
meanours. | | 


Sir Francis Minnington. 

Mr. Speaker ; Sw, I cannot agree with that 
honourable Member that ſpoke laſt, as to his 
notion that the Parliament cannor declare any thing 
to be treaſon, which was not before felony by ſome 
known law; the Statute of 25 Ed. 3. leaves the 
power at large to Parliaments without any ſuch re- 
ſtriction. And I am of opinion, that any thing that 
tends to the deſtruction or alteration of the Govern- 
ment, hath always been, and ought to be decla- 
red in Parliament, treaſon, if brought there to be 
judged. The Parliament doth not in this make new 
Crimes, and then condemn them ; but only declares 
that to be a Crime which was ſo before, and wanted 
nothing but condemnation, And it may conſiſt with 
the prudence of this Houſe, as well to be careful 
how to weaken thoſe laws and cuſtoms which tend 
ſo much to the preſervation of the Government, as 
how to increaſe any that may tend to the deſtruc- 
tion of any one Man, by multiplying precedents 
for chaſtizing of treaſon ; the crimes for which Tre- 
ſilian and the reſt at that time were impeached, 
were not felony by any known law, and yet thev 
were condemned in Parliament. Empſon and D1s- 
ley were accuſed in general, for endeavouring to 
ſubvert the Government, which being in general 
words, was not felony by any known law, yet the 
Judges having recourſe to Parliament, they were 
condemned. The Articles againſt Finch, Berkley, 
and the reſt, were all for high treaſon 3 and the 
matter contained in their Articles amounted to no 
more than what is now contained in this. And 
there is ſo little weight in the caſes that have been 
offered againſt this, that, I think they are offered 
rather for ornament than argument. The Chancer 


lour is the keeper of the King's conſcience, and th? 
Judges of his coronation-oath. As they are in great 
places, and have a great power, ſo they ought to 
be the more careful how they behave themſelves: 
And as they have greater encouragements, fo to be 
ſubject to more ſevere chaſtiſements than others, 


ch: 


1680. 


tue publick being more concerned in their actions; 
and therefore the cuſtom of Parliaments hath made 
chat treaſon in them, Which is not ſo in other perſons. 
The words of Judges and Privy-Counſeliors, in 
{ome caſes, are Overt-Acdts of themſelves. I think 
ir will become the wiſdoin of the Nation, to make 
all the defence and proviſion they can, againſt che 
corrupt doings of Men in ſuch places : And I do 
not ſee what danger can ariſe to our poſteritics by 
ſuch proceedings. Is it not with the Parliament 
we intruſt this power? Who can imagine that a 
- Parliament can ever be ſo conſtituted, as not to be 
carefully concerned in their proceedings as to life 
and death; and only to concern themſelves there- 
in, when ſome extraordinary exigences in which 
the Government is much concerned, requires it? 
What Man would deſire to live after he was thought 
worthy of death by ſuch an Aſſembly? And not- 
withſtanding what hath been ſaid to extenuate the 
crimes mentioned in theſe Articles, I think, the 
Order that was made in the King's Bench about Print- 
ing, by the Judges, was taking on them a legiſlative 
Power; which hath formerly been judged treaſon : 
And I think we live now in as dangerous times as 
ever, and under as great a neceſſity to have a care of 
the miſchiefs that may happen to the Nation by ill 
Judges, as ever. And I ſee no reaſon to doubt our 
being able to make good theſe Articles; and there- 
fore I pray that the Articles may be ingroſſed as 
they are. | 
Mr. Powel. | 
Mr. Speaker; Sir, 1 agree that it will become this 
Houſe very well, to be very cautious how they 
make precedents in caſes of treaſon, which are the 
Sheet- Anchors of life and death: as alſo how they 


weaken parliamentary proceedings, that are neceſ- 
ſary to preſerve the Government, Arid I hope 


that nothing but the true merits of the cauſe will 


lead us in a matter of ſo great importance, and nei- 
ther wit nor oratory, nor any forced explanation 
of the laws; I fee it agreed by all, that Parlia- 
ments have a power of declaring treaſon, The 
queſtion is, which is moſt cuſtomary and ſecureſt, 
to have it done by Bill, that ſo King, Lords and 
Commons may join therein 3 or whether by an 
impeachment from the Commons, the Lords being 
only the Judges; or whether any thing ought or 
can be declared treaſon by Parliament, which was 
not felony by ſome known law before. 
Sir, I am of opinion that it is fafeſt and moſt a- 
greeable to the policy of this Government, that 
the declaring of any thing treaſon in Parliament 
ſhoul4 be by Bill, that King, Lords and Com- 
mons may join therein, that ſo fuch a precious 
thing as the life of the ſubj-&t ſhould have the great- 
eſt ſecurity imaginable, However, it is not to be 
doubted, but it hath been practiſcd otherways, and 
that many perſons have been condemned in Parlia- 
ment upon impeachments from the Commons, far 
facts which were not treaſon by any known law, 
And the reaſon may be, thereby to prevent the dan- 
gers that might ariſe from ſome Miniſters of State 
growing ſo great with the King, as that they ſhould 
be able to ſecure him from ever giving his conſent to a 
Bill, In ſuch a caſe, by giving ill counſel and o- 
ther ſecret courſes, (happily as far as reaſon, yet 
not known by any law) they would be ſecure from 
puniſhment, if this way of proceeding againſt ſuch 
a perſon, where the King's concurrence is not neceſ- 


Vor. VII. 


in the Houſe of Commons. 
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lary, were not allowed of. And the preſerving of 
this right, is ſo far from being contrary to the wis- 
dom of our Anceſtors, that it is very agreeable to 
all their proceedings in the conſtitution of this Go- 
vernment, in order to ballance it the better, and 
preſerve it againſt the deſigns of great ill Men. And 
as to the other objection, whether the Parliament 


can declare any thing treaſon that was not felony 


before by ſome known law ? I am quite of another 
opinion, and do believe the practice hath been o- 
therways. The Judges in Nich. the 24's time were 
condemned for giving extrajudicial opinions, which, 
I think, was not felony by any Sta ute Law. A 
Knight of Cheſhire was condemned in Parliament, 
for conſpiring the death of the King's uncle: An 
Earl of Northumberland, for giving liveries to ſo 
many perſons as were judged a little army. And 
many other caſes which I have read of, in which 
perſons have been condemned in Parliament, when 


their crimes were not felony by any known law. 


But I do not take any delight in ripping up old 
Statutes or Precedents about treaſons. I am ſorry 
the misfortunes of our times ſhould make it now 
neceſſary. But if the Parliament, as I conclude, 
have often declared ſuch things as theſe treaſon, and 
the Commons have impeached perſons guilty of 
ſuch crimes, for high treaſon ; I ſce no jult objec- 
tion why theſe Articles ſhould not go up as they 
are drawn : For notwithſtanding what hath been 
faid to mitigate the crimes contained in theſe Arti- 
cles, I am of opinion, that the order made in the 
King's B-nch, about printing their «warrants for ſeix- 
ing of Books, their diſmiſſing of Grand Juries, doth 
tend lo the ſubverſion of the Government; and bath 
been, and ever ought to be, in Fudges, judged high 
treaſon. And therefore, that it cannot conſiſt with 
the prudence of this Houſe, nor the ſecurity of the 
Nation, that this perſon ſhould be impeached of 
leſs than high treaſon : And therefore I move you, 
that the Articles may be engroſſed. 


Mr. Paul Foley. | | 

Mr. Speaker ; Sir, we are not going about to de- 
clare any thing treaſon, but to offer our Articles. 
and leave it to the Lords; therefore moſt of 
theſe arguments would be more proper there : for 
we only impeach, they are to be the Judges, whe- 
ther the matter be treaſon. or no. It is true, we 
ought to be cautious what we do in it, becauſe it is 
not proper that this Houſe ſhould impeach a Man 
for treaſon, without having good grounds for it. 
But is not the Order about printing @ kind of an AF 
of State to ſerve inſtead of a Law? Is not the uſe of 
grand Juries a very eſſential part of this Govern- 
ment? And is not the diſmiſſing of them, as ths 
Fudge did, a way to render them uſeleſs? Are not 
his Warrants io /eize Books and Papers, arbitrary 3 
and doth not all tend to the ſubverſion of the Go- 
vernment ? And what better grounds ſhould we 
have for our proceedings ? I think the Articles are 
well drawn, and ought to be ingroſſed as they are. 


Sir Richard Temple. 

Mr, Speaker 3 Sir, I cannot admit that Parlia- 
ments, by impeachments before the Lords, can 
make any thing treaſon, but only ſuch matters as 
were treaſori by common law, before the Statute 
of Edward the third. And, I think, we ought to 
be ſo cautious of our polterities, as not to preſs for 


ſuch precedents, leſt you put into the hands of the 
Rrr Lords 
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Lords a power, for which we may have cauſe to 
repent hereafter, but never get back again: For 
the Lords do not uſe to part with thoſe Powers they 
once get. There are precedents by which it ap- 
pears, that the Lords have attempted to make de- 
clarative treaſons alone, without any impeachment 
from the Commons. Have a care how you give 
them encouragement to proceed therein; better 
keep to the other way of making no declarative 
treaſons but by Bill. 


The Articles were read, and Queſtion put : 


Reſolved, That the ſaid Sir William Scroggs be 
 impeached upon the ſaid Articles; and that the 
ſaid Articles be ingroſſed, and carried up to the 
Lords by my Lord Cavendiſb. 

Ordered, That the Committee appointed to ex- 
amine the proceedings of the Judges in Meſtminſter- 
hall, and to prepare impeachments againſt Sir Fran- 
cis North, Chief Juſtice of the Common-Pleas ; Sir 
Thomas Jones, one of the Juſtices of the Court of 
King's Bench ; and Sir Richard Weſton, one of the 
Barons of the Court of Exchequer, do bring in ſuch 
impeachments with all convenient ſpeed, 


After the Articles were brought into the 
Houſe of Lords, the Lord Chiet-Juſtice put in the 
following anſwer 3 viz. 


The Anſwer of Sir William Scroggs, Knt. 
Chief-Juſtice of his Majeſty's Court of 


| King's Bench; to the Articles of Impeach- 


ment exhibited againſt him by the Com- 
mons of England, in the late Parliament 
aſſembled. 


6+ HE ſaid Sir William Scroggs, by, and 
6 under proteſtation, that there is no man- 
<< ner of high treaſon, nor any overt-act of high 
e treaſon, particularly alledged or expreſſed in the 
« ſaid Articles of Impeachment, to which the ſaid 
«« Sir William Scroggs can, or is bound by law to 
<« make any anſwer unto; and ſaving to himſelf, 
« (and which he prayeth may be ſaved to him) 
« both now and at all times hereafter, all, and 
« all manner of benefit and advantage of excep- 
tion to the inſufficiency of the ſaid Articles, in 
« point of law; as well for that there is no overt- 
< act of treaſon expreſſed therein, as for all other 


e the defects therein appearing ; for Plea thereto 


* he ſaith, That he is in no wile guilty of all or 
„any the crimes, offences, or miſdemeanours 
of what nature, kind, or quality ſoever, by the 
** ſaid Articles of Impeachment charged upon 
him, in manner and form, as in and by the inid 
Articles is ſuppoled ; which he is ready to aver 
and prove, as this honourable Houſe ſhall a. 


ward; and humbly ſubmitteth himſelf, and the 


«« juſtice of his cauſe, to this moſt honourable 
cc Houte : and prayeth ro be diſcharged of the 
*« premites, and to be hence diſmiſſed and acquit- 
<« ted of all the matters, crimes, miſdemeanoure 
« and offences, in and by the taid Articles of In; 
e peachment charged upon him, c. 

. Scrog gi. 


After this, a Petition of Sir Milliam Scroggs was 
read. 


To the Right Honourable the Lords Spiritual and 
Temporal, in this prejent Parliament aſſembled ; 
2 pumble Petition of Sir William Scroggs, 

nt. Chief Juſtice of his Majeſty's Court of King? 
. JR) f King's 


cc HAT your Petitioner, the laſt Parlia- 
cc ment, was impeached before your Lord- 
« ſhips, by the Houſe of Commons, of ſeveral 
Articles ſtiled high treaſon, and other great 
« crimes and mitdemeanours, | 

« To which your Petitioner hath now, with the 
« firſt opportunity, put in his anſwer to this ho- 
„ nourable Houſe. 

« Your Petitioner humbly pra that 
« Lordſhips would be plealec . 
Houſe of Commons to reply, that ſo a conve- 
*< nient day may be appointed for the hearing of 


„ the Cauſe; that your Petitioner may no longer 


lie under the reproach of che word high-trea- 
„ n. | 


And your Petitioner, as in duty bound, ſhall 
ever pray, &c. | 
W. Scroggs. 


Ordered, That the copy of this Anſwer and Pe- 
tition ſhall be ſent to the Houſe of Commons. 


But the Parliament being ſoon after prorogued, 
this Affair was dropped, However, the Lord 
Chief-Juſtice was removed from his high Station, 
and allowed a penſion for life. 
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XXXV. The Report from the Committee of the Com- 


mons in Parliament, appointed by the Honourable Houſe of Commons, 
to conſider the Petition of Richard Thompſon of Briſtol, Clerk; and to ex- 


amine Complaints againſt him. 


And the Reſolution of the Commons in 


Parliament upon this Report, for his Impeachment of High Crimes and 


Miſdemeanours ; 


The Report from the Committee of the Com- 
mons in Parliament, appointed to conſider 
the Petition of Richard Thompſon, and to 
examine Complaints againſt him, 


At the Committee appointed to take into conſideration 
the Petition of Richard Thomplon, Clerk ; and 
to examine the Complaints againſt him, 


e N the firſt place, the Committee 
F< read unto the ſaid Thompſon, the 
© heads of the Complaints againſt 
him; which (for the molt part) 
he denying, deſired to have his 
Ie accuſcrs brought face to face: 

EQ Whcreupon the Committee pro- 
ceeded to the examination of witneſſes, to prove 
the ſaid complaint. 

The fir/t witneſs examined, ſaith, That there 
being a great noiſe and rumour, that Mr, Thomp- 
ſon had prepared a Sermon to be preached on the 
thirtieth of January, 1679. the ſaid witneſs went 
to the ſaid Sermon, and did hear Mr. Thompſon 
publickly declare, that the Presbyterians were ſuch 
perſons, as the very Devil bluſnh'd at them; and 
that the villain Hampden grudged, and made it 
more ſcruple of conſcience, to give twenty ſhillings 
to the King, for ſupplying his neceſlities by Ship- 
money and Loan, which was his right by Law, than 
to raiſe Rebellion againſt him. And that the Preſ- 
byterians are worſe (and far more intolerable) than 
either Prieſts or Jeſuits. 

The ſecond ſailb, That hearing a great talk and 
noiſe ſpread of a Sermon to be preached by Mr. 

Themr/or, on the 30th of January 1679 was minded 
to hear the ſame, and accordingly did; at which he 
writ ſome notes: amongſt which, he faith, that 
Mr. Thompſon openly preached, that the Devi! 
bluſh'd at the Presbyterians 3 and that the villain 
Hampden Bri ged more to give the King twen 
ſhillings, whit n was his jult due by Law, (Ship- 


moncy and I. __ than to raiſe Rebellion againſt 
10 1nd that a Presbyterian Brother, qua 
sas 3reat a Traitor by the Statute, as any 
Prieſt or]. uit v /hatiocver, 

nat he heard, that Mr. Thompſon ſaid, that he 
Wee the J os 'rerians would be pulled out of 
the boule To he Goals filled with them: : and 
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The third ſaith, That he was cited to the Biſhop's 
Court, to receive the Sacrament laſt Zaſter 3, but 
being out of town at that time, did receive it at a 
place called Purl in Wiltſhire ; J and that a month 
after he came home, was again cited to the faid 
Court; and he did accordingly appear, and told 
the Court, that he hoped his abſence and buſineſs 
might be accepted lor a lawful excuſe: upon which, 
Mr. Thompſon immediately laid, that they would 
proceed to excommunicate him: Upon which, this 
Intormant produced his certificate, of which the 
Chancellor approved, and ſaid it was lawful, Here- 
upon Mr. Thompſon ſaid, that his receiving the Sa- 
crament from any other Miniſter, than the Mini- 
ſter of the Pariſh wherein he dwelled, was damna- 
and that he would maintain this 
doctrine. 

The fourth ſaith, That being at Briſtol-Fair, he 
heard a great talk and noile of a Satyr-Sermon pre- 
pared, and deſigned to be preached by Mr. Thomp- 


ſon againſt the Presbyterians, on the goth of Ja- 


nuary, 1679 and that very many reſorted ta hear 
him: in which Sermon, the ſaid Mr. Tbompſon de- 
clared and ſaid, that there was a great talk of a 
plot: but (ſays he) a Preby terian is the man; and 
further added, that the villain Hampden ſetupled 
to give the King 205. upon Ship- Money and Loan, 
which was due by Law, but did not ſcruple to raiſe 
Rebellion againſt him. 

The fifth ſaith, That Mr. T Need in a Sermon 
preached the goth of January 1679, did ſay, that 
the Presbyterians did ſeem to out- vie Mariana, and 
that Calvin was the firſt that preached the King-kil- 
ling Doctrine; and that after be had quoted Calvin 
often, ſaid, if this be true then, a Presbyrerian- 
Brother qua falis, is as great a Traitor as any Prieſt 
or Jeſuit: and that then he condemned all the Pro- 
ceedings of Parliaments. | 

The ſixth ſaith, That he the ſaid Mr. Thompſon; 
had utter'd many ſcandalous words, concerning the 
Act for burying in Woellen ; affirming, that the ma- 
kers of that Law, were a company of old Fool and 
Fanaticks, and that he would bring @ Schaol-boy., 


ſhould make a better Att my that, aud ranfirue it 
when be bad done. 


The ſeventh ſaith, That Mr. Thompſon in a Ser- 
mon by him preached (while Petitions for the ſit- 
ting of this Parliament were on foot) ſpeaking of 


a ſecond Rebellion by the Scotch, who had framed 
a formidable Army, and came as far as Durham, to 


Rrr 2 deliver 
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deliver a Petition forſooth ; and that they ſeemed 


rather to command than petition their Sovereign to 
grant; and comparing that Petition with the then 
Petition on foot, greatly inveighed againſt it, and 
ſcoffed much at it. 

The eighth ſaith, That Mr. Thompſon, (when the 
Petition was on foot for the ſitting of this Parlia- 


ment) uſed at the Funeral-Sermon of one Mr. 


Wharton theſe words, (pointing at the dead ſaid) 
that he was no Schiſmatical petitioning Rebel, and 


that by his inſtigations, the Grand-Fury of Briſto! 


made a preſentment of their deteſtation againſt pe- 
titioning for the fitting of the Parliament; tlrat the 


| faid Mr. Thompſon had told him, that he was Go- 


vernor to Mr. Narbor, when he was beyond Sea ; 
and ſaid, that he had been very often (and above 
one hundred times) at Maſs, in the great Church at 
Paris, and uſually gave halt a Crown to get a place 
to hear a certain Doctor of that Church, and that 


he was like to be brought over to that Religion; 


and that when he went beyond Sea, did not know 
but that he might be of that Religion before his 
return. That he is very cenſorious, and frequently 


a iiſts evil aſperſions againſt ſeveral Divines at Briſtol 


of great note, viz. Mr. Chetwind, Mr. Standfaſt, 
Mr. Cro/man, Mr. Palmer and others, ſay ing, that 


ſuch as went to their Lectures, were the brats of 


the Devil. 6 
The ninth ſaith, That Mr. Thompſon in his preach- 
ing inveighed bitterly againſt ſubſcribing Petitions 


for ſitting of this Parliament, faying, that it was 


the ſeed of Rebellion, and like to Forty-one ; and 
that the Devil ſet them on work, and the Devil 


- would pay them their wages ; ſaying, that before 


he would fet his hand to ſuch Petitions, he would 
cut it off, yea and cut them off, 

The tenth ſaith, That about two years fince, be- 
ing in the Chancel of St. Thomas's Church in Briſtol, 


where Queen Elizabeth's Effigies is, Mr. Thomp/on 
. pointing his finger to it, ſaid, that ſhe was the worſt 


of women, and a molt lewd and infamous woman: 
upon which, this Informant replied, he never heard 
any ſpeak ill of her: thereupon Mr. Thompſon ſaid, 
ſhe was no better than a Church-robber, and that 
Hen. VIII. begun it, and that ſhe finiſh'd it. 

The eleventh; Rowe faith, That in the year 1678, 


| he waited on the Mayor to Church, and that Mr. 


Thompſon who was there railed at Hen. VIII. ſay ing, 


he did more hurt in robbing the Abby-lands, than 
he did good by the Reformation. That after din- 


ner Mr. Thompſon comes to this Informant, and 


claps his hands on his ſhoulders, ſaying, hah boy, 


had Queen Elizabeth been living, you needed not 


to have been Sword-bearer of Briſtol. The ſaid 


Rowe asked him why? He replied, fhe loved ſuch 
a luſty Rogue (fo well) as he was; and he would 
have been very fit for her drudgery at Jhiteball. 

The twelfth ſaith, That he heard a great noiſe 
of a Sermon to be preached by Mr. Thompſon on 
the 3oth of January 1679, to the ſecond part of the 
ſame Tune ; and that he was preſent at the ſame 
Sermon, in which Mr. Thompſon ſaid, there was a 
great noiſe of a Popiſh Plot, but, ſays he, here is 
nothing in it but a Presbyterian Plot; for here they 
are going about to petition for the fitting of the 
Parliament, but the end of it will be to bring the 
King's head to the block, as they have done his 
father. | 

The thirteenth ſaith, That in January laſt, or 
thereabouts, there was a Petition going about for 
the ſitting of this Parliament, when Mr. Thom?/n, 


in Redcliff Church, in his Sermon ſaid, it was a {. 
ditious and rebellious Petition, and rather than lie 
would ſign it, his hand ſhould be cut off, 

The fourtheenth ſaith, The 8th day of April, he 
going to pay Mr. Thompſon his dues, ſpeaking con- 
cerning the Meeters in private; Mr. Thomp/jon faig, 
he would haut them out, and fill the Goals with 
them, and hoped to ſee their houſes a- fire about their 
ears in a ſhort time; and this he the ſaid 7 


doubled again and again. 


The fifteenth ſaith, That about December 1659, 
Mr. Thompſon came to viſit his mother, being 
lick, and diſcourſing of Religion, Thompſon ſaid, 
if he were as well ſatisſied of other things, as 
he was of juſtification, auricular confeſſion, pe- 
nance, extreme unction and criſm in baptiſm, he 
would not have been ſo long ſeparated from the Ca- 
tholick Church. And further affirmed, that the 
Church of Rome was the true Catholick Church. 
He further endeavoured to prove extreme unction, 
and auricular confeſſion, as well as he could out of 
the Epiſtles. Further, he hath heard him fay, the 
King was a perſon of a mean and ſoft temper, and 
could be led eaſily to any thing, but yet a Solomoy 
in vices ; but that the Duke of Vr, was a Prince 
of a brave ſpirit, would be faithful to his friends, 
and that it was our own faults that he was a Roman 
Cathohick, in that we forc'd him to fly into France, 
where he embraced that Religion. About the ſame 
time, he the faid Thompſon ſaid the Church would 
be militant 3 but greatly commended the decency 
of ſolemnizing the Maſs in France; and that it 
was performed with much more reverence and de- 
vorion than any other Religion doth uſe. He fur. 
ther heard him ſay in a Sermon, about the time of 
petitioning, he would rather cut off his hand than 
ſign it, and had many bad expreſſions of it; that it 
was the ſeed of Rebellion, and like forty and forty- 
one. And further, the ſaid Mr. Thompſon at one 
Sandford's ſhop-door in Briſtol, ſpeaking of Bedloe, 
ſaid, that he was not to be believ'd, becauſe Bedloe 
had ſaid he, meaning Mr. Thompſon, was at St. 
Omers, where Mr. Thompſon ſaid he was not; and 
that Bedloe was of a bad life and in many Plots, 


and not to be credited in any thing he ſaid. And 


that in another diſcourſe he commended the R:omi/h 
Clergy for their ſingle life, and is himſelf fo ; and did 
at the ſame time vility and rail at the Exgliſb Clergy 
for marrying ; ſaying it was better for a Clergyman 
to be gelt than to marry ; and that the Calviniſt: 
in France were letcherous fellows, and could ſcarce 
be two years a Prieſt without a wite, About the 
time, and after the Election of Sir ohn Knight to 
this Parliament, Mr. Thompſon ſaid, he was not fit 
to be believ'd, and as bad as any fanatick. He fur- 
ther ſaid in the Pulpit at St. Thomas's, that after 


excommunication by the Biſhop, without ablolu- 


tion from the Spiritual Court, ſuch a one was ſure- 
ly damned ; and he would pawn his Soul tor the 
truth of it, 

Evidence ended; Mr. Thompſon after the evidence 
given by every particular perſon face to face, was 
asked to every one, if he had any queſtions to 2% 
before they called another? Who anſwer'd, he 
ſnould not ſay any thing at preſent. When the 


witneſſes beſore- mentioned were all examined, Mr. 


Thompſon being deſir'd to make his defence, and 


declare whether he were guilty of the matters laid 


to his charge, did for the greateſt part contels 
words ſpoken to that effect; and in other things 


endeayoured to turn the words with more favour to- 


Wards 
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wards himſelf ; but the witneſſes being of great cre- 
dir, and many more being ready to have made 
good the ſame things, the Committee look*d upon 
the buſineſs to be of a high nature, and therefore 
ordered the matter to be reported ſpecially ; leaving 
ir to the wiſdom of the Houle. | 


The Reſolution of the Houſe of Commons, upon the 
ſaid Report. 


Reſolved, Nemine contradicenie, 


HAT Richard Thompſon Clerk, hath pub- 

lickly defamed his facred Majeſty, preached 
Sedition, Vilified the Reformation, promoted Po- 
pery, by aſſerting Popiſh Principles, decrying the 
Popiſh Plot, and turning the ſame upon the Pro- 
teſtants; and endeavoured to ſubvert the Liberty 
and Property of the Subject, and the Rights and 
Privileges of Parliament; and that he is a ſcandal 
and reproach to his function. 


And that the ſaid Richard Thompſon, be im- 
peached uton the ſaid Report and Reſolution of the 
Houſe. And a Committee is appointed io prepare the 
ſaid Impeachment, and to receive further injiruttions 
againſt bim; and to ſend for Perſons, Papers, and 
Records. 


Mercurii, 5 die Januarii 1680. 


A Petition of Richard Thompſcn Clerk, in cuſto- 
dy ” the Serjeant at arms attending this Houſe, was 
read. 

Order'd, That the faid Serjeant at arms be im- 
power'd to receive ſufficient ſecurity, for the forth- 
coming of the ſaid Richard Thomp/on, to anſwer to 
the Impeachment againſt him. 


Jan. 10. 1680. The Houſe was prorogu'd, which 
put an end to the intended Impeachmenr. 
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XXXVI. The Great Caſe of Monoeo r its, between 
the Eaſt- India Company, Plaintiffs, and 7. Sandys, 
Defendant: Whether their Patent for Trading to the 


Eaſt-Indies, excluſive of allothers,is good? 35 Car. II. 


1683. 


HE EKaſt-India Company having a 
FM) Patent granted them of the ſole 


Mr. Sandys for trading thither with- 
out licence; in which caſe, the fol- 
lowing Arguments were made, viz. 


Mr. Holt (afterwards Lord Chief- 
Juſtice) his Argument. 


The Governour and Company of Merchants of 
London, trading to the Eaſt-Indies, againſt 
Thomas Sandys, de Term Mich. 35 Caro- 
li 2di, Rs, Rot. 126. 


HE Defendant comes and prays Oyer of the 
Letters Patent, which are ſet forth, as we 

have declared and pleaded. 
To this Plea the Plaintiffs have demurred. My 
Lord, I do conceive the general queſtion in this 
Caſe, will be this, whether or no an action lies by 


the Company upon this Charter ; for that the De- 
fendant not being a member of the Company, has 
traded into the Eaſt-Indies without licence of the 
Company. My Lord, I think there may be two 
queſtions made in this caſe, firſt, whether or no 
this Grant of the King to the Company, to have the 
ſole trade to the Indies, excluſive of all others his 
Subjects, whether that be a good Grant, Secondly, 
Suppoſing it to be a good Grant, yet whether or no 
it does reſt ſuch an intereſt, liberty or franchiſe 
in the Company, that an action may be brought 
and maintained by them againſt any perſon trading 
to the Eaſt-Indies; who is not qualified by this 
Charter. My Lord, for the firſt, I do humbly 
conceive, that this Charter granted to the Com- 
pany to have the ſole trade to the Indies excluſive of 
all others is a good Grant; and my Lord, I ſhal! 
endeavour to make it appear to be a. good Grant 


from theſe conſiderations. Firſt, my Lord, from 


the conſideration of the perſons that are to be tra- 
ded withal, and they Are Infidels, and not Chriſtians, 
Secondly, my Lord, from the conſideration of Fo- 
reign Trade itſelf, how and in what nature by Law, 
it may be reſtrained by the King's royal Power. 


Ard 


* The Six following Arguments in this Great Caſe, were copied from the MSS. of Samuel Pepys Eſq; (Secretary to the Admi- 
Talty) in Magdalen College Cambridge. Theſe Arguments are of great concern to the Publick in general, and to every individual 
Man wn this Kingdom, either immediately or by conſequences; ſince Trade is the Life of a Nation; and muſt be of great Service to 
the Profeſſors of the Law, to ſhew on what grounds and reaſons the Caſe was adjudg'd. And the Proceedings on the Quo Harran- 
% in State-Trials, Vol. 4.P. 769. having been found uſeful to the Gentlemen of the Law,is the reaſon why theſe Arguments; (tho' 
not ſo properly a Trial) ſpoke by ſome of the greateſt Men that ever appear d at the Bar, are here inſerted. 

The Arguments of Holt, Treby, Finch, Pollexfen, and Sawyer, are very briefly abridg'd in St inner's Reporti. But the Argument; 
of Mr. Williams, and the Lord Chief. juſtice Fefferies, are not mentioned there. OED Et | 
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And in the third place confider the circumſtances 
and particulars of this Grant made to the Company 
in this cate, | 

My Lord, for the firſt, that does relate to the 
perſons to be traded with, they being Infidels and 
not Chriſtia:s ; I do conceive that by the law of the 
land, no ſubject. of England can trade with Infidels, 
without licence from the King; or at leaſt ic is in 
the power of the King to prohibit it, and for this 
very reaſon, becauſe Infidels are by the Law taken 
notice of, and the Law hath adjudg'd them to be 
Perpetual enemies: the Law hath fer a mark upon 
them, and they are uſed as all other enemies are. 
And fo, 7 Rep. 17. 6. the expreſs words of my 
Lord Coke are in Calvin's caſe; ſays he, Inftdels 
are perpetual enemies. Reg. 28 2. That ſets forth 
the Writ of Protection, that was given to the 
Prior and Brothers of the Hoſpital of St. Zovn at 
Feru/alem, that it was uſed for the defence of the 
Church, contra Chriſti & omnium Chriſtianorum ini— 
micos, 12 H, VIII. 4. It a man do beat a man 
outlawed, a Traitor, or a Pagan; and they bring 
an action, he may plead his being a Pagan, and in 
abatement of his action: I mention this, my Lord, 
to ſhew what opinion the Law has of theſe people, 
zudging of them to be enemies as they are Infidels; 
and for that reaſon has excluded them from the be- 
nefit of the Law, and the common Juſtice the Nation 
affords: and from that it may be inferred, that ſince 
the Law hath excluded them from common juſtice, 
{urcly the Law will not allow an intercourſe or inti- 
mate correſpondence with ſuch perſons to the ſub- 
jects of England, And, my Lord, this is grounded 
upon the care that the Government hath, or ought 


to have by the conſtitution of the Government ut- 


ſelf, of the Chriſtian Religion, which I conceive is 
the main end of Government. The profeſſion and 
preſervation of Chriſtianity is of ſo high a nature, 
that of itſelf it ſuperſedes all Law: it any Law be 
made againſt any point of the Chriſtian Religion, 
that Law is 77/9 facto void. Why? Becauſe it is 
made againſt the prime and original end of Govern- 


ment. If the King conquer a Chriftian country, their 
Law continues till it be altered by the King; but it 


he conquers a Pagan country, the Law ceaſes ip/o 
fatto to be Law; tor the Law of Infidels is contrary 
and repugnant to the Chriſtian Religion. Why 
then if the Chriſtian Religion have the prevalence 
in Chriſtian countries,there mult be ſome means pro- 
vided by the Law, whereby the King may have a 
power to preſerve it : and there is nothing more 
dangerous to the right Religion, than for the pro- 


feſſors of that Religion to have commerce with Pa- 


gans; we read how the Children of Vrael were per- 
verted from the true Religion, by converſe with the 
Nations round about them, in the book of 7udges. 

And Grotius de bello & pace Lib. 2. Chap. 15. Pa- 
ragh, 11, ſays, Cavendum eſt enim ne nimia commix- 
turatio contagium adferat infirmis, quamobrem utile 
erit, Sedes diſtingui ficut Iſraelitæ ſeorſim ab 
AEgyptiis babitarunt. | 

The Government is to take care that there is not 
an infection, by correſpondence with Infidels; my 
Lord, *tis not to be doubted but that the King is to 
have a care of the Chriſtian Religion. In old times 


of Popery, Bradton, Lib. 2. Ch. 24. the King of 


England, lays he. is Dei Miniſier & Vicarius & 5, 
ch. Bratton, Jus vlicum eſt quod ad Stalum. 

This is look upon to be part of the Fus publi- 
cum, the care oi Rehigion and ſacred things, and 
the propagation tnereof, why then; my Lord, if 


this be true, then "ris lawiul for the King to tale 
care and uſe his Royal Authority, to prevent a1) 
his Subjects from being pervert d. My i org. 1 
think *tis plain by the Writ of Ne Exeat Revs 
that ſays the King may prohibit any perſon I A: 
going beyond Sca. Way ? tor the defence of the 
Realm; that is a ſufficient reafon, ic is not in the 
power of the party to litigate it with the King, but 
he muſt ſubmit. Now always Religion is firtt to be 
regarded; ſecondly, the delence of the KR hz dom ; 
and thirdiy, the Trade thercof. Now, my Loy: 
the ſubjects of a Chriſtian Prince going to Pe 
with Infidels, being in their company, that may be 
dangerous to the State and Religion; ſo that it mult 
neceſſarily be in the power of the King to controul 
it. Hob. 217. Curteon's caſe, it was adjudged that 
an Information did lie at the Common Law, belote 
any Statute, againil any perſons that ſhould trant- 
port Coin, becavic 'tis againſt the Policy and Stare 
of Government, that money ſhould be tran ported; 
now if it be againſt the Policy of State to trade 
with Infidels, by the tame reaſon that ought to be 
reftrained, In the next place, I will conficer forcion 
trade, and whether the ſubjects of En2/and have 
right to ſuch a foreign trade, that they can ad Iii. 
tum trade without any controul, and I conceive 
they have not. | 
Lirſt, My Lord, I conc:ive that the liberty and 
right of a foreign trade, depends upon agreement 
and contract with for-1gn Princes, in whoſe coun- 
try the trade is; and if lo be it do depend upon a- 
greement and amity with the Prince; then have 
not the ſubjects of England ſuch an uncontroulable 


right, of trading, becauſe it depends upon the acci- - 


dents of Peace and War; which, if there were ſuch 
a right, it could not. 30. ch. Magna Charta, ones 
Mercatores, niſi pub:ice antea probibiti fuerunt babeant 
ſalvum & ſecurum conduttum exire de Anglia & ve 
nire in Angliam, & morari & ire per Angliam præter— 
quam in lem pore guerre. Then he gocs on further, 
it there happen to be War with a foreign Prince, 
and the Kingdom of ZExgland ; and the Merchants 
of that Country be found in Fugland, this ſhews 
that War is an interruption of the Commerce, 12 
H. 7. cb. 6. my Lord, that Statute recites that the 
Merchants- Adventurers inhabiting within the city 
of London, and divers parts of Jar gland, had free 
paſſage, c. into divers parts of / ain and other 
places, that were in league and amity with our 
Kingdom and Sovereign; fo that it appears that 
league and amity is the foundation of Commerce. 
Selden in his Mare clauſum, lays the rights of 
trades are founded on the covenants of Princes ; what 
is the reaſon ? leſt the manners and morals of the 
people ſhould be corrupted by the example of to- 
reign Nations. My Lord, 2 Rylls Abr, 214. men- 
tions the Parliament-roll of 1 /7 5, wherein 1t is 
ſaid, that the Commons did p-tition the King, that 
the Merchants of England, paying their cuſtoms 
and other duties, might have liberty to export their 
goods to any place or country, notwithſtanding 
any proclamation to the contrary: and the King 
ſays he will be adviſed, he would advile with his 
Council. My Lord, from that time to this it ap- 
pears, that there was no complaint of the King's 
proclamation as illegal, that did prohibit their 
trade; but they only pray that he would make in 
alteration of the L. aw. But there were ſeveral pro- 
clamations at that time to reſtrain the ſubjcct from 
trading with foreigners, (therefore they deſire he wpuld 


conſent they miglit trade; ) but the King in that 
cale 
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caſe did think fit to part with his power, but gives 
the uſual anſwer in ſuch caſes, My Lord, in the 
next place it is neceſſary, for the King to have pow- 
er to reſtrain a foreign trade; becauſe a foreign 
trade, as the caſe may be, may be very inconvenient 
and miſchievous : for *tis well known, that if fo 
be the importation of foreign Commodities do 
exceed the exportation of domeſtick, that trade is 
rather a grievance than a benefit; fo tis ſaid, 2 
Inf. 325. And, my Lord, there has been ſuffi- 
cient appearance of this matter of late days, 

My Lord, the importation of rib cattle, by 
the 18 of this King, chap. 2. was declared to be a 
nuſance. So the 29th of King Charles I. the im- 
portation of French commodities; why this, my 
Lord, is declared, the Statute does not enact it, but 
declares it to be in itſelf a common nuſance : why 
now, if ſo be a trade come to be a nuſance, that it 
is rather hurtful than advantagious; the King by 
virtue of his prerogative is to defend the Nation, 
and protect his Subjects trom theſe evils, he has 2 

ower to reſtrain theſe evils; eſpecially when we 
have the judgment of the Parliament, by whom 
theſe things have been declared to be nuſances 10 
Rep. 141. In the caſe of the Ifle of EH, the firſt 
Statute that was made concerning Sewers, was in 
H. VT's time; there was a queſtion, that ſince there 
was a thing ſo neceſſary as the taking care of the In- 
undation with remedy there before any Statute, ſays 
the book, the King by his prerogative as the foun- 
tain of Juſtice, might take care of it, tho there was 
no Statute then. My Lord, when foreign com- 
modities come to be an annoyance to the people, 
the Law muſt be defective if the King had not a 
power to reſtrain them. But in this Caſe here 'tis 
only a regulation of Trade, a Grant of it to the 
Company; and 'tis only ſpecified how they ſhall 
manage that Trade, to the intent all people might 
trade under the government as they ought to do; 
and I think, my Lord, it is well known that if this 
Company had not ſettled and eſtabliſhed a Trade 
in the Indies, Mr. Sandys nor none of theſe Gentle- 
men could have had an opportunity to do it, And 
if they have liberty to interfere with the Company, 
they would ruin the Company, and they themſelves 
could not trade; but I know what objections will 
be made againſt me, even by the Defendants Plea. 
My Lord, that 18 E. III. ch. 3. to wit, that the 
Sea ſhall be open to all Merchants to part with 
their Merchandize where they pleaſe 3 which, with 
ſubmiſſion to your Lordſhips, cannot be taken ſo 
univerſally as they themſelves would have it, For 
if you will take the words to be ſo large, without 
any manner of reſtraint, you will make this Statute 
to give liberty of trade to the King's enemies, for 
they are Merchants. But, my Lord, the next an- 
{wer Igive to it, is this; I conceive the true mean- 
ing of the Statute is, that the Sea ſhould be open 
without paying any extraordinary. duties, but what 
might jultly be impoſed : that is, that none ſhould 
Pay any duty or cuſtom for Navigation, but only 
rhe due cuſtom, that is, when they come into Port. 
And fo I muſt compare that Statute with Magna 
Charta, 30 cb. omnes Mercatores niſi publice antea 
prohibili fuerint, habeant ſalvum & ſecurum conductum 
exire de Anglia & venire in Angliam, &c. ſine malis 
toluetis; ſo that they have liberty allowed in this 
caſe to trade without unlawful exactions. But, my 
Lord, in the third place, ſuppoſing this Statute to 
be taken as general, as I know the other ſide endea- 
vours it ſhould, yet it cannot extend to this caſe z 
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for I think they can hardly make it out, that at that 
time there was any trade drove with Infidels, but 
the trade was drove with Chriſtians: Why. now, it 
there was not ſuch a trade had at the making ot 
that Statute, we mult not extend the Law to this 
caſe, which differs from the reaſon of trade in other 
caſes, That there was none, I think appears plainly 
by Hiſtory ; Hollingſbed's Hiſtory of Augland 162, 
whereas, lays he, in times paſt, the chief trade was 
in Holland, Portugal, &c. now, lays he, men not 
being content with thole journeys, they have ſoughr 
out the Eaſt and Weſt-Iudies, and have made now 
and then ſuſpicious Voyages. And it appears by the 
Statute of H. VII. that I mentioned before, that the 
ancient trade of England conſiſted with near Coun- 
tries, and to the trade was at the time of the ma- 
king of this Statute. | 

My Lord, I do obſerve as to the Calc I reported 
before, when the Commons did petition the King, 
thatthey might have liberty to trade notwithitanding 


any proclamation 3 Rolls Ar. 214. they were noc 


of an opinion at that time, that this Statute did 
extend to Merchants, to give them liberty to trade 
every where at their will and pleaſure; it they had, 
they would have inſiſted upon it, and urged it to the 
King, that whereas there was a Statute gave them 
free liberty, therefore de ſire the Law might be ob- 
ſerved : but they do not deny, no they tacitly ac- 
knowledge the King had ſuch a power, 

My Lord, it does appear what the ancient trade 
of England was by the Cuſtoms; for at the Common 
Law there was no Cuſtom. but in three things, 
Wool, Woolfell and Leather, theſe are the Cul- 


toms that were due to the King by Common Law; 


indeed, there was foreign Cuſtom, but that was for a 
foreign commodity, and was, prize; Dyer 10g. 
2 Inſt 52; S 43. Davies Rep. 8. 181 ' 

Now, my Lord, if fo be the trade of the Nation 
had conſiſted of other commodities, it may be ſup- 
poled, there would have been cuſtom paid for them 
afterwards in Ed. IIl's time; when new Trades 
were introduced, we find Acts of Parliament made 
for raiſing new Cuſtom, therefore ſince no Cuſtom 
was paid, but theſe ancient Cuſtoms, we may ſup- 
poſe the trade of the Nation moſtly conſiſted of 
thoſe commodities. Fizberb. nat, br. 8 f. Dyer 
165. Merchants as well as others may be prohibited 
from going out of the land, or any perſon whatſo- 
ever; and Davies, Rep. fol. 9, b. gives one reaſon 
why the King did permit the Merchants to trade 
when it was in his power, by Writ, of Ne: Exeat 


TITLED 


without the King's licence: Ca. Liss. fal. g. a Subject 
can't build a Caſtle, or other Fortreis defenſible, 
without licence of the King; why? becauſe it may 
be dangerous. Why then ſhould a Subject trade with 
an Infidel Country, without licence ſrom the K ing? 
tor by trading with Infidels they indanger their Re- 
ligion. And therefore, as it requires licence to 
build. a Caſtle, tho“ a man otherwiſe might law- 
fully do it upon his own ground; ſo for the ſame 
reaſon does it to trade with Infidels, ꝙ Kev, 87, J. 
2 Inſt. 199. A man cannot incloſe his ground to 
make a Park without licence of the King; in that 
caſe he takes nothing from any body, but ſuch in- 
cloſing and turning profitable ground into à place 
of pleaſure, may be of publick conlequence, and 
therefore cannot be done without the King's licence, 
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11 H. VII. 23. If two men play at ſword and buck- 
ler, and one kill che other, that is felony. But if 
they play with licence of the King, that is not fe- 
fony fo that the King hath power to prohibir, and 
by his command make that unlawful, that otherwite 
would be lawtul. For the King may command a 
man, by his Writ to ſtay in the Kingdom, and it he 
go contrary to the King's Writ or Proclamation, in 
that caſe the King may ſeize all his Lands for the 
contempt, as in the caſe of Sir Francis Inglefield : ſo 


that as the King may govern the trade of the Nation 


in regard it may be mitchievous, the King may hin- 
der it, when it will be apparently miſchievous. 
In the third place, I ſhall conſider the Grant; and 


the Grant hath theſe things in it. *Tis a Grant to 


a Company, that they and their children ſhall trade 
to the Indies, notwithſtanding any Statute or diver- 


ſity of Faith or Religion; and that they ſhould have 


the ſole commerce and trade there. There is a prohi- 
bition to any of the King's ſubjects to trade there 


without licence. Now, my Lord, this Grant I 
take to be good; for my Lord, tho? it may not in 


itſelf be lawful without the King's licence, yet it is 
in the power of the King to make it ſo. And for 
this reaſon can the King make an Alien a denizen. 

The reaſon of the Law, why an Alien is unca- 
pable to purchaſe lands here, is becauſe 'tis againſt 
the policy of the Land for to ſuffer a Foreigner to 
come into England and enrich himſelf with the lands 
and goods of the Kingdom, yet the King may cure 
this incapacity ; but notwithſtanding he be made a 
Denizen, yet does he remain an Allen ſtill, and 
ſubject to that Prince from whence he came; Dyer 
3. ch. B. So that notwithſtanding it may be dan- 
gerous for an Alien to have land, yet the King is 
entruſted with it, and he may give this Alien liber- 
ty to purchaſe land. | 

My Lord, it is, as I have obſerved, unlawful to 
tranſport the Coin of England; yet the King may 
give leave to tranſport Coin, as there is a precedent 
5 Car. I. of a licence to tranſport 10000 /. So, my 
Lord, for the trading with Infidels, tho? in itſelf it's 
againſt the policy of the Government ; that is, for 
the ſubject to have an uncontroulable liberty to 
trade at their pleaſure: yet the King, who is entrul- 
ted with the adminiſtration of the Government, may 


give authority to do it. And there is a great deal 


of difference between trading in a Company, and 
trading out of a Company: if they trade in a Com- 
pany, they trade under the Government of Eng- 
land; if they trade out of a Company, then they 
trade out of the Government of England, and out 
of its protection. This Company is incorporated 
and made to have the government of this trade; 
they being Chriſtians, no queſtion, are to take care of 
the Chriſtian Religion; and to take care that their 
Agents and Factors that trade under this conſtitu- 


tion, keep up to that Religion they profeſs; but cer- 


tainly it is quite another thing when people trade of 
their own head, there they converſe only with Infi- 
dels, they cannot have Divine Offices. 

My Lord, it has been objected, Oh, but ſay 
they, if the King give a licence to ſome, tho' they 
cannot do it without the King's licence, yet the 


King having diſpenſed with this Law, this diſpen- 


fation ſhall have an univerſal influence, and give li- 
cence to others, 

My Lord, it ſeems to me a very ſtrange infe- 
rence, they acknowledge that make this objection, 
that without the King's licence, beyond what it is, 
where the King hath qualified his Grant ſolely to 
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the Company and their Factors, they would have ic 
extend to all the people of England. I think "is 
the firſt time that ever the King's licence, or au. 
thority that he gives, ſhould be extended beyond 
itlelf, But, my Lord, the great objection will be 
that this is a Monopoly, and therefore the Grant js 
void in Law; with ſubmiſſion, I think it is none 
and I hope I have ſaid lomething already to prove 
it to be none, and it does not come within the de- 
finition of a Monopoly, 3 Inſtit. 181. A Mond- 
poly is an inſtitution or allowance of the King, by 
his Grant, Commiſſion or otherwiſe, to any per- 
lon or perſons, bodies politick or corporate, of or 
for the fole buying, ſelling, making, working or 
uſing of any thing; whereby any perſon or perions, 
bodies politick or corporate, are ſought to be re- 
{trained of any freedom or liberty that they had be- 
fore, or hindred in their lawtul trade : reſtrained of 
the-freedom they had before, that I think they 
cannot make out, that they ever had any ſuch free. 
dom. They cannot make out they were in poſſcf. 
ſion of this trade before, therefore this Charter does 
not reſtrain them of any freedom they had; then 
ſay they, it hinders others lawtul trade. x 

My Lord, I have made it appear that the trading 
with Infidels without licence of the King is not a 
lawtul trade. But to go further, tho* the proof 
lies on their ſide, they having the aſfirmation; yet 
I hope to give ſuch evidence, as is even as much as 
can be expected in any caſe. In the 43d of Queen 
Elizabeth, a Parliament was fitting at Weſtminſter, 
and at that very time there was a Charter granted to 
this Company; and a Charter that had theſe very 
words, of having the ſole trade excluſive of others; 
and there had been another Charter granted before 
of having the fole trade, 27th of the Queen, 
Now in this Parliament 43d of the ſaid Queen, the 


Parliament fell very vigorouſly againſt Monopo- 


lies, and brought in a great catalogue of them, 


But, my Lord, I do obſerve that in allthe catalogue, 


and in all the debates of Parliament at that time, 
there's not one word mentioned of the Eaſt-India 
Company's Charter, neither of the Charter of the 
27th of the Queen, nor of the Charter of that very 
Parliament. Nay, there is not ſo much as mention 
made of the Charter granted to any other Com- 
pany. My Lord, I have this from a Book that is 
lately come out, Townfbend*s Collection of Proceed- 
ings in Parliament, 244, 245. there is the whole 
catalogue of Monopolies, and the full debate of 
them; but as for any Charters of Corporations, 
tho* there were many at that time, there is not the 

leaſt complaint. | 
My Lord, between the 43d of the Queen, and 
the 20th of King James, is about twenty-three 
years; in the 43d of the Queen, the diſcourſe of 
Monopolies firſt began in Parliament ; and they 
were conſidering, it may be ſuppoſed, all this time, 
how to ſettle the matter of Monopolies, and to de- 
clare what were Monopolies. And after all this 
long conſideration, and fo great an agitation as it 
had, they came to make the Statute of 21 7c. 
which ſeems to be a ſettling and bounding the preto- 
gative of the Crown, and right of the Subject:; it 
does condemn Monopolies, and has theſe words, all 
Monopolies, and all commiſſions for the ſole buy- 
ing, Sc. or uſing of any thing within the King's 
Dominions, why that is condemned. But, my 
Lord, it does appear that the Parliament were {0 
far from condemning the Charter of this Company» 
or the Charter of any other Company; that there 
is 
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is an expreſs proviſo that the Statute of Monopolies 
ſnould not extend to any Company for the ordering 
or manzzing of trade, tho' I think the words of 
the. Statute did not reach this caſe, yet they were fo 
careful, that they would have a proviſo to ſave this 
and all other Companies. And, my Lord, there 
is a Statute 3 Fac. cap. 6. by the preamble of 
which Statute, it appears that the King had granted 
a Charter to divers Merchants to be a Company, 
and to have the ſole trade into Spain and Portugal, 
excluding all- others, that were not members. 
The Statute recites the miſchief of liberty to all the 
King's ſubjects to trade there: I obſerve, the Parlia- 
ment did not condemn the Charter to be unlawful, 
but took it to be good, and that nothing leſs than an 
Act of Parliament could reſtore the liberty of trade 
to the ſubjects againſt the Charter; for they do ſay, 
notwithſtanding the Charter had given the ſole right 
of trade to the Company, yet it ſhould be lawful 
for all people to trade there, notwithſtanding that 
Charter. Now, my Lord, Ido think, that prac- 
tice and uſage is a great evidence of the Law: I 
ſhall ſhow your Lordſhip ſome precedents of ſome 
Charters, that have been granted to perſons of a 
ſole trade excluſive of others. 6 Feb. 26 Eliz. ſhe 
granted to Abraham Gilbert and his aſſociates the 
ſole trade to China, prohibiting others. 6 March, 27 
Eliz. there is a Patent to Sir Malter Raleigh to dil- 
cover new Countries that were heatheniſh and under 
Infidels. 11 Sept. 23 of her Reign, there was a 
Patent to divers Turky-Merchants to have the ſole 
trade to Turky, excluding all others. 1/} of Jan. 
34thof the Queen, a Charter granted to the Turky- 
Company. 5 July, 27th of the Queen, there were 
Letters Patents granted to certain Noblemen 
and Gentlemen to trade into Barbary, and that du- 
ring twelve years none ſhould trade there, but they, 
their Agents and Aſſigns. 3o Eliz. a Patent 
made to the Merchants of Exeter, to have the ſole 
trade to the Rivers of in 
Guinea; 34th of the Queen, another Patent to Gre- 
gory and Pope, to have the ſole trade to Guinea. My 
Lord, all theſe I have gow quoted, I have cauſed to 
be examined on the Rolls, and are to be found there. 
2. Brownlow 296. there it was held by my Lord 
Cole, that no ſubject ought to trade to an Inkdel 
Country without licence of the King, for fear of 
being perverted from the Chriſtian Religion; this 
my Lord Coke ſays, and he ſays he had ſeen an an- 
cient precedent of a licence, More 675. Darcy and 
Allen, Juſtice Dodderidge (that I think was only 
then Serjeant) argues againſt the Patent, but he 
did agree that a Grant to a Company to have the 
ſole trade with Infidels is a good Grant, and the 
King by his prerogative might reſtrain his ſubjects 
from it: headmits a Patent for fole Printing was 
good; why, becauſe the publick was concerned, 
My Lord, the Parliament of late time have been 
lo far from looking upon the EXaſt- India Company 
to be a Monopoly, that they have declared it to be 
for the good of the Kingdom; 14th of this King, 
<p. 24. in the preamble 'tis recited. 

Now, my Lord, I hope I have made good, that 
the King has this power both by precedents, by au- 
thorities, and opinion of Lawyers; and alſo the 
judgment and the opinion of the Parliament: And 
that it was never condemned, and ſo I conclude this 
frtt point. The ſecond point, my Lord, in the 
next place, which I ſhall be very ſhort upon, for 
that it will be conſequential to what I have endea- 
Yes 8 before; that is, ſuppoſing it to be 
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a good Grant, whether if any perſon do trade to 
the damage of the Company, tis a good ground 
tor an action. 

Firſt, I do think the Company have, and cis 
very plain they have an inheritance, and *tis a fran- 
chiſe and liberty they could not have, unleſs they 
had the King's Grant, and others excluded from it; 
then it does agree with all the caſes of this nature; 
wherever the King grants, a franchiſe to one, and 
another perſon violates the franchiſe, the King's 
Patentee may have an action of the caſe, againſt 
the perſon that does interfere or violate the fran- 
chiſe. 22 H. VI. 14. 11 H. IV. 47. ſuppoſing 
the King grant a man a Fair or Market, if any 
man ſet up another Fair or Market, tho“ with the 


licence of the King, yet he that has the Grant ſhall 


have an action. Now the Zaft- India Company are to 
be at great charges, nay, there is a truſt repoſed in 
them, that they ſhall trade, and catry on this trade 
for the good of the Company; ſo that they are put 
into a trade, and are obliged to carry it on. The 
Defendant hath no right; if they have a right, 
they ſhall have a remedy againſt any that invade it. 
And for theſe reaſons 


I pray your Judgment for the Plaintiff. 


Sir George Treby, (afterwards Lord 
Chiet- Juſtice) his Argument. 


The Governor, and Company of Merchants of 
London, trading into the Eaſt-Indies, a- 
gainſt Thomas Sandys. Trin. 35 Carols 
Secund; Reg. Rot. 126. | 


May it pleaſe your Lordſhip, 


Am of Counſel in this caſe with Thomas Sandys 

the Defendant. The caſe ariſes upon a Charter 
ſet forth by the Plaintiffs, and a Statute pleaded 
by us; and it is as Mr. Holt has opened it. Only 
I ſhall, for my purpoſe, open it a little more than 
he did. | 

It is a ſpecial action on the caſe, declarative 3 
wherein the Plaintiffs declare, that King Charles II. 
our preſent King, by his Letters Patents, bearing 
date the 3d of April, in the 14th year of his reign, 
reciting, that the Governor and Company of mer- 
chants trading into the Eaſt-Indies, had been of 
long time a corporation, and enjoyed divers liber- 
ties, privileges and immunities, by virtue of divers 
Letters Patents and Charters, granted to them by 
Q. Elizabeth, and K. James; and the King being 
intormed, that divers diforders and inconveniences 
were then lately committed, to the great prejudice 
of the ſaid company, and interruption of their 
trade: Whereupon they had humbly beſought the 
King, to grant and confirm their ſaid Charter, with 
ſome alterations and additions, tending to the ad- 
vancement and benefit of their trade. 

The King gives and grants to them, that they 
ſhall be a corporation perpetual, to have ſucceſſion 
and capacity, Cc. And further willed and grant- 
ed, that they, and every one that was, or ſhould 
be of the company; and their ſons at their ſeveral 
ages of 21 ; and their apprentices, factors, and 
ſervants employed by them, might, and ſhould 
freely traffick, and uſe the trade of merchafidize 
by ſea, by ſych ways and paſlages then found and 
diſcovered, as they ſhould think fitteſt, into, and 
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from the Eaſt-Indies ; and into, and from the 
Iſlands, Ports, Havens, Cities, Creeks, Towns and 
Places of Aſia, Africa, or America, or any of 
them, beyond the cape of Bona E/peranza, to the 
ſtreights of Magellan; as by the Court of the 
Company ſhall trom time to time be limited and 
agreed; without any moleſtation, impeachment or 
diſturbance, any ſtatute, uſage, diverſity of reli- 
gion or faich, or any other cauſe or matter whatſo- 
ever notwithſtanding, ſo always the ſame trade be 
not undertaken, or addreſſed, to any Country, 
Iſland, Port, Haven, ys Creek, Town, or 
Place, already in the lawful} and actual poſſeſſion 
of any ſuch chriſtian Prince or State, as at this pre- 
ſent 1s, or at any time hereafter ſhall be in league 
or amity with the King, his heirs or ſucceſſors, 
and who doth not, or will not accept of ſuch 
trade. 

And further grants, That they and their ſuccel- 
ſors, and their factors, ſervants, and aſſignees, in 
the trade of merchandize for them, and in their 
behalf, ſhall for ever hereafter have, uſe and enjoy, 
the whole, entire and only trade and traffick, and 
the whole, entire, and only liberty, uſe and pri- 
vilege of trading and trafficking, and uſing the 
feat and trade of merchandizing, to and from the 


ſaid Eaſt-Indizs ; and to and from all the Iſlands, 


Ports, Havens, Cities, Towns and Places afore- 
ſaid. - 

And further grants to them, That the ſaid Eaſt- 
Indies, or the Iſlands, Sc. ſhall not be viſited, fre- 
quented or haunted by any of his ſubjects, during 
the time that theſe Letters Patents remain in force, 
contrary to the true meaning of the-ſaid Letters 
Patents, and the virtue of the prerogative royal. 
Charging allo and commanding, and prohibiting 


all other ſubjects, that none of them viſit, haunt, 


trequent, or trade, traffick or adventure, by way 
of merchandizing into or from any part of the ſaid 
Eaſt-Indies, &c. unlels it be by and with the li— 
cence and agreement of the Company, in writing 
firſt had and obtained under the common ſeal. 


Here the declaration makes a break, or ſtop, 
and ſo it would ſeem as if the reſtraint and prohi- 
bition were abſolute and general; but upon Oyer 
prayed os the Letters Patents, they being ſet forth 
in hae verba, it appears to be, ſub modo, under the 
following penalty, viz. Upon pain that every ſuch 
otherperſon or perſons, that ſhall trade to or from the 
Haſl-Indies, ſhall incur the King's indignation, and 
forfeiture and loſs of the goods, merchandizes, and 
other things whatſoever, which ſo ſhall be brought 
into this Realm of Eng/and, or any the dominions 


of the ſame. As allo the Ship and Ships, with the 
furniture thereof, wherein ſuch goods, merchandi- 


zes and other things, ſhall be brought or found, 
the” one half of all the ſaid forfeitures to be to the 
King, ns heirs and ſucceſſors; the other half to 
the Company. And further, all and every the 
ſaid offenders, for the ſaid contempr, to ſuffer im- 
priſonment during the King's pleaſure ; and ſuch 
other puniſhments as to the King, his heirs and 
ſucceſſors, for ſo high a contempt, ſhall ſeem meet 
and convenient; and not to be in any wile deliver- 
ed, until they and every of them ſhall become 
bound to the Governor, in the ſum of 1000 J. at 
leaſt 3 at no time then after to fail or traffick into 
any part of the ſaid Eaſt-Indies, &c. And further 
grants, Thar the Company may grant and give 


licence under the common ſeal, to any perſons to 
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fail and traffick to the E. Indies; and that the 
King, his heirs and ſucceſſors, will not, durin 
the Letters Patents, give licence to any perſon to 
{ail or trade there. | 
By virtue of which Letters Patents they alledge 
they have been, and are a corporation; and have 
had, eſtabliſned and managed, and do ſtill manage 
a great trade of merchandize to the ſaid Eajl- Indies 
with the inhabitants there; who at the time of 
making the ſaid Letters Patents, or ſince, were 
not chriſtians, nor ſubjects to any chriſtian Prince 
or State; but were, and are infidels, and enemies 
of the chriſtian faith ; and have ſpent and laid out 
many and great ſums of money on that occaſion, 
And further ſay, that the commerce and trade 
aforeſaid cannot be eſtabliſhed, managed or car. 
ried on but per hujuſmndi Corpus Cortoratum, by 


ſuch a Corporation; and that they ought to have 


and enjoy the ſole trade there, according to the 
form and effect of the ſaid Letters Patents. 

But the ſaid Thomas Sandys being a ſubject of the 
King, and no member of the Company, nor ſon, 
apprentice, factor, ſervant, or aſſignee, ſufficiently 
knowing the premiſes, and deſigning to prejudice 
the Company, contrary to the form and effect of 
the ſaid Letters Patents, after the making the 
ſame, and after the Company had ſettled their 
trade, 19 Jan. 34 Reg. did trade into the Eaſf.-In- 
dies, within the Parts, Regions, and Places above- 
ſpecified, beyond the promontory of God Hope, 
on this ſtde the Streight of Magellan aforefaid, in 
certain Ports and Places, called Atcheon, Mechlops- 
tan, and Porta Nova, with a certain Ship called 
the Expectation, without the licence, and againſt 
the will of the Governor and Company, and to the 
prejudice, mpoveriſhment, and manifeſt grievance, 
and againſt the form and effect of the ſaid Letters 
Patents; to the damage of the plaintiffs 1000 /. 


The defendant prays Oyer of the Letters Pa- 
tents 3 whereupon they are ſet forth iz H ver- 
ba. 

And thereupon the defendant pleads the Statute, 
18 Ed. 3. cap. 3. whereby 'tis enacted, That the 


Sea be open to all manner of Merchants, to paſs with 


their merchandize where it ſhall pleaſe them. 
Upon this the plaintiffs demur. 


My Lord, I ſhall not differ with Mr. Holt in the 
ſtate of the controverly, but make. the ſame two 
points, viz. 1. Whether this Patent, as it purports 
an excluſion of all other ſubjects from this trade, 
be good or void? 2. Whether here be an apt ſuit 
brought ? | 

In the firſt place, I ſhall not queſtion bur the 
Patent is good, to make theſe perſons a corporation, 
and all the privileges and benefits they can derive 
from being a body corporate, they may enjoy, 
and apply them to trade if they will, Yet as to 
this particular, I ſhall obſerve thus much, that when 
ſuch Charters of incorporation were firſt taken no- 
tice of in Q. Elizabeth's and K. James's time, they did 
not eſcape the cenſure af learned men, who foreſaw 
the ill uſe of them. Co. Mag. Char. 540. Three 
things which have fair pretences are miſchievous, 
1. New Courts; 2. New Offices; 3. New Cor- 
porations trading into foreign Parts, or at home; 
which under the fair pretence of order and govern- 
ment, in concluſion tend to the hindrance of trade 
and traffick, and in the end produce Monopolies. 


Rolls 
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1. Rolls Rep. 226. Juſtice Dodderidge ſays, theſe 
things would overthrow the Realm, 

In this argument I am ſenſible I am to ſpeak of 
a tender point, the King's prerogative : But I ſhall 
creat it with that regard and deference that I ought, 
and as our Books teach us, 

The prerogative is great ; but it has this gene- 
ral and juſt limitation, That nothing is to be done 
thereby that is miſchievous or injurious to the ſub- 


ect. 

f Finch's Law, 81, 83, 84. ſpeaks highly of it, 
as a matter divine. The King, (ſays he) carries 
God's ſtamp, and has the ſhadow of God's excellencies 
given him; the power of God is always joined with 
juſtice 3 for to do wrong, is not omnipotence, but weak- 
neſs. So it is with the Ring; be can be no wrong- 
doer, he is all juſtice 3 therefore he has a prerogative 
in all things that are not injurious to the ſubjedt, as be 
may create Corporations, &c. (ſays he.) And ſo ſay 
I, he may create Corporations, and this Corpora- 
tion ; but for the ſame reaſon he cannot add a re- 
ſtraint to all other ſubjects from exerciſing this 
trade. 

I ſhall lay for my foundation, that this Patent, 
as to reſtraining the trade, and excluding all other 
ſubjects, has the nature of a Monopoly, and is 
therefore void in that particular. 

Mr. Holt and I are agreed on the deſcription of a 
Monopoly, which is made by my Lord Coke, Pla. 
Coron. 181, viz, an Inſtitution by the King, by 
his grant, commiſſion, or otherwiſe, to any perſon, 
or corporations, of or for the ſole buy ing, ſelling, 
making, working or uſing of any thing, whereby 
any perſon or corporations are ſought to be reſtrain- 
ed of any freedom or liberty they had before, or 
hindred in their lawful trade. 

And the like deſcription is made in the pream- 
ble of the A& concerning Monopolies, 21 Fac. 
cap. 3. where it is alſo declared, That all grants 
of Monopolies, and all other matters or things 
whatſoever, any way tending to the inſtituting, 
erecting, ſtrengthning, furthering or countenance- 
ing of the ſame, are altogether contrary to the 
laws of this Realm, and utterly void, and of no 
effect; and in no wiſe to be put in uſe or exe- 
cution. 

If therefore this trade to the Eaſt- Indies be a 
lawful trade, then this Patent for the reſtraining it, 
muſt be a Monopoly. The nature of a Monopoly 
conſiſts in reſtraining a common right; it ap- 
propriates to one, or a few, what others had the 
lawful uſe of before. | 

I confeſs I did a little wonder to hear merchan- 
dizing to the Eaſt-Indies objected againſt as an 
unlawful trade, and did not expect ſo much divi- 
nity in the argument; but to that I ſhall endeavour 
to anſwer by and by. 

Generally ſpeaking, merchandiz ing was always 

reckoned a lawful trade; every man might uſe the 
ſea, and trade with other Nations, as freely as he 
might uſe the air. 
And for this trade to the Eaſt-Indies, it was law- 
fully uſe! before there was a Company, or elſe 
there had never been a Company. This trade has 
been long, but this Company is made by theſe 
Letters Patents 22 years ago. 

This is not diſtinguiſhed, nor diſtinguiſhable 
from the reaſons and rules laid down in the other 
cales of Monopolies. | 

I ſhall chiefly inſiſt upon two caſes in one book, 
Cole 11. Rep, the taylor of Ipſwich his caſe, fol. 53, 

Vor, VII. | 
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and Darcy and Allen's caſe, called the caſe of Mo- 
nopolies, ol. 86. It is the main ground of both 
thoſe caſes that at Common Law no man could be 
prohibited to exerciſe his trade, for that is an avoid- 
ance of Idleneſs, it helps to provide ſuſtenance for 
a man and his family; and 'tis a ſervice to the 
King : and the conſequences of reſtraining trade are 
pernicious, as railing prices of commodities and im- 
poveriſhing men, bad commodities, Cc, 

Now that foreign trade was underſtood to be 
comprehended under this general reſolution, I de- 
fire your Lordſhipto look upon the report of the 
Taylor's of Iich caſe, in 1. Rolls rep. 4. where 
it is ſaid that no trade of Merchandize can be hin- 
dred by Patent, and a Charter to hinder trade at 
Sea is void; as that a hundred men ſhall have the 
ſole trade or the like. 

The King's prerogative cannot make this good, 
it is not lawful for a man to reſtrain: himſelf from 
his trade, 5. Moor 242. 2 Leon. 210, a bond 
not to uſe his trade of a Dyet or a Smith is void, 
ſo a bond not to plough his land. 

And ſo a bond that a man ſhall not go out of his 
houſe, for a man muſt ſerve the King, and do his 
duty with his liberty and his labour; and if Mer- 
chants and Mariners ſhould enter into a bond or a 
covenant not to trade, or not to trade to the Eaſt - 
Indies, it were void. And if it be unlawful for a man 
_ reſtrain himſelf from it, the King cannot reſtrain 

im. 

Another reaſon is, the King cannot by his Letters 
Patents take away the ſubjects property, and I do not 
know a greater property than freedom of trade and 
labour; the King cannot take away fix - pence that 
a man has got by his trade, much leſs can he take 
away his whole trade: if the profit which a man 
gets by his trade be his own, the liberty whereby 
he acquires it is his on; otherwiſe the whole pro- 
perty of Traders were precarious. 

Mr. Holt would expound the Statutes that areplead- 
ed, to ſignify that the King ſhall not lay an impoſition 
upon Merchandize, though that be not the true 
meaning of the Statute, yet even that were ſuffici- 
ent for our purpoſe, and will prove that the King 
cannot totally prohibit a man to trade; for if he 
can prohibit abſolutely, he can prohibir ab modo, and 
require that none ſhall trade unleſs they pay ſo 
much; and ſo much for licence; and ſo by that 
means hemight lay that impoſition, which it is agreed 
he cannot. 

In Darcy's Patent there was a rent of a hundred 
marks per annum, reſerved to the Queen ; and 
they that drew, and they that argued chat Patent, 
ſuppoſing the Grant of the ſole trade to have been 
good, made no doubt of the conſequence, that 
the reſervation was good. 

Ic is truly ſaid by my Lord Coke, Co. Mag. Cha, 
47, & 63. that all Monopolies concerning trade 
and traffick, are againſt the Common Law, and 
divers Statutes z and *tis as truly ſaid by him, Co. 
Placita Corone, 182. that though theſe Monopolies 
were ever without Law, yet they were never with» 
out friends, 

Several attempts have been made for them, Mr, 
Holt has cited ſome ; for the molt part, they lurked 
private, ſometimes they have appear'd in Courts of 
Juſtice, but there they have always been diſap - 
pointed. 

Rot. Parl. 30. Ed. III. nu. 33. It appears there 
had been a Patent granted to one Peachy, for the 
ſole ſelling ſweet Wine in London: this concerned a 
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with their Merchandize. 6 Ede. III. (Sat. 1 


thing of delicacy, and was a matter of ſmall 
moment then; yet the Patent was brought into 
Parliament, and adjudged void, and the party pu- 
niſhed. | | 

Co. Mag. Charta 61. and Pla. Cor. 182. A Pa- 
tent granted by Philip ang Mary (in reſpect of 
Philip's landing there) that all Malmſeys ſhou'd be 
imported at Southampton, and not elſewhere, ad- 
judged void. 14 H. VIII. was the College of Phy- 
ſicians erected by Letters Patents; wherein there 
was a clauſe, that none without their allowance, 
ſhou'd practice Phylick in, or within ſeven miles 
compaſs of London. Coke's 8. Rep. p. 114. Dr. Bon- 
ham's caſe but they were well-advifed,that that clauſe 
in the Letters Patents was void. And therefore, 16H. 
VIII. they procured an Act of Parliament to make 
good their Letters Patents; and the very rea ſon of 
making that Act, was to give that force to that re- 
ſtraint, which cou'd not be by the Letters Patents 
only. 

4 5th Jacobi, was granted a Patent for ſole prin- 
ting of Law-Books, the validity of which happen'd 
to come in queſtion in 1668, in Chancery; between 
the Patentces and ſome Bookſellers, who had ac- 
quired copies of Law-Books to be printed, and it 
was referred to all the Judges. 8 

Many ſpecious reaſons were given to maintain it; 
as, that the Invention of Printing was new, that it 
concerned the State, and was matter of publick 
care; that it was in the nature of a proclamation, 


and none could make proclamations but the King. 


That the King had the making of Serjeants and Ot- 
ficers, and Judges of Law ; that they were printed 
in a particular language and character, with abbre- 
viations, c. But it was the opinion of all the 
Judges, certified to my Lord-Keeper, that thoſe 

rſons who had acquir'd Copies ſince the Patent, 
could not be reſtrain'd by the Patent from printing 
them. | 

Lord Chieſ-Juſtice. It received another Judg- 
ment in the Houſe of Lords. 

Sir George Treby. Not this caſe, my Lord. 

But beſides the Common Law, our point is moſt 


ſtrongly eſtabliſh'd by particular Statutes, and it 


has bcen the wiſdom and care of Princes and Par- 
liaments in all times to aſſert this freedom of trade. 
Magna Charta, cap. 30. All Merchants (if they 
were not openly prohibited before) ſhall have their 
ſafe and ſure conduct to depart, come and tarry, to 
buy and ſell without any manner of evil toll, by 
the old and rightful cuſtoms, except in time of 
War. 

It is true, as Mr. Hol! ſays, that this provides a- 
gainſt Mala tolneta, but *tis plain too, that it eſta- 
bliſhes their liberty of trading, and coming and 
going with their Merchandize. 8 

My Lord Coke ſays, indeed, that this reſpects 
Aliens only, but more ſtrongly proves that the 
Engliſh had this liberty; for they would never have 
extended it to Aliens, and have Jett the Zaplijþ 
without it. 

From this exception (ii antea publice probibili fue- 
rint) it cannot be inferred that the King may reſtrain 
his ſubjects from trade; for my Lord Coke in his 
Comment. fol. 57. ſays that this prohibition muſt be 
intended by Act of Parliament, for that it concerns 
the whole Realm, and is imply'd by the word prblice. 

Beſides that this prohibition muſt relate to Aliens 
only, and that likely in reſpect of War too. 

Subſequent Statutes make it moſt clear 2 Ed. III. 
cap. 9, Merchants Strangers ſhall go and come 


35 Car. II. 


cap. 1. all Merchants, Strangers and others, mas 
freely buy and fell their commodities, fron; 
whence ſoever they come, without interruption ; 
notwithſtanding Charters or Uſage to the th: 
trary. Which Charters and Uſage (if any be) the 
King, Lords and Commons hold to be of no force. 
as being to the damage of the King and his great 
Men, and the oppreſſion of the Commons. 

14 Edv. III. (Stat. 2.) cap. 2. All Merchants 
Aliens, Denizens and Foreigners, (except thoſe 
which be of enmity) may without let, come with 
their Merchandize, tarry and return, 

25 Edw. III. (Stat. 4.) cap. 2. If any Charter. 
Proclamation, Command, Ulage, Allowance oz 
Judgment be made to the contrary, it ſhall be 
void, | | 
28 Edw. III. (Stat. 1.) cap. 2. eſtabliſhes the 
like freedom, as in the time of that King's Proge- 
nitors, and there is uſed the word Engliſh Mer- 
chants, as in other Statutes the wordDenizens, 

I obſerve that it was then look'd upon as an an- 
cient right, it having been in the time of his Pro- 
genitors. | 

2 K. II. cap. 1. 11 R. II. cap. 7. and 16 R. II. 
cap. 1. are to the like purpoſe. : 

When there has been occaſion to prohibit an 
Merchandize, 1t has been done by Acts of Parlia- 
ment. 

27 I. VI. cap. 1. confirmed 28 H. VI. cap. 1. 

prohibits Merchandize, growing or wrought within 
the Dominions of the Duke of Burgundy, and the 
like, 4 E. IV. cap. 5. till that Duke revoked his 
Proclamation concerning our cloths, 
3 E. IV. cap. 4. Forbids importing woollen caps, 
cloths, laces, Cc. and many other Statutes of like 
nature; whereof ſome in his preſent Majeſty's 
reign, as concerning 1ri/þ cattle, French goods, and 
concerning our Foreign Plantations : all which were 
vain and needleſs, it the King alone could have re- 
ſtrained the ſame. | | 

26 I. VIII. cap. 10. Gives power to the King 
during his lite, to reſtrain or ſet at liberty traffick 
beyond Sea for certain Countries. Now Henry the 
VIIIch, as my Lord Cote (1/7. co. 361.) obſerves, 
ſtood as high upon his prerogative, as ever any King 
had done; and would never have accepted his pow- 
er from a Grant of Parliament, if he had had a 
prerogative of this nature before. 

35 Elix. cap. 7. It is enacted that the Queen 
may prohibit tranſporting of corn, by proclama- 
tion; and ſo it is 1 Jac. cap. 25. which ſhews that 
a proclamation, which is an Act of Prerogative, was 
not ſufficient tor the purpoſe, without the authority 
that was derived upon it from the Acts of Parla- 
ment, 


My Lord, I ſhall now anſwer Mr. Holl's Argu- 
meats, and Allegations. 

Firſt, he ſays, that by the Law of the land, no 
ſubject can trade with Infidels without the King's 
licence, 


But I ſay this is gratis dictum, and I muſt deny the | 


Law to be ſo. He cannot find any Statute, Judg- 
ment or Reſolution in all our Law-Books to ts 
purpoſe. 

All the authority he has is a caſual ſaying of 3 
ſingle Judge in Mihbelbzrz's cafe. 

For in Darcy and Allen's caſe, there is not 4 
word ſpoken by Dodderidge, or any other concern 
Ing trade with Infidels. | fs 
Dodderioge 
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Dadderidge ſays nothing of foreign trade; cites 
and affirms the Law of Mag. Charta, cap. 30. 

Micbelborn's caſe is in 2d. Brownlow 296. and it 
s in theſe words. Hill. 7 Jacobi, in the Common 
Bench, upon a motion made for conſultation, upon 
i prohibition awarded, it was ſaid by the Lord Coke, 
chat no ſubject of the King we trade with any In- 
fidels without licence of the King; and the rea- 
{on of that is, he may relinquiſh the Catholick Faith 
and adhere to Infideliſm. And he ſaid, he had ſeen 
a licence made in the time of Edw. III. where the 
Eing recited that he having a ſpecial truſt and con- 

fidence that his ſubjects will not decline from his 
Faith and Religion 3 licenced him ut ſugra, and 
this did ariſe upon a recital of a licence, made to a 
Merchant to trade to the Eaſt- Indies. 

Firſt, To this ſlender authority I anſwer, 

If the Law had been according to this conceipt, 
chere would have been much ſaid and done about it 
in divers caſes ; there would have been proceedings 
againſt perſons that had traded to Granada, (of 
which the Moors Joſt the Dominion within theſe 
200 years) to Barbary, to Turky, and other Infidel 
places in Aſia, Africa, or America, but we never 
heard, or read of any till now. | 

Secondly, Tis an apocryphal caſe ; that Book, 
called Brownlow, is of little authority, it was prin- 


ted without approbation of the Judges, or any le- 


gal licence. N 
And the conceipt is of leſs authority, it is repor- 


ted as dium obiter, upon a motion, a caſual ſaying 
of the Judge; which the Clerk took, and likely 
miſtook, for it is no where ſaid in my Lord Coke's 
own Books, though they are voluminous. And 
the ground of his laying (if he did lay it) is, that he 
had ſeen a licence in Edo. III's time, but I cannot 
learn that it has been ſeen by any man elſe, Nei- 
ther Mr. Holt nor I can find it, nor does my Lord 
Coke tell us where it was; perhaps it was taken 
upon truſt, and miſtaken, perhaps not authentick, 
and perhaps a ſufficient anſwer to it would have been 
tound in it : however, it was but one, and certainly 
it the Law had required it, there would have been 
more than one licence from the beginning of our 
Records till that day. 

Una Hirundo, &c. 

Thirdly, The reaſon there given makes ſtrongly 
againſt this Charter, the reaſon is, leſt men ſhould 
decline from the Faith; ſo that it ſeems there is a 
ſpecial truſt in the King, that he ſhoujd ſuffer none 
to go into Infidel parts, but ſuch as are orthodox, 
found and firm in Religion ; ſuch of whom the 
King is ſpecially aſſured that they will not fall from 
the Faith, this is to be exerciled by the King only ; 
and he is to grant licence to particular and known 
perſons of whom he has this confidence, the King 

cannot grant his royal care to the Company. 

But now this Charter would have this truſt depu- 
ted and transferred, for it contains a licence not on- 
ly tor the then Members of the Company (who 
were twenty-two or twenty-three years ago) but 
their unknown ſucceſlors, and to their ſons begotten, 

and to be begotten, and their Servants, Factors, 
Apprentices, and Licenſees. | 

Mr. Holt alſo gives a reaſon for this trade being 
unlawful, namely, that the Law has judged Infidels 
to be perpetual enemies, for which he relics upon 
another ſingular ſaying of my Lord Cote in Calvin's 
caſe, fol. 17. and recites two authorites cited there, 
namely the Regiſter, 28 2. and 12 U. VIII. 4. 
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And he takes notice that the children of Hel 
were perverted from the true Religion by converſe 
with the Nations round about them. And he cites 
Grotius de Jure belli & pacis, lib. 2. cap. 15. par. 
11. where he ſays, Cavendum eſt ne nimia commix- 
tio contagium adferat Infirmis. 

As to this ſingular opinion of Infidels being per- 
petual enemies, it is not eaſy to underſtand what my 
Lord Coke means by it; his words are theſe, | 

All Infidels are in Law, perpetui inimici, for be- 
tween them, as with the Devils whoſe ſubjects they 


are, and the Chriſtian, there is perpetual hoſtility, 


and can be no peace; for as the Apoſtle ſays, 24 
Corinthians 15. W."at agreement is there of Chriſt 
with Belial, or what part has the Believer with the 
Inſi del. | 1 . : 

It ſeems by theſe words, that it is to be under- 
ſtood of a ſpiritual diſcord in reſpect of Religion; 
and not a temporal between the Nations: for he ſays, 
tis becauſe they are the Devil's ſubjects, and he 
relies upon the Texts of Scripture : and if this per- 
p=cual hoſtility be taken into political and proper 
tenſe, and the Law be ſo, it deſtroys the licence and 
privilege of the Company, and their action brought, 
and all poſſibility of ſuch a thing for them. There 
15 not nor can be any peace, treaty, or intercourſe 
between the Engliſb and the Indians, but a conſtant 
never- ceaſing [tate of war; and elpecially if it be 
founded upon a Divine Precept: for whatſoever 
prerogative the King may have, he cannot have a 
prerogative to diſpenſe with the Canon of the 
Scripture. * 

But, my Lord Coke himſelf does much clear this 
matter, Jur. Co. 155. where he ſays that there may 
be peace and leagues of commerce with Infidels. All 


that the Regiſter ſays, is, that the Hoſpitallers were 


inſtituted for defence contra Chriſti & Chriſtiano- 
rum inimicos; which is an expreſſion of enemies of 
Religion, not of the State, In the book of Henry 
the VIIIch, he faid indeed, obiter, that a perſon 
out-law'd, a Traitor, or a Pagan being beaten, ſhall 
not have an action; it is true in caſe of an Outlaw, 
or a Traitor, it may be pleaded in abatement : but 
no other Book ſays, nor can any man maintain 
that the Law is ſo in caſe of a Pagan. 

A Pagan, Turk or Jew, may maintain an action 
of debt or battery, or other perſonal action here; 
were it otherwiſe, there could be no trading of the 
Jews here, nor of the Turks; the contrary where- 
of is implied and admitted in the Act of Naviga- 
tion, 12 Caroli II. cap. 18. paragr. 18. 

By the like reaſon that there ſhou'd be no tra- 
ding with Infidels, there ought to be no foreign 
trade at all, for there is no Country where the Re- 
ligion does not differ in ſomewhat or other, from 
the Religion eſtabliſh'd in the Church of England. 

And whatever he ſays of the children of 1/rae!, 
I think there are many inſtances in the Old Teſ- 
tament of commerce with the Heathen, though J 
not foreſeeing ſuch uſe of Divinity here, am not fo 
well furniſh'd. | | 

As to the citation out of Crotius, it is by way of 
caution only; but the whole drift of that chapter, 


demonſtrates that commerce and leagues with Infi- 


dels are lawful, and he expounds that text. of 2 Cor. 
which my Lord Coke bottoms upon, to refer only 
to joining with them in Idol worſhip. And to ſhew 
clearly the mind of that Author, he has writ a whole 
Book, intitled, Mare Liberum, to manifeſt the 
right and lawfulneſs of trade to the Indies; _ 
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he ſays that God in nature, appointed all-people to 


reſort to and trade with others, for that he hath given 


feveral commodities to ſome, which others ſtand in 
need of. | 

I muſt take leave to ſay, that this notion of Chri- 
ſtians not to have commerce with Infidels is a con- 
ceit abſurd, monkiſh, phantaftical and phanatical. 

'Tis a-kin to Dominium fundattr in Gratia. 

The Indians have a right to trade here, and we 


there, and this is a right natural and human, which 


the Chriſtian Faith doth not alter. 

I agree with Mr. Holt, that an Act of Parliament 
made againſt the Chriſtian Religion is void; but I 
think a Charter againſt natural and civil right is as 
certainly void. | 


Mr. Helt further ſays, that publick ſafety and 


policy are concern'd in this trade, and therefore it 


ſhould be reſtrainable by the Common Law ; and 
he cites Courteen's caſe, Hob. 270. where ſeveral 


Merchants were puniſh*d for buying and tranſport- 


ing great ſums of money, becauſe (the Book ſays) 
it was againſt the State-Policy and ſafety of the 


Kingdom; and fo puniſhable, and not permitted 


by the Common Law: and Mr. Holt ſays, that 


trading with Infidels is in like manner againſt the 


State-Policy too. 

Anfeo. That was in the Star-Chamber, and per- 
haps it was one of the errors for which that Court 
was diſſolv'd, 16 Car. I. cap. 10. in which Act it 
is ſaid, that the Judges of that Court had under- 
taken to puniſh where no Law did warrant, 

If tranſporting of money had been prohibited by 
Common Law, the Statutes 9 E. III. cap. 1. and 
5 R. II. cap. 2, &c. had been needleſs ; but before 
thoſe Statutes every man might diſpoſe of his own 
private money as he wou'd. And in that caſe of 
Courteen*s the offence ſeems to have conſiſted in in- 


groſſing great quantities, and ſo it more fully ap- 


pears in a contemporary report of the ſame caſe, in 
the ſelect caſes added to Popham, 149, and 150. 
where it is faid, that as one ſhall be puniſh'd for ingroſ- 
fing commodities, ſo another for great quantities of 
money, all other commodities being thereby in- 
grols'd. And this point of Courteen's caſe is a good 


authority againſt the privilege claimed by the Com- 


pany, which in truth is nothing elſe but to ingroſs 
to themſelves all the commodities of India, &c. 
But if the Common Law would have all the trea- 
ſure kept within the Realm, it does not follow that 
we muſt keep all other commodities, and have no 
trade at all; at leaſt without ſpecial licence, I know 


no State-Policy or Law for that. 


In the next place, Mr, Holt conſiders foreign 


trade and ſays, the ſubjects have not a right to trade 


abroad, ad libitum. 

Anſw. This is againſt the former argument and 
the ground of the Plaintiffs declaration, for that 
was, there ſhou'd be no trade to thole places, for 
a ſpecial cauſe, (viz.) becauſe they were Infidels ; 
but this argument imports, that there ought not to 
be any trade at all abroad, no not with chriſtian 
countries withour the King's licence. 

The reaſon, with which he would ſupport this ar- 
gument, is, becauſe trade depends upon treaties, 
and upon the accidents of peace and war, which the 
King has the power of. | 

But this too thwarts the former argument, for 
Infidels he fays are perpetual enemies; and if ſo, there 
is no peace nor treaty with them, and therefore no 


trade to be (as not by the Company) with them. 


Beſides, allowing there may be peace and trea. 
ties with them, I cannot ſee how this conſideration 
can conduce to the preſent queſtion ; for it cannot 
be pretended, that the King makes league: 
with Indian Princes, that one part of his ſubje; 
fhould trade thither, and the reſt ſhould nor © 
that the King is, or can be in amity with them, as 
to one part of his ſubjects (namely the Company) 
and in enmity with them, as to the other of hi 
ſubjects. | | 

The King has, and is to preſerve the highways 
but it is to keep them for the paſſage of himſelf and 
his people; not to ſhut them up againſt any of his 
people at leaſt, except in caſe of war. | 
Fe cites the Statute 12 HF. VII. cap. 6, where 
the Merchant- Adventurers, ſay they had commerce 
with Spain and Portugal, and other places in league 
and amity with the King. 

No doubt they had, and beyond this is truly ſaid 
in the ſame Statute, that of right they ought to 
have it, which ſhews that it was not by the King's 


grant or licence. And in like manner the Defen- 


dant of right ought to have trade with the Ju- 
dians, there being no war betwixt this Realm and 
them, | 
Fe cites out of Roll's Abridgment, 2 Pars. 214, 
a note of Ret. Parl. 1 H. V. nu. 41. where the 
Commons pray that all Merchants may export and 
import to and from any place, any goods at their 
pleafure, paying the cuſtoms and other dues, any 
proclamation notwithſtanding ; the King anſwers, 
that he will be adviſed by his Council. 

And Mr, Holt takes this to be an acknowledge- 
ment by them of the legality of the proclamation. 

Anfe@, It is not fo, for it was the courſe then, to 
propoſe and paſs declaratory and confirming (as 
well as other) Laws, by way of Petitions to the 
King; and tho* they thought the proclamation ille- 
gal, yet it was more proper for them to endeayour 
to obtain redreſs by prayer, than conteſt. But 
their Petition was a Petition of Right, and the pro- 
clamation (eſpecially if there were no war a-foot) 
was void, being againſt the Common and Statute 
Law. And to cite and ſet up ſuch a proclama- 


tion, is to ſet up grievance to the Law: and yet 


take it there was an extraordinary occaſion at that 
time, Hen, V. having occaſion to lay an embargo 
on ſhips, in order to his proceeding to his great 
war in France. 

He ſays that foreign trade may be miſchievous, it 
may be a nuſance, ſo the importing 1ri/þ cattle and 
French goods have been declared to be by the Par- 
liament, and the King may reſtrain ſuch evils. 

Anſw. Theſe Acts of Parliament were enacting, 
and they enact it ſhall be adjudged a common nu- 
ſance. They did not find and declare it to have been 
one before. | 

If it had been ſo, there had been no need of 
theſe Acts, and we know the reaſon of that clauſe 
was to make the matter difp-nſable. 

If the importing Eaſi-India commodities be a 
nuſance, it is not licenceable, and the Company 
cannot maintain their trade, much leſs their action; 
unleſs it ſhould be thought that the bringing in of 
thoſe commodities by the Defendant ts a nuſance, 
but the bringing in the ſame by the Plaintiffs is not. 

He inforces this with a reaſon, that there may 
be miſchief from the abundance of the importation 
exceeding our exportation, and reſernbling it to 


what is ſaid 10 Rep. 141, that by the Common 450 
(e 
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the King ought to ſave and defend his Realm as well 
againſt the Sea as againſt enemies; that it ſhould 
*. be drowned nor waſted ; and as the King may pre- 
vent inundat ion of water, ſo he ſays, he may as to trade. 
nſw. This is a ſimilitude in words, but not as 
to the nature of things, and if there be any force in 
in, it is againſt the Plaintiffs 3 for there is not in 
their Charter any limitation, the Company may 
bring in as much as they will, nay, it ſeems by their 
allegation, that this trade is to be managed moſt 
largely by means of the Company, and therefore 
thence is rather the danger of the glut. FOE 

Mr. Holt makes it a great argument to maintain 
the Charter, that it is a neceflary regulation of the 
trade, and that the trade could not have been ſet- 
tled but by ſuch a Company; and ſays, if it ſhould 
be laid open, it would ruin the trade both of the 
Company and the Defendant. . ; 

And it is averred in the declaration, that this 
trade cannot be managed, but per bujuſmodi Corpus 

orporatum. 

3 This contradicts Michelborn's caſe, for 
that was upon a licence granted to a ſingle Mer- 
chant to trade to the Eaſt- Indies; and it is known 
chat this trade has been manag'd by private perſons 
before, and ſince there was a Company. 

And this is to ſet up convenience or pretence of 
convenience againſt Law 3 the Statute, which we 
have pleaded, lays that all trade ſhall be open; the 
Plaintiffs ſay, it ſhall be open to them only, be- 
cauſe they can manage it beſt. 

If other men ſhould ſay that they could manage 
ir better, the pretence were as fair for them to ex- 
clude the Company from the trade. i 

But I except againſt this averment, it is a frivo- 
Jous and impoſſible averment, no iſſue can be taken 
upon it, unleſs iſſue ſhould be taken upon a ſimili- 
tude, (viz.) bujuſmodi Corpus Cor poratum. ; 

If a licence were granted (as it is faid to be in 
Michelborn's caſe) to one man to trade to the Eaſt- 
Indies; and he ſhould bring ſuch an action, and a- 
ver that the trade could not be managed but by ſuch 
an one as he, it would not be good, and yer as 
good as this is. In an action for words, it is not al- 
lowable to alledge that the Defendant ſpoke ſuch 
words, or Hus familia. | 

Moreover, the declaration as it is penn'd, contra- 
dicts itſelf ; for it ſays, that the trade cannot be mana- 
ged but by the Company,and yet charges the Deten- 
dant, that he did manage a trade there 3 which 15 not 
poſſible, and it is penal enough upon the Defendant, 
that he attempts to manage trade where he cannot. 

Mr. 119: objects, that the Statute we plead,ought 
not be taken univerſally, that the Sea ſhall be o- 
pen to all Merchants; for then it would extend to 
vive liberty of trade to the King's enemies who are 
Merchants. | 

Anfw. True it is, neither this, nor any ſuch Law 
extends further than to Alien Armies and Subjects, 
there are jura belli, as well as jura pacis ; and it is un- 
derſtood, that enemies who are foreigners may be 
taken and proceeded againſt according to martial 
Law; but the Defendant is a ſubject, and cannot be 
an enemy. | 

He ſays further, that this Statute ſhould not ex- 
tend to this trade, becauſe that in Edw, III's time, 
when it was made, trade was driven with Chri- 
itians only, and not with Infidels. 

It this be ſo, it deſtroys the only authority, he 
has (viz.) Micbelborn's caſe, where the only ground 
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of the opinion is, that there was a licence granted to 
trade with Infidels, in the time of the ſaid 2d. III. 
But this Statute muſt be taken as it is penned 
univerſally, and not conſined to thoſe countrics; 
places and parts which were then uſed; the Starute 


does not diſtinguiſh, & ubi lex non diſtinguit, ne nos 


diſiirguimus, otherwiſe no man muſt trade, but to 
thoſe few places that he can prove were traded to 
before, 18 E. III. 

He ſays (as F. u. b. 85.) that the King may re- 
ſtrain men, by Ne Exeat Regium, from going be- 
yond Sea z and cites Das, 9. b. that one reaſon 
of the King's being intitied by preſcription to the 
great cuſtoin, was for his jcave to Merchants to go 
and carry goods out of the Realm. 

Auw. It is true, that Book of Davis does ſay 
ſo, but he cites co prove the opinion, Drer 165. 
and this Stature 18 E. III. which we have pleaded ; 
ſo, that that Book is of no further uſe, than the au- 
thorities upon which it is founded do warrant : 
which, if we examine, we ſhall find that in Dyer ic 
is among other things made a guœre, in a cafe refer- 


red to the Judges concerning a new impoſition ſet 


by Queen Mary on Merchandize, whether by 
Common Law, Merchants were, or might be re- 
ſtrain'd from going out of the Kingdom, without 
leave of the King or Queen ; to which the Judges 
give no refolution : which ſhews, they thought the 
Law was, that there was no ſuch reſtraint or need 
of leave, for when Judges give no reſolution, in 
the caſe of the King, it is a ſign that in their opi- 
nion the Law is againſt him, and for the Statute 
18 E. III. which we plead, it is flat againſt it. 

F. N. B. 85. a. is expreſs, that by Common 
Law, every ſubject may go out of the Kingdom 
for Merchandize, or Travel, or other cauſes as he 
pleaſes, without leave, J. Co. pl. Cor. 180. 


5 R. II. cap. 2. Reſtrains people paliing out, 
bur it excepts Merchants, and even that Statute is 


repeaPd. 4 Jacobi, cap. 1. tis clear that the King 
may reſtrain his ſubjects from going out of the 
Realm, by his Writ of Ne Exeat Regnum, But 
that Writ was originally for the Clergy only, and is 
properly granted tor matter of State only ; and the 
words of it are, Quam plurima nobis c Corone 
notre præjudicialia ibidem proſegui intendis, Of late 
indeed it has been extended to confine a perfon to 
abide the Juſtice of a Court here, but I think no 
further. It is always to reſtrain a man from ſome- 
thing unlawful, and againſt the duty of a ſubject ; 
never to reſtrain from a lawful Act, as trade is, 

Neither is it general or univerſal, but always 
particular, and granted upon oath, made concern- 
ing a particular perſon; and fince there needs ſuch 
a ſpecial Writ to reſtrain an obnoxious perſon, it 
proves the Law to be, that all other perſons are at 
liberty to go. 764 

And there was no Ne Exeat Regnum againſt the 
Defendant, nor cauſe for any, and if there had been ; 
and he had gone againſt it, though it were an of. 
tence to the King, it would not give cauſe of action 
to the Plaintiffs. | 

He cites Co. Litt. 5. a. That no ſubject can build 
a caſtle or a fortreſs without the King's licence, 
and 11 Rep. 87. b. and Co. Magna Charta 199. that 
no man can make a park without the King's licence ; 
and 11 H. VII. 13. that the King may licence ; 
where if one kill another, it is yo felony, 

Arſw. Thele inſtances agree not to our caſe; a 
man may not build caſtles without the King's licence. 


any 


504 26. The Great Caſe of Monopolies, 35 Car. Il. 


any more than raiſe forces, or appropriate beaſts, 


which are feræ nature, and the King's game; much 


leſs take away the lives of the King's ſubjects; but 
there is no parity of reaſon, that a man ſhould not 
uſe an innocent trade, 

It is more luitable thereto, to inſtance, that a 
man may without licence build a houſe, or make 
a hedge, and incloſe a garden or field, and thereby 
preſerve the lives of himſelf and his family. 

In the next place, Mr. Holt ſays there's a great 
deal of difference between trading in a Company, 
and trading out of a Company; that this Charter 
is good becauſe it gives the trade to a Company, 


and being a Company, and Chriſtians, they will 


take care that their Agents and Factors keep up to 
the Chriſtian Religion; but other people will con- 
verſe only with Infidels, and cannot have Divine 
Offices, | 
Anſw. It is not requir'd by the Charter, that the 
Members taken into the Company, ſhould be 
Chriſtians, and their ſons, ſervants, and factors 
may be no Chriſtians, nor are they bound to have 
Divine Offices. And the Defendant and others are 
likewiſe Chriſtians, and may have Divine Offices 
as well as they; and in this trade, the Defendant 
and thoſe with him, converſe with the ſame perſons, 
as the Company and their Agents do, or if not, 
then there is no interfering, no cauſe of complaint. 
He obſerves out of the Journal of the Houſe of 
Commons, 43 E!iz. that the Houſe of Commons 
fell vigorouſly upon Monopolies; and there was 
brought in a catalogue of them, but therein is no- 
thing of the Zaſt- India trade, tho? there was ſuch a 
Charter then in being. | 
Anſto. I know not whether there was ſuch a 
Charter then in being; but if there were, poſſibly 
it was not taken notice of, or poſſibly no grievance 
then appear'd from it; and likely that Company 
was better advis'd, than to endeavour to reſtrain o- 
thers from trade, 5 
Beſides, I have heard a Vote of the Houſe of 
Commons cited ſometimes, but never knew rhe ſi- 
lence of the Houſe of Commons cited for authority 
before; doubtleſs in that Parliament, as in others, 
the Members complain*d of thoſe grievances, which 
then affected the Boroughs and Places they ſerv'd 
tor: they undertake not to enumerate all the Mono- 
polies, that were or might be, and it is moſt prudent, 
in order to obtain redrefs, to limit their complaints 
to the preſent occaſion. | 
Firſt, Mr. Holt mentions three Statutes, 3 Ja- 
cobi, cap. 6. there having been a Charter obtain'd 
by ſome Merchants for ſole trade into the Domi- 
nions of S, and Portugal. It is enacted, that it 
ſhall, and may be lawful, for all ſubjects to trade 
thither, not withſtanding that Charter or any other; 
and thereupon he infers, that the Parliament takes 
the Charter to be good, and therefore enact that 
the trade ſhall be laid open. | | 
Anſio. There is no jult ground for this inference. 
Firſt, It were a ſtrain beyond the Plaintiffs own 
foundation, tor that it related toa trade to Spaiꝝ or 
Portugal, which are Chriſtian Countries. 
Secondly, The preamble of the Act ſets forth rea- 
ſons enough, to deſtroy the Patent at Common Law, 
(vg )that all ſubjects ought to enjoy equally the be- 
nefit of peace and free trade; that otherwiſe the ſub- 
jects of England would be in a worſe condition than 


thole of Scotland and Trelaxd; that it was attended 
wich the impoveriſhing of Merchants, Mariners 


and Manufacturers, leſſening the price of their com. 
modities, and inhancing foreign, Sc. 

Thirdly, The Act calls it a common traffick, and 
does not only ſay it ſhall be lawtul, but that there ſhalt 
be free liberty to trade there, in ſuch fort and wan. 
ner as was accuſtomed: ſo that the Act did not 
make the Charter illegal, but found it ſo, as being an 
innovation againſt what is uſed and ought to be. 

Alfo he mentions the Statute of Monopolies, 2x 
Jacobi, cap. 3. wherein he obſerves, there is a pro- 
viſo to ſave the Companies or Societies of Mer. 
chants, And the Statute 14 Caroli II. cap. 24. 
which in the preamble declares the putting in of 
Stock into the Eaſt- India Company to be for pub. 
lick good. 

Anfio. That laſt Statute indeed in the-preamble 
ſays, it is for publick good, but it is the publick 
good of the Company; and the ſame preamble ſays, 
that divers Noblemen, Gentlemen, and other per- 
ſons of quality, not bred to trade or worn mi 
did put in Stock there; and enacts, that they ſhall 
not in that reſpect be reckon'd Traders, and fo liable 
to a Commiſſton of Bankrupt : whereupon I might 
obſerve, that this Company is not to be reckon'd a 
r of Merchants, and therefore not within 
the proviſo, 21 Jacobi, above-mentioned, 

But I give this further anſwer concerning that 
proviſo : the words of it are, Provided alſo, and 
it is hereby further intended, declared and enacted, 
that this Act, or any thing therein contain'd, ſhall 
not in any wiſe extend, or be prejudicial to the City 
of Londen, &c. or to any Companies, or Societies 
of Merchants within this Realm; erected for the 
maintenance, enlargement or ordering of any trade, 
or merchandize, but that the ſame, and their Jiberties, 
privileges, powers and immunities ſhall be, and 
continue of ſuch force and effect, as they were be- 
fore the making of this Act, and of none other, 
any thing before in this Act to the contrary in any 
wiſe notwithſtanding, | 

Now #r/t this is but a general ſaving ; and ſuppo- 
ſing, as Mr. Holt does, that there was ſuch an Eaft- 
India Company then in being ; if the Parliament 
had had as favourable an opinion of their Charter, 
as they had of ManſelPs or Maxwell*s, or the other 


there mention'd, they would have ſaved it by par- 


ticular mention, as they did thoſe, which would 
have been ſome countenance to ſuch a Charter. 
Secondly, Admitting it ſaved generally or particu- 
larly by the proviſo, that does not make it better; 
the proviſo only ſays, it ſhall continue of ſuch force 
and effect, as it was before the making of the Act, and 
none other: i. e. If notwithſtanding the body of the 
Act, if it were a Monopoly and void before, it 
ſhall remain ſo; and if it were good before, it ſhall 
remain ſo, notwithſtanding the proviſo. 
Ik it be asked, to what purpoſe the proviſo was 
made, it is anſwer'd clearly thus; the Statute gl. 
ving an additional penalty of treble damages and 
double coſts againſt any perſon,” that ſhould after 
forty days, after the end of that Seſſion of Parlia- 
ment, hinder, grieve, diſturb or diſquiet any per- 
fon, or any ways ſeize, attach, diſtrain, take, cr- 
ry away or detain his goods, by occaſion or pretext! 
of any Monopoly, or of any ſuch Commiſſion,Grant, 
Licence, Power, Faculty, Letters Patents, Oc. 
No the proviſo, appointing that nothing int 
Act ſhall extend to any Society or Company of 
Merchants, it ſaves perſons that ſhall hinder, grieve 


difturb or diſquiet others by occaſion or pretext! T 
| | JC 
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ſich a Socicty, or Company ſrom that penalty; fo 
that che Plaintiffs have this advantag: from the pro- 
vilo, (if they are at all within it) that they thall 
not be liable to the Defendant's treble damages and 
Jouble coſts tor bringing this preſent Suit againſt 
him. 
0 Car. Jones 231. Mounſon verſus Lifter, was a 
caſe concerning an office granted by Letters Pa- 
tent, 4 Jacobi, for ſole making all Bills, Infor- 
mations and Letters miſſive in the Council of Zore. 
Now the next proviſo in the Statute, does ſave Of- 
fices in the fame manner, as this proviſo does So- 
(ieties or Companies of Merchants. It was adjudged, 
that tho? this grant of this office were ſaved by che 
provi'o, yet it was ſtill a Monopoly and void; it 
being unreaſonable that one p-rion ſhould have the 
making; of all bills, &c. winch 1s proper work tor 
Countel or Attorneys, and that (in caſe of crols- 
bill) both parties ſhould be obliged to diſcloſe their 
evidence to that perſon ; but by reaſon of this pro- 
viſo, this Grantee ſhould not be liable to the treble 
damages and double coſts ; the proviſo ſaves us a- 
o4in!t that Statute, but does not eſtabliſtr againſt 
the Common Law. 

Beſides, this proviſo docs not at all extend to this 
Charter, it only concerns ſuch as were then 1n be- 
ing, and ſays they ſhall continue in ſuch force, as 
they were before the making of that Statute, But 
this Company that is now Plaintiff, was made not 
long ſince, viz. by Charter 13. ot this King. 

Mr. Holt cites ſeven precedents of Grants by Qucen 
Llig. of ſole trading to ſeveral Infidel parts. 


To which I anſwer, that the more there are of 


tis kind, the ſtronger the argument is for us; for 
the greater occaſion has been adminiſtred to bring 
actions or informations of this nature, but none 
was ever brought; and the reaſon why none has becn 
brought, is, becauſe none could be upon this 
ſcore. 

The clauſcs in this Charter, for forfeiting ſhip 
and goods, and impriſonment, &c. may as well be 
cited for precedents hereafter z and yet it will not be 
denied, that at leaſt ſome of thele clauſes are void: 
it has been frequent to inſert clauſes in Charters, 
which will not hold water, they ſerve for a flouriſh 
and i terrorem, like the penalty of 1000/7. in a 
Suh Pena, 

Allo theſe Charters were temporary, and they 
ware bottom'd upon ſome new diſcovery of a trade 
Or a paſſage 3 and in truth that is the only good 
1ounJation, upon which ſuch a Charter can be gran— 
ted. Cb. 254, when a new invention or difcove- 
ry has bren made, or is making by any perſon, 
by his $kill, charge, and perhaps peril of his life; 
the King may remunerate him with ſuch a Grant, 
Put that mult be only for a reaſonable number of 
vears, and no further by the Common Law : and 
ort the Statute of Monopolics, 21 Jacobi ad- 
putted that reaſonable time to tourteen years, And 
L take it that the firſt Grant made in England, to 
P*r:0n5 or ſole trade to the Eaft- Indies, was upon 
e ſtion and conſiler.ticn of their being firſt 
fraucts there, and that was for fifteen years, which 
long fince expit, Though it ſeems, trade to 
ae Jullics, was known to other Europeans many 
i\undred vears 280. 
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Vin ſfiger ex!remos ciirrit Mercator ad Indos, 

Per Mare. Hor. 
I full mention two or three Acts of Parliament, 
n do countenance and cmeoura ge free trade by 
hy perton tothe Eat-Tndie:. 

VOI. VII. 


V/ | il 
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17 Caroli I. cap. 21. it is made a Premunire to 
hinder any perſons from importing Salt-Petre; the 
Defendant did import Salt-Petre in this Ship, and 
and fo do all Ships that come from the Eaſt- Indies; 
it is their uſual ballaſt. 

12 Caroli II. cap. 18. parag. 3. (confirm'd and 
re-cnacted 13 Car, II. cap. 14.) forbids the bring- 
ing in of any goods of Africa, Aſia, or America; 
and in any Veſtel, but ſuch as belong to the people 
of England, Ireland, Wales, and Berwick, or of 
the King's foreign plantations. And paragr. 13. 
mentions Eaſi-India commodities. Here was juſt 
occaſion for the Parliament to take notice of the 
Company (for this preſent Charter was in being in 
13, when the Jaſt Act paſſed, and a like former 
Charter in being in 12, when the firſt paſſed) and 
ſo they would, if they had thought the trade re- 
{trained to the Company. But they ſeem to allow, 
that theſe goods may be imported in any Eugliſh or 
Iriſb Veſſels, whether of the Company or of other 
perions, 

22 and 23 Car, II. cap. 11. *tis enacted, That 
all and every perſon or perſons, that ſhall build or 
cauſe to be built any ſhip or veſſel of three decks, 
with a fore-caſtle, and five foot between each deck, 
mounted with thirty pieces of ordnance, and other 
ammunition proportionable ; ſhall for the firſt two 
voyages, which the ſaid ſhip or ſhips make from 
his Majeſty's Dominions to any foreign port, have 
and receive to their own proper uſe and benefit one 
tenth part: and all perſons that ſhall build any 
ſhips of two decks, above three hundred tuns and 
thirty guns, ſhall have one twentieth part of the 
Cuſtoms, that ſhall be paid to his Majeſty for all 
ſuch goods or merchandize, as ſhall be exported or 
imported on the ſaid ſhip or ſhips, to and from this 
Kingdom. 1 | 

*Tis known, that ſuch ſhips uſed to be built and 
imployed for the Eaſt-India trade, and not for trade 
to any Chriſtian Country; but the Act takes no 
notice of this Company, or of a licence to be from 
the King; but allows and declares, that all and eve- 
ry perſon and perſons may build any ſhip of three 
decks, and makea voyage with her to any foreign 
part, and encourage people ſo to do, with a reward 
to which reward (if the Defendant's ſhip be within 
the circumſtances) the Defendant might be entitled, 
for this voyage lor which he is now ſued. And cer- 
tainly no Law appoints a reward and a puniſhment 
for the ſame thing. 

I will eſtabliſh this point with two authorities, 
not of a private nature, like dormant Patents, bur 
the judgment of Parliaments, and of the Court of 
King's-Bench, 

1 & 2 Ph, & Mar, the Muſcovy Company was 
erected by Letters Patent, and therein a clauſe, 
to reſtrain all others from trading upon a like pe- 
nalty as here; but notwithſtanding that, other peo- 
ple did trade thither : and thereupon 8 Zliz. an Act 
of Parliament was made, reciting, the Charter, and 
that other perſona did trade thither notwithſtanding ; 
and therefore enacts, that the Charter ſhall ſtand, 
and no other perſon thall trade thither, which ſhews 
the judgment of the Parliament, that without this 
Act, the reſtraint was not good. | 

The other concern'd the late Canary Company. 

It is Mich. 20 Car. II. Rot. 403. Banco Regis, 
Ilorn 118, Sc. Joy. 

They had a Charter with like reſtraint and penal- 
Lies as in this; and in treſpaſs brought for ſeizing 
theſhip, the Defendant juftified by virtue of the 

et Charter, 
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Charter, and judgment was given for the Plaintiff 
againſt the Charter by the uniform opinion of the 


whole Court. 
That caſe indeed was not the ſame with this, as 


to the manner; but as to the matter and ſubſtance 
it is the ſame. | 


I ſhall conclude this point with an obſervation of 


my Lord Coke, Jur. Co. 31. that Acts of Parlia- 
ment againſt the treedom of merchandize never hold 
long. 

If chat be the fate of Acts of Parliament, which are 
Laws, certainly a Charter made to ſuch purpoſe, 
ought not to be allowed. | 


The ſecond Paint. 
1 take the Law to be clear with F. N. B. 85. a. 


that every ſubje& may go out of the Kingdom for 
merchandize as he pleaſes, and whither he pleaſes 


without ask ing leave of the King, and ſhall not be 


puniſh'd for it. 
But now taking it by admiſſion, that perſons are 


_reſtrain'd, and that the Defendant ought not to have 


traded to the Eaſt- Indies without licence; yet I con- 
ceive this action upon the caſe can never be main- 
tained. 

In maintenaince of it, Mr. Holl ſays, that this pri- 
vilege of trade granted to the Company is a fran- 
chiſe; and if another violates it, the Grantee may 
have an action of the caſe againſt that perſon, as 
22 H. VI. 14. and 11 H. IV. 47. where the King 
has granted a Fair or Market, it a man ſet up an- 
other Fair or Market to the damage of the former, 
he that has the Grant ſhall have an action in the caſe, 
Tobſerve, that in the arguing of the firſt point, Mr. 
Holt all along called this a licence, which now (to 
ſapport this ſecond point) he would have a fran- 
chile; but theſe two things differ greatly. A fran- 
chiſe (under ſtood properly) is an Heredirament, a 
thing of Intereſt, and aſſignable and transferrable. 
But a licence is only Relaxatid Furis, a diſpenſation 
with the Law, a privilege to certain perſons to do 
an Act with impunity. When the King grants 


a market, he creates or grants a real thing; 


but when he gives liberty to trade, he does not 
create or grant a real thing, but only diſcharges or 
prevents a penalty inflictable for trading without 
ſuch leave. 

When the King creates or grants a Market to 
any perſon, if he make a Grant of another Market 


to another perſon, to the damage of the firſt, it will 


be void, becauſe the Grantee has a franchiſe that is 
a real intereſt; and the Grantee may have an ac- 
tion of the caſe againſt him that ſets up a Market 
under pretence of ſuch a Grant, as well as he may 
againſt a man that ſets up a Market without any 
pretence of Grant. | 

But if the King licenſe any perſon to trade, he 
may notwithſtanding licenſe others too, although 
that be to the damage of the firſt; for he has not 
convey'd any intereſt to the firſt, that ſhould hin- 
der him from diſpenſing with others. 

There is no bottom for this action to ſtand upon, 
there are but two things in the Charter towards it; 
firſt, a licence to the Company to trade; ſecondly, 
a prohibition and reſtraint to others, whereby the 
Company is to have the ſole trade. 

If the King had only granted a licence to the 
Company to trade to the EaA- Indies; the Com- 
pany could not thereupon have an action againſt the 
Defendant, for trading thither. Now when the 
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King in the ſame Charter, adds a reſtraint and pro. 
hibition to the Defendant and all other ſubjeqs , 
this Mr. Holt would have to be no more than the Fa 
laid before; but if it be more; this does not add an 
rea] intereſt to the Company, or better entitle them 
to an action. | 

Suppoſe it be an offence, and puniſhable for the 
Defendant to trade to the Eaſt- Indies without the 
King's licence; the King diſpenſes to the Plaintiffs, ſo 
that they may trade there freely ; then the Defendant 
trades there without licence, this may (accordi 
to that _— ſubject him to penalty ar the 
ſuit of the King, but this gives no title to levy mo- 
ney upon the Defendant for trading without licence 
there is no privity, no cauſe of action. : 

The reſolution at the end of the Caſe of Monopo- 
lies, 11 Rep. 88. b. is a clear authority to this pur- 
pole: Cards were prohibited by Act of Parliament 
to be imported ; and the Queen grants to Darcy 
that he fhould have the ſole importation of Cards, 
non obſtante that Statute ; and during that Grant,, 
another man imported Cards, againſt whom Darcy 
brought an action on the Caſe for it, and therein 
alledged too that he had been at great charge to make 
and provide Cards ſufficient. But refolved thatthe 
action would not lie ; but for puniſhing the party, 
the remedy which the Statute appointed againſt im- 
porting muſt be follow'd. 

It is infiſted upon, that the Plaintiffs have been at 
great charge to carry on this trade, and by others 
interloping they ſhould loſe the fruits of it. 

The Defendant has as much to ſay that he has 
been at great charge, and by reſtraining and proſe- 
cuting him he ſhou'd be a loſer. 

But I ſay, this is damnum ſine injurid. In the men- 
tion'd Books of 22 H. VI. 14. and 11 H. IV. 47. 
it is held, that the action on the caſe would not lie, 
which was brought by a School maſter (or two) for 
that he had an ancient ſchool in a town, and one ſet 
up another near, ſo that whereas before he had two 
ſhillings a quarter for a boy, now he could have but 
one ſhilling : ſo for erecting a mill, that withdraws 
cuſtom from a former mill, no action lies. 

In every action on the caſe, there muſt be dam- 
num & injuria, there muſt be a wrong to the party 
plaintiff: it is no wrong to the Plaintiffs here, that 
another offends againſt that Law, which is diſpens'd 
with to them. 

It the Defendant's trading without the King's 
leave, be an offence againſt the King, it is puniſh- 
able by the King ſtill, and that way of puniſhment 
muſt be follow'd, if there is to be any; beſides, all 
the foundation the Plaintiffs ſhould ſtand upon is the 
Charter, but they do not follow that; the Charter 
appoints the penalty to be forfeiture of ſhip and 
goods, whereof ans, thy to the King, but no action 
on the caſe is given, or meant, wherein the damage 
may be more or lets, and wherein the King is ex- 
cluded from any ſhare. 

If an Act of Parliament prohibit under forfeiture 
of ſhip and goods, the one halt to the King, the 
other to the party,/ that muſt be followed, there 
ſhall never be an action on the caſe ; for the Com- 
mon Law ſhuts it up with a ſtrong negative, and 
ſays there ſhall be no other penalty. And in all 
caſes of Statutes, By-Laws and Charters, the me- 
thod of puniſhment preſcribed muſt be obſerved. 

To obviate this thePlaintiffs have been cautelous, 
and have miſrecited the Charter in their declara- 
tion; they, to let in a pretence for their action, re- 

cite 
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cit the prohibition or reſtraint, and ſtop there, as if 
the prohibition were abſolute and genera] ; whereas 
it is /« ,., under a fpectal penalty of forfeiture. 

And this appears upon Oyer, and therefore for this 
variance, judgment ought to be tor the Defendant, 
if there were nothing elle in the caſe. ; 

zut waving this concerning the form of the Suit, 
I inlitt upon the main matter. | 

There is a natural neceſſity that every man that will 
live muſt ear, and thence a neceſſity and obligation 
io labour; and there is a property in this means of 
livel:hood as well as in life. : ; 

The King's power and prerogative is to eſtabliſh 
and preſerve this to all his luby:cts. 

Traffick is one of the honeſteſt and juſteſt ſorts 
o induſtry, and is more eſpecially proper for an 
Iland. : 

The King cannot prohibit merchandize, nor lay 
a penny impoſition upon it; therefore our Kings 
have receiv'd tunnage and poundage from the Grants 
of Parliaments: whereas if they had ſuch a pow- 
er as the Plaintiffs Counſel ſpeak off) over all 
trade, they might by the means of that, have made 
an undeniable title to ſuch a revenue, without the 
conſent of the Lords and Commons, | 

deſtraining of trade (though but for a time or 
place) is one of the great things which has been al- 
ways reſerved to, and exerciled by authority of Par- 
liament, as we find almolt in every Seſſions. 

This which is now before your Lordſhip, is the 
greateſt Monopoly that bas been attempted. It 
monopolizes Africa, Aſia, and America, at leaſt 
on the Sc; it Cevours above half the trade of 
the Nation, the trade of Linnens from Hamburgb, 
Ilaudlers, and Holland; Silks from italy and Turky, 
and, when the prohibition expires, from France; and 
affects our Manufactures at home, upon all which 
the livelihood of many thouſands depends. 

It 5 againit the Common Law and many exprels 
Statutes. 

No man was ever puniſhed in any Court for uſing 
forcign trade, no not in the*Star-Chamber, which 
extends the prerogative moſt. It is Caſus primæ im- 
prelſionis, although there has been great occaſion to 
have had precedents if any ſuch action could have 
lain. | 

But as this is the firſt that has been brought, I 
ſhall preſume it will receive that uſt diſcourage- 
ment from your Lordſhips, that it will be the laſt. 


And | 
I pray your Judgment for the Deſendant. 


Mr. Sollicitor-General Finch (after- 
wards Earl of Ailesford) his Argu- 


Men. 


De Term. Paſch. Anno Regni Regis Caroli 
ſecundi xxxvi. Die Saboati xix Aprilis, 
Auno* Dom. 1.684. Banco Regis. 


The aſf-{zdia Company againſt Thomas 
Saudys. 


R. J iſtic? Mibint. Mr. Sollicitor- General, 
| do you argue that caſe to- day ? 
Mr. S-llicitor-General, Yes, Sir. 
Mr. Juſtice J/i:hins. Mr. Potl:x/en, do you 
arpue on the other f1.le? 
Mr. Pllexfen. T do, Sir. 
Vo L. VII, 


The Great Caſe of Monopolies. 


Mr. Juſtice Miibens. Then, Gentlemen, let him 
come down to the Bar. 5 

Mr. Sollicitor-Ceneral. My Lord, this is an Ac- 
tion upon the caſe, brought by the Eaſt- India Com- 
pany againſt Sandy; wherein they do ſet forth that 
the King, reciting tormer Letters Patent granted to 
this Company to incorporate it, did grant a Charter 
to ſuch particular men, and made them a Curpo- 
ration by the name of the Governgur, Sc. and did 
grant to them the ſole trade, in all the parts upon the 
Coaſts of Aſia, Africa, and America, trom the Cape 
of Good- Hope to the Streights of Magellan. And fur- 
ther, that he did likewile grant to this Company 
and ſucceſſors the ſole trade; and granted to them, 
that no other of the King's ſubjects ſhou!d trade 
within thoſe limits, and did expreſly prohibit all 
his ſuhjects to trade thither, not being of the Com- 
pany without a licence from them. Then they 
ſay, that Mr. Sandys being one of the King's ſub- 
jects, did take upon him to trade within the limits 
of thoſe Letters Patent, to wit, at Mieſſapotan, 
not having a licence from their Company, or any 
other authority to do it. And this, they lay to 
their damage of 1000 J. 

Mr. Sandys to this, after he prayed Oyer of the 
Letters Patents, which are ſet forth in ec verba, 
pleads the Statute of 18 E. III. which ſays, that 
the Sea ſhall be open, and all Merchants thall go 
with their merchandize, where they pleaſe, To 
this Plea we have demurred. 

Upon this Record, the Queſtions will be theſe 
wo, | 

Firſt, Whether or no the Patent to the Eaſt-1n- 
dia Company, with a prohibition to all others to 
trade within their limits, therein ſet forth, be a good 
Patent. The next is, a 

Secondly, Whether admitting it to be a good Pa- 
tent, this action will lie; that is, whether it be a bare 
licence to the Company, or whether it paſs ſuch an 
Intereſt to the Company with that licence, as will 
entitle them to an action againſt any, that ſhall in- 
trude or incroach upon their trade. 5 

Firſt, My Lord, I am to prove that this Grant 
is good, and here theſe conſiderations will fall in. 

Firſt, Whether the King had power at Common 
Law to have made ſuch a Grant. 

Secondly, Whether that power be any ways a- 
bridged by any A& of Parliament, as it is much 
inſiſted upon by the other ſide, 

Anſw, Firſt, That the King had ſuch a power at 
Common Law, I conceive is plain for theſe reaſons. 

Hirſt, Becauſe no ſubject at the Common Law 
had a right to trade with Infidels, no nor to go thi- 
ther without licence from the King, firſt had and 
obtained, | 

Secondly, No ſuch trade can be eſtabliſhed with- 
out precedent treaties, and no ſuch treaties can be 
made by ſubjects, without licence from the King 
to make them. If therefore this Patent does not re- 
{train any natural liberty or right, that the ſubject 
had, but is introductive of a new one, they had not 
before ; it will not fall out to be within the defini- 
tion of a Monopoly, in which ir is one effential 

art, that it reſtrains people from that liberty, they 
had before. 

Now that no ſubject had a right at Common Law 
to trade with Infidels, or to go into an Infidel 
Country, without licence from the . will be 
evident thus. And, 


Firſt, It will be very conſiderable, before we enter 
upon that queſtion, particularly, to fee how all 
Tt t 2 
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right in general to trade ſtands circumſtantiated ; 
and there it is plain, | 

Firſt, That there is no trade, but what depends 
upon the good will and pleaſure of the foreign 
prince with whom it is, whether he will admit it 
or no; that 1s pretty clear. 

Secondly, This may be reſtrained by a total pro- 
hibition of any commerce with that Prince or Na- 
tion, by the King here. 

Thirdly, Tho? every man now, and Merchants 
always were at liberty to go abroad without licence; 
yet the King may reſtrain any man by the Writ 
Ne Exeat Regnum, from going out of the King- 
. dom ; and that without ſhewing any particular 
cauſe why, or alledging any matter that is traverſa- 
ble and triable with the King. And, 

Four thly and Laſtly, If any foreign Prince, upon 
concluding any league or treaty with the King,ſhould 
reſtrain trade to any number of perſons, or any par- 
ticular qualification of manner of proceeding in it; 
I ſee not how any man can pretend to a right, to 
act contrary to that, in breach of ſuch a league or 

treaty made with the King by ſuch a foreign Prince. 
Then we ſay further, by the Statute of 3 and 4 
Jacobi, which opens the trade to Spain and Porlu- 
gal, that does ſhow plainly that that trade was be- 
fore incloſed ; and it does not ſhow that the Inclo- 
ſure of it was illegal, but gives a right that was re- 
ſtrained before : and yet I am far from affirming that 
the ſubject has no right to trade, tho? it has been ob- 
jected that this clogs it, and makes it as none. And 
therefore, they held it abſolutely neceſſary to diſ- 
affirm that power and prerogative, which the Law, 
for the publick good, does repoſe in the King, and 
that upon reaſons that will not hold, nor are fo fit 
to be urged in decency : for I take it, the poſſibili- 
ty of the abuſe of power, is no objection againſt that 
power. For by this argument, tho* the King has 
4 power and prerogative by Law, to reſtrain ſub- 
jects from going beyond Sea, by a Ne Exeat Reg- 
aum, no, ſay they, he cannot; for then he may re- 
ſtrain all his ſubjects from going out of the King- 
dom, and ſo impriſon and hinder every one from 
going out of the Nation. It is the fame argument 
with this, that they urge the King claims a preroga- 
tive to reſtrain ſuch trade upon occaſion ; they ſay 
this argument cannot hold, for by this rule he 
may reſtrain all commerce and trade whatſoever : ſo 
that this way of arguing does ſtrike at all power, 
and I need give no other reaſon for it, for there can 
be no power at all, which is not accompanied with 
ſome truſt; and there is no truſt, but it poſſibly 
(morally ſpeaking) may be broken. So that this is no 
argument againſt the right of the ſubject to trade 
on the one ſide, nor againſt the prerogative of the 
King on the other, in whom the Law has repoſed a 
truſt to regulate and qualify trade. | 

But, my Lord, in this cafe the queſtion is not of 
ſo large an extent, nor ſo general as this is: but 
only here it is a queſtion, how that right ſtands 
with reſpect to Infidels, and that is the queſtion be- 
fore your Lordſhip. 

And I cannot but obſerve, in my entrance into the 
queſtion, that unlefs the Law had once been held 
Clear in this matter, this could not have come to be 
any ſubject of debate now, for no ſuch trade as this, 
could ever have been gained to the Nation ; for 
none could have ventured upon ſo hazardous an en- 
terprize, or fo chargeable a project as this was, if it 

had been any doubt whether thoſe that run no ſuch 
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adventure ſhould be admitted to reap the firſt fruits 


of it. | | 
So that this queſt ion, as it tends to overthrow this 

trade, if the Lawbe takento be as they wou'd have it 
ſo it overthrows the Tyrky trade too, which ſtands 
upon the ſame foundation, with feſpect to the pro- 
hibition by Letters Patent as this does: for the 
queſtion 1s not, upon how eaſy terms the privileges, 
are to be obtain'd, as it is confeſſed the terms - 
eaſter in the Tyurky Company, than in the Eaft- In- 
dia Company; but whether any terms at all are 
requiſite : and if any terms can be impos'd upon ir, 
then thoſe are good; if none, then that will over. 
throw the Turky trade, and all the trade of the Na- 
tion. And ſurely if they can prevail in this queſtion 
the ſubjects, for whoſe right they pretend lo much, 
to ſtand up, will have little cauſe to thank them for 
ſtanding up for a right, as they call it, againſt the 
very Intereſt of the Nation. But to return to our 
argument. | 

The ſubject can have no ſuch right to trade 
with Infidels without licence from the King; for 
they are looked upon as enemies, not only in a 
ſpiritual ſenſe, as they are of a contrary Faith and 
Religion, but they are ſo treated in Law; and the 
reſolutions of the Law are ſuch as we may fee in 
Calvin's caſe, and the 12 H. VIII. which is a Book: 
they cited, and was quoted here before, upon the 
firſt argument of this caſe ; where it is held, that x 
Pagan, tho” he be beaten, cannot have or maintain 
any action at all, becauſe he is perpeturs inimics : 
ſo an Alien enemy can neither maintain a real or 
perſonal action, as it is faid in the I/ Tyſtir, 129. 
B. ſo a Jewels, tho* born here, and marrying a con- 
verted Jew, ſhall not be endowed, and fo is the ſame 
Book 32. So they are Jook*d upon no more than 
common Aliens; for we ſee that tho? they are born 
here, yet they have not the capacities ſo much as 
of Denizens, for they ſhall not be endowed as De- 
nizens may. And tho” my Lord Coke, by the way, 
ſays in that Book, no Alien can be endowed ; yet! 
find in the Parliament-Rolls a Petition of the Com- 
mon), it is in 8 H. V. n. 16. they pray that Fe- 
male Aliens may be endowed, and the King's an- 
ſwer is, let it be as it is defired, But I mention 
that only by the by, for it is not at all relating to 


'our queſtion, but for that the other reſolution goes 


to it, / that an Infidel is always to be treated as an 
enemy. 

But, my Lord, further, that all Infidels are like- 
wiſe Altens and Enemies, in reſpe& of their pro- 
perties which they gain here; it is to be gather'd 
from what I find in Rot. finium, 50 H. III. m. 5. 
the King releaſes a debt, that was owing to a Jew, 
and in the fame Roll, 49 H. III. Rot. finium, there 
are divers pardons of debts owing to Jews, ſome in 
recompence for ſervice done, and others in compaſ- 
ſion of the poor, that they had drawn in to be en- 
gaged for great ſums to them. 

Rot. Parl. 13 E. I. n. 4. A Jew died, and the 
King granted away his goods, and his Widow re- 
deem'd them for 1000/7. and the King granted 
to the Jewels, that he would not diſcharge any debts, 
that were owing to her, This ſhews their proper- 
ties were all at the King's mercy ; and ſometimes 
the King granted licence to them, and gave them 
leave to aſſign their debts, Rot. Parl. 3 E. I. n. b. 
which recites that it was provided by King Hen. III. 
that no Jew ſhould ſell his goods without licence. 
The King grants a licence to Judeo Noſtro to * - 
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debt of 20 J. that was owing him from the 
Biſhop of Bath and Wells; and doubtleſs the rea- 
ſon of that Law in Hen. IIId's time, was, that the 
King, might prevent any miſchief, that might fol- 
low upon an unlicenſed commerce between his ſub- 
jects and thoſe Infidels: and this appears plainly by 
conſidering, that by the ancient Law of the Land, 
no Jew could inhabit any where within the King- 
Jom, but where by cuſtom they were permitted to 
dwell ; and ſo is Rot. Clauſ. 1 E. I. n. 7. in dorſo; 
they had gone and inhabited at Wincheſter, but they 
were removed thence, and the Record tells you the 
reaſon why, Amoti, &c. 

They had particular Juſtices aſſigned over to 
them, to determine their cauſes, and that you ſee 
Ret. Clauſ. 49 H. III. m. 4. the King conſtitutes 
two Juſtices ad Cuſtod. Judæorum, and gives them 
power to determine their Pleas in the places, where 
they were accuſtomed to inhabir, 

And there is in Rot. Parl. 13 E. I. mn. 7. a very 


remarkable Record to this purpoſe, Rex dilecto, &c. 


My Lord, I find another Record like this in the 
Patent-Rolls of that year; for we ſee what care the 
Law took, that Chriſtians ſhould not be circum- 
vented by the Jews; and the Government had an 
eye upon them, that they ſhould not have com- 
merce one with another; that recognizances ſhou'd 
be enter'd in the preſence of Chriſtians. That Re- 
cord is thus, Rex omnibus, &c. 

We ſee a man here, that deals with a Jew, and 
buys things of him without licence, and the King 
grants that he would not trouble him, or proceed 
againſt him by Law for that offence. 

By the ancient Law it appears, that if a Chri- 
ſtian marry'd a Jew, it was felony, and the party 
offending was to be burnt 3 fo is the 3d Inſt. fol. 89, 
and there my Lord Coke cites Fleta for his autho- 
rity in it. 

From all this it appears, that Infidels have no 
right to trade and traffick here, and ſurely then no 
ſubject has a Tight to trade with them in their coun- 
try; for the reſtraint certainly muſt be mutual. 
And, my Lord, for this, I muſt remember you of 
a caſe that has been before cited in this caſe, and 
that is Michelborne*s cafe in Brownlow, where my 
Lord Coke declares the Law to be as we fay, and 
that he had ſeen a licence in Edw. III's time; and 
that he ſays was ſor the ſafety of Religion. 

And ſurely, my Lord, it is upon ſome ſuch 
grounds as this, that the Law provides that no ex- 
communicate perſon ſhall bring an action, no not 
in auler droit, becauſe no perſon muſt converſe 
with them; therefore, they cannot ſue as Executor 
to any perſon, Then if the Law be cautious for 
the fatety of Religion, as to reſtrain converſe 
in our country; @ fortiort it. may reſtrain the ſub- 
jects liberty of trading in an Infidel country, where 
they muſt be under the Laws of the place; and 
the inconveniences in the one caſe, are ſure much 
greater than in the other. 

For we fee in Calvin's caſe, if the King con- 
quers an Infidel country, their Laws actually ceaſe 
til the King gives them new ones. But 'tis other- 
wile of a Chriſtian country, for there the Laws re- 
main till the King, is pleaſed to alter them. 

Another reaſon, my Lord, is this, the King's 
prerogative in making leagues and truces, 1s ſure 
as large and unlimited as the ſubjects right to trade z 
and yet in the caſe of Infidels that is reſtrain'd, as 
to ſome ſort of leagues that a Chriſtian Prince can- 
not make with them, &c, For that you may ſee in 
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the 40% Inſtit. 155. where my Lord Coke ſays that 
the Law of England is ſo, that the King can't make 
Fadus mutui auxilit aut amicitiaæ, with an Infidel. 
Prince. And there he reckons up four ſorts. of 
leagues; three of which he ſays may be had with 
Infidels, that is, Fædus Pacis, Fiedus Congratulations, 
& Fedus Commercii ; but Fedus mutui Auxilii, he 
ſays, by Law is not allowable : and herein theſe 
leagues are grounded upon the Law of God. ; 

Therefore, my Lord, the Law ſurely does not 
give the ſubject an unlimited freedom to trade, but 
it muſt depend upon ſuch cautions and ſecurity, as 
nothing but ſuch leagues can provide for; which 
leagues I am ſure none but the King is capable of 
making, | 

This then, one would think, were enough. to clear 
our Patent from that objection, that *ris a Monopo- 
ly. But there are other things, that make it yet more 
evident it is not ſo. As firſt, in all the complaints 
that have been of Monopolies, this Patent was ne- 
ver counted to be oneamong them, nor thought to 
be illegal; if it ever had been thought ſo, the Sta- 
tute of 21 Jacobi, cap. 3. which is a Statute made 
for regulating of trade, would never have been 
made. 

In the next place, I ſay either the firſt patent for this 
trade was a Monopoly, or this is none: the firſt was 
none, not only for the reaſons I gave before, but be- 
cauſe it was a new trade. Patents for new Inventions 
are not made good by the Statute of 21 of King 
James, but left as they were before ; only they are 
reſtrain'd to a number of years, and were always 
good, becauſe they were for the incouragement of 
trade, and of uſeful inventions to increaſe them. 

A fortiori therefore in this caſe, what is of much 
greater conſequence to the Nation in point of trade, 
than any little ſlight Invention of a particular thing, 
muſt be allowed to be good; then ] ſay, ſure if the 
firſt Patent be not a Monopoly, then neither can 
this Patent be a Monopoly, for there is no Law 
that hath declared how long ſuch a trade as this is 
may be incloſed, as the Statute of 21 King James 
has ſet limits for, as new Inventions. 

And again, this Company is for the advantage and 
benefit of the Nation, which a Monopoly can ne- 
ver be : and that it is for the benefit of the Nation, 
appears by the Statute of the 1 4th of this King, cap. 
24. which recites it to be of great advantage to the 
publick, and for the incouragement of the pub- 
lick Trade and Navigation. Here then, my Lord, 
is both the judgment of the Parliament concerning 
Companies of this kind, and an incouragement of 
this particular Company by the whole Parliament, 

And again, they are taken notice of in another 
Statute, made in the 29th of this King, ch. 1. 
where they are taxed 205. for every 100 l. capital 
Stock in the Company. LI 

Another reaſon is this, becauſe of the abſolute 
neceſſity of a Company to manage this trade, not 
only in reſpect of the Indians themſelves, but alſo 
in reſpect of other foreign Nations, who are rivals 
to us in this trade, and are ready to take all advan- 
tages againſt us about it. But this part of the 
caſe is much more fit to be diſcourſed of by Mer- 
chants and Stateſmen, than Lawyers, 

Yet thus far the Law falls in to conſider this mat- 
ter,as they are a Corporation under ſtipulations and 
leagues with other Countries for the carrying on of 
their trade; and ſo are in the nature almoſt of fo- 
reign Plantations, under a regulated and Chriſtian 


Government within themſelves, whereby thoſe miſ- 
_ : chiefs 
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chiefs are prevented, that would have fallen upon 
an unlimited and unregulated trade with Infidels, 
that are enemies to our Religion and Nation; which 


the Law, as I have already ſhewn, takes ſo much 


care to prevent. | | | 
For other confiderations, whether this trade be 


driven to the full extent of it, or may be more ad- 
vantageous to be inlarged, as it is proper here to be 
diſcourſed of in a Court of Law, ſo the application 
for that muſt be made elſewhere; for I do not 
know any Law that hath made the Defendant a 
Reformer among us. 

My Lord, in the next place, the next queſtion 
is, whether this prerogative of the King is abridged, 
or reſtrain'd by any Act of Parliament, as is inſi- 
ited on by the Defendant's Counſel ; I think not. 
For, E 

- Firſt, In general the chief trade of this Nation, 
conſiſted anciently moſt in Wool, Wool-Fell and 
Leather, and with our neighbouring Nations only ; 
and yer, | | 

Secondly, Even that trade was reſtrain'd in the 
exerciſe of it; for none mult buy and ſell. but he 
muſt do it at the Staple, as appears by 2 Edw. III. 
chap. q. that abrogates the Staple, and afterwards 
it was erected again. And then, in the 

Third place, there was no ſuch trade as this or 
any other ever eſtabliſh'd with Infidels in thoſe days, 
and ſo there was no occaſion for ſuch a Law to re- 
{train. them. 

The beſt rule therefore to interpret this Act of 
Parliament, will be to apply the remedy to the in- 
convenience and milchict, that was before it. If 
then there was no ſuch inconvenience as this com- 
plain'd of, the reſtriction of the trade with Infidels ; 
then all may reaſonably conclude and inſiſt upon it, 
there was no ſuch remedy as the laying open of a 
trade, as they alledge, intended to be introduced, 
But if we conſider the Act itſelf, we ſhall lee ſome 
particular reaſon for the making of it, either for 
the taking off ſome clogs, that were upon the trade 
then in ule, or the providing ſome remedies which 
were introduced to obviate the preſent inconvent- 
ences and milchiefs. 

Firſt then, for Magna Charta, which, hath been 
cited chap, go. that gives liberty to Merchants, Quod 
niſi publice antea prohibit fuerint, habeant ſalvum & 


fecurum condiflum exire de Anglia & venire in An- 


gliam, & morari & ire per Angliam, tam per terram 
quam per aquam, ad emendum & vendendum ſine 
omnibus malis tolnetis, &c. preterquam in tempore 
THEYT T, 


This helped Merchant Strangers in this particu— 


lar, becauſe beſore that they could come but at 
tour times in the year, and muſt ſtay here but for- 
ty days at a time; as my Lord Coke obſerves in 
his Comment upon that Statute, and cites the Mir— 
or of Fuſtice tor it. And if this Law proves any 
thing relating to this queſtion, it is, that before that 
Act, Merchants cou'd not go out of the Kingdom, 
and ſtill they may be prohibited publickly ; which, 
tho* my Lord Cote lays muſt be by Act of Parlia- 
ment, yet he cites no Law for that opinion, and 
with ſubmiſſion the word Publick doth not neceſ- 
farily import that it ſhou'd be by Act of Parlia- 
ment. My Lord, that Law, that comes neareſt in 
words to this caſe here before you, is that of 18 
. III. which is pleaded by the Defendant, that is 
part of the Act, the latter clauſe of it; that the 
Sea be open to all manner of Merchants, to paſs 
with their merchandize whither they pleaſe, 
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This is part of that Law ; but, my Lord, the 
meaning of this Law 1s quite and clear another thing, 
as I ſhall ſhew with ſubmiſſion molt plainly: and 
I will beg leave, my Lord, a little to introduce it, 
by giving you a Hiſtory of this Law, how ic 
comes to be made ; for it is but a ſhort one, ang 
tis only the laſt clauſe of ir, that is pleaded by the 
Defendant, 

By the Statute of the 11th of Edu. III. it was 
made felony to tranſport Wool, and this my Lord 
Coke oblerves in his Comment upon Magna Charta, 
upon chap. 30. King Edw, III. took advantage of 
it, for exacting money of the Merchants, for diſ- 
penſations with the Law, and for licences for tranſ- 
porting of Wool. Hereupon ſeveral complaints 
were made in the Parliament; and particularly, in 
the 17th year of Edw. III. Rot. Par. nu. 28. the 
Commons complain, that the Grant of 405. upon a 
Sack of Wool made by the Merchants only, was 
not to bind the Commons, and therefore pray it 
may be revoked. The King anſwer'd, this cannot 
tend to charge the Commons; for that th-re was fer 
a certain price upon Wool in every County, which 
the King willed ſhou'd ſtand; and that all Wool 
ſold under that price ſhould be forfeited in the hands 
of the buyer, 

This was in 17 E. III. and this matter, my Lord, 
among other things, was repreſented to the fame 
Parliament, by the ſame Merchants, by way of 
advice, as a thing fit, 17 E. III. in dorſo, nu. 58. 
of the Parliament-Rolls of that year. And they 
ſet forth, whereas they were ſummon'd to Notting- 
ham, to inform the price of Wools, which they did 
not, regarding the times to come as they ſay, and 
that was abuſed ; they pray liberty to buy Wools as 
freely as other merchandizes, as they can agree be- 
tween buyer and ſeller: and that all Indictments 
and Proceedings contrary to that Law might be 
ſtayed z and further they add their advice, that the 
King would ordain theStaple in {ome place in Exg- 
land, rather than beyond the ſeas. 

Then comes the 18 E. III. Ret. Parl. nu. 12. 
among other Petitions of the Commons, there are 
theſe which refer to the firſt part of the Act of 
Parliament: That the prices ſet upon the ſorts of 
Wools in every County, which run more to the 
damage than advantage of the people, might be 
ouſted, and that every one may buy freely, as he 


can agree with the ſcller, and none be acculed for 


doing the contrary. 

This, my Lord, explains the firſt part of that 
Act of Parliament; that the ordinances before this 
time made upon taking forts of Wool, which was 
imprinted in Raſta, and all the Statute- Books; 
(for the Roll is, / 7ris,) and deleated, and 
that every man as well ſtranger as Denizen, may 
henceforth buy Wool as he can agree with the ſeller, 
as they were wont to do before the laid ordinances. 

Now, my Lord, you ſhall ſce the latter part of 
the Act, which is that they plead : among the 
Petitions of the Commons in the ſaid Roll, chere 
the 5th Petition is, reciting, That whereas the King 
had granted to them of Flanders, that the Staple for 
Wool ſhould be held at Bruges 3 at the time of which 
Grant, all manner of merchants, that is, Lombards, 
Genoeſe, Catalonians, Spaniards, and others, who 
uſed to buy the greateſt part of the wool, and car- 
ry them out of Flanders by land and ſea where 
they would, to the great profit and increaſe of the 
price of wool, thither coming: yet the Towns ol 


Bruges, Ghent, and Jpres, have of late ordained, 
. That 
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1684. 
That no wools coming to the Staple, be fold to 
ſtrangers, nor carried our of the ſaid Country of 
Flanders, as they uſed to be, to the damage of the 


merchants of England, and of all the commonalty ; 
and therefore they pray remedy hereof. 


This is granted by the King, that they may buy 


wool as they were wont to do; and that a Wrir 
ſhould be ſent to the Sheriff to make Proclamation 
accordingly. Then they pray, that the effect of 


' theſe anſwers may be put into — in the man- 


ner of a Patent under the Great Seal; and this is 
done, in which there is this very Statute of 18 E. 3. 
in terminis, as it is printed. And this plainly 
ſhews, that the Sea being to be open, and mer- 
chants to paſs wherever they pleaſe, was only in 
anſwer to that petition and repreſentation, and to 
redreſs the miſchief ; that they might buy here, 
and go where they would; and not be neceſſitated 
to go and buy at the ſtaple ; which was ſo abuſed 
by thoſe of Bruges : And this is likewiſe purſuant 
to the advice and petitions of merchants before the 
17th E. 3. That the King would eſtabliſh a ſta- 
ple ſomewhere in England, and not in parts beyond 
the Seas. 

My Lord, for the reſt of the Acts of Parliament 
that have been cited on the other ſide, I ſhall not 
enter upon them particularly; but this every body 
at the firſt ſight may fee, they carry their own an- 
ſwer along with them, and the occaſion of their 
making does appear in themſelves, tho* this did 
not, and very few of them come up to this Que/- 
tion now before you, or any thing like it, as will 
appear plainly upon the bare reading of them. 

The only Queſtion then my Lord, that remains, 
is, whether an action lies for the Company? For J 
think J have made it out, that the King had ſuch a 
prerogative at Common Law, and no Act of Parlia- 
ment hath taken it away. Then I fay, the Queſ- 
tion is, Whether an action lies for the Company? 
that is, whether it be a bare licence, or coupled 
with an Intereſt. And as to that point, F ſhall be 
_ ſhort, for to me it ſeems to be no Queſtion at 
all, For, 

Firſt, They are at a great charge and expence 
to ſupport this trade, and therefore ſurely they 
ought to profit by it. 

Secondly, They are looked upon by the Parlia- 
ment to have an intereſt in this trade, or elſe they 
had never been taxed ſo high as twenty Shillings 


for every 100 J. in their ſtock, Then if they have 


an intereſt in the trade, this trading of the defen- 
dant is an incroachment upon That intereſt, and 
then herr is damnum & injuria; which will intitle 
them to an action. | 

For ſo it is in other things: A Fair, in ſome ſenſe, 
is but a licence to hold a market at ſuch a time, in 
luch a place; but becauſe of the profit that tends 
to that liberty, and the charge that the party is 
at in keeping of it, an action does lie againft any 
Man that ſets up another Fair, to the prejudice of 
him that had the firſt Grant. | 

In the common caſe of Patents for new inven- 
tons, an action lies for uſing the invention without 
licence, becauſe of the intereſt conveyed by the 
Grant, and the charge that the party that invents, 
5 at, So that I think, my Lord, with ſabmiſſion, 


we have here an intereſt in this trade; and an inte- 


reſt, I ſay, as well as a licence, well founded upon 


che King's Letters Patent; which the King had 
Power to make by prerogative at the common Law; 


and that power not reſtrained by any Act of Parlia- 
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ment, And therefore I humbly pray your judge- 
ment for the Plaintiffs. 


Mr. Pollexfen, (afterwards Lord Chief 
Juſtice) bis Argument. 


De Term. Paſeh. Anno Regni Regis Carol; 
Secundt xxxvi Die Lune xxi Aprilis, 
Anno Dom. 1684, Banco Regis. The 
2 Company againſt Thomas San- 

ys. 

8 Mr. Pollexſen. 

AY it pleaſe your Lordſhip, the Governor 
and Company of Merchants of London, 
trading to the Eaſt-Indies, they are plaintiffs, and 
Thomas Sandys is the defendant. - If your Lordſhip 
pleaſe, T will open a little more of the Record than 
has been y<t opened: And the Cafe upon the Re- 
cord ſtands thus : 

Theſe plaintiffs bring their action againſt the de- 

fendant, and do declare, That the King by his 

Letter, Patent, in the 13th year of his reign; did 

grant to them the ſole trade, between the Cape of 

Good Hope and the Streights of Magellan, in the 

Eaſt- Indies: And did alſo grant to them, that 

they, and no body elſe, ſhould come thither, nor 

trade tire; and they do ſay, the defendant did 

come thither, and did trade; and that this is to 

the vanes damage, 

Tun 4cfendant has prayed Oyer of the Letters 
Patent, and there are Pe things chat are not 
mentioned in the Declaration: but not being upon 
the Record, and appearing; upon the Oyer, I crave 
leave to open them, that I may make uſe of them 
in the diſcourſe I am to make; and I defire your 
Lordſhip would plenſe to take notice of them. 

In the Letters Patent, when they come to the 
Prohibition and Reſtraint, the Prohibition and Re- 
ſtraint is in tais manner, which they have left out 
in their declaration. The Letters Patent do pro- 
hibit the trading without ea licence, upon pain 
that every ſuch perſon that ſhall trade to or from 
the Eaſt- Indies, ſhalt incur the forfeiture of his 
merchandize, and alfo of the Ship; one moiety to 
the King, and the other moiety to the Faft-Indiz 
Company. | 

And then there follows another clauſe,” which 
is omitted alſo out of the Declaration; and that is a 
claufe of Grant to the Company, that for any conſi- 
deration of benefit to their own uſe, they may grant 
licence to ſtrangers or others, to trade to and from 
the Eaſt- Indies. 

And then there is another clauſe that is omitted 
alſo, and that is this, That the King grants to the 
Company, that the King will not, without conſent 
of the Company, give licence to any perſons be- 
ſides the Company to trade thither. | 

And there is likewiſe another clauſe which I 
would take notice of, That no body of the Compa- 
ny ſhould have a vote in the Company, unleſs he 
have a ſtock of 300 /. 

Theſe claufes now being in the Letters Patent, 
and the Letters Patent being ſet forth upon the 
Record, they are becotne parts of the Cauſe. 

The defendant has pleaded the Statute of 18 E.3, 
and thereupon there is a demurrer. | 

My Lord, the Queſtions that are in the Cauſe 
D TT 
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Firſt, Whether or no this Grant of the ſole 
trade to the plaintiffs, be a good Grant or not? 
And next, 

Second), Suppoſing it ſhould be a good Grant, 
Whether or no the plaintids can maintain this ac- 
tion, as now it is brought ? | 

My Lord, in the argument of this Caſe divers 
Things have been ſaid in which I. ſhall differ from, 
the other fide 3 but only take notice how far they 
may be of force in point of argument, to make the 

eſt ions that are in the Caſe, to turn, as to the 
Law, one way or other. 3 4 | 

My Lord, It is no Queſtion but that the Kipg, 
by Law, can reſtrain any of his fubjects from going 
out of the Kingdom: For the King hath a partt- 
cular intereſt in the fervices of his ſubjects; and 
therefore it is molt reaſonable, and an undoubted 
Rule, I'think, in the Law, that the King may re- 


ſtrain any particular ſubject pro Hic & nunc, as the 


King takes it to be moſt neceſſary and convenient 
tor his ſer vice to reſtrain. 

Next, my Lord, I do not deny, but think it 
alſo. to be Law, That the King may reftrain all 
his ſubjects from a trade to ſuch a particular Coun- 
try or City, upon ſome reaſons or. occaſions ; as 
in times of war, and times of plague, that I rec; 
kon by law may be done very well. 

But, my Lord, chat is not the Queſtion in our 
Caſe ; for the Queſtion in our Calc 1s a Queſtion 
concerning a ſole trade granted to a particular per- 
ſon, or body polirick, (which is but one particu- 
lar perſon in conſideration of Law) with a reſtraint 
upon, and excluding all his other ſubjects. Now 
from what has been granted already, to argue that 
the King may grant ſuch a ſole trade, is no conſe- 
quence at all from theſe poſitions that have been 
agreed, i. e. from the authority and power the King 
has to reſtrain his ſubjects from going out of the 
Kingdom, or to reſtrain them from trading in ſuch 
a place. For, | 

Firſt, As to the power the King has by Law to 
reſtrain his ſubjects from going out of the King- 
dom; tho? by Law his power be ſuch, yer firit 
of all-it is not a power univerſal to reſtrain all his 
people, but to reſtrain this or that Man for his par- 
ticular ſervice, for this or that particular Time. 
But to make a univerſal reſtraint, that none ſhall 
go out but you J. §. or you ſuch a body poli- 
tick, - will go a great deal further than ever it has 
been before, or can be conceived. | | 

Next, my Lord, That becauſe the King can re- 
{train trade in. time of war, or in time of plague, 
that therefore he can reſtrain all his people, and 
for ever; except ſuch and ſuch particular Men, 
or a Corporation : that muſt needs be further 
than ever any thing I have heard yet to be Law, 
or could find any taot-ſteps. of. | 
So that I think there are no inferences can be 
drawn from theſe things, that can conclude any 
thing as to this particular point that now we are 
upon, i. e. That the King can grant a ſole trade 
to any particular perſon and body politick, and 


their ſucceſſors, for ever; and reſtrain and exclude 


all his other ſubjects from that trade. My Lord, 
that will not be, 1 think, a conſequence that can 
be drawn from any of the poſitions that I have laid 
down. | 

And, my Lord, further I would obſerve this in 
the arguing of this Caſe, That when they lay down 
this as a general poſition, That the King can re- 
ftrain his ſub;e&s ; there is no diſtinction, nor is 
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there any foundation in law for it, betwixt goino 
to an Infidel Country, or going to a Chriſtian 
Country. For it is as undoubted, the King may 
reſtrain any of his ſubjects, as the King's pleaſure 
ſhall be, or as there ſhall be war or plague, and 
ſuch other occations as may require it, from going 
into a Chriſtian Country, as well as he may from 
going into an infidel one. Ant theretore if che ar- 
gument have weight in it in this point, it hath 
weight as well to affect Chriſtian Countries, and the 
whole trade abroad with them, as Infidel Countries, 
and trading with them. * 
And there is no difference at all from this reaſon 
or foundation, that can be inferred, as I can 
make. | 2 

Next, my Lord, when they argue and make uſe 
of the Statute of 3 Zac. Cap. C. which enacts, Tha: 
the King*s ſubjects ſhall freely trade to Spain and Por. 
tugal, nolwthſtanding the Charters of mer oration 
granted to ſome Merchants, and the Probibitions in 
Lice Charters : It they will ſay that thole Charters 
of reſtraint were lawfully granted, then they do ar. 
gue for a power in the King to reſtrain trade even to 
chriſtian Countries; which is a thing, under fa- 
vour, that never was yet affirmed, as I remember, 
but rather the contrary admitted: And if they ſay, 
thoſe Charters that were granted for reſtraint of 
trade to Main and Partugal, were not lawful, he. 
caule they were chriſtian Countries, then the Sta- 
tute makes nothing for them: For ſure it is no ar- 
gument, that becauſe an unlawful Charter was 
granted, therefore another unlawful Charter may 
be granted; or becauſe that was void, therefore 
the other ſhould not be void ; no, rather the con- 
trary. | 5 

My Lord, theſe things I have taken notice of, 
becaule they are matters that have been inſiſted on 
in the argument on the other fide ; and I would 
lay what is not neceſſary out of the Caſe. And! 
now come to the great point of this Caſe, and 
which indeed 1s a great point in the conſequence of 
It, | 
Firſt, Whether the Grant .of ſole trade to the 
plaintifis, be a good Grant or not? 

And I humbly conceive, ſuch a Grant of a ſole 
trade to any particular perſon, or body politick, 
with a reſtraint to all others, is againſt the Law of 
the land, and by the Common Law void ; and 
this I ſhall endeavour to prove from good author: 


ties. a 
1. By the Common Law, trade is free and open 


for the King's ſubjects; and for that the Books that 


I ſhall cite are theſe, 3 Inſt. 181. Commercium Jure 
Gentium commune eſſe debet, & non in Monopolium 
& privatum pauculorum Qutſtum convertendum; ini 
quium eſt alias permillere, alios inbibere Mercdli- 
an. 

The next Book, my Lord, is Fit2h. Nat. Br. 
fo. 85. that ſays thus; Note, That by the courſe 0 
Common Law, every Man may at his pleaſure g 
out of the Realm for merchandize, or 10 travel, or 
other cauſe, as ſhall pleaſe him, without demanding li 
cence of the King; and ſhall not be puniſhed for i. 
And the Stat. of 5 R. 2. c. 2. which prohibited alt 
but the great Men and Merchants, to paſs out 0! 
the Realm without licence, has therein declared 
the Law, when it excepted Merchants, that the) 
had a right to go without licence: But this Sta- 
cute is repealed atterwards by the Statute of 4 74 


Cap. bs, 
Then. 


l 


my 


R 


"RI 
Then, my Lord, there is Rolls, 1 Rep. fol. 4. 
the taylor of Ipſwich's Caſe againſt Sherring, The 


| words and ſenſe of the Books are, That no Trade, 


Mechanick, or Merchant, can be hindered by the 
King's Patent. A Patent to hinder trade at ſea, is 
a void Patent 3 a Patent that only a hundred per- 
ſons ſhall uſe ſuch a trade, is not good. | 
Dyer 165. That every one may at his pleaſure go 
with bis Goods; and cites F. N. B. for it. And 
F. N. B. 85. ſaith thus, Note, That by the Com- 
non Law, every Man may at his pleaſure go out of 
the Realm for merchandize, or to travel, without 
demanding licence of the King. 
' Theſe, my Lord, are the Books; and thus they 
ſpeak — 7 at the Common Law : and I offer 
it to your Lordſhip as a further reaſon, That the 
Common Law is ſuch, notwithſtanding all their ar- 
guments, in regard that the Common Law, as far 
as it is againſt ingroſſing, is alſo againſt all ſole 
trade. For, my Lord, all ſole trade is ingroſling, 
as I take it, with ſubmiſſion ; appropriating trade 
and merchandize to a particular perſon or perſons, 
or body politick, excluding others, is ingroſſing 
ſuch trade. Now that ingroſſing is againſt the 
Common Law, and againſt the very fundamentals 
and principles of the Common Law 3 that, I think 
I need not labour much to prove, nor ſhall I go 
about to cite many Books to prove that, 
That ingroſſing any fort of merchandize is an 
offence at Common Law, vide 3 Inſt. 196. And 
in the Caſe Dominus Rex verſ. Criſpe & al. here was 
lately an agreement betwixt copperas- makers and 
copperas-merchants, for the buy ing of all copperas: 
Theſe copperas- makers ſhould for three years make 
at ſo much a Ton; and reſtraining them from ſel- 
ling to any others. It was here adjudged an ingroſ- 
ſing, upon an information. | 
And if a company of Merchants ſhall buy up 
here in like manner, all the merchandize of Spain, 
or Portugal, or the Canaries, or other town or place, 
for three years to come 3 this, I think, would be an 
ingroſſing, and the contract againſt law. 
But then, my Lord, to prove that ſole trade is 
ingroſſing, that the nature of the thing muſt ſpeak ; 
for whoſoever has the ſole trade of buying and ſel- 
ling of ſuch a ſort of commodity, or whoſoever 
has the ſole trade to any particular Country or 
Place, has thereby the ſole ingroſſing, and ſole 
having of all the commodities of that place ; ſo 
likewile has he the ſole buying : and all the people 
that have to deal about the commodities that are 
to be vended and vented in that Country or Place, 
are at his will and pleaſure ; and thereby he makes 
all thoſe his own, and he makes what price he plea- 
ſes, and orders and diſpoſes of them, both as to va- 
lue and every thing elſe, as his own. And there- 


by, my Lord, I take it, it mult be ingroſſing; 


and every monopolizing of buying and ſelling, or 
of trade, is ingroſſing. But that only ingroſſing 
is by particular agreement and contracts between 
particular Men, among one another, without the 
King's authority, or help of his Letters Patent; 
but monopolizing is ingroſſing under colour of au- 
thority, by help of thoſe Letters Patent that cre- 
ate them : for the conſequence of it muſt be, that 
they would ſell at their own prices, and thereby 
exact upon the King's ſubjects, and their Patent: 
For the tole trade to the Eaſt-Indies, inveſts them 


in all the merchandizes of theſe Countries, and in- 


groſſeth all in their hands. Then if ingroſſing by 


the Common Law be forbidden, and it is unlawful 
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to do it, all Letters Patent to authorize and help 
Men to ingroſs, muſt needs be as void as that, 
which is the end of ingroſſing; and that is mono- 
polizing. b | "= 

My Lord, in the 3d Inf. 18 1. the Caſe of Joby 
Peachy, in 50 E. 3. who was ſeverely puniſhed for 
procuring a Grant or Licence under the Great Seal, 
that he only might ſell ſweet wines in London, is a 
ſtrong caſe for us. For, my Lord, this was in- 
groſſing by colour of the King's Grant, and pu- 
niſhed as a great offence: And the caſe of Mono- 
polies, that are reported 11 Co. 84. Moor 673. and 
in Ney, do prove that monopolizing is ingroſſing, 
and the ſame law that is againſt ingroſſing is againſt 
monopolizing ; and the ſame law that makes the 
one void, makes the other void. 

In Darcy's caſe, where a Grant by Patent was 
made to him, for the ſole importing from beyond 
ſea, and the ſelling of cards under a rent, and pro- 
hibiting all others to ſell; there it was adjudged a 
void Grant, | 

And the Stat. of 21 Jac, cap. 3. does declare all 
Monopolies to be void at Common Law; ſo then 
if this Grant be a Grant to you, to ingroſs or mo- 
nopolize, I think it will be eaſily concluded to be 


againſt the Common Law, and made void there- 


J. | | ; 
Next, my Lord, that this Grant of the ſole 
trade to the Eaſt-Indies, is againſt the ancient Sta- 
tute Laws of this land, I think is plain alſo. As 
for the Statute of Monopolies, I ſhall crave leave 
to ſpeak of it by it ſelf, by and by: But I fay it 
is againſt the ancient Statutes of this Kingdom, 
Magna Charta, 9 H. 3. cap. 30. all Merchants, if 
they were not prohibited before, ſhould have their 
ſure and ſafe conduct to depart out of England, and 
come into England, and ſtay, and go thro' Eng- 
land, as well by land as by water, to buy and ſell 
without any evil tolls, by the ancient and juſt cuſ- 
tom, except in time of war. And my Lord Coke 
ſays, That in this Act, Ni publice probibiti fue- 
rint, 1s intended of a prohibition by the publick 
council of the Kingdom, by Act of Parliament. 
So that this Act does in theſe words make our caſe : 
It ſays, They ſhall, if not openly prohibited, have ſafe 
and ſure conduct: And if that open or publick pro- 
hibition muſt be by Act of Parliament, ſo it is pro- 
bably a declaration of the Common Law. Then 
here is no ſuch in this caſe, no prohibition by Act 
of Parliament to reſtrain from going to the Eaſt- 
Indies, but the defendant may go thither if he 
pleaſe. The Stat. of 2 Ed. 3. cap. 9. That all Mer- 
chants, Strangers &c. may go and come with 
their merchandize into England, after the tenor of the 
Great Charter. 

The Statute that is pleaded 18 E, 3, cap. 3. That 
all Merchants, Strangers, and Denizens, and all o- 
ther and every of them, of what eſtate and condition 
ſoe ver they be, ſhall ſell their merchandizes, from 
wbenceſoever they come, freely, without interruption ; 
and ſhall have the Sea open to them, to paſs with their 
merchandize where they ſhall pleaſe, without inter- 
ruption, excepting to the King's enemies; and that this 
AF ſhall be obſerved and performed notwithſtanding 
any Charter to the contrary ; and that Charters to 
the contrary are of no force, but are to the Kings da- 
mage, and to the oppreſſion of the Commons. 

Stat. 14. E. 3. cap. 2. recites Magna Charta, 
and enacts, That all Merchants, Aliens, and Deni- 
Zens, may without Left, ſafely come with their mer- 
chandize, ſafely tarry, and ſafety return. 


uu Now 
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Now if ſo be, all Merchants, Strangers, &c. 
ſhall fell their merchandize wherever they 
come, without interruption, and that enacting 
clauſe be large enough, as ſure it is; then it has an 
expreſs clauſe, That all Charters and Patents to 
the contrary are void, as being to the King's da- 
mage, and the oppreſſion of the people; and 
therefore they are all by the Parliament declared 
to be void, . 

The Stat. of 25 E. 3. cap. 2. confirms the former 
Stat. of 9 E. 3. and has the ſame clauſe in effect; 
If any Proclamation or Commiſſion be to the contrary, 
it ſhall be void. The Statutes of 2 K. 2. cap. 1. 
and 11 R. 2. cap. 7. confirm the two former Acts, 
and enact, That al Charters, Letters Patent, and 
Commands to the contrary, ſhall be void, So that, 
my Lord, thoſe many Statutes, as moſt of the 


old ones being penned in general, (but ſhort) words, 


and being in favour of trade, have been taken to 
extend generally, for the general and moſt large 
advantage of trade; tho* perhaps fome particular 
trades were by conſtruction moſtly concerned; as 
the Statutes of the Staple might be the occaſion of 
making ſome part of them. But they do enact, 
as your Lordſhip ſees, in general words, That all 
Grants and Letlers Patent to th: contrary, ſhall be 
void; and ſurely this would have never been put 
in, but that in all times Grants have been made, 
which the King has been deceived in, and found 
them contrary to his real advantage, tho* they 
have been otherwiſe pretended, and were to the 
oppreſſion of the people, and therefore void. 

In the 2 Inſt. 63. my Lord Coke, in his obſer- 
vation upon the conſideration of Magna Charta, 
and the 8 Statutes that were after that made 
in reference to trade, ſays, That upon this Chap. 
of Mag. Chart. (to wit) the 3oth, this concluſion 


is neceſſarily gathered, That all Monopolies concern- 


ing trade and traffick are againſt the liberty and free- 
dom granted and declared by his Great Charter, and 


againſt divers other Ads of Parliament, which are 
good Commentaries upon it. So that, my Lord, E 


do not offer it only as my preſent thoughts, but 
what has been taken for Law heretofore ; that 
thoſe Acts are of general extent, and all Charters 
made to the contrary, are 1% facto void, and of 
no force. | 

Obj. My Lord, they fay it is true, it we are 
a 1 then the Law is againſt us; but we 
are no Monopoly. | 

Re/p. My Lord, to prove they are a Mono- 
poly, that is the next thing, which, with your 
Locdſhip's favour, I ſhall go about. 

And for that I ſhall firſt take the deſcription that 
is of a Monopoly, made by my Lord Coke, in his 
chap. of Monopolies, in the 3d /nft. 18 7. and if it 
is poſſible to exempt them out of that deſcription, 
I conſeſs then they have a ſtronger Caſe than I do 


hope they have. 


A Monopoly, (ſays he) is an inſtitution, or an 
allowance by the King, by his Grant, Commiſſion, 
or otherwiſe, to any perſon or perſons, bodies po- 
litick or corporate, of or for the ſole buying, ſel- 
ling, making, working or uſing of any thing, where- 
by any perſon or perlons, bodies politick or corpo- 


rate, are ſought to be reſtrained of any freedom 


or liberty that they had before, or hindered in their 


lawful trade. | 

Hirſt, My Lord, I think by their Patent, they have 
the ſole trade granted to them; that is, the ſole 
buying and felling (for merchandizing conſiſts in 
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buying and ſelling) and therefore they have the 
ſole buying and lelling in the Zaft-Indies ; and they 
have conſequently the {ole ſelling of the commad.. 
ties when they come home; for none elſe can bring 
them home but them, if cheir Charter be good. 7 
The ſole uſing of any thing, is a general word: 
and another part of this deſcription, ſole trading 
is ſcle uſing of merchandizes, in a particular — 
to which they trade; and ſo they are within all 
the words ſole ſelling, ſole buying, ſole uſing. 

Secondly, They are alſo within the latter part 
whereby any perſon is hindered or reſtrained fram 
any freedom or liberty they had before, or in their 
lawful trade: For that it is lawful for them, as | 
hope I ſhall make it appear, as I think, upon the 
Parent granted to ſeize the Ships and Goods of 
thoſe that trade thither; and the bringing of this 
action is a ſufficient proof that you were hindererg 
of this trade, and peoples going thither to traffick 
So I think, my Lord, they come within eyery part 
of the deſcription that's given in that Book of 3 
Monopoly, | 
Next, my Lord, I think that all the evils and 
miſchiefs that are in the Books taken notice of to 
be in Monopolies, are alſo in this cafe ; and what- 
ſoever hath the evils and miſchiefs attending Mo- 
nopolics, it is a great and ſhrewd argument, that 
that which hath the effect, hath alſo the cauſe. 

The evils and miſchiefs that attend Monopolies, 
are, firſt, That the price of the commodities they 
ſell, ſhall be kept up, and raiſed higher than other- 
wiſe it would be: He that hath the ſole ſale, will 
keep up the price as high as he pleaſes ; this is one 
of the evils mentioned in the caſe of Monopolies, 
reported by my Lord Cote, lib. 11. fo. 86. b. the 
truth whereof I think is evident enough in that Com- 
pany 3 for the price and value of things they bring 
from thence, are of their own ſetting, and at their 
own diſpoſal. Nothing among Men is more evyi- 
dent than that, and indeed it muſt be a moſt won- 
derful virtue, and a mighty contempt of riches, 
that a Man who hath the fole commodity in his 
hands, will not ſell it for the molt he can; or not 
Keep up the price, and make the moſt of it; and 
in things that, he buys, to be ſure he will buy as 
cheap as he can ; and in things that he ſells, he will 
ſell as dear as he can ; and I think that he that has 
ſuch a power muſt be a Man of an extraordinary 
virtue, if he do not execute it. 

Secondly, Another evil of Monopoly is, that it i; 
Fro privato pauculorum quaftt, Which is likewiſe 
mentioned in the margin of the Book cited before, 
3 Inſt. 181, Now whether this trade be for par- 
ticular private gain of a few or no, I think any 
Man that knows any thing will be ſatisfied about it 
in his own mind, who con ſiders the preſent ſtate and 
condition of this Company. It is not upon Record 
indeed, but ſure it is ealily gathered as a conſe- 
quence z and it will appear plainly by this reaſon to 
be pro privato pauculoruim quæſtu for trade is not in 
its own nature fixed and ſtable, but varying and 
altering, ſometimes bettet, ſometimes worſe, lome- 
times beneficial, ſometimes detrimental, according 
as the times of war and peace, ſickneſs, ſcarcity ol 
this or that commodity, in this or that Country 3 
or the modes and cuſtoms of the Country, or the 
manners and habits of Men do occaſion it: And 
the Merchants by ther education and obſervation, 
are thoſe that govern and manage this trade for the 
maintenance of themſelves and their families, an 


the general good of Men; and direct and 1 * 
| their 
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heir Eſtates and Traffick into this or that part of 
the World, as time and occaſion ſhall give them 
beſt encouragement. 

But a ſole trade granted into this or that part 
of the World to one Company, and of ano- 
cher part to another, ſets up particular men that 
head that Company, but deſtroys all other Mer- 
chants and inferior people; all ſhipping mult be 
jubjc& to the prices, theſe Impropriators of trade 
will allow them, or elſe lie ſtill and be deſtroy'd, 
ſor none elſe muſt employ them, nor can do it 3 and 
o mult all Maſters of Ships, for it is neceſſary to 
chem in order for their livelihood, that they go ſuch 
Voyages, and theſe cannot go, except upon 
the terms that the Company will allow of, So all 
Mariners, Artificers, Factors and all other perſons, 
whoſe employments depend upon this trade, mult 
be ſubject to their will and pleaſure ; and of how 
great conſequence that may be to the Kingdom, my 
Lord, does deſerve conſideration. 

Thirdly, A third evil and miſchief in Monopolies 
is, that they are to the oppreſſion of the King's 
people ; and any body, I think, that has known any 
ching df late years about this Company, that is, 
that knows their dealings with and handling of their 
factors and ſervants, that get any thing in their ſer- 
vice, and other people that they employ, will find 
inſtances enough of their oppreſſion ; and that will 
be enough to ſatisfy any man, what kind of people 
they are: for what a work 1s there, when they have 
any factor or ſervant, or any body elſe, that has got 
any thing in their ſervice? Thoſe things indeed are 
not upon the Record, but they are conſequences 
that are viſible to every body: and the truth of it is, 
in all Patents for ſole trade, ſo it will be. So that 
if the evils and miſchiefs, which the Common Law 
forbids, and endeavours to prevent, by judging all 
Monopolies, Ingroſſings and ſole Trade unlawtul, be 
to be avoided, the evils and miſchiefs attending 
their Patent and ſole Trade are perhaps the greater, 
becauſe their trade is the greateſt that ever England 
knew, 

My Lord, in Filzherbert's Natura Brevium, 222. 
there is this ſaid, and I urge it for this reaſon ; be- 
cauſe, if ſo be theſe are conſequences of a ſole 
trade, it cannot be denied but theſe are oppreſſions 
of all the King's people. Now there it is ſaid, that 
every Grant of the King hasa condition implied in 
it, Quod Patria per Donationem non magis ſolito one- 
retur ſeu gravetur ; ſo the Book of 13 H. IV. 14. 
Grant le Roy, to the charge or prejudice of the ſub- 
jects, is void: and therefore the King is deceived in 
this Grant; and the Grant is as well by the Common 
Law, as all theſe ancient Statutes void. 

O4. Ay, but ſay they, this is not a Patent granted 
to the advantage of a few, or for the railing of the 
prices and monopolizing of commodities ; but for 
good government and order, and the preſervation 
of this trade, that otherwiſe would be deſtroy'd : 
and ſay they, there have been ſuch Grants hereto- 
tore, to Tur y, Barbary, and other places. 

ep. It is true, my Lord, this is ſaid ; and that 
Patent does ſay, that it is for good order and govern- 
ment, and the advantage of trade, But I pray, my 
Lord will alſo remember, what our Books lay 
concerning ſuch Grants and Monopolies, in 2 1ft. 
549. that new Corporations trading into foreign 
parts and at home, tho' under the fair pretence of 
order and government, yet in concluſion tend to the 
hindrance of trade and traffick, and in the end pro- 


duce Monopolies. This is an old obſervation, for 
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in the 114% Kep. 88. b. in the end of the caſe of 
Monopolies, there are theſe words: Privilegia 
que re vera ſunt in Prajudicium 1Retp, magis tamen 
Jpectoſa habent Frontiſpicia, & boni publici pretextum, 
quam bone & legales Conceſſiones, ſed pretextu licili 
non debent admilti illicitum. Thoſe are the words of 
that Book; and there it is alſo taken notice of, that 
Darcy's Patent had a moſt glorious and ſpecious 
preamble ; for there it is mention'd, that the ſubjects 
might exerciſe themſelves in huſbandry and lawful 
employments, and that Cards making had made 
Cards playing more frequent, and principally a- 
mong Servants and Apprentices z and theretore the 
ſole making, and trade of Cards ſelling was grant- 
ed to Darcy. Obſerve, ſays the Book, what a glo- 
rom pretext and preamble this odious Monopoly 
ad, 

There is the caſe of Horn and Toy, Mich. 20 
Car. Il. Rot. 403. A Patent made three years after 
the Patent given to the Company, and in imitation 
thereof, the Patent is to the Canary Company; and 
recites, that the trade to the Canaries was of great ad- 
vantage to the King's ſubjects at that time; and by 
reaſon of too much exceſs in trading of ſubjects 
there, our merchandizes were decreaſed in their va- 
lue; ſo that the King's ſubjects were forced to car- 
ry Silver there to get Wines: and all this happened 
for want of regulation and good government, and 


. thereupon the Patent did conſtitute Sir Arthur In- 


gram, and about ſixty perſons more by name. And 
all thoſe, that had been traders there within ſeven 
years, for the value of 10001. a year, ſhould be 
a Company and Body politick and corporate by 
ſuch a name; that there ſhould be a Governour, 
a Deputy-Governour, and twelve Aſſiſtants, and 
names them, but to be continued by election, and 
ſhould have the ſole trade to theſe Iſlands; that 
no other ſhou*d haunt or viſit theſe Iſlands, and pro- 
hibits all others under pain of forfeiture and impri- 
ſonment, and indeed follows very much the frame 
of this Patent, with a non-obſtante to the Statute ot 
Monopolies. But notwithſtanding this glorious 
preamble, this Patent was ſoon atter condemn'd, 
both in this Court, and afterwards in the Parliament 
for the abuſe of trade, and the regulation of it for the 
general good, which is the thing that is pretended 3 
but few men can doubr, what is really intended by 
that; and no one I think can doubt, what is the 
real intention of this Patent under the name of regu- 
lation and government: to ingroſs all into the hands 
of ten or twelve men, is molt excellent regulation 
and government, | 

My Lord, as to the other Companies and Char 
ters that have been granted, ſuppoſing that all theſe 
Grants were ſuch as this, and uſed and practiſed as 
this is, it is no argument that they are legal, or that 
this was good. For, my Lord, it is well known, 
both by the ancient Statutes that I have cited, and 
by common experience, that there have been in al} 
ages and times Patents granted, that were not by 
Law grantable, but the King was deceived in them, 
and thoſe Patents were void and of no force ; and 
therefore it is no argument, becauſe there have been 
many ſuch Grants and Patents in former times, that 
this ſhould be good. | 

I agree, my Lord, if ever this Grant or any 
Grant like this had come in queſtion, and had re- 
ceiv'd any judicial allowance to be good, it 
had been ſomething; but otherwiſe it can be ho in- 
ference at all, becauſe there are others, this 1s 2 
one. 


Uuu 2 But, 
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But, my Lord, to keep myſelf cloſe to the point 


of Monopolics; Monopolies have been granted in 
the beſt of times, in Queen Elizabeth's time, there 


was Darcy's Patent granted then; and tt appears 


there had been Grants to divers others of the ſole 
making and felling of Cards, but when it was que- 
ſtion'd, it was condemn'd. Statute 9 E. III. cap. 1. 
and the other Statutes before cited, the clauſes that 


tay all Patents granted or to be granted contrary to 


the freedom of trade in theſe Statutes mention'd, 
prove, 

F:r/t, That ſuch Patents have been. 

Secondly, That they did foreſee and provided a- 
gainſt thoſe, that would be. | 

The Proviſo in the Statute of 43 Elix. cap. 1. /e?, 
v0. ſhews alſo that Monopolies were granted; but 
ſo far were they trom receiving any allowance, or 
approbation, that that Statute, that was made in the 
end of her reign, for confirmation of the Queen's 
Grants by a ſpecial Proviſo, does except and provide 
that it ſhould not extend to make good any Letters 
Patent, that did concern any Jicences, powers or 
privileges commonly called Monopolies. 

The Statute of Monopolies, and this Statute ſuf— 
ficiently ſhew, that there were ſuch Grants, and 
that they were not allowed; fo that even in Queen 
Elizabeth's time, and during her reign, divers ſuch 
Grants it feems had been made. But, my Lord, if 
ſo be there had never been any judicial allowance in 
times paſt for any ſole trade, or ſole buying or ſel- 
ling, tho' there have been in all times ſuch Grants 
made, yet that will be no argument that they were 
good; but on the contrary, and further the pra- 
ctices of theſe Companies have been to the contrary, 
till within late years; no ſole trade practiſed a- 
mong them. 

But, my Lord, on the contrary, ſince that Pa- 
tents have been ſo granted, fince that there is no ju- 
dicial allowance ef ſuch ; I would appeal to them 
to ſhew whether there has been any practice of theſe 
things. I do not ſuppoſe, but that in Turky and 
Barbary, perſons have traded, that have not been 
licenſed by the Companies, and that continually in 
all times; but yet I think no-body will find any 
judicial opinion, that has been given againſt them 
for it, or thatever any ſuch Patent was of force to 
reſtrain the ſubjects freedom of trade in thoſe 
places. h 

My Lord, I am apt to think, that the Grants 
to thoſe Companies, that is, the Tyrky Company, 
the Barbary-Company, and the Ry//za- Company, 
are like to this of ſole trade; but yet if it never has 
been practiſed to reſtrain others in this manner, it 


is rather an argument againſt them of the other ſide ; - 


but they have never dealt thus, nor uſed the clauſe 
of prohibition as theſe men do, For, my Lord, 
whoever thinks to make any concluſion for the pre- 
ſervation of ſuch a ſole trade by a Company, with 
a reſtraint of others, becauſe ſuch Patents and 
Charters have been granted to other Companies, will 
have but little reaſon ſo to do, it he conſider what a 
difference there is between this Company and them : 
for, my Lord, theſe Companies did never fet up 


for a ſole trade, tho* there be ſuch words in the 


Patents, they never uſed them, but have always 
uſed their trade quite contrary, and in another me- 
thod ina commendable way, and I think in a legal 
way; but not ſo as to warrant any thing of this, 
that is here pretended. Therefore, if your Lord- 
ſhip pleaſe to give me leave, I would obſerve the 


difference betwixt the way of trading, that thoſe 


lizers, and who not. 
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other Companies have, and the trade of the Eat. 
India Company. The Companies of T2, Barbar: 
Rua, Muſcovy and Hambirgn, nor any other, en 
0: late years, did ever trade with a Joint-Stock , 
but the Members of the ſaid Company, every man 
uled his own trade, bought and told his own com. 
modity, uſed and employed his own factors and fer. 
vants; and the Company took care to fend out à 
Conſul, or ſome one to be their Agent, to Preſerve 
the trade, and by ſmall impoſts upon the commo- 
dities traded for, to provide for ſuch Officers: which 


Impoſts or Aſſeſſments were made by By-Laws and 


Regulations among themſclves. They take care the 
Markets ſhall not be over-clogge by the commo- 
dities they fend out, which they do allo by their 
own Orders and By-Laws that are made amon 
themſelves ; they only order what Ships ſhall go 
but leave the particular Members of the Company, 
every man to ſend what he will upon his own ac- 
count, and appoint who he will to be his factor, and 
to bring over what commodity he pleaſes : they 
trade not upon any Joint-Stock, or the Stock of the 
body politick. If you dcal with any of them, you 
know the particular perſon you have to deal with: 
no man is refuſed to be of their Company, that has 
a mind, paying ſome ſmall ſum of money for his 
freedom; and whoever is of the Company, has a 
Vote in ordering the affairs of the Company. But 
now you of the Eaſt India Company ingroſs the 
ſole trade into the body politick; you have a 
Joint-Stock, every man whether Merchant or not, 
if he can buy ſucha ſhare in their Stock, is of their 
Company. The Committee manage, and the reſt 
mult ſubmit to their pleaſures and diſtribution : 
thoſe few of them which have the moſt ſhares, have 
the diſpoſal of the whole Stock; no Member trades, 
buys or ſells, or has any thing that he calls his own, 
but only ſuch a ſhare in the Stock: you ſuffer not 
the Members to trade with their own money, at 
their own diſcretion, or to employ whom they 
pleaſe, this you do not do; you ſuffer no man to 
have a Vote among you (and your Letters Patent 
have ſuch a clauſe that none ſhall) but he, who 
has 300“. Stock; which 500. no man can ac- 
quire, unleſs he pays 14 /. or 15 J. for it, two and 
a half per Cent, or ſome great ſum. So that 
by the very foundation, they can have no more 
perſons in their Company, than they that have 3000. 
ſhares; and theſe ſhares being ingroſſed into few 
hands, they have all, and call themſelves the Com- 
pany. So that man that will not be deceived by 
words, but diſtinguiſh things different one from 
another, will diſtinguiſh between one Company and 
Society, and another; who ate Ingroſſers, Monopo- 
The Turky Company, and the reſt like it, may be 
truly ſaid to be Managers, Regulaters and Impro- 
vers of trade. They have no Joint-Stock, that 
they trade upon, they ingroſs not, they admit every 
man that will to be free of their Company, to trade 
with his own money, his own credit, and buy and 
ſell his own, and to imploy whom he plealeth ; 


and none among them under pretence of govern- 


ment, regulation and preſervation of trade, makes 


unreaſonable advantages, | 
But this inviſible Eaſt- India Merchant, the Body 


politick, covers and countenances ſome few men a- 
mog them, to ingrols, buy and fell at their own 
rates, and that exclude all others for the great and 
exceſſive adyantages of the few. 
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The other Companies, as the Turky Company, 
Se. have not any ſole buying or ſelling, nor exer- 
ciſing any ſole trade or ingroſſing. : 

Every Member of theſe Companies, which are a 
multitude, and every one that is not, may if he 
will be a Member, and no man 1s excluded, 

Bur this Company 1s quite contrary, and there- 
fore (if ever any was) are great Ingroſſers and Mo- 
nopolizers of trade. I do not argue nor ſpeak a- 
gainſt Companies, nor regulating, nor managing 
trade, which was the true intent of the Patent; 
ſuch as I have mention'd, and is virtuouſly and com- 
mendably practiſed in the great Companies of 
Turky, Muſcovy, Hamburgh, and others; where the 
Members of the Companies trade upon their own 

articular Stock and Eſtates, and no Merchant hin- 
dred or denied to be a Member, that deſires it, 
paying it's ordinary fees of admiſſion : but againſt 
the inviſible Merchant, this politick capacity trading 
in Joint-Stock. | 

Suppoſe a like Patent to any one, or two, or three 
men, Farmers or Partners in their private capacity 


ol this ſole trade; and they had the management of 


it, and hereby poſſeſſors of ſuch vaſt wealth and 
merchandize: | | 

What wou'd this politick body (I mean the prin- 
cipal Members, for the body cannot think or have 
ſenſe) judge of this ? 

Perhaps yours is much worſe, there a man ſhould 
know with whom he dealt, who were his debtors, 
and how to come at them; but dealing with you is 
a kind of dealing with ſpirits, an inviſible body, 
only ſubſiſting in Intelligentia Legts. 

Therefore being ſo unlike the other Companies, 
and ſo contrary to them, you have no countenance 
trom them; but tho? they are good and commenda- 
ble, you are Ingroſſers and Monopolizers. 

This ſhews the great and vaſt difference between 
the one and the other; this ſhews that you, that 
are the Eaſt-India Company, have the ſole trade as a 
Company; and whoever buys in many Stocks, has 
as many votes as he has goo /. in the Stock. 

There is no ſuch thing in any other Company, 
but quite otherwiſe in all theſe reſpects ; but hereby 
it comes to paſs, that he that has ſo many ſhares in 
the Stock, has an abſolute power, by having ſo 
many votes. | 

The inviſible Body or Corporation perhaps trade 
for 10000007. per Ann. they get into their hands 
to ſcll 75 or 8000001. worth of merchandize at a 
time; the three laſt Sales they made came to 
1800000]. no body hath theſe commodities but 
they. Is this trading, and no ingroſſing or mono- 
polizing? It is their wonderful virtue then, hatred 
and contempt of riches, that makes them not to 


raiſe and increaſe values and prices, and be as rich 


as they pleaſe, if they do not do it. Never was there 
luch an inſtance of ſo great a trade in England, but 
none of your Members buys or trades at all ; any 
man among you whether he be Merchant or not 
Merchant, Citizen or Gentleman, or what he will, 
if he has a Stock, his Stock goes on by this joint 
trade, but it is a few men that manage the whole 
as they ſee beſt ; no man employs ſhips or work- 
men as he thinks moſt convenient; but you are one 
great trader in this vaſt trade, which is indeed one 
quarter part of the trade of the whole World. 

My Lord, this being then the great difference 
between this trade by a Joint-Stock, and in the 
Company as a body politick, which is but as one 
entire perſon, having the trade entire to himſelf, 


The Great Caſe of Monopolies. 


917 
and the trade ot particular Members, under order- 
ly regulations: 

It is quite a different and diſtinct thing from any 
thing, in any of the other Companies, that they 
would be liken'd unto, to obtain their own ends; 
nor is there any reaſon to make them like one an- 
other, for the whole matter is carried on diftin& in 
both ; the one is a ſole trade by a body polirick, 
the other diſperſed thro* the Members, accord- 
ing to their own diſcretion and occaſion, under r: gu- 
lation. No man, if he comes into the Eall-India 
Company, can trade among you, or vote among 
you, unlets he have 300 J. Stock; and it he do not 
come in, (ſince it is according to your conſtitution, 
that every many ſhould have as many votes as he 
has 500 J.) his vote is like to do him little good, if 
ſome few men in the Company agree againſt ir. 

And beſides this, my Lord, in the 7 u Com- 
pany, where they trade as diſtinct Members, every 
man knows his creditorand his debtor, becauſe they 
deal in their natural capacities; but you trading in 
capacity of a body politick, every man that trades 
with you has a creditor or a debtor, he knows not 
whom, | 

And it is a great miſchief, when perſons know 
not how to tut or how to deal with them; for take 
them all apart, they are as juft and as good people 
to deal with, as can be; but take them together as a 
body, what more hard to deal with than a Corpora- 
tion? 

My Lotd, we have ſren the inſtance of theſe 
things in this Company, in a few days they having 
ſo great power, that none could contend with them, 
and ſoon after ſo inviſible as well as low, that no 
dun can find them. This we all know very well,my 
Lord ; and I inſtance in this to ſhow, that whereas 
they would be likened to other Companies, which' 
were created for the preſervation and benefit of trade; 
and the Members of it are under the regulation and 
government of the Company, but not as you are; 
they are traders, your Members are none, you are 
only the Body politick, the inviſible Merchant, that 
no one knows where to find; and a Body politick, 
in judgment of Law, has neither Soul nor Conſci- 
ence, and yet forſooth they are traders, 

I only inſtance in theſe things, to ſhew that ſignifies 
nothing, which you did inſiſt upon, that there are 
other Companies for trade: for I ſay, that they are 
good and regular, and not Monopolizers, for they 
do not trade in ſuch a manner by ſole buying and 
ſelling, but every one trades as a particular Mer- 
chant 3 but you are otherwiſe, your body politick 
is the ſole Merchant, and none of your Members 
can trade, unleſs a particular ſervant, perhaps to ſave 
charges, you give him leave to buy or deal in 
ſome little things; but all others are quite ex- 
cluded. | 

My Lord, having thus ſh:wed you the way of 
their trade in ſole buying and ſole ſelling, I ſhall 
now in the next place come to the Statute of Mono- 
polies, which is the Statute of 21 King Jams, 
chap. 3. and I hope 1 ſhall plainly ſhew you, that 
they are within the words and meaning of that 
Statute. | 

By that Statute, my Lord, it is enacted, that all 
Monopolics, Commiſſions, Grants, Licences, Char- 
ters and Letters Patent granted, or to be gran- 
ted to any particular Perſons, Bodies politick 
or corporate, of, or for the fole buying, felling, 
making, working, or uſing of any thing within 
this Realm; and all Proclamations, Inhibitions, 
Reſtraints, 
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Reſtraints, Warrants of Aſſiſtance; and all other 
matters and things whatſoever, tending to the in- 
ſtituting, erecting, ſtrengthening, furthering, or 
countenancing of the lame contrary to the Laws of 
this Realm, are and ſhall be utterly void and of 
none effect. 

And that all Perſons, Bodies politick and corpo- 
rate, which now are or hereafter ſhall be; ſhall 
ſtand and be diſabled to have, uſe, exerciſe or put in 
ure any Monopoly or ſuch Commiſſion, Grant, L1- 
cence, Charter, Letters Patent, Proclamations, 
Inhibitions, Reſtraint or other matter, or thing 
tending as aforeſaid ; or any liberty, power or fa- 
culty, grounded or pretended to be grounded upon 
them. 

Then, my Lord, there follows the clauſes of 
forfeiture of treble damages to the party grieved, 
by the uſing of any ſuch Monopoly: then there is 
the clauſe about new Inventions and ſome other 
things; then comes the Proviſo concerning Corpo- 
rations, of which ſome uſe being made in this cale, 
I thall crave leave to conſider it diſtinctly, 

Provided allo, and it is hereby enacted, that 
this Act or any thing therein contain'd, ſhall not in 
any wiſe extend or be prejudicial to the City of Lon- 
don, &c. or any Corporation, Company or Fellow- 
ſhip of any Art, Trade, Occupation or Myſtery, or 
to any Companies or Societies of Merchants, within 
the Realm, erected for the maintenance, inlarging or 
order ing of any trade or merchandize; but that the 
ſame Charters, Corporations, Companies, Fellow- 
ſhips and Societies, and their Liberties, Privileges, 
Powers and Immunicies ſhall be and continue of like 
force and effect, as they were before the making of 
this Act, and no other, any thing in this Act to'the 
contrary notwithſtanding. 

The next Proviſo extends to Patents granted, or 
to be granted for Printing, making of Salt-Petre, 
and Offices, which do not concern the caſe in 
queſtion. 

By the deſcription of a Monopoly, which I have 
before, out of my Lord Coke, ſtated and expreſs'd, 
this ſole trade granted to you, and the excluſion of 
all others, is a Monopoly within that deſcription, as 
I have before ſhewn that their Charter is directly 


contrary to this Act. My Lord, fr}, that they are 
within the enacting clauſe of this Act, this I think, 


by comparing what they claim with the enacting 
clauſe, will plainly appear. I need not now ſtand ſo 
much upon the word Monopoly, whether by what 
I have ſaid, I have proved them a Monopoly or no; 
but by the other words of the Statute, ſuppoſing 
that word Monopoly was out of the Act, yer 
they are within it: for the Act of Parliament having 
the words of ſole felling, or ſole buying, or ſole 
uſing of any thing; if they have the ſole buy- 
ing or ole ſelling, or ſole uſing of this trade, 
then they are molt plainly, I think, within the enact- 
ing words of this Act of Parliament. 
Now, my Lord, that their Charter is directly 
contrary to the enacting words, I muſt alſo therein 
refer my ſelf to the words of the Charter, which 
has ſole buying; for all others are prohibited fo 
much as to come and go from and to the Eaſt- Indies 
It has alſo ſole ſelling ; for 
all others are prohibited to import any commodity 
from thence, into the Realm; and they cannot ſell 
them, except they import them. They have like- 


wiſe the ſole uſing ; for they have granted to them 


the ſole trade, which includes all buying, ſelling, 
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ſole uſing, that appropriates all to themſelves, and 
excludes all others. 

How then, my Lord, can any man read this 
Act of Parliament and their Charter, and compare 
them together, but he muſt at the ſame time con- 
clude, that their Charter is contrary to what js en. 
acted there? For the Act of Parliament docs ſay, 
That all Letters Patent granted to any perſon, or 
body politick, for the ſole buying, ſole ſelling, or 
ſole uſing any thing, and all Proclamations, Re. 
ſtraints and Inhibitions to the contrary, and all o- 
ther matters and things touching thereunto, are 
contrary to law, and utterly void, and of none ef. 
fect ; why then they have by their Grant, the ſole 
buying, ſole ſelling, and ſole uſing of this trade 
therefore they are quite contrary to what is in the 
enacting words of this Act of Parliament. Then, 
my Lord, if they are contrary to the enacting 
clauſe of the Act, then their hopes mult be, that 
they are ſaved by the Provijo. 

My Lord Coke, in his Comment upon this Act, 
in 3 Iuſt. 182. does ſay this Act is forcibly and 
vehemently penned for the ſuppreſſion of all Mo- 
nopolies; and the word ſole uſing, is there ſaid to 
be lo general, as no Monopoly can be raiſed but 
will be within the reach of this Statute. 

The word, any thing, ſhews alſo the general 
ſcope and intent, that nothing ſhould be excluded 
that was a Monopoly : For Monopolies in times 
paſt, were ever without law, but never without 
friends. And if it be ſo penned for the ſuppreſſion 
of all, it ought to have a large and general con- 
ſtruction. 

Obj. But then let. us ſee whether they are in the 
ſaving of this Proviſo. | 

The Proviſo excepts Charters to Companies or So- 
cieties of Merchants within this Realm, erected for 
the maintenance, inlargement or ordering of trade 
or merchandize. 

Reſp. This Proviſo extends not to this Charter, 
or any Letters Patent that were not at the time of 
the making of this Act; and that 1s the firſt thing 
that I offer, why they are not within the reach of 
the Proviſo. Becauſe this P7cvi/o does not extend 
to any Letters Patent after the Act of Parliament 
made, but only the Letters Patent before. For 
the Proviſo ſays, It ſhall not extend, or be prejudicial 
to any Town corporate, concerning any Charter- 
granted to them, &c. or Cuſtoms uſed by them, or 
to Societies erected for the maintenance, inlarge- 
ment or ordering any trade or merchandize. This 
does extend to thoſe that were granted or erected 
at the time of the making of the Act; and there are 
no words of ſaving, for any that ſhould hereafter be 
erected, And the word hereafter would as well 
have been in the clauſe of faving, as in the enacting 
clauſe, if it had been intended. But the follow- 
ing words concluding this Provi/o, ſhew it further; 
for the Proviſo goes on, and ſays, That the ſame 
Charters, Cuſtoms, Corporations, Fellowſhips and 
Societics, and their Liberties, Sc. ſhall be and con- 
tinue of ſuch force and effect, as they were before the 
making of this Act, and no other, This ſhews, 
that that which is within the Proviſa, was that which 
was before the making of the Act only; and this 
governs and concludes the whole Proviſo, Now that 
only extending to thoſe that then were, and to leave 
them as they were, to leave their Charters and 
Companies, their Powers and Privileges, in the 


ſame ſtate and condition as they were before the ct; 
8 ö can 
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can never have any reference to what ſhould be 
after. 


The beginning of the Proviſo ſays, this Act ſhall 


not prejudice them: the concluſion ſays, they 


ſhall be as they were before the Act was made 
therefore they muſt have had a being before the 
act, but no words herein extend to thoſe that then 
had not a being. 

And, my Lord, the next Proviſo for printing, ſalt- 

re, offices, &c. that is to this, further ſhews this 
to be the meaning of this Provi/o ; for that expreſly 
provides, T hat this Act, or any thing therein con- 
tained, ſhall not extend to any Grant or Privilege 
heretofore made, or hereafter to be made, of, tor, 
or concerning printing. If then the former clauſe 
had intended to include any Letters Patent that were 
after to be granted, it would have had theſe words, 
Jo be granted as well here as in the clauſe that comes 
afterwards. 5 | 
But, my Lord, ſuppoſe this not to be a ſufficient 
anſwer to this Proviſo, but that this Proviſo ſhall be 
conſtrued to extend to Companics, Charters, Pri- 
vileges, and Immunities, granted after this Act ; 
yet the plaintiffs are not within this Provije, nor the 
laving of it: For it extends only to Companies that 
are for the maintenance, inlargement, or ordering 
of any trade or merchandize, and to their powers, 
c. that they have to that end not two Companies, 
that are erected to have a ſole trade by a joint ſtock, 
or ſtock of the corporation, to exclude all others 
from having any thing to do in that trade. It does, 
and reaſonably may be intended to extend to all 


Companies that are for the maintenance, increaſe, 


and well ordering of trade; as the Turky Company, 
the Muſcovy Company, the Ruſſia Company, and 
Hamborough Company; and thoſe that I have been 
ſpeaking of, that trade not as bodies politick, or a 
joint ſtock, but every Merchant that will, may be 
thereof a member; and every member thereof 
trades upon his own private ſtock and account as 
a Merchant : but not to this Company, who inſtead 
of ordering the trade, endeavour to bring the ſole 
trade unto themſelves. 

Therefore, my Lord, theſe are the Companies 
that are within the exception ſaved from the penal- 
ty of this Act; but we muſt be as filly as the Infi- 
dels they deal with in theſe matters, not to diſtin- 
guiſh betwixt theſe corporations, and their manage- 
ment and yours; they exclude none trom trade, 
they trade not in a politick capacity in a fole ſtock, 
but every man is a trader upon his own peculiar 
but you take upon you in your politick capacity, as 
you have expreſſed it in your declaration, tm, in- 
tegrum & ſolum Commercium & Negotiationem habere, 
uli & gaudere; and to exclude not only all ſtran- 
gers, but all your own members, to have any diſ- 
tinct or ſeparate trade upon his own account, except 
a little to pay and excuſe you of charges, and 
thereby ingroſs all that vaſt quantity of merchan- 
dizes, the many hundred. thouſand pounds worth 
you bring in or carry out, In whom 1s the pro- 
 Perty ?.. In the corporation. Who buys and ſells 
all? The corporation. Who are the debtors for 
the money that buys and provides theſe merchan- 
d1zes? The body politick, the corporation, the 
inviſible body. Who ſhall be ſued for all theſe 


debts? The body politick ; ſue them as you can, 


they will be either too great and too rich to contend 
with, or elſe in that condition as you know not 
how or where to have them. 
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An inviſible body, ſubſiſting only in Intelligen- 
lid legis, a body politick without foul or conſcience, 
as the Law ſays it to be. 

We have ſeen them in a year's time, in both theſe 
qualifications, ſo great as ſcarce any man would 
contend with them, ſo inviſible at another- rime, 
as a dun would ſcarce find them; this ſurely can- 
not be for maintenance or inlargement of trade, to 
deal with I know not whom, where no ſecurity or 
perion ſubſiſts. | aha: - 

It is indeed for the maintenance of the Compa- 
ny's trade, to enable ſome of them to get 10 or 
20000 /. per annum by it, and to keep this vaſt 
trade in a few hands. 

But ſure that is not of the trade the Proviſo in- 
tends ; reſtraining to the body politick, which is but 
one perſon, or many in partnerſhip, is quite con- 
trary to the inlargement in the Proviſo mentioned. 

And therefore to ſay you are within the ſaving by 
this Proviſo, a Company erected for che maintenance 
and injargement of trade, when you reſtrain all 
but yourſelves to trade, ſeems to be a contradic- 
tion. | 

And for the following words in the Praviſo, Or 
ordering of any trade or merchandiae; if you ſay you 
are ſaved within the extent of theſe words, then you 
2 make a conſtruction of theſe words in this 
eng; 

That ordering trade or merchandize, is exclu- 
ding all others, and taking the whole to ourſelves. 

A molt excellent Ordering that is. | 

But the ſenſe of theſe words in the Proviſo is, to 
ſave to the corporations and fellowſhips of arts, 
trades, occupations and myſteries ; and ro Compa- 
nies of Merchants, the powers and authorities that 
they had for the maintenance, inlargement or or- 
dering of trade, | 

By taking care that commodities were honeſtly 
and rightly made, without fraud or deceit, as to 
the goodneſs or excellency of the commodity, or de- 
ceit in their meaſures or quantity, 

That the ſervants and younger ſort were honeſtly 
and induſtriouſly educated in their trades and myſ- 
teries, by the maſters and elder ſort. 

To place and keep good order and decorum a- 
mongſt thoſe of the lame myſtery and trade. 

For aſſembling and conſulting for the common 
good and management of their reſpective trades 
and employ ments. | 

This is that which the Proviſo excepts and pro- 
vides for, not for a ſole trade in a Company, in a 
joint ſtock, excluding all others, as this is. 

For the ſame exception is alſo for the manufactu- 
rers that are mentioned Juſt before, as new inven- 
tions, and the ſociety of any craft or myſtery ; theſe 
alſo are under the exception, which does ſtill ex- 
pound them to be meant of that regular due order 
and government in companies, for the due regula- 
ting of trades and myſteries, that is by making by- 
laws to take care that their wares be well and ſub- 
ſtantially made, that the younger ſort be obedient 
to the elder, and the elder inſtruct the younger, and 
not oppreſs them. Theſe are the laws that they 
have power (and *tis fit they ſhould have) to make 
for the management and increate of trade. But to 
have a ſole power over trade, and an intereſt in it 
by a joint ſtock, to ingrols it into one man's hands, 
or into the hands of a body politick, which is but 
as one perſon in law, and in this manner t» trade 
under the pretence or order of good government; 

this 
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this, under favour, was never meant or intended 
by this exception in this Act. Therefore that 
which I have before expreſſed, is the ſenſe and 
meaning of this Proviſo, and not the having the ſole 
trade, excluding all others, as here is endeavoured 
and deſigned to have. 

My Lord, in the taylor of Ipſwich's Caſe, 11 
Co. 54. that company of taylors made a by-law, 
ro exclude taylors from exerciſing or uſing their 
trade, within the town of Ipſwich, unleſs they pre- 
ſent themſelves to the maſter and wardens of the 
Company, and three of them admit them to be ſut- 
ficient work men, and proved they have ſerved ſeven 
years at leaſt, as apprentices, and then admitted by 
the maſter and wardens, and Company ; and if 
any did offend in any part, they ſhould forfeit ſo 
much to the Company. In this caſe there ſeemed 
co be a good end and meaning, to exclude inſut- 
ficient workmen, and to encourage good ones : 
a good order, one might think. Yet ſo zealous and 
careful were the Judges then, left under any pre- 
tence they ſhould exclude men from their lawful 
trades, that they adjudged this a void by-law, as 
trending, in the purview of it, to reſtrain men of 
their freedom in uſing their trades, and introducing 
oppreſſion of the young tradeſmen by the old and 
rich tradeſmen, and to fubvert the liberty the law 


gives. And in that very Caſe it was adjudged, 


fe. 54. That ordinances for the good order and go- 
vernment of men, of trades and myſteries, are 


good; but not to reſtrain any in their lawful myſ- 


rery. Norris and Stap's Caſe, Hob. 211. to the 


ſame purpoſe. 


Therefore, my Lord, this is the ſenſe and mean- 
ing of that exception that is in the Statute of Mo- 
nopolies, That it faves ſuch as were for the order- 
ing of men in their trades and good government, 
but not to enable a corporation to have a ſole trade, 
to hinder or exclude others from uſing it. That is 
the true ſenſe of the Provi/o : Bur for the other ſenſe 
that they would have, tis the way to make it the 
moſt repugnant and contradictory Act that can be: 
For, my Lord, to ſhew that this is ſo, give me 
leave to compare them. | 

The ſenſe they would have, is, That it ſhould 
ſave to bodies politick, the having the ſole buying, 
ſelling and uſing, any merchandize or trade, as a 
corporation, that ſuch ſhould be excepted out of 
this Act. | 

Now let us compare the Proviſo with the enacting 
clauſe, and taking the Proviſo in that ſenſe they 
would have it; that a body politick may have the 
ſole buying and ſelling, or uſing any merchandize 
or trade, as a corporation: Then the enacting 
part, with the Proviſo, will run thus, enacted, That 
Letters Patent to any perſon or body politick, for the 
ſole buying, ſole making or uſing of any thing within 
this Realm, are contrary to Law, and void; and no 
body politick ſhall be capable of having, uſing or exer- 
ciſing of any ſuch Letters Patent, Inhibition or Re— 
ſtraint, provided that bodies politick may have the ſole 
buying, ſelling and uſing of any trade or merchandize. 

Is there any thing can be put in words and terms, 
more contradictory than this is? And yet thus it 
mutt be if their ſenſe prevail. So that, my Lord, 
there is not a more repugnant and contradictory 
Thing can be made, than this Proviſo to the body of 
the Act, it you take it in the ſenſe they would have it. 

Suppoſe the Statute of that enacts, 
That no man ſhall uſe a trade that he has not ſerv- 
ed an apprenticeſhip to by the ſpace of ſeven years ; 
had a Provi/e, that a man may chuſe a trade that he 
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had not ſerved an apprenticeſhip to by the ſ 

ſeven years ; this had been a voi lng Sond 8 
/. This is as plainly repugnant, that no body poli- 
tick ſhall be capable of having a ſole trade. Re. 
15 1 in law void. 

y Lord, It ſo be a Proviſo be repugna 
contradictory, then it will be 900 ; — 10 — 
our Books, 1 Co. 46. Plored. Com. 563. A Statute 
gives the lands of J. S. to the King; and then > 
Proviſo comes to ſave the right of all perſons : This 
ſhall be conſtrued, all perſons beſides J. S. not to 
deltroy the premiſes. | 

Therefore when this Act fays, That all Patents 
granted to a body politick, of the ſole buying, ſel- 
ling and uling of any thing within the Realm, ſhall 
be void; and a Proviſo ſays, that it ſhall not ex- 
tend or be prejudicial to any company of Merchants 
erected for the ordering, maintenance and increaſe 
of any trade or merchandize, if conſtrued in their 
ſenſe, to give the company ſole buying, ſelling and 
uſing of any thing, is directly contradictory and 
void ; then that cannot be the ſenſe. But taking 
It in the other, which I apprehend to be the true 
ſenſe, that order and government is provided for ; 
that is the meaning of the Proviſo, and nothing elſe: 
and this is the general practice of the Societies and 
Companies allowed in all times. But a ſole trade, 
under the pretence and colour of order and manage- 
ment, never, as I believe, had any judicial allow- 
ance : And then you are within the enacting clauſe 
of this Act of Parliament, and are a Monopoly; 
or becaule, it may be,you do not like that word, you 
have the ſole buying, and fole ſelling, and ſole u- 
ſing of this trade, which is contrary to the expreſs 
words of this Act of Parliament, and fo. your Pa- 
tent and Charter is void. 

But, my Lord, they endeavour to anſwer this 
objection with another ſort of anſwer : They ſay the 
Proviſo is, That the Act ſhall not extend to compa- 
nies of Merchants erected for government and or- 
der of trade, but that their Charters, Privileges and 
Immunities, ſhall be of like force and effect as they 
were before the making this Act; and therefore, 
ſay they, Patents to Companies of Merchants for or- 
dering of trade, if good before this Act, ſhall be good 
{till ; and therefore, ſay they,this Act cannot hurt us. 

My Lord, the objection is nice, as I apprehend, 
but ſo it is, if I cake them right; this, under fa- 
vour, is but the ſame thing again in other words; 


for the concluſion of this Proviſo extends no further 


than the Charter mentioned in the beginning of it: 
it extends but to the ſame Charters (ſo are the very 
words) ſhall be of as good force, c. Why then 
what Charter or Patent is it, that ſhall remain as they 
were before the Act? why thoſe that are except- 
ed. What are excepted? thoſe that are for or- 
der and management, as I have before ſhewn z not 
thoſe that are for a body politick, to uſe a ſole trade, 
that is repugnant to the enacting clauſe ; therefore 
theſe, as I have ſaid, are not excepted, or within 
the Proviſo, and fo we come back again where we 
were. Are you excepted out of the AQ? If you 
are, I agree the Act hurts you not; if you are not 
excepted, then you cannot be in the ſame condition 
as you were before, or as ſuch Charters were before 
the making the Act; for the concluſion and latter 
part of the Proviſo is to be taken in no larger ſenſe 
than the words that went before in the beginning 3 
nor can extend further than theſe words extend: ſo 
that I ſay it retorts juſt back again where it Was. 
If they be excepted, they be not within the Act; but 
then the Proviſo will be repugnant, as I have ſaid 

| | | before, 
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before, and contradictory ; if they are not excepted, 
they have no benefit by the Proviſo. 

So, my Lord, tak ing it upon what I have ſaid, 
do hope that the words of the Att of Parliament, 

lainly do extend to bodies politick, and to inhibit 
che ingroſſing ſole trade by bodies politick. They 
fay chemſelvts, and it appears they are a body po- 
licick, and they have this ſole trade; and ſo the en- 
ating claule extends to them. 

Next, I ſay the P oviſo extends to Charters grant- 
ed before, not to Charters to be granted after the 
Act of Parliament: and as to thoſe Charters that 
are excepted, it leaves them juſt as they were be- 
fore; but if their ſenſe takes place, then it is, as I 
conceive, with ſubmiſſion, molt palpably contra- 
dictory and repugnant to the Act: and then it is as 
lawful at this day to grant to any corporation any 
jole trade or manufacture, yea, down-right to grant 
them a Monopoly, as it is to make any other Grant; 
and o this would be rather a countenance, than an 
Act made againſt them. f 

But then, my Lord, they come to another thing; 
this is au infidel Country, this is a ſole trade with 
Infidels, and ſuch a trade the ſubjects never had 
any right to have without the King's licence; and 
now being ſo, that differences the cauſe : and to 
prove it, they cite Michelborn's Caſe, in 2 Brotunl. 
296, wherein M r. Brownlow being Prothonotary,re- 
cites what my Lord Coke ſaid in that Caſe, That 
no ſubject might trade into infide] Countries with- 
out the King's licence; and his reaſon was, becauſe 
he might relinquiſh the catholick faith, and adhere 
to Infideliſm : and that he had ſeen a licence in the 
time of Ed. 3. wherein the King recites the confi- 
dence that he had in his ſubject, that he would 
not decline his Religion, and licenſed him ; and that 
this did ariſe upon the recital of a licence made to 
trade to the Eaſt-Indies. 

And they do cite Calvin's Caſe, in Co. 7 Rep. 
fo. 17. wherein *tis ſaid, That Infidels are in 
law, perpetui inimici, and between them and Chriſ- 
tians there is perpetual hoſtility, there can be no 
peace; and 12 H. 8. fo, 4. where it is holden, that 
a pagan cannot have or maintain any action at all, 
nor have any thing within this Realm ; and to prove 
this, Regiſter 282, and 12 H. g. fo. 4, are there 
cited. 

My Lord, I have the more fully recited what 
this is, becauſe I hope I ſhall give very full an- 
ſwers to all: But, my Lord, before J do anſwer 
choſe Books; 

Firſt, Let us ſee what the confequence of it will 
be : Suppoſing the Law to be as theſe Books ſay, 
and as theſe Gentlemen would have it ; and the con- 
ſequence will be, that the plaintiffs cannot maintain 
their action, but the Charters granted to them will 
be void, 

Firſt, Upon the reaſons given in theſe Books ; 
for if the Books are of authority, the reaſons there 
given muſt be of authority, (fays that Book of 
Brownlow's,) The King has the care and preſerva- 
tion of Religion, by the Law veſted and repoſed 
in him, that the ſubject ſhould not trade with 
Infidels without licence, that they may not re- 
nounce their faith; and the King will take care to 
give licence to traffick,to ſuch only as he can have 
confidence will never waver from their profeſſion. 

Suppoſing this to be true, then their Patents muſt 

naught ; for then it is only grantable to perſons 
in whom ſuch confidence may be. My Lord, then 
ſee how this will ſtand with their Charter. Their 
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corporation and body politick is indefinite, as to 


perſons, and the members changed continually; 
lome ſell their ſtocks, and go out, or die; others 
buy their ſtocks, and come in that way to be mem- 
bers of the company, or as executors to thoſe that 


die, and many new members are every year. I 


doubt they do not much examine, or take care to 
be ſatisfied, how fixed thoſe are in their Religion 
they daily take in; and how then can there be con- 
fidence in a body politick, which the law ſays has 
neither ſoul nor conſcience ? What confidence can 
be repoſed in ſuch a perſon about religion? 
Secondly, Beſides, it is not only the members of 
the company, that at the time of the incorporation 


were incorporated, and their ſucceſſors, that are 


thus privileged ; but their ſons and apprentices, 
their factors and ſervants, have licence by this Pa- 
tent to trade there: and what ſecurity can there be, 
that ſuch may not (by converſing with Infidel) 
change their religion? If this licence be a truſt and 
prerogative in the King, to be given to ſuch per- 
ſons, in whom the King can have confidence, that 
they will not, by converſe with Infidels, change 
or prejudice their religion, &c, this cannot be 
granted to a body politick and their ſucceſſors, 
which may have continuance for ever ; and to their 
ſons, factors, apprentices and ſervants, perſons al- 
together unknown, not born, nor i» rerum natura 
when theſe Letrers Patent were made. 

Suppoſe ſuch a licence to you, to trade with ene- 
mies, and ſuppoſing that the Law has eſtabliſhed 


ſuch a power and prerogative in the King, in the 


preſervation of religion, to licence; the King cannot 
grant this prerogative to you of the Eaft- India Com- 
pany, that you ſhould have a power to grant licen- 
ces to whom you will: yet all this is done by your 
Patent; for you have thereby power granted 
you for your ſons, apprentices, factors and ſer- 
vants, which are perſons that you yourſelves 
nominate and appoint at your difcretions, and 
undoubtedly 2 religious, and others that you 
bring into your Company. 

Next, befides this power that you have expreſſed 
for thoſe that are your apprentices, &c. which are 
at your diſcretion, to make whom you pleaſe ; 
there is another expreſs clauſe, That the Company 
for any conſideration,or benefit to themſelves, may 
grant licence to any ſervant, ſtranger or other, to 


uſe this trade. So the Patent expreſſes what the 


meaning was of the word Conſideration, by ad- 
ding the Words, Or benefit to themſelves ; and that 
the King, without conſent of the Company, will 
not grant licence to any other to trade there, 


Can this then be a good Grant? Can the King 


grant from himſelf his kingly care, and the truſt in 


him repoſed for the care of religion to you, to ma- 


nage it as you will, and that he will not uſe it him- 
ſelf without your conſent ? Surely,you cannot 0 
ſo. So that ſuppoſing by law there is ſuch a tru 

repoſed in the King for preſervation of religion, as 
you would have, to give licence to his ſubjects to 
trade with Infidels; and that none without 
his licence can do it : yet this Grant to you 
will be void in it ſelf, and then you have no more 


right than we, land can maintain no action againſt. 


us. 
But then a little to conſider the authorities upon 
which this great matter relies, to prove this religi- 


ous point or piece of law. 
Firſt, That Book of Brownl. is. a Book that was 


printed in the late times, and not licenſed by any 
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Judge or Perſon what ſocver; but truly I have got 


a copy, and a note of the Roll of the Cale there re- 


ported; and it is this, Mich. 7 Fac. B. C. Rot. 3107. 
Michelborn againſt Bathurſt ; it is in a Prohibition, 
ſerting forth, That the King had granted to the 
plaintiff his commiſſion to go with the Ship Tage- 
to the Indies, to ſpoil and ſuppreſs the Infidels, and 
to take from them what he could; that the plain- 
tiff, in the Prohibition, having this commiſſion 
from the King, did enter into articles with the de- 
fendant, to give him a ſhare of what he ſhould get 
in the adventure: and thereupon there was a ſuit 
in the admiralty by the defendant, againſt the plain- 


tiff, and he comes and moves for a Prohibition, 


ſuggeſting that the articleswere made upon the land, 
and not upon the high ſea, and ſo the Court had no 
Juriſdiction, Now upon the debate of this Cale, 
it did appear, there was a kind of Letters of mart, 
« commiſſion from the King, in a warlike manner 
to ſpoil the Infidels, and get what he could from 
them. But now, how this would come in debate to 
make a reſolution about the buſineſs of trade, I do 
not know; probably it might be as is there rela- 
ted ; but what is in the Book is only an occaſional 
ſaying of my Lord Coke's, upon the motion for 
this prohibition. So that a man that will lay any 
great ſtreſs upon ſuch an authority, mult be migh- 
ty willing; for it is only an occaſional ſaying, and 


nothing relating to what was there brought in judg- 


ment, which was about a commiſſion to take a- 
way Goods, perhaps from enemies, by Letters of 
mart, not about trade; and fo I hope there is no 
great matter in that Report. 


The next Caſe, my Lord, is that, of Calvin, 


where it is ſaid that an Infidel is perpetuns inimicus, 
can maintain no action, or have any thing; and 
that there is perpetual hoſtilities between Chriſtians 
and ſuch, and no peace can be made with them. 

My Lord, *tis true that this is. ſaid in Calvin's 
caſe, but I muſt alſo ſay, as there was no occaſion 
in the former Report for ſaying of that, no more 
is there in Calvin's caſe for ſaying of this; for it 
made nothing to the matter in queſtion about the 
Poſt-nati, or were they any wile led to it in the de- 
bate of that caſe; there was nothing there in judg- 
ment, that gave occaſion for it, ſo that I cannot 
think ic was much conſidered of before it was ſpo- 
ken, ET 1 

The Books that are there cited, I have looked up- 
on, to ſce if they would prove any ſuch thing as 
they are there cited for, and I think they do it not 
by any means. ” "Se 

There is firſt the Regiſter 282. and all that I find 
there, is, that in a writ of protect ion granted to the 
Prior and Brethren of the hoſpital of St. 70% at 


FJeruſalem, and their agents, it is ſaid, That that 


hoſpital was founded in defence of holy Church, 
againſt the enemies of Chriſt and Chriſtians: but 


truly, how to conclude out of that Book this, that 


Infidels ſnould not have any property in trade, or 
be perpetui inimici, with whom no peace can be had, 
I know not, or that can maintain no action. 

Then fe, 12 H. 8. 4. they alſo, cited, that is on- 
ly this, The original caſe in an action of treſpals 
for. beating his ſervant, taking away his dog, called 
a blood-hound: And there it is ſaid, If a Lord beat 
his villain, or an husband beat his wife, or a man, beat 
one.out-law'd, or a traitor, or a pagan ; they ſhall 
have no action, becauſe they are not able to ſue an 
action. Imuſt.confels, my Lord, this; comes in 
very oddly, from a deg to a pagan, and there is 
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nothing to lead to it in ali that caſe, that I can lee ; 
and yet this is all the authority that is cited in Cal. 
diu's caſe, to prove that they can have no action 
So that all that a man can make ob this, is only dit. 
courſe, and ſudden thoughts and opinions, and ſoy. 
ings of counſel ; nothing of debate or 54dgment in 
the calc. . 

It is true, my Lord, the chriſtian religion and 
paganum are lo Contrary to on? anather, that jr is 
Impoſſible they ſhould be reconciled any more than 
contradictions can be reconciled ; bur becauſe the 
religions cannot be reconciled, that therefore there 
ſhould be a partition-wal! between us, as to proper- 
ty and commerce, perhaps 13 © doctrine as irreligious 
as can be, and does deſtroy all means of coming ta 
convince and reduce them to the faith. Bur now 
belices theſe extrajudicial and occaſional ſayings i 
theſe Books cited, which are of little authority, I 
cannot find any Books or Caſes, much leſs Judg- 
ment or authority, for ſuch opinions in ſo GIEAL 2 
point as this 1s : but on the other fide, if a man 
conliders the general cauſe and practice of trade and 
commerce, and legal proceedings in all times and 
ages, one would think my Lord Coke could not be 
in earneſt in what he has ſaid in Calvin's caſe about 
Infidels. Let a man conſi ler what a great part of 
the world we have commerce with are Infidels, at 
this day, as the Turks, the Perſians, the Moors; 
and other places in Spain and Portugal were poſſeſ- 
ſed by the Moors, who were Infidels, till aboat 209 
years ſince: for till the year 1474, the Moors had 
poſſeſſion of both theſe Countries for the ſpace of 


near 700 years before, and have we not always had 


trading with all thoſe ? Have we not leagues and 
treaties with the Princes of infidel Countries? Do we 
not receive ambaſſadors from them, and ſend am- 
baſſadors to them, and miniſters reſiding with them? 
Have we not, from time to time, and this in all times 
and ages, and that in Q. Eligabeth's time, in the 
beſt and moſt religious time, for many hundred 
years? Have we not likewiſe war and peace with 
them, in like manner as with chriſtian Kings and 
Countries? ig | 
And let a man conſider the conſequences of this 
doctrine. If they are perpetui inimici, then we may 
Juſtify killing of them, as thoſe we are in hoſtility 
with, whereſoever we meet them; and juſtify the 
taking away what they have from them, as 17 E. 4. 
fo. 13, 14. it is adjudged, that a man may ſeize and 
take to his own uſe, the goods of an alien enemy, 
wherever he can find them; for it is the price of 
his adventure to take them, and of his victory over 
his enemy, if he have taken him. And 2 7:7. 15. 
if an Infidel be an alien enemy, then any man may 
take away the goods of an Infidel, and have them 
to his own uſe; and this would be a good trade, ic 
this be ſo; any man may kill and bear him, if this 
Mr. Sollicitor, in his argument, was pleaſed ta 
uſe many ancient Rolls and Records out of 7.3. 
and Ed. 1. and about thoſe times, concerning thele 
Princes dealing with and handling of the Jens 
and I believe he might have cited many more. 
Mr. Pryune, in his Book which he calls The Ser 
coud. Pari of. a ſlert Demurrer to the Jews, diſcoſiii 
uued, ang.barred, Remitler into England, printed in 
the year 1656; has a long treatile, in which I be- 
lieve an hundred Records and Hiſtories are cited to 
this purpoſe, That the Zeros did exact and enrich 
theraſelves by uſury, to the great impoveriſhing of 
the people; and that the Princes, of thoſe 2 


* 
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led them, taxed them, and took away the eſtates 
of the Jets from time to time; and thereby a man 
might think that theſe Kings uſed them bur as ſpun- 
ges, to make them gripe what they could from o- 
chers, and then ſqueezed it from them into their 
own treaſury: and it muſt in all probability be ſo. 
The Story is true, my Lord, as he relates it, and 
in the Rolls there are a multitude of them cited to 
that purpoſe. . 

But beſides Mr. Prynne, there is a Statute of 
Morton, ch. 5. made 20 H. 3. my Lord Coke in the 
2d Inſt. 89. ſays, was principally deſigned againſt 
the uſurious eus. The Statute de Judaiſino 18 E. 
1. relates, that the King's people had been diſin- 
herited, much injured and impoveriſhed by the u- 
ſury of the Fews, and enacts, That no Jew thereaf- 
ter ſhould take uſury upon Lands, Rents, or other 
Things. And in the 2d Inſt. 507. my Lord Coke; 
in his Comment upon that Statute, ſays, That 
15060 Jews thereupon went out of the Realm. 

So that, my Lord, we do not diſpute but that the 
fact alledged may be true; that the Jeus were ex- 
torſive, and the King took away their eſtates : But 
the matter is the uſe and application of that fact. 

For, firſt, I think, if it be known law, and ta- 
ken to be according to any known law which we 
have, that they were as alien enemies, then as the 
King might take away their eſtates, ſo the ſubjects 
may take them away too; fo there ĩs no ſuch uſe to 
be made of it as the other ſide would have, as I 
perceive. They ſay as Infidels the King would 
take away their eſtates, becauſe they are perpetui 
inimici ; and I fay, if they were alien enemies, then 
the ſubjects might take them away too; for ſo the 
Book lays. 

But next, my Lord, I do uſe it another way ; 
That all theſe dealings with the Jets, ſhew that 
they were not alien enemies, but treated as alien 


amies, ſo long as the King pleaſed. For, my Lord, 


if they were alien enemies, and the Books they cite 
are true, as Calvin's caſe mentions them, all their 
contracts and dealings were all abſolutely void, they 
could never have any property; how could they 
there guilty of uſury? How could any man liv- 
ing be extorted upon by them, to pay any money 
due to them upon contracts or bargains, unleſs theſe 
men were treated as alien amies? How could they 
have the benefit of their contracts, as other alien a- 
mies have? So that I rake it, that is a ſtrong evi- 
dence that they were treated as alien amies; other- 
wiſe it is impoſſible that which you ſay could be 
true, That they could hurt the King's people by 
extortion and uſur ious contracts; when accordiag 
to your law, they were not able to make any con- 
tracts or have any property at all: Is it poſſible the 
King could take away their eſtates that had none? 
And they had none, if your doctrine be true, If 
any man owed them money, they could not reco- 
ver it, becauſe they could not bring any action; 
and the King could not have it, becauſe it was a 
void contract made with one not capable of making 
a Contract, So that, my Lord, the inſtances they 
make uſe of, are I hope inſtruments and ſtrong 
arguments againſt them, not for them, They 
were taken notice of as alien amies, capable of 
making contracts which the King's ſubjects were 
never bound to perform, unleſs they were legal, and 
they obliged by them by law. As for theſe anci- 
ent Records in general, time had hidden the know- 
ledge of the laws, and tranſactions of thoſe times, 


It is not poſſible to know what the laws and tranſ- 
Vol. VII, Bo. 
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actions of thoſe times were, or rightly to diſtinguiſh 
between legal and violent acts. | 

And ſo being references from thence, to conclude 
in judgment now, is notum per ignotius; or like 
dependences, which unleſs latter times have concur- 
red or agreed with, are only fit to make diſorder 
and confuſion. a 8 

Secondly, But that which is deducible from hence, 
is not, as I conceive, what has been endeavoured. 

That they had no property, becauſe the Princes 
of thoſe times took from them their eſtates, when they 
pleaſed, and taxed them how or in what manner 
they pleaſed. 

But perhaps the reaſon was, that theſe people be- 
ing under the curſe, and being a vagrant people; 
without Head, Prince, Governor or Country, it 
was no difficulty to tax or take from them at plea- 
ſure, being hated of the people where they lived. 

But it could not be as they would have it, that 
they ſhould be amongſt us alien enemies; for an 
alien enemy can neither make bargain nor contract, 
nor be capable of property. 

Bur the ſubject may,at will and pleaſure, fall up- 
on and take all that he has to his own uſe, as upon 
the King's enemy; and what he can take from 
him is his own acquiſition, as the price of his ad- 
venture, and conqueſt over his enemy. 

The Books cited 17 E. 4. 2, & 7. prove this. 

But by what is admitted by them, that they were 
great uſurers, and had great eſtates, it is evident 
that they were here treated as alien amies: how could 
they elſe in ſuch multitudes live amongſt us? how 
could they be uſurers, and get eſtates, if they could 
not make contracts? how is it poſſible they could 
preſer ve their bodies or eſtates againſt the King's ſub- 
Jjects, unleſs they had the King's protection, and were 
treated as alien amies? And of latter times, how many 
of them have lived amongſt us, driven great trades, 
have had, and have at this time, conſiderable eſtates ? 

Let it now be adjudged, that any man that will, 
may take away their eſtates ; that they can have no 
remedy or action for their debts owing to them, but 
inſtead thereof may be beaten or impriſoned as ene- 
mies to the King. 

And we ſhall probably fee, what the ſucceſs of 
ſuch a judgment will be. 

My Lord, that they are taken notice of and 
handled as other aliens, without any diſtinction be- 
tween alien enemy and alien Infidel, I would offer 
this as an argument. The queſtion, I confeſs, is 
new, and ſo there is not much that I can find in our 
Books about it; but the Act of Navigation made in 
the 12th year of this King, a year before this Char- 
ter now 1n judgment before you, concerning trade, 
ſhews, that Intidels have the ſame liberty of trade 
as Chriſtians z that Act being made for increaſe of 
ſhipping and navigation, (it is ch. 18.) prohibiting 
goods to be imported by any foreign Ships, except 
Ships of that ſame Country where the goods do 
grow; and diſtinguiſhes not between infidel and 
chriſtian Countries, but expreſly ſays, That no cur- 
rans, nor commodities of the growth, produft, or ma- 
nufacture of any of the Countries, Iſlands, Dominions 
or Territories, in the Ottoman er Turkiſh Empire: 
And does enact, That no goods ſhall be imported from 
that Country, but in our Ships, or Ships of the Coun- 
try of which the Goods are; and thoſe Ships to be 
ſailed by a Maſter, and three fourths of the ſame Coun- 
try. This muſt be an admittance and an allowance, 


that the maſters and mariners of that Country have 
the ſame frecdom and privilege of trade that other 
X 2 


fo- 


foreign aliens have; and ſhews plainly, that the 
Infidels of the Turkiſh Empire have liberty of trade 
here. 

My Lord, the Act for tonnage and poundage 
has general rates and impoſitions ſet upon the com- 
modities of all infide] Countries, without ſay ing, 


brought in by, or with any manner of diſt inction. 


So that I think, that this opinion of a difference 
betwixt alien Infidels and alien Chriſtians, was not 
taken notice of, nor known, nor thought of, till 
now : For, my Lord, if it had, it is unlikely che 
Act of Navigation ſhould provide and give allow- 
ance, for the maſters and mariners of mfidel Coun- 
tries to come hither with Goods, when by Law 
they could never come in, but were enemies, and 
to be knocked on the head if they did. | 

My Lord, pray let us conſider of late times what 
a number of Jes have lived among us; ſhould 

we declare this for Law at this day, that the peo- 
ple ought to uſe them as alien enemies, ſtrip them, 
plunder them, knock them on the head, kill them 
and flay them, what would be the conſequence ? 
What work would this make! For if this be true, 
what they aſſert, that they are perpetual enemies, 
then we can have no peace with them ; whoever 
owes a Jew any thing may play the Jew with him, 
never pay him ; whoever has a mind to any thing 
he has, may take it away from him; if he has a 
mind to beat him, and knock him on the head, he 
may, there is no protection for him, nor peace 
with him. 

My Lord, I do believe that 'tis true, that the 
Jews being under the curſe, and having been a va- 
grant people for ſo long a time, and having no 
Prince to defend them, it is probable they have 
been made havock of, and our Kings and Princes 
have made bold to do with them according to their 
own pleaſures ; tho' what is recorded of it, is ſo long 
ago, that it is hard to know the whole truth: But 
I think they are no precedents to be followed now, 
unleſs they had been followed by a ſucceſſion of 
practice and authority in ourBooks of law ; for other- 
wiſe many times a man might argue of old Books 
from dark things to darker, as long as he will, and 
never make any thing clear, In the caſe of Southery 
and How, there was occaſion for this to be taken 
notice of, if this opinion had been true Law. It is 
reported in 2 Cro. fo. 469. A man employed ano- 
ther to ſell jewels in Barbary for him, and the other 
perſon did ſell them as true jewels, when indeed 
they were counterfeit, and not above 100/. value 
to the King of Barbary for 8007. and thereupon 
the King finding himſelf cheated, impriſoned the 
plaintiff that ſold them to him, *cill he repay'd 

him his money; and he brought an action againſt 
the perſon that employed him to ſell them. Ir 
would have been of ufe in this caſe, if the contract 
and fſalc, and the lawfulneſs of converſing in trade 
by Chriftians with Infidels, had been queſtionable ; 
for the defendant in that action to have urged a- 
gainſt the plaintiff, What reaſon had he to ſue him? 
for what had he to do to go amongſt the King's 
enemies? And he ought not to recover damages 
for any ſuch thing. I fay, it would have been of 
uſe, if any ſuch point of Law had at that time been 
thought of. : | 

In that caſe, it was of all ſides admitted, and not 
ſo much as objected, that this contract was void, 
becauſe the King of Barbary was an Infidel. 

So that this opinion, that Infidels are perpetual 
encmcs, and in perpetual hoſtility, can maintain 
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no action, nor have any property amongſt us; h 
ho authority for its foundation, but only ſome ex. 
trajudicial ſayings, without debate or conſideratich: 
and it is againſt the continual practices of Princes 
and People at all times. +7 
| Rn it is no ſmall part of religion, that men 
Mould ſpeak, and deal plainly and uprightly one 
with another. | 2 

We know that religion too often has been made 
a cloak and veil for other ends and purpoſes, It 
ſhould not be ſo, and I hope will not be ſo uſed in 
this caſe. : | 

My Lord, the Statutes that J have cited, they 


have made no manner of diſtinction between Infidel; 


and Chriſtians in matter of trade; and ir is nardly 
to be thought, eſpecially as to ſome of the latter 
ones, but that there was trade with Infidels then: 
For it is ſcarce to be thought that our Princes 
ſhould'go thither only with ſwords in their hands 
to make war upon them, and afterwards to make 
peace with them, and no notice be taken of the hu 
about trade concerning Infidels, | | 
The Starutes I have cited of Magna Charta, cat. 
9 E. 3. 25 E. 3. 2 and 11 K. 2. all declare and 
enact the freedom of trade, in all general words, 
except only ſuch as are in war with the King : In 


none of them is there any exception of trade wich 


Infidels. | 

Can it be imagined that in theſe days we had no 
trade with Turky or Barbary ? Our Kings went with 
armies to the Holy Land, and Richard had made war 
and peace with the Turks: Had we no trade there 
bur with our ſwords? ; 

Bur to Jook nearer home, Spain and Portugal were 
Infidels, and in the hands of the Moors, in the year 
1494, which was 14 E. 4. can it be thought that 
in all theſe times between Magna Charta, H. z. 
and E. 4. we had no trade with Spain and Porty- 


gal? 


Stat. 12 H. 7. cap. 6. was made in the year 1457, 
which was but 23 years after the Moors were driven 
out; and in that Starute *tis recired, that the Mer- 
chants adventurers, dwelling in divers parts of Eng- 
land, out of London, did ſhew, That whereas. they 
had their free paſſage, courſe and recourſe, with their 
Goods, Wares and Merchandizes, in divers coaſts and 
parts beyond the Seas, as well into Spain, Portugal, 
Venice, Dantzick, Lapland, and Frieſland, and d- 
vers and many other Regions and Countries, in league 
and amity with the Ring; that they were impoſed u- 
on by a Company of Merchants in London, and fer- 
ced to pay duties. | 

I only make uſe of the recital, to prove the free 
paſſage there mentioned to Spain and Portugal, and 
to other Regions and Countries. 

There is no diſtinction of infide! Countries from 
chriſtian Countries, tho* Spain and Portugal had 
been ſo lately Infidels. 

Tis molt probable the trade they had then was 
with Turky and Barbary, as well as with Venice: 
The words other Regions and Countries ſeem to im- 

ly as much, and the freedom equal. | 

So that I think, as to this fobjeftion, That Inh- 
dels are perpetual enemies, that we can have no 
peace with them, nor they maintain any action, or 
have any property by our law; I think the autho- 
rity to maintain it none at all. The conſtant prac- 


tice, as Well by Princes as People, is conſtantly a- 
gainſt it. 
The Charters that they have cited to Barbary and 


other places, ſome of them are before the la 4 
; ce 
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theſe Statutes, that is the Statute of K. James; and 
yet there is no difference taken notice of there be- 
tween Chriſtian and infidel Countries: So that, my 
Lord, taking altogether the light, or at leaſt the 
weak authority of theſe ſayings and occaſional dil- 
courſes, for this diſtinction of infidel from chriſtian, 
in point of trade, will ſignify but little; and the 
conſtant practice of all our times, wherein we have 
any ſort of trade; and the arguments drawn from 
the Records that have been cited of the J hav- 
ing property and allowance to live amongſt us, and 
our dealings with foreign nations taken notice of in 
our Acts of Parliament, without ſuch diſtinction, 
ſeems to be a practice ſo quite contrary to thoſe 
ſayings, that are perhaps taken out of ſome zealous 
catholick Authors of thoſe ſuperſtitious times, ra- 
ther than conſonant to the rules of Law, that they 
can be no foundation for this diſtinction; eſpecially 
conſidering that Spain and Portugal, as I faid, till 
the middle of Edward IVth's time, were poſſeſſed 
by Infidels: And yet I can't but think they muſt be 
traded with, and no man can find any thing of the 
diſtinction but only out of theſe occaſional ſayings 
in Calvin's caſe. | 

But be that point of trading with or without li- 
cence (which J mentioned betote) how it will, yet 
I conceive that point will never be ſufficient to 
ground this ſame ſole trade, or to found a Mono- 
poly upon, that cannot warrant a Grant of a ſole 
trade, ſole buying and ſole ſelling, to be granted to 
you and your ſucceſſors, your ſons, ſervants, ap- 
prentices, factors, and ſuch as you ſhall licence for 
ever: There is a licence and grant in perpetuity, 
not only to thoſe that then were, but to their ſons 
and ſucceſſors, and thoſe whom they ſhall licence; 
and this into a very great part of the World. 

And by the fame reaſon all Turky and Barbary, 
a great part of the Meſt- India, and other places of 


the World, may be monopolized and perhaps all 


chriſtian Countries, 

The Statute of Monopolies has no allowance or 
exception for Monopolies, to infide] Countries; 
that is, againſt all ſole buying, ſole ſelling, or ſole 
uſing of any thing. IT 

And the Turky trade was uſed long before that 
time, as by Charter, granted 23 Eliz. So was the 
Bourbon trade, as by the Charter thereof; and I 
believe to the Faſt-Indies alſo. 

And the Statute of Monopolies being fo general 
(the Proviſo not teuſonably conftruable to except 
this Company out of the extent of that Statute, un- 
Jef all Patents that may be granted to Companies 
of Monopolies, are by that exception or Proviſo, 
out of the Statute) and deſerving for the ſuppreſſing 
lo great evils as Monopolies are, and always have 
been accountec': | 

hope it will not be avoided upon any imaginary 
diterence in Law, betwixt infidel and chriſt ian 
Countries, to monopolize thereby the trade, per- 
hips of the greater part of the World, as Turky, 
Perſia, Barbary, Eaſt and Weſt-Indies ; for the Weſt- 
1d'es, 1 think, the greater part are pagans. 

My Lord, I have looked over the cafes, that 
were here, and the debates that have been printed 
in gd and 4th of King Charles I. about the King's 
Power of impoſing rates and ſubſidies, and impo- 
ſitions upon merchandizes, in Bates's caſe in 
the Zxchequer, 4 Car. I. 2 Inſt. 63. and Mr. Ruſh- 
worth's account of the debates in Parliament 
at that time about that matter: many things 
are there faid concerning the King's Power of 


reſtraining and prohibiting of trade, and the Writ 
Ne Exeat Regnum. And from theſe reaſons, they 
that argued for the King, urge the reafonablenefs 
of impoſitions upon merchandize. That cife aroſe 
from an impoſition upon Currants, and methinks 
if there had been known any ſuch diſtinction, as 
they would here infinuate ; it had been of great uſe 
in that caſe as well as this, but throughout 45 Ar- 
guments and Reaſons there debated, they did never 
make any diſtinction between Infidel and Chriſtian, 
but native and foreign commodities; and did endea- 
vour to have a prerogative to impoſe rates upon 
them: and the reaſons were theſe, and all the Argu- 


mefits run thus; The King can prohibit and re- 


ſtrain any Merchant to go out of the country by 
Writ, Ne Exeat Regnum, The King can prohibit 
any foreign commodities to be imported; then none 
can go out without licence, nor import without li- 
cetice, and conſequently it is a legal thing, when 
this licence is granted upon the payment” of ſuch a 
duty or impoſition, or under fich a rate as can be 
agreed on between the King and the Merchant; 
and therefore ſuch an impoſition or farm is Tawful. 
Theſe were the arguments in that caſe, and in 
theſe arguments it appears that a reſtraint” in conſe- 
quence does import a tax, rate or farm, for a diſ- 
penſation with that reſtraint. MEN | 


For if licences be requiſite, it is worth confidera- 


tion, whether that will not introduce the impoſing 
of rates without Parliament, or otherwiſe than in 
a Parliamentary way. This, I ſay, is worthy confi- 
deration. Suppoſe it true, there have been li- 
cences to go into Infidel Countries to trade; ſo there 
have been to go beyond the Seas, and have been to 
other trade beſides this : yet it does not follow as a 
true conſequence, that it 15 unlawful to go or trade 
without licences; much lefs does it follow from 
thence; that ſuch a Patent as this to any one or few 
Subjects, or to ſuch a Corporation, to have the 
whole and ſole trade into any place, and power of 
licenſing others, can be warranted by it. 

I don't queſtion but the King may reſtrain the 
paſſage of Merchants and Merchandize in ſome 
caſes, and to embargo Ships in ſome caſes, | 

But theſe are upon ſpecial reaſons ; as 

Firſt, In the cafe of War. 

Secondly, In the caſe of ſuch merchandizes, as are 
neceſſary for the defence or ſafety of the Kingdom, 
to reſtrain their Exportation. 

Thirdly, In caſe of a Plague from particular places 
to import. 

But then theſe prohibitions are general, and their 
particular reaſons and grounds are apparent. 

But if under any pretence any ſol: trade to ſome 
one perſon, body politick, or natural be gtanted, 
excluding all others; that Grant I conceive is in de- 


ceit of the King, and to the prejudice of his Subjects, 


and void, 
Never has ſuch a Grant hitherto had any judicial 


allowance; nay, fo far from that, that as far as I 
could obſerve, no opinion has been till within four 
or five years, that ſuch Grants were good to exclude 
others, nor any action or ſuit ever adventured be- 

fore now, to be brought upon any ſuch ground. 
So that, my Lord, as to this great point, both 
the old Common Law, and the ald Statute Law, 
and the Statute of Monopolies, with ſubmiſſion, 
are againſt this Grant of the ſole trade ; and the di- 
ſt inction between Infidel Countries and Chriſtian, is 
ſo thin, and upon ſo weak a bottom, that I hope it 
will never be ſtrong enough to bear the weight of 
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ſo great a conſequence as this is. For tho? at pre- 
ſent Infidels be diſtinguiſhed from Chriſtians ; yet 
from their arguments and kind of reaſoning about 
reſtraint of going beyond Sea and trading, Spar 
and Portugal may be brought in, and France too; 
and fo the argument will run from Infide] to Chri- 
ftian at length, and I know not where it will ſtop. 

So I humbly leave that point to your Lordſhips 
judgment, whether ſuch a Grant of a ſole trade, ap- 

ears to be ſuch a Grant, as is good according to 
n ; and whether or no, notwithſtanding what 
they have faid, it does not appear by the old Com- 
mon Law, and the old Statute Law, and by all 
our late Acts of Parliament, to be in Law a void 
Grant. 

The next thing, my Lord, I come unto, is the 
ſecond point, which I ſhall be but ſhort in: about 
the firſt, I have taken up moft of your time, and 
I beg your Lordſhip's pardon for it ; becauſe, if I 
miſtake not, it is a molt weighty point in the conſe- 
quence of it. But then ſuppoſing and admitting their 
Grant to be a good Grant, whether or no, Can you 
maintain this action? It the Law ſhould be ſo, that 
the Defendant ought not to have traded there with- 
out licence, then he may be puniſhable at the King's 
ſuit, by fine and impriſonment ; but that yer ſhould 
maintain an action ag unſt him, what cauſe of action, 
what-damage or lols to you, have you laid in your 
declaration? You ſay in your declaration, that the 
Defendant Sandys not being a Member of your 
Company; nor a Son, Factor or Servant, nor 
Aſſign of your Company; traded into the Eaſt- 
Indies in the places within the limits of your Char- 


ter; and has there bought wares, and bargain*d and 


fold merchandizes, and imported and fold them in 
England, againſt the will Pf the Company, and to 


their prejudice and impovefiſhment, and againlt the 


form of their Charter, and to the Company's da- 
mage 10001. 

{ir/t, You have not alledged in all your declara- 
tion, whether or no he had a licence from the King, 
and. that is naught: for I think, tho* the King is 

leaſed to ſay in his Letters Patent, he will not grant 
2 without Icave of the Company, yet he may 


do ſo if he pleaſe notwithſtanding that Grant. 
Secondly, Then you have not ſhewn any loſs or 


damage that you have had by his trading thither : 
did he buy ſo much of the merchandize of the coun- 
try,as not to Jeave there ſufficient for you to furniſh 
our Ships withal, ſo that they came home empty ? 
No ſich thing is alledged. Did he hence export 
to ſell there ſo much merchandize, as not ſufficient 
left for you here to buy ? Or, did he bring home 
here ſo much, as that there were not buyers ſuffi- 
cient for his Goods and yours alſo? There are no 
ſuch things alledged, or is the truth ſo: as that 
hereby your impoling your prices upon your com- 
modiries, felling at your own prices, and exacting 
what you thought fir, was hindred ; and for this 

you would maintain an action. ; 
I chink it will be the firſt time, that ever a man re- 


cover'd damages for being hindred from impoſing 


and exacting his own prices, or having the advan- 
tage of his Monopoly, or for another's having an 
earlier or a quicker trade, and under-ſclling his own 
commodities and merchandizes lower than the Plain- 
riffs can afford them. | 

You agree by your own declaration, that there 
are many others that are concern'd as well as you: 
you ſay, you have the ſole trade to yourſelves ; your 
Factors, your Servants and your Sons, as ſoon as they 
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come to twenty-one 3 all that are of your Company, 
all that you grant licences to, all that you ſhall 
aſſign your trade to; all thoſe have an intereſt, if 
you can maintain an action. Other people have 
trade there as well as you, can they maintain an 
action ? | 

A Commoner may bring an action upon the caſe 
againſt a Stranger, for putting his Cattle into the 
Common, provided that the Common thereby be 
impaired, and the Commoner have not ſufficien: 
Common as before, and have a damage, otherwiſe 
he can maintain no action. "62 

In Robert Mary's caſe, 9 Co. 113. it is there re- 
ſolved, that for every feeding of the beaſts of a ſtran. 
ger in a Common, the Commoner ſhall not have 
an aſſize or action upon the caſe ; but an action does 
lie, if the feeding be ſuch, that the Commoner car. 
not have common paſture for his own beaſts ; and 
then it is the conſequence, the loſs of his Common 
that gives him cauſe of action. ; 

It is not alledged in the declaration, that Your 
trade was any thing the worſe. No damage ap- 
pears to you by it: what reaſon, that you thou}; 
recover damages, where you have not ſuſtain'd any 
loſs? And you have alledged none in your dec lara: 
tion; how can your declaration be good? It then 
contains no cauſe of action. | 

You ſhould now, if you would have made a de- 
claration, that ſhould have intitled you to a caulc 
of action, have ſhewn how you ſuffer*d by Sand); 
a ſtranger trading to the Eaſt- Indies, that he bought 
up all, and you could have nothing; for if he left 
enough for you, what hurt have you. What rea- 
ſon is there you ſhould recover damage, if you have 
not ſuſtain'd any loſs? And if you alledge none in 
your declaration; how is you declaration, that 
ſhews no cauſe of action, maintainable ? 

In the caſe of Monopolies, 11 Co. 88. B. Noll! 
Ar. 1ſt part, fol. 106. The laſt point in that caſe 
is a full authority in this point: That admitting 
the Patent to be good, for the ſole mak ing and ſel- 
ling of Cards, that was granted to Darcy for 12 
years, yet no action would lie in that caſe, though 


the Defendant did contrary to this Patent {ell 


Cards. Adjudged that it was a Monopoly and 
Patent void: that if the Patent had been good, yes 
no action would have laid againſt the Defendant 
upon It. | | 

My Lord, If that be ſo as it is declared to he in 
that caſe z in the laſt point reſolv'd by the Judges, 
if that action would not lie there, this will not lie; 
ſuppoſing this Charter to be never ſo good, and the 
Defendant has done contrary to it. 

My Lord, there 1s only one other reaſon, for 
which the action will not lie; and that is grounded 
upon the Letters Patent, as they are granted to 
you, For by the Letters Patent, it is not ablo- 
lutely, but /ab modo granted, that you ſhall have 
the ſole trade; and that no other perſon ſhall trade 
there, under pain of forfeiting ſhip and goods ; one 
half to the King, another half to the Company. 
So that, my Lord, the words of reſtraint are not 


abſolute, but only under ſuch a penalty and for- 


texture. 

Now, my Lord, if I ſhould ſuppoſe this Patent 
to have all the force and ſtrength, that they can de- 
ſire ; ſuppoſing that this Patent were in an Act of 
Parliament, penned in this manner, that did re- 
ſtrain all perſons from trading to the Eaſt- Indies, 
except the Company, under pain of forfeiture ot 
ſhip and goods; under favour, you that will Fro 

| adyan- 
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advantage of this reſtraint, muſt take it in that man- 
ner as the Act does give it; you ſhall not have any 
other penalty or puniſhment, but what the Act 
gives. For when any new Law is made, you muſt 
take it as it is, and no otherwiſe, till another new 
Law be made. And ſo is the rule in 7 Co. 37. 11. 
C1, £6, & 59. Plowd. Com. 206. It cannot be al- 
tered without 4 new Law. 

And I would but only ſuppoſe upon the Statute 
of Fdw, VI: that gives the owner of tithes, treble 
damages againſt him that ſets them not forth ; a 
man brings an action upon the caſe, would that be 
well? No, he muſt take the Law as it is, ſuch an 
action never was brought, nor if brought could be 
maintain'd; yet here the damages are given to the 


rty. 

"The like of all other penal Statutes: a man muſt 
only forfeit the penalty the Statute inflits z ſo that 
this action cannot, as I conceive, be maintain'd. So 
that, my Lord, taking all together, admitting (tho 
I hope it is not fo) that this Patent is a good Pa- 
tent; yet you are not the ſole perſons intereſted, 
there are others beſides you, your Grantees, Fac- 
tors and Servants, and Sons are to trade there. You 
have not laid any particular damage; therefore you 
cannot, by the reaſon of the caſe of Monopolies, 
maintain any ſuch action as this. 

And if you wall take advantage of this Grant, 
it is reaſonable you ſhould take ir as the Grant gives 
it, procced for the forfeiture of ſnip and goods; 
but for che action of the caſe, your Charter does not 
give it; nor, if an Act of Parliament had been 
penned after this manner, would ſuch an action 
have la in. 


So that to conclude. 
Firſt, That that, which this Company claims in 


this caſe by this Patent, to have the ſole trade to 


the Eaſt- Indies in their politick capacity, excluding 
others, is a Monopoly, and ingroſſing againſt the 
Commen Law, and the antient Statutes, and the 
Statute of Monopolies, 21 Jacobi. And therefore 
they have no right to have what they claim. 

Secondly, That what the Defendant has done in 
this caſe, he has lawfully done, and therefore not 
to be punifh'd, 

Thirdly, That tho? the Company had a lawful 
claim to the trade in ſuch manner, as in their de- 
claration is ſet forth, and the Defendant done what 
he ought not, yet they cannot maintain this action. 

And upon the whole matter, whether beſt for 
the Company to have judgment for them or againſt 
them, may deſerve their thoughts. | 

But this being ſo great in the conſequence, as the 
whole trade of the Kingdom depending upon it, I 
have laboured the more. 

The antient Laws, the antient ways, is what I 
endeavour, and againſt new ways upon any pre- 
tence whatſoever. 

And therefore, my Lord, I humbly beg your 
judgment for the Defendant. oy 


Lord Chief-Zuſtice. Do you intend to have ano- 
ther Argument in it, Gentlemen? 5 

Mr. Sollicitor-General. What your Lordſhip 
pleaſes. | bets Wes 

Lord Chief. Fuſtice. It is a caſe of great weight 
and conſequence, perhaps, as ever any caſe, that 
has come into Meſtminſter- hall. I muſt needs ſay, 
it has been extraordinarily well argued on both ſides; 
and it muſt be neceſſarily taken notice of as a point 
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of great conſequence, wherein the King's preroga- 
tive, and the privileges of the Eaſt- India Company, 
and this joint trade, are concern'd on the one ſide ; 
and the benefit of particular perſons, and the liberty 
of free uncontroulable trading is concern'd on tl e 
other: and it is fit there ſhould be all the conſidera- 
tion, and all the deliberation upon a matter of this - 
great moment, that poſſibly can be. I cannot be 
o wonderfully captivated with the differences, that 
have been made between the Charter to the Ea/ll- 
India Company, and thoſe to the Try Company 
and the others; and tho? I have heard much in the 
defence of Charters and Corporations, I am of opi= 
nion there is no ſuch great matter of commenca- 
tion due to them: but I take the Common Law to 
be the beſt Law in World. For that Charter, thut 
you Mr. Pollexſen defended here fo ſtrongly after 
judgment given againſt itz the Corporation błcame 
as inviſible within a few days, as you fay this was, 
no duns could ſee it 3 tho? there were duns that went 
to wait upon that Corporation, , but came away as 
empty as they went: and I with the duns were like 
to be as well ſatisfied from the one, as they are 
from the other ; and therefore there can be no great 
matter in that. But there is another thing that 
very much deſerves conſideration, it is a queſtion 
wherein trade is mightily concern'd: we know we 
have a potent Neighbour, who has both experience 
and induſtry, and are our rival in this trade ; I with 
we had as much induſtry and were as diligent as 
they ; they have found by long experience, that a 
Joint-Stock is the only way to carry on their trade, 
I mean Holland. And it is very well known, if it 
had not been for a Joint-Stock, the trade had ne- 
ver been ſo beneficial as it is. And Mr, Sandys 
would not have had ſuch a defire to the trade, for it 
would not have been ſo well ſettled and fixed; and 
therefore, I take it ro be a wonderful thing, and to 
carry a great conſequence in it upon that account 3 
that we ſhould conſider how this trade comes to be 
ſo great, and fo deſirable. Now that by the Joint- 
Stock, and Induſtry; and Expence of the Company, 
the thing is become facile and valuable; for parti- 
cular perſons to _— [weep away the advantage 
of it, that ought to be well conſider'd. Mr. Sau- 
dys and his Partners are very zealous now to reap 
the fruits of the Company's labours. But ſuppoſe 
this queſtion ſhould be asked, Will you be contented 
to come in and pay your proportion of all the 
charge theſe people have been at, to pur che trade in- 
to this capacity it is in? But is it fair, after they have 
reduced it into ſo good condition, at a vaſt expence 
and trouble, for other particular perſons to come and 
ſay, let us have the benefit of it, that have had 
nothing of the burthen and charge? And then there 
is another conſequence of great concern; peace and 
war, no one doubts,are actually in the power of that 
Prince and. People with whom the trade is, 1 would 
deſire to know, ſuppoſing an injury ſhould be com- 


mitted by any particular perſon to the Infidels, and 


the Ship get away; will not all the reſt of the 
Company's ſtock, being of the ſame Nation, be in 
danger of ſuffering by it? Certainly it would; and 


therefore ſince they are likely to anſwer for the 


wrong, is it not fit they ſhould have the manage- 
ment of it? So we may, if we come to argue by 
conſequences, eaſily find out a great many incon- 
veniences on both ſides ; but they are not to over- 
rule the Law one way or the other; they are ſpe- 
cious pretences by way of argument, but the Law 
is a certain rule, and conſequences are not one way 
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or other to over-rule it. The main point truly is a 
point of great conſideration and weight; per- 
haps as conſiderabl: as ever any that has come in 
debate here; and therefore it is fit, that all due de- 


Uberation be taken to have it debared. 


Mr. Juitice //i/hins. Mr. Pollexfen, you ſeem 
to argue that the King's Grant to them is a void 


Grant, and againſt Common Law, as being a Mo- 


nopoly in granting them the ſole trade; then that 


does not come to the point in Michelborne's caſe, a- 


bout trading without licence with Infidels; and 
theretore you go upon another ground, than what 
Mr. Syllicitar did. ä 

Mr. Poilcxfen. I go upon the particular caſe here 


before you. 


Mr. Juſtice //i;hins. And you have not given 
any antwer to the Petition of the Commons, cited 
by Mr. Sollicitor. : 

Mr. Pollexfen. Truly Sir, I think, it does not 
need any antwer; for I go chiefly againſt this Grant, 
which 15 againſt Law and void. 

Lard Chief-Jaſtice, Truly, Mr. Pollexfen, Iam 
not much in love neither with your other point a- 
bout the action; for what became, pray, of all the 
actions that have been brought upon that Statute of 
Monopolies, by the Patentees of new inventions, 
as there has been multitudes in my Lord Hales's 


time, and at all times? 


Mr. Pollexfen. In that caſe there's no- body but 


the particular Grantee, that has that invention; and 


he brings the action. But here, of your own ſhewing, 
you have intitled others to the trade, as the ſervants, 
and factors, and children; and therefore you can 
never have ſuch an action. 

Lord Cbief- Juſtice. When will you have it ar- 
gued again? 

Mr: Pollexfen. We ſhall be ready for the Defen- 
dant next Term. | 

Lord Chief-Fuſtice, That is a little too ſoon, 
there's but a very ſhort Vacation, and that js but a 
ſhort Term ; 1 think you had beſt have another argu- 


ment in Miebaelma Term. 


Mr. Sollicitor-General. Yes, if your Lordſhip 
pleaſe. 


FS 
Mr. Pollexfen, What your Lordſhip pleaſes ; 


= we ſhall be ready, if your Lordſhip pleaſes to hear 


us next Term. 

Lord Chief-Juſtice. I know Mr. Sandys is in very 
great haſte, but the zeal and tranſport of any par- 
ticular perſon, muſt not think to oblige us to go 
hand over head, ina caſe of this great weight and 
moment; there is great conſideration to be had of 
the length of time, that this Company has conti- 
nued ; there has been an Eaſt-India Company in 


King Fames's time, in the late King's time, and in 


this King's time. 

Mr. Juſtice Holloway. And here is a great trade 
ſettled, we muſt not deſtroy it preſently. 

Lord Cbief- Juſtice. We muſt not gratify the 
zeal and tranſport of Mr. Sandys, by being over- 


5 haſty in this matter. 


Mr. Pollexfen. My Lord, we ſhall be well con- 
tent to ſtay till Michaelmas-Term, | 

Lord Chief-Juſtice. Ay, I know the Counſel 
will; but whether your Client will or no, I cannot 
well tell, nor do not much care, Well, we will 


conſider of it, and hear another argument in Mi- 
 thaelmas- Term. 


Mr. Attorney-General (Sir Rober; 
Sawyer) his Argument, 


The Governour and Company of Merchants 


of London, trading to the Faſt-Indiz, 
Plaintiffs. Thomas Sandys, Defendant. © 


De Termino S. Michaclis, Anno Regni Regis 
Car. xxxvi. Anno Domini 1684. 


1 N an action upon the caſe brought by the Com- 
pany againſt the Defendant, for trading into 
the Eaſt- Indies contrary to their Grant, in prejudi.e 
of their trade, and to their damage of 1000 J. 

It comes before the Court upon the Plaintiffs de- 
murrer to the Defendant's Plea of the Statute of 
15 E, III. 

The Record having been ſo often opened at 
ages I ſhall only put it as a Caſe upon the Re- 
cord, z 
The King by his Letters Patent, 3tio Aprilis, 13 
Car, II. reciting that the Company had Jong been 
a Company, and enjoy'd divers liberties and privi— 
leges under the Charters of Queen Elizabeth and 
King James, grants the Company the ſole trade and 
traffick to the Eaſt· Indies, being an Infidel country; 
with a prohibition to all others of his ſubjects to 
trade thither, without the leave and licence of the 
Company. 

The Defendant not qualified as the Charter di- 
rects, without the leave of the Company, and a- 
gainſt their wills, trades to the Faſt-lndies, to the 
prejudice and damage of the Company's trade. 

Upon this caſe, the points which have been moved 
and argued, are two. 

Firſt, Whether the Letters Patent giving licence 
to the Company, to trade into the Eaſt- Indies, and 
to exerciſe the ſole trade there, with prohibition to 
other ſubjects to trade there, be good in Law, 

Secondly, Whether admitting the Patent good, 
this action will lie for the Company. 

In debating of the firſt point, I ſhall not go a- 
bout to maintain the validity of theſe Letters Pa- 
tent, or any ſuch of like nature; to bind up the 
King from granting licence to other of his ſubjects 
as he ſhall pleaſe : but ſhall content myſelf, to ſhew 
that all the ſubjects not licenſed by the King, nor 
authorized by the Company (as the Defengant 5 
not) are bound by theſe Letters Patent. 

Where the queſtion will be between the King's 
prerogative (and that in one of the higheſt points 
thereof, which concerns the defence and protection 
of his Kingdom) and the intercourſe with foreign 
Nations, on the one ſide; and the general liberty 
of trade, which is a tender point, and meerly 
3 the intereſt of his ſubjects, on the other 
ide. 

It therefore being a queſtion of great conſequence, 
and of greater conſequence than difficulty, as I hope 
to ſhew ; I ſhall, in examining into the point, uſe 
the utmoſt caution, by aſſerting the King's juſt pre- 
rogative in this matter, and not to depreſs the ſub- 
jects true liberty of trade. 

The ſubject matter of this queſtion, only rela- 
ting to a foreign trade with Infidels, not in amity 
with the King of England; doth not neceſſarily ob- 


lige me to enter into the conſideration of any ws of 
trade, 


FE 


. n 
—— to I 


NE 


1684. 
trade, or of the King's prerogative, or the ſubjects 
liberty in relation thereto. - 

Which would much ſhorten my task in ſupport- 
ing thele Letters Patent, and the trouble the Court 
is like to receive thereby. 

But becauſe the great force of the arguments, 
made uſe of on the other ſide againſt theſe Letters 
Patent, have been drawn from principals and pre- 
cedents of Law; which concern as well the inland 
trade and traffick of this Kingdom, as with other 
Chriſtian Nations in amity with the King of Eng- 
/and, with whom leagues of commerce have been 
made by our Kings; or to whom a common trade 
hath been laid open by ſeveral particular Laws : 

It is made neceſſary for me from the other ſide, 
a little to conſider theſe trades, and how far the 
ſubjects liberty or the King's prerogative be con- 
cern'd in them. 

Whereby it will appear, that the arguments and 


authorities produced by the defendant's council, will 


be of no great force to impeach theſe Letters Pa- 
tent for the management of a forcign trade with In- 
fidels. 

I ſhall therefore briefly conſider the inland or 
native trade within the Kingdom, and then the fo- 
reign trade with other Nations. 

The inland trade is either for manufactures or 
merchandize. 

Under the trade of manufactures falls in the hus- 
bandman, and all ſorts of artificers; who have full 
right by the Common Law, to exerciſe what, and 
as many trades as they pleaſe; ſo as no annoyance 
happen to the neighbourhood: And with theſe the 
King's prerogative is little concerned, it cannot re- 
ſtrain them, it being their livelihood. 

Nor is the publick weal otherwiſe concerned 
therein, than that all its members ſhould live by 
their honeſt labours and induſtry. As to the trade 
of merchandize, or inland commerce, every man 
(generally ſpeaking) might buy of any man, whe- 
ther native or foreign, and as many kinds or ſorts 
of merchandize as he pleaſeth, which I take to 
have been the Common Law before 37 Ed. 3. 
cap. 5, whereby all trading Merchants were reſtrain- 
ed to one ſort of merchandize. 

But that Act continued not long, being repealed 
38 Ed. 3. cap. 2. 

Yet this trade of inland merchandize, lay under 
ſeveral reſtrictions at Common Law. 1. Notwith- 
ſtanding ſuch general liberty of buying and ſelling, 
no man could ingroſs any one commodity. 2. The 
ancient common Law confined this ſort of trade to 
certain places, as Towns, Cities, or other publick 
places appointed by the King, Co. 3 Inſt. fo. 196. 
in be Chap. for eſtalling. 

It was puniſhable to buy above the value of 
twenty pence elſewhere, or to anticipate merchan- 
diaes before they arrived at theſe places. 

3. No aſſemblies could be held for the traffick 
of buying or ſelling, without the King's licence 
tor tho' ſome Markets and Fairs are held by pre- 


 {cription, (the original Grants not appearing) yet 


theſe were derived from the Crown, by ſome roy- 


al licence before time of memory : they all de- 


pend upon the ſame Crown, and may be forfeited 
to the Crown, 


This is fo frequent in our Books, I need not cite 
the authorities, 


And here the prerogative of the Crown had a 
great ſtroke, . 
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The inland traders, in buying and ſelling, might 
buy and fell in private places, and could not he 
reſtrained : But they could not hold afſemblies for 
trade without the King's leave and licence; Marts, 
Fairs, and Markets, in their true notion, being no 
other than royal licences to aſſemble for trade and 
traffick. : 

And theſe, when granted, cannot be reſumed 
without cauſe of forfeiture : For I do admit, that 
a hcence to trade or traffick carries an intereſt with 
it, being a matter of profit. 

And 1 take the Law to be the ſame, whether the 
Fair or Market be erected only, and not granted 
to any one; and where it is granted to a ſubject, 
all the King's ſubjects have a liberty and right of 
trafficking there, and cannot be prohibited by the 
Lord of the Fair or Market. 

The reaſon of theſe reſtrictions of the inland 
trade of merchandize, and the King's prerogative - 
therein, is from the concern the publick peace and 
Juſtice of the Kingdom hath in this ſort of trade, 
more than in the former of the manufactures z viz. 


to prevent all manner of cheats by falſe weights and 


meaſures, corrupt merchandizes, and too great en- 
hancing of the prices, and breaches of the peace, 
occaſioned by publick concourſes, tho? under colour 
of trade and traffick. | | 

And upon this ground the Common Law pro- 
vides, That to all ſuch licences for publick Marts, 
which the King may grant when and where he 
pleaſes, being not to the damage of others before 
granted, a Court of juſtice is incident of common 
right, for preſervation of the publick peace and cor- 
rection of ſuch deceits which generally attend the 
trade of merchandizing. 

Fourthly, There was another reſtriction upon the 
inland merchandize taken notice of in our Books, 
which was more particular, and to certain Places, 
VIZ. | "0% 

The claim of foreign bought and foreign ſold, 
by ſeveral Cities, Towns and Ports, fome by cuſ- 
tom and others by Charters ; and there is no great 
queſtion to be made, but before g E. 3. cap. 1. the 
Charters as well as Cuſtoms did prevail for that Li- 
berty, but both were taken away by the Statute, 
and divers ſubſequent laws taken notice of in the 
caſe of the City of London, Co. 8. fo. 128. 

And between that and 9 H. 4. there were great 
ſtrugglings in Parliament between the foreign Mer- 
chants and the City of London, and other Towns, 
about that Cuſtom. | 

*Till at length, London prevailed for a private 
Act of Parliament for eſtabliſning of the Cuſtoms, 
which they have enjoyed ever ſince 9 H. 4. 30. 

By an ancient Record of Henry III. it appears, 
that the abbots, and others the religious of the 
County of Lincoln, under colour of ſelling their 
wool, which aroſe upon their demeſne lands, turned 
Merchants, and bought up wools and ſold them 
with their own wools : They were prohibited to do 
it by a Writ out of the Chancery. 

And upon the complaint of the Merchants of Lin- 
coln, in the time of Edward I, the like Writ of Pro- 
hibition iſſued, Pla. Parl. in the Appendix 60g. By 
all which it appears, that the inland traffick of the 
Kingdom, which was within the care and cogni- 
zance of the Common Law, was not unlimited, 
nor the ſubject's liberty therein never ſo large as it 
is now inſiſted upon, to all foreign parts whatſoe- 


ver; \ * ; 
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And that the managery of the principal part of 


the home traffick, which conſiſts in the Marts, 


Fairs, and Markets of the Kingdom, depends up- 


on the King's prerogative, and is managed under 


it ; the Law having entruſted the King with that 
power, for the benefit of his people, and the peace 


of the Kingdom. 


In the next place, I will take a view of the foreign 
trade. 

The Common Law, and our Law-Books, take 
notice but of two ſorts of foreigners, alien friends, 
and alien enemies ; Calvin's Caſe, Co. 7. 17. 

Neither can there be any other ſort of foreigners, 

generally ſpeaking : For if the queſtion ariſe, whe- 
cher alien friend or alien enemy ? it muſt be tried 
by the leagues with the Prince, whoſe ſubject he is; 
which is, or ought to be enrolled in Chancery. And 
tho* there be not actual war or fighting between 
the two Princes and their ſubjects, yet they are in 
Statu Belli, and may aſſume arms when they pleale, 
and ſeize theGoods and Perlons of each other's ſub- 
jects. 
: I ſhall firſt conſider what the Common Law de- 
termined as to the ſubjects trade and traffick with 
alien friends, beyond the ſeas, and upon what foot 
that trade ſtands. And then particularly conſider 
how it determines in caſe of commerce with alien 
enemies, and incidently of Infidels. 

I conceive the Common Law hath made no ex- 


preſs proviſion, nor given any abſolute right for 


o_ ſubjects to trade with any foreigners beyond the 
eas. 

It will be of little uſe to diſcourſe how far the law 
of Nations interpoſes in this matter : whether every 
Nation be obliged to entertain trade and commerce 
with another Nation. 

And antecedent to all leagues and treaties for 
commerce, little will be found, beſides the laws of 
hoſpitality, which do not give any demandable 
right. | | 

Sd in his Book de Repub. lib. 1. cap. 6, 
7. lays, Que tamelſi jure gentium eſſe videantur Pro- 
hiberi, tamen ſæpe a Principibus videmus. 

And in his Book, de Republ. lib. 1. cap. 6. holds, 
That it is lawful to forbid foreigners from entering the 
borders, not only if a war be on foot, but in time of 
peace; that the manners of the Inhabitants may not 
be corrupted by converſe with ſtrangers. 

And in his Book de Republ. lib. 1. cap. 6, and 7, 
That the Laws of commerce are contained in the par- 
ticular compatts and agreements of People and Prin- 
Ces. 
What Bodinus declares to be the Law of Nations, 
exactly agrees with the Laws of this Kingdom; for 
all ſtrangers come hither under ſafe conducts, which 
contained both the King's licence and protection of 


them. 


The King might inhibit foreigners from coming 
into the Realm, and might remand them when 


here, | 
Magna Charta, cap. 30. which is a general ſafe- 


conduct to merchants ſtrangers, which reſerves 


this prerogative to the King, niſi publice prohibiti. 
My Lord Coke, in his Comment upon this Chap. 


2 Inft. 5,7. admits they might have been prohibit- 


ed before this Statute, but conſtrues the ſaving of 


this Prohibition by Act of Parliament. 


Which conſtruction, as it is without any former 
precedent or authority, ſo it is againſt the conſtant 
ſtream of precedents and practice ever ſince. 

Rot. Clauſ. 24 H. 3. dorſo, which was after this 


36 Car. II. 


Statute, the King ſent his writs to ſeveral Mayors 
commancing that all the Merchants, tra nichlem. | 
ſhoul:] depart the Kingdom within a month. þ 

And in the ſame Roll, dor/o, there is another 
Writ to the Mayor of London, giving leave 10 Ny. 
man, Florentine, and ſome other Merchants, 10 
{tay till the feaſt of St. Martin in the year follow. 
ing. 
And the conſtant practice in every King's rejon 
ſince, hath been both by proclamation and orders 
of council, to command foreigners to depart the 
Realm. 

Beſides, the conſtruction my Lord Cot pur; up- 
on it. makes the clauſe idle and elulory, 

That one Act of Parliament ſhould provide for 
a ſaving by a ſubſequent Act, which of it ſelf would 
be repealed by the former, 

So where an Act of Parliament prohibited fo- 
reigners to come in, the King by his fate conducts 
might licence them. 

The Commons, in the Parliament 1 HF. 2. pray, 
That the Statute made by Henry IV. tor avoiding 
of ſtrangers out of the Realm, might be put in ex- 
ecution, The King grants it, ſaving his preroga- 
tive to licence whom he pleaſes. The Commons 
replied, Their intention was no etherwiſe, nor ever 
ſhould be by the grace of God. 1 H. g. Ne. 15. Rolls 
Prerogative, 180. 

This might further appear by the ſeveral Statutes 
made tor the inviolable obſervation of the King's 
ſafe· conducts, which are in expreſs words menti- 
oned to extend to alien enemies, as well as alia 
friends; 2 H. 5. cap. 6. and 20 H.6, cap. 1. 

It is held in Horn and Idy's Caſe, Hill. 21 and 
22 Car. Secundi, Banco Regis, Syderfin, That at 
Common Law the King might prohibit the impor- 
tation of foreign commodities, before the Statutes 
therefore made. 

So then as the caſe ſtood at Common Law, fo- 
reign Princes and Nations might prohibit the ſub- 
jects of England to trade with them, as the King 
might prohibit foreigners to trade here. 

The King might inhibit any of his ſubjects from 
going beyond ſea : And this might have been by 
particular Writ or general Proclamation. 

Our Books and Precedents are fo full in this point, 
that it was admitted on the other ſide ; for there 
could not be produced any authority that renders 
it the leaſt queſtionable, but multitudes are for it. 

Rot. Clauſ. 7 Ed. 2. memb. 10. A Writ to the 
Sheriff of 77rk, to ſeize the bodies and lands of ſuch 
as had gone beyond ſea, contrary to the King“ 
Inhibition. | 

Rot. Clauſ. 41 Ed. 3. mem. 24. dorſo, Writs to 
all the maritime Towns, to take care that a Pro- 
clamation prohibiting all his ſubjects, (except no- 
ted Merchants, and thole unarmed) be put in exe. 
cution. | 

Hereby it is evident, that it was penal to go be- 
yond ſea, contrary to the King's Inhibition, before 
the Statute of 5 R. 2. cap. 2. 

All that that Statute adds to ſtrengthen the King's 
Inhibition, is only in point of further penalty, vi, 
A forfeiture of the Goods of the paſſenger, and of 
the Veſſel of the Maſter exporting : And though 
there be three ſorts of perſons excepted out of that 
Statute, viz. Lords and other great Men, true and 
notable Merchants, and the King's ſoldiers ; Jet 
that Law gave thoſe perſons no other liberty £14 
they had before, only leaves them out of the Fe 
nalry provided by that Statute. That 
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1684. 
That before this Statute, Noblemen and other 
great Men might be prohibited, appears by my 
Lord Coke's opinion, 3 Inſt. 179. in the caſe of fugi- 
tives 3 and the Records there mentioned, eſpecially 
that of the 25th of Ed. 3. Rot. Clauſ. memb. 15; 
dorſo, where the King by his proclamation prohi- 
bits, that, Nequtz Comes, Baro, Miles religioſus,ſagittarius 
aut operarius, extra Regnum ſe transfretet, ſub pena 
Arreſtationis & Iucarcerationis. | 

And for the King's ſoldiers, it is plain they could 
not depart the Realm without the King's leave; 
but his raiſing of them for his foreign ſervice, was 
a ſufficient licence for them to depart the Realm 
with their ſeveral captains. - | 
And for the true and notable Merchants except- 
ed in the Statute, they are the ſame with the no- 
ted Merchants excepted in the proclamation of 41 
E. 3. who were the Merchants of the Staple, who 
were admitted and ſworn to obſerve the laws of the 
Staple 3 and were bound to repair thither, and not 
elſewhere, without the King's ſpecial licence, as I 
ſhall afterwards ſhew. 


By the Statute of 27 Ed. 3. which ſettled the laws 


of the Staple, cap. 23. all Merchants as well aliens 
as denizens, repairing to the Staple, are required 
to be ſworn betore the Mayor and Conſtable of the 
Staple. After the Staple was at Calais, as it was 
41 E.3.95 R. 2. the ſame laws of the Staple con- 
tinued ; and theſe Merchants are in many Records 
taken notice of. | 

37 H. 8. cap. 15. All perſons are prohibited to 
buy wool in Kent, and ſome other Counties, ex- 
cept the Merchants of the Staple. 

And 1 Elix. cap. 13. provides, It ſhall be lawful 
for the Merchants, called Merchant Adventurers,and 
Merchants of the Staple, out of the River of Thames 
only, and twice in the year at moſt, to ſhip out 
and in foreign bottoms. 

Now 41 E.3.& 5 R. 2. the Staple was at Ca- 


lais, and all the Merchants of the Staple were bound 


to repair thither only, and had a general licence ſo to 
do, without taking of Paſſports, as the form of theSta- 
tute of 5 K. 2. directed. 

But theſe notable Merchants were reſtrained to 
trade to any other place than the Staple, as I ſhall 
after ſhew, | 

As the King may inhibit any of his ſubjects go- 
ing beyond ſea, ſo he may at any time recall any 
ot his ſubjects, under penalty of forfeiture of Goods 
and Lands, during life, Dyer 12, 8. parag. 10. & 276. 
& 375. 3 Inſt. 179. in the chapter of fugitives, & 
25 & 26 Eliz. Cater's caſe in the Exchequer-Cham- 
ber, Leon. fo. 9. | 

Upon theſe grounds it is evident, that the Com- 
mon Law did not give any abſolute right to the ſub- 
jects to trade beyond ſea with foreigners; for no 
man can have a full right by law to any thing which 
others have a right by the ſame law to hinder him 
of, or to obſtruct him in the uſing or enjoyment of 
it, 

And Mr. Po/lexfen did rightly obſerve, that this 
fundamental right of the King, of prohibiting his 
lubjefts from going beyond ſea, equally reſpects 
the trade with chriſtian Nations as with Infidels; for 
both have a right to debar the Engliſh from trading 
with them, as the King of England had a right at 
Common Law, to reſtrain his ſubjects within the 
Realm from paſſing over the ſea to trade with 


them. 


Which is founded upon the King's right of pro- 


tecting his Kingdom, which could not be diſcharg- 
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ed if the ſubjects had ſuch general right as is pre- 
tended, of withdrawing their perſons and eſtates 
as well to infidel as chriſtian Countries. 

And if ſuch general right were by the Com- 
mon Law, it is marvelous; and that no Record 
or Book-caſe can be found, where it was ever 16 
reſolved. 

Notwithſtanding great occaſion hath been given 
in all times, by prohibition, for the ſubject to have 
aſſerted ſuch right ; 

The only authority produced is the opinion of 
Fitzherbert in Nat. Brev. fo. 85. where the words 
of Fitzberbert are, That by the Cousſe of the Com- 
mon Law, every man may go out of the Realm for 
merchandize, or travel, or any other cauſe, as be 
pleaſes, without demanding licence f the King; and 
ſhall not be puniſhed for it. 

By this opinion, the liberty the ſubject had to 
travel, or to go jor any other cauſe beyond fea, is 
the ſame as to trade, 

And this opinion imports no more than a bare 
impunity, that the Common Law made no expreſs 
proviſion againſt ir, fo as to puniſh it as an oftence 
at Common Law, bur left it to the direction of the 
King to prohibir, or permit as he ſhould ſee cauſe. 

That this was the meaning of Filzberbert, and 
that he did not intend any right the Common Law 
gave the ſubjects to go beyond ſea, but only that 
the Common Law was ſilent therein, and left it as 
a thing indifferent, antecedent to the King's Inhi- 
bition; it's evident both by Fitzherbert, in the ſame 
place, and the co-temporary opinions of the Sages 
of that time. 

For immediately Fitzherbert explains his opinion, 
That becauſe every ſubject is bound to defend the 
King and the Realm, the King at his pleaſure may 
command the ſubject not to go out of the Realm 
without his licence ; and if they do contrary there- 
to, they ſhall be fined for their diſobedience; | 

Here, by Fitzberbert, that liberty which he had 
aſſerted for the ſubject to trade and travel, as it was 
equal, ſo it might be equally reſtrained by the 
King, at his pleaſure. 

All the Judges at that time were of the ſame o- 
pinion. | 

Mich. 1. Eliz, Dyer 165. in an aſſembly of the 
Judges and others, the queſtion is fully ſtated, 
Whether a ſubject generally might withdraw his 
perſon out of the Kingdom, for merchandize, tra- 
vel, or other cauſe, by the ſole licence or permiſ- 
ſion of the Common Law ? 

The queſtion is not put upon any right the ſub- 
ject had to go, but upon a bare permiſſion at Com- 
mon Law. | | 

For all the Judges agreed with Titzberbert, that 
the King might prohibit them. | 

And Fitzberbert's opinion for ſuch permiſſion on- 
ly, is urged 3 and at that time left with a Quere 
upon it, without any allowance of ſuch permiſſion 
from the Judges, but ſeemingly to the contrary. 

But afterwards Micb. 12 & 13. Eliz. Dyer 296. 
a particular caſe of a Merchant that went beyond 
ſea to live, and not for. merchandize, without the 
King's licence, came before the Judges 3 and *rwas 
debated before the Judges of both benches, and the 
Chief Baron, upon this point, 

Whether it were an offence puniſhable at Com- 
mon Law ? 

Two of the Judges held it to be an offence, and 
that the Common Law did-prohibit it. 
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The reſt of the Judges concurred with Tit z herbert, 
and held, that before an expreſs prohibition by 
the King, by Proclamation or Writ, it was not an 
offence or contempt, but left by the Common Law 
as a thing indifferent, which imports no right, but 
a bare impunity. | 

But all the Judges, after a Prohibition, held it 
an offence and contempt, puniſhable at Common 
Law; whereby that point is ſettled by the opinion 
of Fitzherbert and the Judges of that time, That 
at the Common- Law licence was but a bare permiſ- 
ſion, importing only impunity, in that the Law 
was ſilent befort an expreſs Prohibition of the King, 
which; is the loweſt degree of permiſſion taken no- 
tice of in Books of Law. 

Crotius, in his Book De Jure Belli & Pacis, lib. 


Fo. 3. No. g. defines Permiſſion, properly to called, 


Permiſſio autem propriè, non dl is eſt Legis, ſed actio- 
nis negatio, niſi quatenus aliud ab eo, cui permittitur 
obligat, ne Impedimentum ponat. 

But this permiſſion of the Common Law goes 
not ſo far as to oblige or debar others from ob 
itructing the action, which may be impeded both 
by the King and other Nations, as I have ſhewn. 

It carries only impunity with it, and this liberty 
of haunting or viſiting ſtrangers in amity, ſome- 
thing reſembles that liberty which the Common 
Law allows one ſubje& towards another, viz. a 
free paſſage to his houſe, to ſpeak or treat with 
him, which ſounds only in excuſe of treſpaſs, and 
may be prohibited by the owner. | 

9 Ed. 4. fo. 4. par. 15, In treſpaſs for breaking 
his houſe, the defendant pleaded a licence from the 
plaintiff ; who replied, That after the licence he 
prohibited the defendant to come. 

For be the licence expreſs from the party or im- 
plied by the law, the owner might determine it by 
an expreſs Prohibition. 

But tho? the Common Law did not expreſly pro- 
hibit the going beyond fea without licence, ſo as 
to puniſh it as an offence criminally, yet it did diſ- 
countenance all going beyond ſea without the King's 
licence, in adjudging their iſſue born there, after 
ſuch a departure, aliens, and not inheritable to the 
Engliſh Laus; as was reſolved inter Hide & Hill. 
Hillar. 25 Elix. B. Rs. | 

3 Cro. 3. That if Baron and Feme go beyond ſea 
with licence, and tarry there after the time limited 


by the licence, and have iſſue born, they ſhall be 
aliens, and not inheritable. | 


Beſides thoſe Powers or Prerogatives where- 
with the Common Law entrufts the King, for the 
cletence of the Realm, viz. to prohibit and remove 
aliens, and to reſtrain from going, and to recall his 
own ſubjects when gone beyond ſea: 

The Law reſts the ſole power of making leagues 
with foreigners in the King alone, 

Which is the firſt ſtep towards a foreign trade : 

The Common Law admitting of no trade with 
cnemies, and enemies are made friends only by 
publick leagues to be made capable of being traded 
with. | 

And as the making of all leagues, fo the model- 
ling and limiting of ſuch leagues, are by the King 
alone. 

As it 15 to be obſerved, that no leagues were e- 
yer yet made for an unlimited and univerſal trade, 
but in all leagues the particular municipal laws of 
each Country, are excepred ; as for example, ſalt 
cannot be imported into France; and molt French 
e ate reſtrained from being imported 
ther. 


So it was relolved, PC”. 36 Eliz, (4 V . 5.) 
3 Inſt. Henry de Vale and T omlin/en, upon a ir 
of Trench Goods, and a complaint to the Council 
upon it, That the laws of either Kingdom were ex- 
cepred in the league. 

Much leſs doth the King in any Teague conclude 
or build up his own prerogative towards his own 
ſubjects, in granting them licences to trade, or in 
reſtraining of them from going beyond fea, thy? 
in order to trade. | 

Morcover, tlie rules of the Common Law are rot 
adapted to determine matters of foreign trade, nei 
cher can foreigners be preſumed to have cogniſance 
of the municipal laws of this Kingdom, 

The principal part of foreign trade is tranſacted 
beyond fea, where the Common Law can have no 
cognizance, but is confined within the compals of 
the four ſeas. | 

The Law was fo ſtrict, that an obligation bearing 
date at a certain place beyond ſea, could not bs 
tried in England, 21 E. 4. fo. 74. 

Service of a privy ſcal upon a ſubject beyond 
ſea, commanding him to return when certific into 
Chancery, and fent by 1 #/imus into the Exchequer 
for ſeizing of Goods and Lands, is not traverſable, 
becauſe not triable in England, 2 Eltz. Dyer 176. 

In the Caſe of the King and Cuſact, 17 Facobi, 
Rolls Ref. 2 part, fol. 112. Serjeant Davies ar- 
gues, that the municipal laws of any Realm are 
not ſufficient for ordering the affairs and traffick of 
Merchants. | | 

And upon this ground, when the Staple was re- 
moved from beyond fea to ſeveral Towns in Exz- 
land, by the Statute of 27 E. 3. it is provided, 
That the trade thould be governed by the ſame 
laws it was before. 2 

And by 7 Chap. it is enacted, That all Merchants 
coming to the Staple, ſhall be ruled by the Law Mer- 
chart of all things touching the Staple, and not by the, 
Common Law of the Land. | | 

Whereby, in negative words, the Common 
Law was excluded from intermeddling in the affairs 
of Merchants; as not proper to decide thoſe con- 
troverſies, and whereof foreigners could have no 
cognizance. 

By all which it appears, that the Common Law 
made no proviſion for foreign trade. 

The Common Law therefore having given no 
right to the ſubjects to trade beyond the ſeas with 
foreigners, nor preſcribed any rules for the mana- 
ging of that trade, but left that matter ſolely to 
the King, for the beſt profit of his people : 

It may be proper to conſider upon what founda- 
tions the foreign trade ſtands, 

The foundations are two. 

1. Leagues made by the Kings of England with 
foreign Princes and States. 

2, Royal licences, which are either ſolely by 
Grant, or by Act of Parliament. | 

For all Acts of Parliament in matters of prero- 
gative, and which move only from the King, are 
by the King's Grants in Parliament, ratified into 


W. 

By leagues, foreigners are bound by publick 
compact to admit the King's ſubjects to a freedom 
to trade with foreigners beyond ſea. 

I have already ſpoken of leagues, as the neceſ- 
ſary preparatory to all foreign trade, and without 
which no foreign trade could be enterprized by the 
ſubject. 


Wha: 
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What I ſhall add, is only concerning the neceſ- 
ſary dependance of that trade upon leagues, in it's 
continuance and regulation; ii the league be bro- 
ken, let the ſubjects right be what it will, to trade 
either ſingly by Grant, or by Act of Parliament, 
it is ſuſpended, and after Proclamation made, be- 
comes unlawful and puniſhable, as trading with 
enemies. PS ; ; 

The leagues and treaties with foreign Princes for 
trade and commerce, whereof the ſole power is in 
the King, to bind the ſubjects of England, 

They are the only Laws betwixt Nation and Na- 
tion to direct their trade and commerce by. ts 

And by the ſaid leagues, trade may be limited 
to certain places and commodities, or other reſtric- 
tions, as the two Princes ſhall agree upon, who are 
the only maſters of their leagues. 

A clear and full inſtance of this, is in the leagues 
for trade with Flanders and the Low-Countries, be- 
tween the Kings of England and the Dukes of Bur- 
gundy ; whereby the Staple was ſettled at Bruges ; 
and that no Wools ſhould be fold in Hlanders, but 
what came out of England; and that no Engliſh 
Cloth ſhould be ſold in Flanders, on pain of for- 
feiture. | : 

21 E. III. Complaint was made in Parliament 
by the Merchants, of ſeveral abuſes committed by 
the men of Bruges, in reſtraining our Merchants 


from ſelling their Wools to whom they pleas'd at 


Bruges ; and pray'd remedy. 

The King's anſwer was, that the ordinance of the 
Staple ſhould be view'd, and that Thomas Micbel- 
borne, with whom the Patent touching that ordi- 
nance was, be call'd to bring the ſame with 
him, and ſome of the Merchants of the country, 


ho beſt underſtood this matter: and the King by 
idvi i — Parliament. I will firſt conſider thoſe, that are 


advice of his Council wou'd provide remedy; Kot. 
Parl. 21 E. III. au. 10. 

22 E. III. Another complaint is made in Parlia- 
ment againſt the men of Bruges, for prohibiting 
the Merchants to buy ſtaple Wares here, and pray 
redreſs. Tor 

The King anſwers that he will ſpeak with the 
Flemiſh Ambaſſador about it, 22 E. III. aw. 13. 

8 H. V. A grievous complaint made in Parliament 
againſt the men of Flanders ; that tho* Engliſb Mer- 
chants obſerved the ancient league, that no Wools 
but Engliſh ſhou'd be ſold in Flanders, and no Eng- 
{;/þ Cloth fold there; yet they permitted the Wools 
of Scotland, Catalonia, Arragon and Spain, to be 
told there, and pray remedy. 


The King anſwers, that ſearch ſhall be made for 


the alliance. 


And upon the like complaint, 9 H. V. the 


Commons pray, the King would pleaſe to treat 


with the Duke of Burgundy, that no other Engliſh. 


Wools ſhou'd be manufactur'd there, or that the 
Engliſh might ſell their Cloth there: iid 
The King anſwers, he would treat that the Exg- 
4% Cloths might be there ſold. Rolls prerogative, 
1. fo, 14. title, League. | 
But this treaty came to little purpoſe, till after 


the Acts of Parliament were made, 27 H. VI. cap. 


1. (20 H. VI. cap. 4.) 4 E. IV. cap. 5. for ex- 
cluding all the commodities. of Flanders, until the 
Duke of Burgundy recall'd his proclamation for 
baniſhing Cloths out of his Dominions. 

Thole Statutes produced a firm league between 
the Kings and the Duke of Burgundy 3; who in the 
Record is call'd the Duke of Hans or of the Still- 
yard, from the Merchants his ſubjects, who had long 
n England obtain'd thoſe names, ; 
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By that league a free trade {or Cloth was agreed 
upon for the &ugliſh Merchants in Flanders, to con- 
tinue for ever; Hand the King confirm'd to the 
ſubjects of the Duke, as well the libertics 
granted by Edw. I. to Merchants Strangers 
in general, by his Charta Mercatoria ; as thole * 


granted by Edw. II. to the Merchants of the Still. 


yard in particular: which league was confirm'd in 


Parliament, 13 E. IV. u. 2. ü | 
Theſc leagues may ſufſice to ſhew the dependance 
foreign trade hath upon leagues, as to its continu- 
ance and regulation. CIO 8 | 
By this league the Staple at Bruges was taken off, 
and liberty granted to the Eng/i/þ Merchants to ſell 
their Cloths in any part of the Duke's Dominions. 
Who theſe Erg/iþ Merchants were, I ſhall in 
this place only make a ſhort remark ; That they 
were the Company of Merchant- Adventurers, e- 
rected and licenſed for the better regulation of trade 
for Wool and Cloth, beyond the Seas by Letters 
Patent; 1 Feb. 8 H. IV. and confirm'd by other 
Letters Patent, 1 OF. 1 H. V. which I ſhall ſpeak 
more largely to, when I come to ſhow the conſtant 
poſſeſſion the Crown hath had of licenſing Corpora- 


tions for foreign trade, excluſive to others, 


The other toundation, upon which all foreign 
trade ſtands, are royal licences. | | 
I before ſhew'd that the licence, which the 
Common Law gave to trade with foreigners, was 
no ſure foundation of trade; becauſe it might by 
Law be interrupted by the King, and did in its na- 
ture import no more than a bare impunity, | 
But where the King grants licences to his ſubjects 
to trade with foreigners, they gain a right or inte- 
reſt to trade according to ſuch licences; 
Which are eicher by Grant only, or by Act of 


ſingly by the King's Grants. Nie 
That as the King may at Common Law prohibit 
any of his ſubjects to go beyond fea, ſo he may 


| licenie them to go for trade or otherwile, is unque- 


ſtionable. Send 
The Writ of Ne Exeat Regnum, and ſeveral 
forms of licences in the Regiſter, fol. 190. and 
multitudes of other authorities make it out. 
The King may grant ſuch licences, not only 
where himſelf may prohibit, but where the Com- 
mon Law, and Acts of Parliament do prohibit. 
Alien Enemies are prohibited by the Common 


Law to come within the Realm; yet the King may 


licenſe them to come by his ſafe conduct, as fully 
appears by the Statutes made for the obſervation 
of ſafe- conducts. 4b W64. | | 

And it is obſervable that ſuch ſafe· conducts, put 
the Alien Enemy into the condition of an Alien 
Amy, as fully under the King's protection, during 
the continuance of his ſafe-conducts. 

No ſubjects could ſeize his goods or injure his 
perſon, but he was puniſhable, for it, both at the 
ſuit of che King, and of the part. 

For before the Statutes made, conſervators-for 
truces and ſafe- conducts were appointed, a peats by 
a Record of this Court, Paſcb. 13 KE. III. Banco 
Regis, Rot. 12. which I ſhall have occaſion to make 
ute of to another purpoſe. 

And that ſuch an Alien Enemy may bring his 
perſonal action for debt, or any injury, appears b 
the caſe of Joby Douglas a Scotchman, 20 E. IV. fol. 
6. Pl. 6. and Moore 4g 14§. 

The King may licenſe his ſubjects to trade with 
enemies prohibited by Common Law. 


And 
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_ and for the rule and l 
By 27 E. HI. zap. 1. the Staple was ſertle in ſe- 


Parliament. 
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And for licences to come, go and trade both 

within and without the Realm, againſt expreſs Acts 
of Parliaments, the inſtances are infinite, 
But for the better methodizing of theſe, I ſhall 
make uſe of precedents and authorities, to make out 
the exerciſe of the King's prerogative in all times, as 
to matters relating to Foreign Trade. | 

I ſhall reduce what I have to offer under theſe 


heads. | 


_ Firſt, That the Staples, which were the publick 


Marts for all Merchants to reſort to, were at firſt 


ſettled only by the Kings of this Realm, antecedent 
to any Act of Parliament. 

Secondly, That after the Staple was eſtabliſhed at 
Calais by Act of Parliament; the King gave li- 
cence to trade to other places, which no ſubject 
could do without ſuch licence. 

Thirdly, That the regulation and managery o 
Foreign Trade in all caſes, where Acts of Parla- 
ment have not particularly interpos'd, have been 
guided and governed by the King's prerogative, 


both in point of licence and inhibition. 


Firſt Head; As to ſettling the Staple in the Domi- 
nions of foreign Princes, as in the inſtance of 


Bruges ; that muſt be done by leagues, nor can It 
_ otherwiſe be. | 


But the appointing of the Staples in Eng/and, or 
in the Foreign Dominions of the King, was at firſt 


by the King alone. 


This is expreſly'ſo declared in the recital of the 
Statute, 2 E. III. cap. 9. whereby Merchants 


Strangers, (5c. have liberty granted them to trade 


in England, according to the form of the great 
Charter. | 
By Merchants-Privy, diſtinguiſhed from Mer- 


_ chants ſtrangers, in this Law are plainly intended 


the Merchants of the King's foreign Dominions. 
The Ir; who by Ordinatio pro Statu Hiberniæ, 


17 E. I. had liberty granted them to traffick into 


England, ſo as they gave ſecurity not to go unto, 
nor commerce with Scotland, nor other the King's 


enemies. 


And the Gaſcoieners, and other the King's ſubjects 
in France, who had divers liberties of trade granted 
them by the King; as appears by a difference be- 


_ tween them and the Londoners, decided judicially 


in Parliament, 20 E. I. Parl. fol. 180, and 130. 
That by Merehants-Privy is to be underſtood 


of the King's foreign ſubjects, I collect from the re- 


ference, this Law hath to Magna Charta, which 
cencern'd only foreign Merchants; whereby the 


_ King's power to reſtrain them was reſerv'd, and con- 


ſequently was reſerv*d by this Law; as is taken no- 
tice of by an Act not printed, 8 E. III. num. 20. 


that the Staple was during the King's pleaſure, and 


the King revoked” the — * giving Mercbant 
ſtrangers liberty to buy any Staple-wares, 1 E. III. 
Parl. Rot. pars 2 and 3. Memb. 24. 1801 
A Commiſſion iſſues to the Mayor of London to 
put in execution the orders made by E. II. for eſta- 
bliſhing the Sta ple in ſeveraF Counties of England, 
rnment of Merchants. 


Tons in England: k EY 
But that Law had no words to bind the King's 


prerogative to remove it, and of that opinion was 


the Parliament, 38 E. III. where the Commons pray 
that the Staple may always continue in England. 
The King anſwers, it ſhall continue till the next 


36 Car. II. 
The firſt of March in the ſame year, the King 
remiſed it to Calais; but 43 E. III. cap. 1. hee 
cauſe of ta war that broke our with France, it ig 
brought back: the Act r-cites, that it had been re. 
moved to Calais by the King. for the profit of the 
Realm and eaſe of the Merchants of England, 

47 E. III. zu. 17. The Commons pray that the 
Staple may be only kept at Calas, and! hat no 
Grant be made to the contrary. 

The King anſwers, that he wil! appoint the Sta- 
ple, as by the Council he ſhall think beit. 

1 K. II. u. 98. The Commons pray to know 
where the Staple thall be, if Calais baply be be- 
ſicged. | 

The King anſwers, in fuch places of the Realm, 
as were laſt uſed, | 

By the conſtitution of theſe Stapirs, Merchants 
were not only licenſed, but obliged to repair thi- 
ther, and reſtrained to export their Staple-wares to 
any other place. 1 | 

And altho* many Statutes were made to fortify 


and ſtrengthen the Staple, by creating a ſorteiture 


of all Scaple-wares, if carricd to any other place; 
yet by the Records | have produced, it is manifeſt 
that the ſole appointment and ordering of the 
Staples was in the King, and that by the acknow- 
ledgement of ſeveral Parliaments. 

2 H. V. cap. 6. provides that merchandizes of 
the Staple ſhall not be exported to any other place 
without the King's licence, before brought to the 


Staple, on pain ot forfeiture. 


2 H. VI. cap. 4. provides that all Staple-wares 
ſhall be carried to Calais, ſo long as the Staple is 
there. 

And 8 H. VI. cap. 17. provides that if Mer- 
chants export the merchandizes of the Staple to 
any other place, the merchandizes fhall be forſeit- 
ed; except the Merchants of Feaue and Venice. 
And cap. 27. feveral licences granted by the King 
to export to other places are revoked, 

What theſe Staple- wares were, is fit to be known, 
they comprehending the greateſt part of the native 
commodities of this Realm, that were merchandiza- 
ble in foreign parts. 

By the Statute of the Staple, 27 E. III. the Sta- 


ple-wares are Wools, Leather, Woolſels and Lead: 


to theſe are added, by a Statute made 30 E. III. 
Tin, Worfted, Butter, Cheeſe, Feathers and many 
other commodities. | 
This Statute, tho” it be not printed, yet is taken 
notice of as a Statute and Law of the Sta ple, by 
the Statute of 3 H. VI. cap. 4. whereby Butter 
and Cheeſe are recited to have bien made Staple- 
wares: by this Law. 478 

The Record is 50 E. III. nu. 20. (or 200.) 
where the Commons of the Town of Calais pray 
that the Staple may be holden only there: 

Which the King grants, that it ſhall be holden 
only there, and no where elſe. beyond fea ; as well 
of all ancient Staple-wares, as of Tin, Worſted, 


Butter, Cheeſe, Feathers, &c. 


The Staple was ſeveral times remov'd by R. Il. 
but from 21 R. H. it continued at Calais, till that 
Town was taken by the French. 

By all which it-is' manifeſt, upon what ſlender 
grounds the Statute of 15 E. III. cap. 3. that the 
Seas be open to all Merchants to pats where they 
pleaſe, was urged and inſiſted upon to be a Law 
in force, or to have any influence upon this caſe. 


For 
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For beſides what Mr, Sollicitor truly obſerv'd, 

that it was made for a ſpecial purpoſe, to take off 

the preſent Staple; to which all Merchants as well 

foreign as Engliſh, were confin'd to carry their 

goods, and was of the ſame purport, as the Statute 

of 8 E. III. nu. 20. I before mention'd, which o- 
nd the then preſent Staple. ; 

For by the ſeveral Laws I have mention'd, for 
fixing and ſtrengthning of the Staples, the Statute 
of 15 E. III. was abſolutely repeal'd and ſer aſide. 

As to all Engliſh, Welſh, and Iriſh, by the Sta- 
tute of 27 E. III. for ſettling the Staple in England, 
by chap. 1. whereof all Engliſhmen, Iriſhmen, and 
IWelſhmen are expreſly prohibited to export any 
Staple-wares 3 and liberty given only to Merchants 
ſtrangers to do it. | 

And by 3 chap. it is made felony for the Eng- 
lf, Iriſh or Welſh to export. 

And when the Staple was return'd to Calais, it 
was a forfeiture, as I have ſhewn, to export thoſe 
wares to any Other place without expreſs licence 
tor that the Mare Liberum, by the Statute 15 E. III. 
became Mare Clauſum long ſince by many ſubſe- 
quent Laws, and not to be open'd but by a royal 
licence. » 

i H. V. nu. 40. The Commons pray all Mer- 
chants may export to any place beyond the Seas, or 
import any goods except goods of the Staple. 

The King anſwers, he will adviſe with his Council. 

The Parliament did not inſiſt upon any right, by 
15 E. III. but pray'd it as an Act of Grace, and 
were modeſt in their requeſt, that the general li- 
cence defir'd might be reſtrain*d to merchandizes, 
which were not Staple Commodities, yet it was de- 
nied by the King. 

17 K. II. nu. 15. Several Towns in the Weſt 
prayed they might carry their Wool into Normandy, 

The King anſwers, let them repair to Calais, as is 
appointed. | 

18 H. VI. nu. 50. The Commons pray that e- 
very Merchant may lawfully tranſport, all manner 
of Hides, Calves Skins, Coney Felts and Tallow, 
to what place him liketh, other th.= *0 Calais. 

Which is denied by the King. 

By 18 H. VI. cap. 6. Liberty is given to export 
Butter and Cheeſe to any other place beſides the 
Staple, in amity with the King, provided the King 
may reſtrain the ſame when it ſhall pleaſe him. 

Where was the force of 15 E. III. if ſo minute 
a thing as Butter and Cheeſe, would not be freely 
exported without an expreſs Statute, 

And that is obtain'd upon ſuch urgent reaſons 
as are mention*d in the Statute, and granted too, 
but conditionally with a ſaving of the King's right 
to reſtrain. | | 

This may ſuffice for making out the firſt head, 
that the Staples ro which all Merchants are obliged 
to repair, were principally inſtituted and appointed 
by the King alone; and that the Statute of 15 E. III. 
- _ repealed by the Laws for ſettling the 

ta ples. 5 

Second Head ; In the next place, I ſhall offer ſome 
authority to make out the King's undoubted right 
to grant liberty of trade to other places, after the 
Staple was fixed at Calais. 

My Lord Coke in 4 Inſt. 282. is much in the 
right, in affirming the Staple was continued at Ca- 
lais above 200 years, tho? he be miſtaken in ano- 
ther aſſertion, as I have fully ſhewed, 


The Great Caſe of Monopolies. 


That it could not be removed but by A& of 
Parliament; 

Bur I will admit the Staple at laſt fixed at Calais, 
by 21 K. II. and ſtrengthen'd and fenced under 
the penalty of forfeiture of the goods, by the Sta- 
tutes; 2 H. V. and 8 H. VI. 

Yet the Kings, by their prerogative, did and 
might lawfully grant licences to trade to other 
places. 

I will not here trouble you with the general learn- 
ing of diſpenſations with penal Laws, tho* our 
Books are full of it, and determine in favour of the 
Crown. | 

But I ſhall confine myſelf to inſtances of foreign 
trade, wherein it will appear, by what I have alrea- 
dy ſaid, and ſhall further offer, that the Crown had 
a peculiar prerogative not difputed, or drawn into 
queſtion in any times till of late. | 

The men of Berwick and Newcaſtle, have had 
ſuch licences granted them, which being found de- 
trimental to the King's revenue, ariſing at the Sta- 
ple, were revoked by Act of Parliament, 8 H. VI. 
cap. 31. 

20 H. VI. cap. 4. Denizens, who ſhall take li- 
cences to export to any place but the Staple, ſhall 
pay Alien duties. 

Here the King's right to grant ſuch licences, is 
acknowledged by the Parliament; 27 H. VI. cap. 
1. upon complaint of the King's Officers in Par- 
liament, that by the multitude of licences to. ex- 
port elſewhere than the Staple, the revenue of the 
Staple was ſunk from 68000 J. per Ann. to 12000 J. 
per Ann. All licences before granted are vacated, 

In the year-book, 2 R. II. fol. 12. Parl. 16. 
and 1 H. VII. fol. 3. A licence granted to the 
town of Waterford, to carry goods of the Staple 
where they pleaſed, is allow'd; the Iriſb being 
bound to the S aple as well as Engliſb. 

1 H. V. n. 15. which I before mention'd, the 
Commons allowed of the King's prerogative to li- 
cence ſtrangers to come into England, tho? prohi- 
bited by Act of Parliament. 

Where the Statute 15 H. cap. 3. preſcribed a 
form of ſafe conducts, yet it was reſolved the King 
might grant them, as before at Common Law: 
Edw. IV. fol. 33. L. 340. and 13 E. IV. fol. . 

Whereby 31 E. III. cap. 20. the exportation of 
all ſorts of Corn was prohibited, except to Calais 
and Gaſcoign. | | 

Several Indiftments were preferred, 36 Edo, III. 
againſt Fobn Lamb, Andrew Taverner, and ſeveral 
other Merchants, for exporting great quantities of 
Corn and Grain. They ſeverally pleaded the King's 
licerices mentioning the quantities, and in ſome of 
them the certain places to which the Corn was to 
be carried; but in others generally, ad guaſcunque 
Partes exteras, preter illas, que de Munitia Regis 
exiſtunt. 

Which are allowed Treaſury, Int. Pl. Coronæ & 
totum, 36 E. III. 

Whereas 5 Elix. prohibited the exportation of 
Sheepskins. 

Hillary, 3 Fac. I. Shaw brings his action againſt 
Hawes upon that Statute. x 

The Dctfendant pleads a licence, 19 May, 31 
Eliz. to Gilbert Lee, his factors, executors, depu- 
ties and aſſignees, to export Sheep-skins for ten 
years, not exceeding 200000 in any one year; if it 


happen'd by any reltraint, or any other cauſe, they 
| ſhould 
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ſhould not export that number, and pleads that Lee 
aſſigned to, and nominated Scot to execute the 
Letters Patent, with the contingent clauſes: And 

That Scot aſſigns to the Defendant, without any 
expreſs mention of the contingent cauſe, and pleads 
he was hindred during the Term ; and juſtifies for 
the exportation afterwards, 

All the Court held, that this was a . diſpenſation 
the King might grant to Lee the firſt Patentee. 

But judgment was given againſt /{awes the De- 
fendant upon theſe reaſons. | 

| Firſt, Becauſe being a diſpenſation, it is not aſſign- 
able. | 
Secondly, That tho' Scot might have the benefit 
thereof, as nominated, yet he could not nominate 
over. | 
Thirdly, The advantage of the ſuture contingent is 
not aſſignable, Iillar. 3. & Paſch. 4 Fac. Banco Re- 
gis, Ro. 128. Hale's Common-Place, tit. Monop. cu. 3. 
Third Head; In the laſt place ſhall ſhew, that 
the regulation and managery of the foreign trade in 
all caſes, where Acts of Parliament had not parti- 
cularly interpoſed, hath been guided and govern'd 
by the prerogative of the Crown, both in point of 
licence and prohibition, 

That the foreign trade was at firſt tranſacted and 
carried on by foreigners, is moſt evident from 
Magna Charla, which as to this trade, provides 
only for foreign Merchants. 

Andi if any Exgliſh had at that time exerciſed ſuch 
craft, or had had the leaſt pretence thereto; no 
doubt can be, but the great Charter of their liber- 


ties would have made tome proviſion for them, as 


well as foreigners; which it doth not. 

The Statute of A#ton Burnell, 13 E. I. introdu- 
ced the Statute- Merchant for the benefit of Mer- 
chant ſtrangers, for the more ſpeedy recovery of 


their debts. | 
For the only miſchief the Statute takes notice of, 


Was, that the Merchants withdrew themſclves from 


coming into the Realm with their merchandize, be- 
cauſe there was no ſpeedy Law provided for reco- 
very of their debts. | 

I have not met with any footſteps of any Record 
to make it out, that in the Reigns of E. I. or E. II. 
or before, any Engliſh Merchants ever enterprized 
the foreign trade. | | 

But in thoſe Kings reigns, the foreign trade was 
managed by the King's Charters to foreigners ; for 
tho* Magna Charta gave a general ſafe- conduct to 
Merchants ſtrangers, yet the King might prohibit 
them, and after ſuch prohibition might licenſe, as 
I have ſhewn he did. EE, 

And therefore the foreign Merchants had a re- 
courſe to the King's Charters, viz. Charta Merca- 
toria, by E. I. and the Charter to the Merchants 
of oe ; Lag or the Sill. yard, which I have men- 
tion'd. | 

And 6 E. II. the Gaſcoigners founded themſelves 
in their difference with the City of London, 20 E. I. 
upon their privileges granted them by. the Kings of 
England. | 5 le 

Indeed the men of Guernſey, 3 2 U. III. obtained 
a licence from the King, to them and their heirs, 
freely to fiſh and to ſe]! their fiſh in any of the King's 
Dominions thrice in the weck, between the feaſts of 
 Michaelmas and Eaſter; Par. Roll. 32 H. III. mem. 

The earlieſt attempt towards a foreign trade, I 
find enterprized by the Eugliſb, is the fiſhing trade 
upon the ſeas, 11 E. III. | 

At which time the King granted licences to the 
men of Tarnouth, Scarborough, Whitby and Dun- 
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wich, to them and others repairing to theſe tow; 
to fiſh; to fiſh in the fea with veſſels of thirty 
runs, Quibuſcunque inhibition” ſeu Mandatis M$ 
in contrarium factis non obſtantibus ; Rel. Clauſo, 11 
E III. pars ſecunda, Membr. 35. 

Tho? theſe licences were intended only to extend 
to the narrow ſeas, whereof the Dominion was in 
the King; | 

Vet by colour of theſe licences, the Exgliſh ator 
the latter end of H. [V's reign, made filhing yoy. 
ages to Iceland. 

Whereupon H. V. at the inſtance of the ſubjects 
of the King of Denmark, prohibited the Fngliſb to 
filh there. | 

And therepon the Parliament, 3 . V. pray'd 
that it might be enacted, that the £rglihh might 
freely fiſh there. 

Which was denied by the King, 3 H. V. x. 33. 
Rolls Prerog. 170. whereby it is evident, they had 
no right to do it; but that the King might prohibit 


them, 1t being a foreign traffick, wherein no Act of 


Parliament had made any proviſion, 
Afterwards the ſame King, in the 5th year of his 
reign, granted licences to Geoffry Pamping and 
John Haſtings of Yarmouth ; Jobn Statvill and Ri- 
chard Pais of Winterlon ; William James and Mi. 
liam Marriot of Carowmere ; to go verſus Parties 
exteras to take fiſh, And 
That every one of them might employ two ſhips 
called doggers, to take fiſh and bring it into Eng- 
land by themſelves, Attornies or Servants. Par. 
Rot. 5 H. V. membr. 34. 
E. I. Before any Statute made therefore by Pro- 


clamation, prohibited the exportation of Horſes, 


Arms, Money, Gold and Silver Veſſels. Some 
men of Dartmouth were proceeded againſt by infor- 
mation in the Kng's- Bench, tor exporting Money 
contrary to the Proclamation: Hill. 1 E. II. Rot. 
38. amongſt the Records in the Treaſury. 

The Crime in the Information is ſaid to be contra 
pacem Domini Regis, Conlemtum & Inobedientiam 
Corona que ſuæ pl. judicium & Pacis, ſive pertur- 
bationem maniſeſtan. 

To which, thoſe of the Detendants that were ta- 
ken, pleaded not guilty, of whom one afterwards 
died, and another imployed, by the King into Scot- 
land. So the Record ends with a continuance of the 
iſſue, | | 

Rot. Clauſo, 41 E. III. membr. 25. A Writ 

iſſued to the Mayor of Hull, that he permit no A- 
lien Ship to be freighted there, till che Ships of the 
Town were freighted. | 
It is evident upon what I produced under the o- 
ther head from the Records of Parliament, 1 H. V. 
nu, 41, and 18 H. VI. wa. 30. That the Engiifh 
Merchants had not then any right or general liberty 
to export to What places they pleaſed any ſort of 
merchandizes, tho' not Staple-wares. 
But ſuch Petitions were denied in both theſe Kings 
reigns; yet at that time there was a Company of 
Merchants- Adventurers, licenſed to trade into Hal- 
land, Zealand, Brabant, Flanders, and other parts 
beyond the ſeas, erected for the rule and govern- 
ment of all Exgliſbò Merchants trading into thoie 
parts; and all who ſhou'd trade there, enjoin'd to 
be obedient to the rules of the Company. 

But it was not objected to thoſe Kings, that ſome 
were licenſed, and others, unleſs they would be 
ſubject to the rules of the Company, were reſtrain'd. 

The Company was erected by Letters Patent, 
5. Feb. 8 H. IV. and confirm'd by H. V. 1 07. 


1 H. V. and confirm'd by H. VI. 6 July, 8 H. XI. 
| | That 
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That the Merchant Adventurers enjoyed their 
privileges, and permitted none to trade within their 
limits, who ſubmitted not to the rule of the Com- 
pany, and who ſhould not be contributors to their 
publick charges, is evident from the Stat, 12 H. 7. 
cap, 6, inſiſted on by Mr. Pollexfen ; but was made 
uſe of by him, only for the hiſtorical part of it con- 
tained in the petition prefented by the Merchants 
to the Parliament for their liberty of trade; which, 
by what have already ſnewed, could not be true, 
23 to the ſtaple wares, unleſs they have licences 

from the King (which in all probability they had) 
to certain places. 

And what is it they pretend to in their Petition ? 
only freedom to repair to, and trade at the four 
general Marts, which being annually held and pro- 
claimed, was an invitation to all neighbouring Na- 
tions to repair thither ; and all Engliſb Merchants, 
as well as others, if they had lain under no reſtraint 
from the Company's Charter, or other Prohibition 
of the King, might have repaired thither with theit 
cloth or other wares, not being ſtaple wares, with- 
out offence, as I before admitred. 

In caſe there had been ſuch a right to a free trade 
to all Nations in amity, as the Petition ſuggeſts, 
(for as yet the Merchants retain ſome modeſty, not 
to pretend to a free trade with aliens not in amity, 
much leſs with Infidels, whom the laws of all chri- 
ſtian Countries adjudge alien enemies :) 

This had been the proper time for the Parliament 
to have aſſerted that right, and adjudged the Patent 
illegal, as Parliaments have frequently done with 
Patents which have been againſt Law: But the Par- 
liament knew no ſuch right, and therefore by the 
enacting clauſe, allowance is given to the Charter; 
only their immoderate demands of admittance 
fines are reſtrained, and the fine limited to 10 


marks. And accordingly in their Charter after- 


wards renewed by H. VII. they are obliged to take 
no more of any perſon admitted into their Company 
than 10 marks, 

Ph. & Mary, 26 Teb. 1 & 2 P. M. erected a 
corporation of Merchants Adventurers to NAH, 
and Parts adjacent, with licence to trade, and pro- 
hibition to others, upon pain of forfeiture of Ship 
and Goods. n 

That this forfeiture might be effectual, the Char- 
ter is confirmed by Parliament, 8 Eliz. 

This Act takes notice that ſeveral perſons, after 
the trade was found beneficial at the coſt of the 
Company, for their peculiar gain, utterly to decay 
the trade of the Company, contrary to the tenor of 
the Letters Patent, in great diforder traded into 
thoſe parts, to the great detriment of the common- 
wealth, | 

Here is a full deſcription (mutato nomine) of the 
defendant, and his interloping companions. 

By the Judgment of the Parliament then, a li- 
mited trade, under the order and rule of a Compa- 
ny, as ſettled by the Crown, was thought moſt be- 
neficial to the Kingdom. 3 

And thoſe that traded contrary to the tenor of the 
Letters Patent, are reckoned diſorderly traders, in 
prejudice of the common- wealth. | 

So far was the Parliament from thinking all the 
ſubjects had a right to trade there. 

After the taking of Calais, in the latter end of Q. 
Mary's reign, Q. Elizabeth and the Engliſb Mer- 
chants, were no doubt in great ſtreights what to 


do, 
For by the Stat, 2 H. 6, all merchandizes of the 
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ſtaple were to be carried to Calais, while the ſta- 
ple was there, which ceaſed by the taking of Calais. 

But by 2 H. g. no merchandizes of the Staple 
could be exported without the King's licence, till 
brought to the Staple. <8 

The Queen had no place convenient left for e- 
recting the Staple at, beyond the ſeas. And tho? in 
R. IT's time, when the Parliament demanded 
where the Staple ſhould be, if Calais were beſieged? 
the King's anſwer was ready, (viz.)  fuch Places 
in England it was Iaft at: | 

Yer now when Calais was taken, ſuch anſwer 
would not ſerve the turn; but the placing of it in 
England would be uſeleſs and ineffectual, and de- 
ſtructive to the Queen's revenues in her cuſtoms. 

For by ſeveral] laws made by E. 4. R. 3. G H.. 
molt foreign manufactures were prohibited, and 
great difcouragements put upon all foreign Mer- 
chants coming into England, but thoſe of the Hans 
and Still yard. 5 | 

And few foreign Merchants would repair into 
England to fetch our commodities, when they 
can bring little to barter with, but ready money. 

And to have granted to every Merchant a ſeveral 
licence, as it would be chargeable to the ſubject, 
ſo it might prove miſchievous to the Kingdom, the 
ſubjects trading ſeverally, without any rule or go- 
vernment, in foreign Parts, upon the account of 
the general law of reprizals, which obtains in all 
Nations. 

Whereby every ſubject and his goods are liable 
for the injuries and wrongs committed by any one; 
which, in che more barbarous Countries, is executed 
with great barbarity. 

And thereſore Q. Elizabeth, in the direction of 
foreign trade, inſtead of Staples, for the rule, order 
and government of Merchants, at certain places, 
followed the precedents of the Merchants Adventu- 
rers and Ruιν Companies, by erecting corporations 
of Merchants for the rule and government of the fo- 
= trade. | 

hich companies, as they are pteſumed ro have 
a better State ro anſwer for injuries done in foreign 
Parts, than any fingle perſon can be preſumed to 
have: 

So in their very conſtitution are more reſponſible 
to the Law for their miſdemeanour, by 2% War- 
ranto's, whereby they may loſe their liberty of 
trade, 

It is very doubtful whether licences granted for 
trade to ſingle perſons, - may be forfeited ; they 
paſſing an intereſt, if the licence to go beyond fea, 
to trade or otherwife, be for a certain time, as moſt 
licences were. It is held by the Judges, 2 Eliz. 
Dyer, 176. in the Cafe of Mr, Barnes and the 
Durcheſs of Somer/et, that the licence is not revo- 
cable. 

The Queen, in her reign, erected many corpo- 
rations for foreign trade: I ſhall mention ly ſome, 
which have been publickly taken notice of, and re- 
ceived allowance. 

17 June, 2 Eliz. The Queen, by Letters Pa- 
tent, incorporated ſeveral Merchants of Exeter, 
and gave them licence to trade into France; and 
that no artificer ſhould be admitted of the Compa- 
nies. 

The Prohibition was not general to her other 


ſubjects, but only to the men of Exeter, 


The Company enjoyed their liberties all the 
Queen's reign, and flouriſhed under them *rill 3 


Tac. 
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When by Act of Parliament the trade was 0- 
pened, and general licence given to trade with 
France, Spain and Portugal, and the dominions 
thereof. 1 

Whereupon a queſtion aroſe, whether their Char- 
ter was not ſet aſide by the general words of 3 Jac. 
and therefore 4 Jac. cap. 9. it is enacted and de- 
clared, That the ſaid general Act doth not nor ſhat! 
diſſolve, annihilate, or impeach the ſaid Charter, or 
the ſaid Company, in any of their privileges, liberties 
or immunities, granted to them by the ſaid Charter, 
any thing in the ſaid general A to the contrary not- 
withlanding. _ | 

This Act added no new force to the Charter, but 
enacted and declared it to be out of the proviſion 
of 3 Fac. for general licence to trade into thoſe 
Countries. 

Where, by the judgment of the Parliament, the 
Queen's power to grant ſuch Charters, is admitted. 
For if the Patent had been void in Law, before 
3 Fac. to make an Act of Parliament only to de- 
clare it out of the proviſion of that law, were idle 
and illuſory, | 

The Queen's ſubjects, for their licence to fiſh at 
Iceland, paid the Queen a quantity of fiſh, called 
compoſition filh, by the Act of Parliament, made 


5 Eliz. cab. 5. 


Whereby, for the encouragement of the fiſhing 
trade, the purveyors are prohibited to take pur- 
veyance of ſea-fiſh ; the compoſition fiſh, payable 
by the Queen's ſubjects, travelling to Iceland, are 
excepted. 

T he Patent of the Greenland Company to fiſh 
there, was held good, Noll; 1 pl. fo. 5. in the Caſe 
of the tay lors ol I ie. 

This trade, notwithſtanding the privileges grant- 
ed to the Company, was almoſt loſt. 

And thereupon 25 Car. 2. cap. 7. that trade 1s 
open, not only to the Exgliſb, but to all foreigners 
reſiding in England, 

The Eaſt-India Company was etected by Queen 
Elizabeth, 31 Dec. 43 Eliz. and renewed to them 
and ſucceſſors, 13 May, 7 Jac. with prohibition 


to all others to trade there, and confirmed to them 


by this King, 3 Apr. 13 Car. 2. upon which Pa- 
tent the queſtion ariſeth about a foreign trade which 


hath been enjoyed by the Company above 80 years. 
And its conſequence concerned the prerogative 
of the Crown, in all the Charters for foreign trade 
which have been granted. | 
Whenas I have ſhewn, the moſt conſiderable 
part of the foreign trade, hath in all times been 
managed under Grants from the Crown, in appoint- 
ing the Staples for Merchants to repair to, in licen- 
cing trade to other places, notwithſtanding thoſe 


Staples; and in licencing and prohibiting fo- 


reign trade in ſuch Caſes where Acts of Parliament 
had not made ſpecial proviſion. 


I now proceed to conſider of Royal Licences 
by Act of Parliament. 

It will be infinite to take notice of the ſeveral 
Statutes made relating to foreign trade. 

And therefore I ſhall at this time offer ſome ge- 


neral obſervations upon them. 


Obſerv. 1. Upon examining into the ancient laws 
for foreign trade, it will be found that there are 
far more laws for reſtraining the exerciſe of foreign 
trade, by Engli/þ-men, than there are for opening 


FE. | | 
” 80 much, that for a long time whilſt the Staple 
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was in England, they were prohibited under ſevete 


penalties, not to export any ſtaple ware ; and when 


the ſtaple was removed beyond ſea, they were con- 
fined to Calais, and ſuch liberty of trade to other 
places as the Kings from time to time had granted 
co corporations ; and ſingle perions were frequent. 
ly taken off, though the King's prerogative to 
grant chem was never yet unpeached by any Sta- 
tute. | 

The great diſcouragement to them by forei 
firſt began in the 1 — of Ed. IV. K. I. 30d %% 
VII. But in thoſe Kings reigns, the Engliſh were 
firictly held to the ſtaple, unleſs licenſed by the 
Kings. : | 

This obſervation 1s made out of the ſeveral laws 
I have touched upon, and many others which are 
in the Statutes at large, that are printed. 

Obſerv, 2. There was never yet any Statute made 
that gave a general liberty of trade to Engliſh-mea 
to or with all Nations; but what were made, were 
ſpecial and particular. 


The only law that had any reſemblance to 


ſuch purpoſe, was 15 Ed. 3. ſo much inſiſted on, 


which has been ſufficicntly already ſhewn to import 
no ſuch ching; and the ſeveral attempts in Parlia- 
ment to have introduced a greater liberty of trade 
with foreign Nations, in amity, and the particular 
laws that have been made for licenſing ſome trades, 
do fully argue that the law was never underſtood to 
intend any ſuch matter, as a general licence to trade 


every where, 


Obſerv. 3. The ſeveral ſpecial Statutes that have 
been made for liberty of foreign trade to particular 
Countries, or for particular commodities, are in- 
troductive of a new law, and nor declaratory ; and 
do plainly argue the King's right before to prohibit 
ſome of them in expreſs terms, others by neceſlary 
implication, 

I ſhall inſtance in ſome of them, the Stat. 17 Ed. 
1. Ordinatio pro Statu, &c. Hibernie, opens the trade 
from Ireland to England and Wales, for the 1710 
commodities, 

Whereby all Merchants have liberty granted 
them to import their merchandize into England, but 
ſo that they give good ſecurity, that they ſhall not 
go unto, nor commerce with our enemies of Scut- 
land, nor others of our enemies. 

This law reſtrained the ſubject of no liberty he 
had before; and therefore if the Merchant had be- 
fore ſuch general liberty or right to import thoſe 
commodities, his right of trading would have ex- 
cuſed his giving any ſecurity 3 which is not impoſed 
by law, otherwiſe than as a precedent condition to 
a right conferred by the Statute. 

This law be the trade from Jreland to Eng- 
land, as well to foreigners as Engliſhmen ; but it ex- 
tended only to 1riſþ commodities : for the exporting 
of Engliſh commodities into Ireland, continued 
to be managed under the King's :ences till Ed. 
ward III. : 

And if any did to the contrary, he was ſubjed to 
fine and ranſom for his contempt, as appeared by 


34 Ed. 3. cat. 17. whereby the trade is opened for 


Engliſh and other commodities into Ireland, 

By that law it is accorded, That all Merchants, 
as well aliens as denizens, may come into Vrelaud 
with their merchandize, and from thence freely to 
return without fine or ranſom. 

This law extended not to the Engl; Merchants, 
but only to the aliens and denizens, | 
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la the next Chapter, cap. 18. the Engliſh are pro- 
vided for, Who had not ſo large a liberty granted 
them as the aliens and denizens had. The 18 chap. 
provides, That the People of England who have he- 
vage and poſſeſſions in Ireland, may bring their 


corn, beaſts, and viciuals, to the ſaid land of Ireland, 


and from thence to recarry their goods and merchandi- 
2es int, England, freely, without impeachment, 

The liberty of exporting into Ireland, granted 
to the Engliſh, is reſtrained both to ſuch EVH 
only who had lands in Ireland, as alſo in the forts 
of the commodities, vix. corn, beaſts, and victuals 
only. | 

But the liberty to export from Ireland, is larger, 
extending to all commodities, according to the la- 
titude of Ordinatio Hiberniæ, which took in all Ii 
commodities. 

38 E. 3. cap. 11. The King wills of his grace 
and ſufferance, That all Merchants denizens, that be 
not artificers, ſhall paſs into Gaſcoign to fetch wines z 
and that the Gaſcoigners, and other aliens, may im- 


port ; always ſaved io the King, that it may be la- 


ful to bim, whenſoever it is adviſed by his Council, to 
ordain of this Article, as beſt ſhall ſeem to him for the 
profit of him and his Commons. 


This is expreſs'd to be an Act of Grace, and con- 


tains a ſaving of the King's ancient prerogative, 18 
II. G. cap. 3. which I before mentioned: for liberty 
of exportation of butter and cheeſe, expreſly ſaves 
the King's right, provided the King may reſtrain 
the ſame when it ſhall pleaſe him. : 

To paſs by many anci-nt Statutes of like nature, 
the Act of tonnage and poundage, 12 C. 2. which 
gives liberty of exporting divers commodities, which 
the Kings of England might in all times prohibir, 
as to gun-powder, arms and ammunition, expreſ- 
ly ſaves the King's right, to prohibit by Proclama- 
tion. 

3 J. cap. 6. which is the largeſt licence for foreign 
trade that was ever given to any Engliſhmen in Par- 
liament, by opening of the trade to Spain, Portugal, 
and France, and the dominions thereof, fully prove 
the King's prerogative in this matter, both in the 
title and body of the Act. 

The Title of the Act is, An AF to enable all his 

Majeſty's loving Subjects of England and Wales, 10 
trade freely into the dominions of Spain, Portugal, 
and France. 
A very improper Title, if ſo be the King's ſub- 
jects were before enabled to do it, and had a right 
to do it by the Common Law, as is pretended ; 
and would not be reſtrained from it by the King. 

And no doubt can be made, if ſuch right had 
been, but the Parliament would have ſeen it, being 
very inquiſitive at this time into all the ſubjects 
rights, and very jealous leſt any of the ancient 
rights of Erg/i/hmen ſhould be invaded by K. James 
coming, from another Nation, and would not have 
N the King with the title of an enabling 
aw. 

The reaſons from the body of the Act are ſtrong ; 
the reaſons offered for ſuch general liberty, are 
only politick, none drawn from the right or any 
ancient uſage the Engliſh could pretend to. 

The Act in its recital admits, That by the Letters 
Patent for incorporating the Company to trade into 
Spain and Portugal, his Majeſty's other ſubjects were 
diſabled and debarred from the free enlargement of com- 
mon traſfick, into thoſe dominions. | 

Which were not true, if the other ſubjects had 
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before a right to trade there, but the Patent would 
have been void againſt them. 

3. There are no declarative words of any former 
right, but only of enacting, and proviſional for a 
future liberty, vi. 

That it ſhall, and may be lawful from bencefyrth. 

4.TheAR,in expreſs words, provides only againſt - 
the miſchieſ and inconveniences which miy grow or 
redound upon the Patent, and to redreſs any inju- 
ry done by the Parent. 

5. The liberty granted, is reſtrained to be in ſuch 
ſort, and in as free a manner, as was at any time 
accuſtomed ſince the beginning of the King's reign, 
and before the late Charter of incorporation, 

Whereby it appears, that the uſage to trade 
freely into theſe Countries without ]:cences, was but 
from the entrance of K. James. 

The Statute referring to no other free uſage : And 
therefore this Act did not over-reach any Charter 
granted by Queen Elizabeth, as was afterwards de- 
clared in the next Parliament, 4 F. cap. 9. in the 
cale of the Charter to the Merchants of Exeter, fot 
the French trade granted 2 Elz. which I befoie 
mentioned, 

Obſerv. 4. That all Acts of Parliament which 
grant licence of trade, do ſuppoſe the other ſounda- 
tion of foreign trade to have continuance, viz. ac- 
cording to leagues with foreign Princes. 

For no Act of Parliament ever gave licence to 
trade with aliens not in amity; and if the league 
be determined, the liberty is ſuſpended, tho? 
granted by Parliament, till the league be rencwed. 

Obſerv. 5. The laſt thing I ſhall obſerve upon the 
laws that give licence of trade, 1s, that where hber- 
ty of trade is given by Act of Parliament, without 
any reſervation to the King of his ancient right, the 


King in ſuch caſe hath ſo bound up himſelf, 


that he cannot generally prohibit or reſtrain that 


trade wherein he hath granted his ſubjects an inte- 
reſt by a law. | 

For a general prohibition or reſtraint would a- 
mount to a repeal of a law, which the King cannot 
do without an Act of Parliament. 

The law will be the ſame here as in the caſes 
where Acts of Parliament do generally prohibit, 
where general licences would be void, becaule they 
tend to repeal a law. | 

Upon this ground the licence in Darcy's caſe, for 
that part which concerned the importation of fo- 
reign cards, was judged void in law, becauſe too 
general, not limited to any certainty. | 

But the King may in particular, and certainly, 
diſpenſe and licenſe againſt prohibiting Statutes, 

And ſo he may in particular reſtrain the perſons 
of his ſubjects from going beyond the ſeas, notwith- 
ſtanding any of the laws which give licence of 
trade, 

But cannot grant a reſtraint or prohibition ge- 
nerally, where Acts of Parliament have given a ge- 
neral licence, unleſs it be in ſpecial caſes 3 and for 
a time, where the intereſt of the publick requires 
it; as of the plague, and furniſhing out of the 
King's Navies, in time of war with any Prince, 
And therefore I ſhall admit, that if any publ.ck 
law can be produced, which gives liberty of trade 
for all the King's ſubjects to the Judges, that this 
Patent will be void, as a reſtraint of that liberty 
againſt law. 

Upon this ground the Canary Patent was held 
void, becauſe againſt the expreſs liberty, granted 
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by 2 Fc: and therein ſaved; or of the Common 
Law Monopoly, by reſtraining the right of others 
againſt an expreis law, for the benefit of a few. 
Upon the ſme reaſon, the Grant of Ph, an 
Mary, that all fweer wines ſhouid be landed at 
Soutbampion, was againſt teveral exprets Statures, and 
the rights of ſeveral free Ports, before granted by 
the Crown to the City of Ionen, and others, as 
27 Ed, 3. cap. 6, whereby Merchants ſtrangers 
had liberty granted to bring their wines to What 
Ports they plraſed; and 43 £4. 3. whereby the 
Fngliſh, Irifp, and Welſh, had liberty granted to 
terch their wines and bring them to any parts of 


England, Ireland, and Wales. 


And thereiore was repealed in Parliament of 5 
Eljz. Rolls 2. Rep. 112. whereby it apf mn that 
the Parliament, in the Queen's time, were vigt- 
lant enough to take notice of Patents againſt law. 

The ike in the caſe of Jobn Peachy, for the ſole 
ſelling of ſweet wines by retail, 30 Ed. 3. the Par- 
liament ſer it aſide, as againſt law: Upon that 
Grant an Inhibition under the grrat ſcal iſſucd, 
Prollibiting all the citizens of Lende to fell ſweat 


wines in Landon. The Inhibition was revoked, 30 


Ed. 3. N.. 13. and Peachy puniſhed for extortion, 
by colour of the Grant, 30 Ed. 3. No. 33. 

This Grant was not only againſt many expreſs 
Statutes, ſome whereof have been cited in the argu- 
ments in this Caſe, which gave the Merchant Im- 
porters liberty to ſell their wines and merchandize 
to whom they pleaſed; and many expreſs Grants 
to the citizens of London, fome whereof were con, 
firmed in Parliament; but was againſt the rules of 
the Common Law, being a reſtraint and monopo- 
ly of an inland trade, as ſelling of wines in London 
and other parts of Eng/aud, undoubtedly then was. 

For when foreign merchandizes are brought hi- 
ther to trade and traffick with, they fall under the 


rules and government of the Common Law, and 


the retailing of them here becomes an inland trade. 

In Lambard 43 Ed. 3. lib. aff. fol. 276. Pl. 38. 
Jt was ruled, That when fortign merchandizes are 
brought in, a conſpiracy to inhance their prices is 
pumihable. 

Ar Common Law in like manner, as a deſign by 
falſe rumours, or otherwiſe to debaſe the prices of 
our inland commodities, | 

The reaſons of thefe caſes, which were the prin- 


> Ctpal pillars to ſupport the arguments of the other 


fide, prove nothing to our caſe, til] they can pro- 
duce fome clearer Statute than 15 Ed. 3. for giving 


liberty of trade to the Eoſt- Indus. 


Having confidered of ſorcign trade with aliens 
in amity, and how it hath been managed in all 
times, I proceed in the laſt place to conſider what 


the law determines of trade and commerce with 


aſien enemigs, and conſequently with Infidels. 
Here the confide ration is far different from what it 
Was in the former; in that, the Common Law was 
ſilent, until an expreſs Prohibition by the King. 
But here the Common Law is a Prohibition of 
itſelt, and is at open war with alien enemies. | 
Whether the commerce with alien enemies with- 
out licence, be within the extent of aiding and 


comforting the King's enemies beyond the ſeas, 


within 25 Ad. g. 1 thall not at this time argue, But 
it may be worth while for the interlopers who traf- 
fick into foreign Nations, not in amity with the 
King of Eugland, without licence, well to conſider 
that point; but beſore the Statute at Common Law, 
it wWwas crimina!. N 


of Monopolicr. 36 Car. II. 


Paſc. 13 Ed. 2. Ret. 13. B. Ks. in the Treaſury, 


In an information againſt three perſons for tradi- 9 


into Scolland, then in enmity with the King or 
Enzland ; the defendants pleaded a licence from 
Cr/lndes Tenge, in the marches of Sco//and ; which 
was held nought, none could licenſe but the Ky g: 
thereupon they obtained and pleaded the King's par- 
don. Reis Preregat.ve, tit. Gater rio. 173. FL 3. 

I need not labour to clear a point which was not 
oppoſed by the de fendant's counſel, but their en- 
Geavour was to exempt Infidels from being enemies; 
wherein they have a difiicult task, in rowing a- 
gainſt the ſtream of the laws of all chriſtian Coun- 
tries. 

In the great inſtance of the Jews, who have been 
expelled, and their «ſtates ſeized, as of ene nies al- 
moſt in every chriſtian Country; 

They call for authorities, but offer none them. 
ſelves ; not ſo much as the opinion of any one Jearn- 
ed man, to give countenance to the Icaſt amity be- 
tween the Erg/tfh laws and Infidels. I will not dil. 
truſt the memory of the Court to repeat the autbho- 
rites which have been produced to aſſert the enmi- 
ty between Infidels and the laws of this Realm ; 
which are more than ſufficient, after ſuch ſolemn 
proceedings againſt the Jews in Edward the iſt's 


reign. 


All which have received a very mort anſwer, 
That theſe Records are obſcure. 

That time hath hid the Law from us, fo that we 
cannot diſtinguiſh whether they were Acts of law, 
or Acts of violence. 

And that the reaſon why Princes were induced 
to uſe them ſo, might be, becauſe they are under 
no government to vindicate them, 

But why the Records ſhould be ſo darkened, and 
the Proceedings in ſo eminent a caſe as that of the 
Jews, fo oblcure, ſince Edward I. motę than the 


Common Law, in the diviſion of the right and 


properties of others; I could not hear any good 


reaſon given. 


For I take it, the principles of law upon which 
the Jews were proceeded againſt, are as clearly laid 
down in our Law-Books, as any point of Law we 
have. | 

For the caſe of the Jews ftood thus : They came 
over as Merchant ſtrangers, of ſeveral Countries 
in amity, both by ſpecial licences of ſeveral Kings, 


and under the general ſafe- conduct of Mag. Chara 3 


whereby they were under the King's protection, 
and enabled to contract and ſue, ag any other Mer- 
chant ſtrangers under fafe-condu : which the 
King might grant, as I have ſhewn, to an alien 
enemy. While here many of them were inde- 


nized, others born here, and had great poſſeſſions 


of lands, as well as leaſes and perſonal eſtates. 

Then they are baniſhed by the King, by Procla- 
mation, as well thoſe that were never indemnified 
upon the account of their religion, as infidels and 
enemies to the chriſtian religion. | 

To whom then will their lands, leaſes for years, 
credits, and ſuch perſonal eſtates as they had not 
liberty to carry out, belong ? 

The Law adjudged it all to the King. And the 
controverſies that aroſe about their eſtates, did not 
fall out between the King and the defencelels Jews, 
(as the defendant's counſel terms them) for they 
were gone; but the King, and ſeveral doctors of 
the Jews, who well knew the Law, and were able 
to defend their right, 
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To the dark Records (as they were ſtiled) J 
will add à caſe ſolemnly adjudged, between the 
King and a potent Subject, the Archbiſhop of 297k, 
21 £dw, I. where the caſe was; 

The Prior of Pid/ington, was indebted to a Jew 
in 300 J. After the baniſhment of the Jews, the Jew 
met with the Archbiſhop in France, and prevailed 
with him to help him to the money; that Arch- 
biſhop perſuaded the Prior, that he was bound in 
conſcience to pay the money to the Jew's Attorney; 
who did it accordingly. 

And all this was after a Proclamation iſſued for 
diſcovery of the Jews debts, 

For this concealment and treſpaſs, the Arch- 
biſhop was ſued by the King, before the Council 
in. Parliament, and laid it to his damage of 1000 /. 
To which the Archbiſhop appear'd and pleaded, 
and to avoid a Trial by a Country Jury ; as the Re- 
cord mentions, he was put upon his allegiance to 
tell the truth. 

Whereupon he confeſs'd the Information, and 
Judgment was given againſt him, and the taxing 
the fine referred to the King. 

The reaſons of the Judgment fully declare what 
the Law was; Quia idem Epiſcopus bene cognoſcit 
quod poſi exilium Judæorum d prœdicto Fudæo intel- 
lexit, quod pecunia ſrædicta ſibi in regno debebatur, & 
oft eorum exilium omnia que ſua ſuerunt, & in regno 
remanſerunt, tam debita quam alia bona quæcunque, if/i 
Domino Regi remanſerunt, & catalla ſua ſuerunt. 

That he did not only conceal, but contrary to 
his faith, wherein he was bound to the King, per- 
ſuaded the Prior and Convent, for ſaving of their 
ſouls, to pay. Pla. Parl. 173. 

The Archbiſhop did not doubt of the Law, tho? 
the Defendant's Counſel do; but a recourſe to Con- 
ſcience againſt Law, in deceit of the King, againſt 
his faith and allegiance, 

This I hope will be allowed to be a Judgment, 
and a Judgment that declares the Law as plainly as 
ever Judgment did, and of a higher nature, than 
any judgment in Yeſtminſter-ball, 

In the ſame year ſeveral mean Lords petition 
the King in Council for the arrearages, in rent and 
ſervices, of the lands the Jews held of them before 
their baniſhment. 

The Council anſwered, that for the time the 
Jews held it, it was their fault not to collect them; 
tor ſo long as the King held them, he would pay 
them; for the time they were in any Grantees 
hands, they ſhould have recourſe to his Grantees, 
Pla. Parl. Riley, fol. 129. 

Here the King's title, to the real and perſonal 
eſtates of the Jews in England, is aſſerted by Judg- 
_ of the higheſt Court of Judicature in Eng- 
and, 

The principles of Law, upon which the Judg- 
ment paſt againſt the Jews, are frequently laid 
down in cur Book. 

If an Alien Amy or Enemy purchaſe lands, the 
King ſhall have them, and may ſeize them at any 
ume; and tho' the Alien died ſeized upon office 
found, the King ſhall have them, and not the Lord 
by Eſcheat. 

This my Lord Cote reports to have been reſolv'd 
by all the Judges, Paſch. 29 Eliz. in Sir James 
Crofts caſe, 1 Inſt. fol. 2. 

There it was alſo held indeed, that if a Denizen 
died ſcized without heir, the Lords by Eſcheat 
ſhould have the land, and not the King; but that is 
in calc of a compleated Denization, where the iſſue 
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of the Denizen is capable of inheriting. But in caſe 
of Jews or Infidels, the Denization was void, being 
made to them as ſtrangers, without taking notice 
of their enmity to the Chriſtian Religion; and to 
the King decciv'd in the Grant. 

And an Infidel, though born in Exglard, is not 
inheritable to the Laws of the land; it he ſhould, 
the land might ſoon be over-run with J-ws and In- 

dels, and no redreſs to be had: fo that neither de- 
nization nor birth did alter the ſtate of the Jews as 
to Inheritances within England, but they remain'd 
Aliens under ſaſe- conduct only. 

It an Alien Enemy had a Jeaſe of lands, or of a 
houſe for habitation, the King ſhould have it, 
within the fame reſolut ion in Sir James Croſis's caſe, 
and not any ſubject that ſhou'd enter upon him. 

Nay, if an Alien Friend, who ſhou'd take a 
houſe for habitation, ſhould dic, or leave the lands, the 
King ſhould have the leaſe. 

But then, how ſtands the Law for the goods of 
an Alien Enemy without the Realm? 

Mr. P:llexfen, to argue Infidels to be no Alien 
enemies, urged from the miſchief that might enſue, 
that then every man might ſeize the perſons or 
eſtates of Jews and Infidels ; becauſe by Law every 
perſon might ſeize the perſons and goods of Alien 
enemies: and for that, cited the authority of 7 
E. IV. fol. 13. Co. 2 H. VII. fol. 15. 5. which 
are but the ſame caſe, the authority of 7 E. IV. 
being only mention'd in courſe; argument in the 
Book of I. VII. The authority of 7 E. IV. is good 
Law, but miſapplied, in not obſerving the diffe- 
rence between the times of the enemy's, or his goods 
coming into the Realm. 

After open War proclaim'd, whereby all the 
ſubjects have notice whom the King hath declared 
his enemics, and againſt whom they are to join in 
defence of themſelves and the Kingdom; if the 
perſons or goods of ſuch enemies come into the 
Kingdom, any ſubject may ſeize them, and gain a 
property in the goods, as a prize taken in open 
War, according to the authority of 7 E. IV. And 
indeed the Laws of all Nations; and that not only 
of enemies goods, but of Engli/hmers goods taken by 
the enemies; (whereby the property was left) and 
brought hither by the ſame authority of 7 E. IV. 

Which plainly ſhows the meaning of the Book, 
to be of goods taken in open War ; whereby the 
property of the goods reſts in the Captor, as law- 
ful prize. : 

But when the perſons or goods of Aliens are in, 
or come into England under fate-condutt ; and the 
ſafe· conduct be not determined by the King, either 
by Proclamation of open War, or otherwiſe, no 
ſubject can ſeize the perſon, or goods of ſuch Alien 
ene mies. 

Upon this difference the Law was ſettled, 36 
H. VIII. by the Judges, Bro. Properiy, 38 in the 
abridgment of the caſe, 7 E. IV. 

That where a Frenchman inhabited in England, 
and a War was afterwards proclaimed, no ſubject 
could ſeize his goods, becauſe they were here before. 

But if he came after the War, any man may ſeize 
his perſon and goods, and ſhall have a property in 
them, and in ſuch caſe the King ſhall not have 
them, 

And fo was it put in practice, ſaith the Book, be- 
tween the Engliſh and the Scots. 

And when Bulloign was taken by the King's ſub- 
jets, 19 Ed. IV. fol. 6. pi. 4. where a debt was 
owing by a ſubject of the King of Denmark's, and a 
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war breaks out, the ſubject ſhall not retain the debt, 


but the King ſhall have it. 


22 or 2 E. IV. fol. 4, 5. pl. 9. In falſe impri- 
ſonment, the D-fendant juſtifies under the King's 
Commiſion for apprehending a Scoſchman; there 
being a war between the King of Eyglan d, and the 
King of Scotland. | 
I hefore ſhewed, that an Alien enemy, which came 
over by the King's ſafe- conduct, was as much under 
the protection of the Laws, as any Alien Amy what- 
ſocver; and no ſubject could ſeize or moleſt his per- 
ſon or goods. | | 

And the determining the ſafe-condu&t by the 
King, left the Alien Enemy in the fame condition 
as other Alien enemies, after war proclaimed 3 
who were here before under the general ſafe- conduct 
of the Laws. | f 

In which caſe the ſubjects had no liberty to ſeize 
either the perſons or goods of Alien enemies; but 
ot power was reſerved by Law expreſly to the 

ing. 

Which, beſides the authorities I have produced, 
expreſly appears by Magna Charta, chap. 30. which 
provides, that if the Merchant ſtrangers be of a 
land which makes a war againſt us, and be found 
in our Realm at the beginning of the war, they ſhall 
be attached, without harm of body or goods, un- 
til it be known to us or our Chiet-Juitice, how our 
Merchants be intreated there. | 


So that the diſpoſal of their perſons and goods 


was wholly in the King. And the liberty the ſub- 
jects had to intermeddle with foreign enemies, ex- 
tended only to ſuch who came here after a war pro- 
claimed. 

By all which, the King's title to the lands, debts 
and perſonal eſtates of the Jews, after the King had 
determined their ſafe- conduct, by baniſhing them 
out of the Realm as Infidels, evidently appears; 
and thoſe dark Records refined in ſome meaſure 
from their obſcurity, by the conſtant tenor of the 
Common Law, practiled ever ſince. 

But doth not the making leagues with, and ſending 
of Ambaſſadors to ſome Infidel Countries, argue 
that Infidels are not Alien enemies ? No, certainly. 

But the practice of the Kings of England, and 
other Chriſtian Princes, fully argues the contrary 3 
for the making ſuch treaties, in order to trade, 
proves that no trade could be managed with them, 
before the treaty concluded. 


My Lord C:ke (who was of opinion that an In- 


fide] is perpeturs inimicus) yet agrees with other 
learned men, that a league of peace, (which is only a 
ceſſation of all hoſtility) and a league of commerce 
(which amounts to no more than a reciprocal and 
general ſafe- conduct to each other's ſubjects) may 
be made with an Infidel Prince, 4 Inſt. fol. 155. 
But he is called perpetuus inimicus from the pra- 
ctice of the Kings of England, and other Kings and 
Princes, not to make any leagues of friendſhip or 
alliance with Infidel Princes; whether reſtrained 
from making ſuch leagues by the Municipal Laws 
of the ſeveral Chriſtian Countries, or the general 
Nights of Chriſtianity, is not to my purpoſe to de- 
termine. 


But either a ceſſation of open hoſtility, or a ge- 


neral ſafe- conduct, by a treaty of commerce, binds 
up the ſubjects hands from intermeddling with the 
goods or perſons of Infidels, 

And therctore the Act of Navigation, that men- 
tions the goods of the Ottoman country, makes no- 
thing to the caſe, 


trade with Infidel countries. 


For by the treaty of commerce with the O:toman 
Empire, they might be brought in, and by his ſub. 
jects before, under a general ſafe-condu&t, But as 
to the Mogul and other Indian Princes, there is no 
league of peace or commerce between them and 
the Kings of England. | 

Which makes the caſe of the Eaf-T:dia Com- 


a OF 


_ pany ſtronger yet, than that of the Turky Com- 


pany, 

THough I conceive, that upon theſe principles 
T have laid down Law ſtrong enough, 

And herein the caſe of the Xajt-[ndia Company 
is particular, for the King hath made no league for 
them. | | 

But by the Letters Patent, hath given them ſpe- 
cial power to make war or peace, with any Infidel 
Prince, for the benefit and better advantage of their 
trade, | 

So that all other ſubjrcts are meerly precarious, 
and have no pretence oftak ing any advantage of any 
Peace made by the Company. | 

So as to them, the Indians remain to all purpoſes 
Alien enemies. 

Having now ſhown, that all foreign trade de- 
pends upon, and hath been managed by leagues 
and royal licences, either by Letters Patent, or 
ſpecial Acts of Parliament; and 

That the King may prohibit generally, where no 
Act of Parliament hath intervened to the contrary; 
and the Common Law prohibits trade with In- 
3 and no Act of Parliament has provided 
or it. 

That that trade cannot be managed but by the 
King's licence, in ſome ſuch manner as is directed 
by theſe Letters Patent to the Company. 

That the anſwers to all the authorities and argu- 
ments made uſe of by the Defendant's Counſel, 
which J have not anſwer'd, lie open for the autho- 
rity of the Taylor's of Ipſwich caſe; and the ſeveral 
other authorities of mechanick trades, and of inland 
merchandize, to which the ſubjects have a right 
by Common Law, make nothing againſt our caſe 
of foreign trade, and to an Infidel country, to which 
J have argued the ſubjects had no right, but were 
prohibited, | 

The opinion of the Taylor's in Ipſcich caſe, that 
a Patent to hinder trade at ſea is void; that gene- 
rally to hinder all trade at ſea, is no doubt good 
Law; becauſe many licences then in being, and ſe- 
veral Acts of Parliament in many caſes had granted 
liberty of trade. | 

But in the ſame caſe the reſtraining of trade to 2 
particular country, for which no Act of Parliament 
had made proviſion, is allow'd of in the caſe of the 
Greenland Patent. 

There was no authority produced, and I believe 
cannot be, that gives the leaſt countenance for li- 
berty of trade with Infidels, or to impeach the 
King's prerogative of prohibiting trade to foreign 
countries, whereto licence for trade hath not been 
granted by the King's Letters Patent, or by Acts 


of Parliament. 
The arguments drawn from the reaſon of the 


Common Law were two. 
Firſt, From the liberty the ſubject had to go and 
trade into all ſoreign parts, for which were cited 


Fitzberbert and Dyer. 

That liberty, and thoſe authorities, I have alrea- 
dy examined,and ſhewed that the ſubject had no li- 
berty, but was prohibited by the Common Law #0 


And 


\ 
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And the liberty to trade with foreigners in amity, 
was but a bare permiſſion, till the King prohibited. 

Secondly, The other ground inſiſted on was, that 
all ingroſſing of merchandize was unlawful at Com- 
mon Law : and therefore a Patent leading to au- 
thorize an unlawful ingroſſing is void, as a Mono- 

ly at Common Law, and declared ſo by 21 Fac. 

Here I will join iſſue with Mr. Pollexfen, and do 
admit, that if it be an unlawful ingrofling, whether 
by the Common Law, or any Statute in force, the 
Patent will be void. 

And he mult admit unto me, that if it be no un- 
[awful ingroſſing, it is no Monopoly at Common 


As he did in his argument ingenuouſly admit, 
chat if it were no Monopoly at Common Law, it is 
not within the Statute 21 Jacobi; ſo that the que- 
ſtion between us will turn upon this ſingle point: 

Whether the ingroſſing the foreign merchandize 
of India, be unlawful? i ala > 

Upon what I have already ſaid, it appears it is 
not. For I have ſhown that the Common Law re- 

rded, and made proviſion only for merchandizes 
within the land; and though when foreign mer- 
chandizes came thither, they fell under the rules of 
the Common Law; yet the ingroſſing or ſole buy- 
ing ol foreign commodities beyond the ſeas, and 
felling in groſs, or by the Merchant-Importer, was 
no offence at Common Law. | 

Neither is there any Statute that makes it an of- 
fence at this day. | . 

t is true the Statute of 37 E. III. cap. 5. prohi- 
bited Engli/þ Merchants to ingroſs merchandizes. 

But the Merchant ſtranger was not bound by that 
Law: and that Statute was the next year fepealed, as 
to the Engliſh Merchants, 38 E. III. cap. 2. And 
that at preſent the Law is, that any Merchant may 
buy in groſs; and.ſell in groſs, appears by the reſo- 
lution of all the Judges, Mich. 39 & 40 Elix. Co. 
3. Inſt. 196. in the chapter of ingroſſing. 

And the reſolution goes a ſtep further than the 
Merchant-Importer. . _ | *Þ 

That any perſon may buy in groſs of the Mer- 
chant-Importer, and ſell by retail. 51 

And it follows by a clear conſequence, that if 
Engliſþ Merchants in ſuch places, where by Law 
they have right to trade, may ingroſs the commo- 
dity of the place without offence ; the ingroſſing 
foreign commodities of any place, where the ſubject 
cannot trade without licence, can be no argument 
to invalidate ſuch licence. | | 

Becauſe ingroſſing of foreign merchandize, by 
any Merchant-Importer, is no crime, but lawful for 
every trader, mY 5 | 

And then the conſequence of all ingroſſing, will 
be the railing the price of the commodity, . 

Yet it bemg a commodity of foreign growth, 
and not ſuch as the Law hath any where determined 
neceſſary for the ſupport of life, as victuals and 
ſuch like; f 

The Common Law hath no regard to the price, 
but leaves the Merchant free to make his advantage 
of his dangerous adventure. 

The advantages that ſome ſubjects may receive 
by the trade, and others may be debarred from; 
which are alike hazardous, and depend upon a multi- 
tude of accidents, are no meaſures of right or wrong, 
to paſs a legal judgment upon. 

But if the Company have a right to trade, and 
Others have not, as I have argued, whatever their 
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advantage may be, which cannot be eſtimated till 
they have wound up their bottom: | 

The ingrofling of the Indian commodities, can't 
be infected with the taint of a Monopoly, which al- 
ways ſuppoſes ſomething done . againſt common 
Tight, which is altogether inconſiſtent with having 
a right due to the King. | | 

For it is of the eſſence of a Monopoly, according 
to the definition thereof propos d by Mr. Pollexfen, 
and taken out of my Lord Cok-, viz. that it tends 
to reſtrain ſuch liberty and freedom the ſubject had 
before, or to hinder him in his lawful trade. | 

So that every ſole buying and ſelling a commo- 
dity, if it be lawful, can be no Monopoly, in the 
legal ſenſe of the word ; which is evident in ſeveral 
land commodities, where the ſole buying and ſel- 
ling is coupled with a right. 

The King may grant to farm his pre-emption 
of Tin, whereby the Grantee hath the ſole buying 
and ſelling, if he pleaſeth, of the whole commodity, 

Such a Grant to Tidman a foreigner, was com- 
plained of in Parliament, 21 E. III. and prayed by 
the Commons, that no ſuch merchandize be ſold, 
but to the commonalty of Merchants, 

The King anſwers, that it was a profit belonging 
to the Prince, and every Lord may make his profit 
of his own ; 21 E. III. zu. 29. | 

That this ſole right of buying and ſelling, was 
ever enjoyed, appears by the caſe of the Stannaries, 
4 }. Co. 12. fal. 10 11, 

So of all Gold and Silver 'dug within the Realm, 
and of all royal fiſhes taken ; the King and his 
Grantees ſhall have the ſole diſpoſal, or right of 
{cYing them. 

It is no juſt anſwer to theſe inſtances, that they 
are inheritances and rights veſted in the Dukes of 
Cornwal and the Crown: 

Which they may diſpoſe to whom they pleaſe. 
So is his prerogative of licenſing foreign trade. 
And as to the queſtion of a Monopoly, which im- 
Plies a wrong in reſtraining the rights of others; 
there is no difference between having a right 
exiſting, which may be granted, and having a power 
or prerogative to confer a right on others. 

For tis the having the right to do the thing, that 
makes it no Monopoly. | | 

And therefore, if the King have a right to licenſe 
ſome of his ſubjects to do a thing, which other of 
his ſubjects cannot do, or are rightfully prohibited 
to do; whether the thing granted were before in 
eſſe or de novo conſtituted, it is all one as to the va- 
lidity of the Grant, This is proved by the inſtance 
of Fairs and Markets, 

Whether anciently in the Crown, or de nov» 
erected and granted to any ſubject, the caſe will be 
the ſame, as to the ſubjects ſole right of holding 
the Fair and Market excluſive to others. | 

And rights conferred by the King's prerogative, 
are every whit as ſtrong as any right granted out of 
the Crown, which was before in. e//e there. | 

So that the pretence of an unlawfal Ingroflment 
and Monopoly being removed, by Mr. Pollexf. n's 
admittance, *tis not within 21 Jacobi. | 

And it is plain, it is not within the words of the 
enacting part of the Statute, without the aid of the 
Proviſo: for it is expreſly limited to Grants made, or 
to be made, for the ſole buying and ſelling, or 
uſing of any thing within the Realm. So that it 
was only the liberty of the inland trade and traffick, 


to which the ſubjects had right before, that was 
| ſenced 
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fenced and ſecured by this Statute. And this Pa- 
tent is not for the ſole buying of any thing within 
the Realm ; and though the felling be here, yet 
ſuch ſole ſelling was, and is lawful, notwithſtanding 
any Law of Statute made, as I have ſhewn, 

And the Proviſo was only added, to manifeſt the 
plain intention of the Parliament, not to intermeddle 
with any juſt prerogative of the King, which he 
might and lawfully had exerciſed and uſed for the 
benefit of his ſubjects. 

Beſides, to put it paſt all ſcruple, this Company 
is within the expreſs words of the Proviſo. 

It was a Company in the reign of Queen Elixabelb 
and King James, as is recited in the declaration, 

And by their Charter 7 Fac. had the ſole trade 
granted, with the excluſive clauſes to others. ; 

And if the Parliament had not adjudged this 
Company, to be for the maintenance and enlarge- 
ment, or ordering of that trade, as well as the 
other Companies, they would undoubtedly have 
made a difference between them, upon that Charter 
of 7 Jac. 

For this very Parliament was inquiſitive into all 
illegal Patents, which in the leaſt tended towards a 
Monopoly. 

And if they had thought that Charter ſuch, they 
would not have been tender of the point at that 
time. 

The objection made from the different managery, 
by joint and ſeparate ſtocks, is of no great weight, 
becauſe it touches not the queſtion of right; whe- 
ther a Company may have a ſole trade granted, ex- 
cluſive to others. 

For every Company draws a charge with it, 


which thoſe not of the 8 are not liable to. 


And if the ſubject have a right to trade without 
being of the Company, he can be no more com- 


pelled to be of the Company, which manages and 


trades upon ſeparate Stocks, than of one which 


trades upon a Joint- Stock. 


And the objection, that ordering of trade within 
the Statute, cannot be intended of licenſing of ſome, 
with excluſion of others, is of no greater force; for it 


could not be intended of any others. 


All the Patents for foreign trade before that time, 
and then in being, were Patents of excluſion of o- 
thers than the Company. 

And if it be well conſider'd, all the authorities, 
that allow there may be Companies erected for well- 
governing and ordering foreign trade, do admit, 
they may be excluſive to others; 

It not being poſſible that a foreign trade can be 
under any rule or government, by any Letters Pa- 
tent whatſoever, 22 on by perſons not ſub- 
ject to that rule and government. 

And it is evident, that no rule of any Company, 
binds farther than thoſe of the Company; and if 
every man, not of the Company, may trade, ſuch 
trade will not be under any rules made for the Com- 
pany, or by the Company. 

So that ſuch Patent will be only for keeping ſome 
few perſons within rule and government, but not 
at all of the Foreign Trade. 

Which of neceſſity muſt produce the ruin of the 
285 and in all probability of the trade it- 
ſelf. 

For if others trade without limitation, diſcharged 
of all the rules of the Company, and not be liable 
to the charges and expences, whereby the trade 
muſt be ſupported; they may and will both under- 
ſell the Company, and foreſtall and anticipate the 


Markets, than which nothing can tend mote 
effectually towards the deſtruction of a trade, of 
that great concern both to King and Kingdom. : 
Beſides, the Factories and Stock of the Hy 
Uin- 


in foreign parts, are obnoxious and liable for all! 


juries committed, either to the Natives or Govern- 
ment of the place, by any Interloper trading with- 
out rule, by the general Law of reprizals. 

I will not further purſue the arguments of conve. 
nience or inconvenience, but do reſt upon the right, 
nz oh have endeavoured to make out by theſe 

eps. | 

Firſt, That the ſubje& had no right to this trade 
at Common Law, as a foreign trade, but might be 
prohibited. | 

Secondly, That no league or royal licence hath in- 
troduced or given ſuch genera! right. | 

Thirdly, That foreign trade hath in all times been 
licenſed and managed by the undoubred prerogative 
of the Crown, in licenſing ſome, and prohibiting 
others. And that in all caſes not provided for by 
Act of Parliament. | | 

And that ſuch Grants and Licences have received 
allowance in ſeveral Parliaments. 

Fourthly, That no Act of Parliament ever gave 
a general liberty of trade, much lefs to trade with 
Infidels. 

Hifthly, That the Common Law prohibits this 
trade with Infidels, as with Alien Enemies. 

Sixibly, In the laſt place, I have applied anſwers 
to principal authorities and arguments made uſe of 
to impeach the Company's Patent. 

Upon all which, I conclude the chief point of the 
caſe ; | 
Firſt, That the Grant to the Company, of the 
on trade to India, excluſive to others, is good in 

aw, 
Secondly, As to the ſecond point, whether the 
action will lie, admitting the Company have a 
right to the ſole trade there, by theſe Letters Pa- 
tent; 
I ſhall ſpend but a little of your time about it. 

Becauſe if the Company have by Law the ſole 
right to the trade, the Law will give them a reme- 
dy to redreſs injuries done to their trade, for reco- 
very of their damages. 

Which is properly by an action of the Caſe, they 
having no other remedy to redreſs themſelves. For 
a proſecution for a contempt to the King, cannot 
be in ſatisfaction of the Company's damage. 

[ ſhall there fore reſt that point, upon the autho- 
rities already produced by the Plaintiffs Counſel. 

| ſhall only apply anſwers to the objections made 
by Mr. Pollexfen. 

Ob. 1. *Tis not alledged the Defendants had 
no licence from the King., 

Anſw, The Complaintants cate is ſufficiently ſet 
forth, that they had the ſole trade to the Indies 
granted to them; and that the Defendant had no- 
tice thereof, and yet traded contrary to their 
Grant. 

If the Defendant had had the King's licence to 
come on his part by Plea, then the validity thereof, 
as againſt the Plaintiff, wou'd have come into que- 
ſtion 3 but he reſts upon the licence, by Statute of 
15 E. III. i 

O. 2. They have ſhewn no ſpecial loſs or 
Cann. 

Anſw. Neither need any be ſhewp, no more than 
in all other actions of the caſe, where the right ol 
any perſon is ured, 19 Nep. 113. Mary's caſe 


7 


1084. 


of a Commoner who hath no eſtate in the land, nor 
the ſole right in the profit apprender, comes not to 
the caſe; the Law denies ſuch Commoner liberty of 


bringing his action, without a ſpecial damage, to 


revent multiplicity of actions, which upon the ſame 
ground every Commoner would be intitled to. 

But otherwiſe it is, where any hath the ſole Piſcary 
or Profit apprender ; after ſetting forth the ſpecial 
caſe, and wherein his right is invaded, a general 
declaration to his damage is ſufficient, and the exa- 
mination of the particulars will belong to the Jury. 

Obj. 3. That the action is grounded upon the 
reſtraints in the Letters Patent: and that reſtraint is 
not abſolute, but upon pain of forfeiture of ſhips 
and goods. | 
 Anſ. The firſt part is miſtaken ; for the action is 
grounded upon the Grant of the whole, entire and 
only trade and traffick to the Indies, inforc'd with 
the King's covenant, not to grant licence to any 
others. | 

And beſides this clauſe of the prohibition, there 
is a diſtin clauſe of Grant, that none of theſe 
countries or places ſhall be viſited, frequented or 
haunted by any of the King's ſubjects, during the 
continuance of this Patent, which hath no penalty 
annexed to It. | 

Upon theſe Grants the action is grounded, and if 
there were no clauſe of prohibition, the trading 
to theſe Infidels by others without licence from the 
King, is enterpriz ing a trade not only againſt the 
prohibition of the Common Law, but the King's 
expreſs prohibition, 

But the action is not founded upon this clauſe, but 
upon other clauſes of conferring a right to the ſole 
trade. 

The authority cited by Mr. Pollexfen, as an au- 
thority in point, againſt the action out of 11 Rep. 
88. and Rolls Abridgment, fol. 106. nu. 6. in Dar- 
cy's caſe, that admitting the grant or diſpenſation 
to Darcy, were good for importing foreign Cards, 
contrary to the Statute of Ed. 4. yet the action would 


not lie; reacheth not our caſe of a right conferred 


by the King's prerogative, and not of any diſpenſa- 
tion from a penal Law. 

Before the Statute of Edw. IV. every ſubject 
might import foreign Cards; the Statute reitrains 
that liberty under penalty of forfeiture. 

The diſpenſation of one ſubject from the Law, 
works no Intereſt but a bare exemption from the 
penalty, 

Which in the caſe of Shaw and Hawes, was held 
could not be aſſigned over; and therefore Grants 
that are merely Diſpenſations, convey no Intereſt 
againſt any other ſubject, who is no otherwiſe re- 
{train'd from doing the thing, than by the Statute 
under a penalty. | 

But where the King by his prerogative may grant 
the ſole uſe of a thing, (as in caſe of new Inven- 
tions) the Grantee hath an Intereſt ſufficient to ſup- 
port an action upon the caſe, as Rolls is of opinion. 
The next Paragraph, fel. 106. uu. 17. That if the 
King grant that none ſhall uſe ſuch a thing, (where- 
of tie King hath power to grant,) but the Gran- 
tee, reſerving a rent, if another uſe it, an action 
upon the caſe will lie. 

Which is a ſtronger authority in point for the 
action, than that of Darcy's caſe of a mere diſpen- 
lation is againſt it. 

And therefore having proved the Grant of the 
fole trade to be good, the action is well broughc 


for damages, | | 
| And pray Judgment for the Plaintiffs. 
Vor. VII, 


The Great Caſe of Monopohes. 


545 


Mr. Williams Argument. 


De Termino F. Michaelis, Anno Regni Regis 
Car. Secundi, xxxvi. Annoq; Dom. 1684. 


The Eaſt-India Company againſt Thomas 
Sandys. 


H E Queſtions in this Caſe, are two. | 
1. Whether this Grant of ſole trading to 


this Company, excluding all other his Majeſty's ſub- 


jects who are not members of this Company, or 
within the qualifications of this Grant, be a legal 
Grant ? 

2, Admitting it a legal Grant, if this action be 
maintainable by the Company, againſt the Defen- 
dant ? | 

That this Grant is legal in all its parts, I do not 
find that the counſel that argued for it, have endea- 
voured to maintain. 

Mr. Attorney hath admitted in his argument, it 
is not. 

That ſome parts of it are againſt law, is manifeſt, 
Viz, it inflicts illegal penalties upon perſons offend- 
ing againſt it, by creating a forfeiture of their goods 
and merchandize, which ſhall be brought into the 
Realm, or any of the dominions thereof, contrary 
to this Grant, 

It alſo creates a forfeiture of the Ships, with the 
furniture thereof, wherein ſuch goods ſhall be im- 
ported or found; the one half to the King, the other 
half to the Company. 

It grants, Thar the offenders againſt it ſhall be 
impritoned during the King's pleaſure, and not to 
be delivered out of priſon until the offenders become 
bound to the Governor, in the ſum of 10001, at 
leaſt ; that ſuch perſon ſhall not at any time after 
ſail or traffick into any places mentioned in the 
Grant, 

It gives the Company liberty to licenſe perſons 
to trade within the limits of this Grant; and that 
the King, his heirs and ſucceſſors, ſhall not, du- 
ring theſe Letters Patent, licenſe any perſon to ſail 
or trade there. 

In theſe things the property and liberty of the 
ſubjects, are put into the power of the Company ; 
and they are to diſpoſe of the liberty and property 
to ſerve their own Company, and not the publick. 

If this Company may ſeize Goods and Ships, and 
impriſon the King's ſubjects, according to their 
Grant, they will have a greater prerogative over 
the ſubject than his Majeſty hath 3 they have power 
to ſeize goods, and imptiſon perſons, without trial, 
without legal proceeding, which the King cannot 
do; and I humbly conceive, cannot grant to any 


ſubject or corporation. 


The Judgment upon the Canary Patent, which 
I ſhall have occaſion to mention more largely here- 
in, by the opinion of all the Judges, damned the 
nalties of that, agreeing in ſubſtance with theſe. 
he ſubſtance of this was admitted, at leaſt: not de- 
fended, by Mr. Attorney. General, 7 
This Grant does not only give this Company 
dominion over the properties and liberties of the 
ſubject, and inveſt the Company with the preroga- 
tive of the Crown to licenſe men and ſhips to trade 
in theſe limits, but it doth diveſt the Crown, the 
King, his heirs and ſucceſſors, of a high preroga- 
tive; That the King ſhall not licenſe, as Þ take it, 
the King ſhall not trade in theſe limits without the 
Aaaa licence 
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licence of this Company. For as this great and 
mighty Charter is penned, it doth not only inveſt 
the Company, but diveſt the King of his prerog u- 
WWE. | 
Mr. Attorney and the King's counſe] could not 
argue for the Company in this matter, without ar- 


guing againſt the prerogative of the King. They 


are of the King's counſel that argued for this Grant, 
but it's not to be believed they were of the King's 
counſel, or friends, that drew it or adviſed ir. 

We that argue for Mr. Sandys, argue for the 


King's prerogative : That the King, notwithſtand- 


ing this Grant to this Company, may licenſe Mr. 
Sandys, or any other ſubject, to trade in theſe li- 
mits ; and it doth not appear upon this Record but 
Mr. Sandys hath the King's licenſe to trade in thoſe 
places, he may licenſe any other ſubject to trade 
there. | 
And that the King by his Grant cannot exclude 
himſelf of this prerogative. 
It will ſerve our turn, for the defendant in this 
caſe to avoid the plaintiffs action. If the plaintiffs 
ought not by law to have the ſole licenſing of tra- 


diefs in theſe limits; for the ſtinging part of their 


declaration is laid in this, That the Defendant traded 
without their Licence 

There was greater care had to greaten this Com- 
pany, than to preſerve the prerogative of the King 
in this Grant ; and the prerogative is named in 
this caſe, to ſerve the Company, and not the King : 
and they that drew this Grant, did neither conſulr 
the honour nor prerogative of the King, the liberty 
or property of the ſubject, the trade of the King- 
dom, nor the law of the land: But their buſineſs 
was to greaten this Company, to the detriment of 


the King, the Law, and the Subject; as I hope to 


make out in this caſe. 
ln my way to the particular Qneſtions in this 
caſe, I ſhall obſerve, 1. That the plaintiffs in their 
declaration do alledge, That they have eſtabliſhed 
and managed, and do manage a great trade of 
merchandize to the Eaſt-Indies, with the inhabitants 
there, who at the time of the making the Letters 
Patent, were not, and ever fince are not chriſtians 
but then were, and now are infidels, and enemies 
to the chriſtian faith. | 
Vet they do not alledge, nor can ſay that theſe 
Indians are in enmity with the Crown of England, 
or that they are alien enemies to England. 
2. Tho'the preſent inhabitants of theſe places are 
Infidels, and enemies to the chriſtian taith, yet ir 
may be, and we hope there may be an univerſal 


converſion to the chriſtian faith; and we are taught 


by the Church to pray for it, and to uſe all manner 
of means to bring it to paſs, | 

Why may not theſe places, or ſome of them, 
become inhabited with chriſtians, as Spain and Por- 
tugal are now inhabited by chriſtians, where infidels 
did inhabit about 200 years ago ? 

3. This Grant doth not exclude a trade with. in- 
fidels only in theſe places, but with all perſons in 
theſe places. | 

I do not obſerve, that any of the Company's coun- 
ſel that argued before Mr. Attorney, have denied 
Engliſhmen the liberty of trading with chriſtians in 
any part of the world, without licence from the 
King, Herein I take him to be alone. 

4. They ſay, this trade cannot be managed but per 
corpus corporatum. | 
- Yet have they an excluſion of all perſons, and 
bodies politick and corporate, to trade, or manage 
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a trade in theſe places without their licence; and h. 
this means exclude the King from conſtituting amy 
other company within the limits of their Grant, 
or in any part of it, which may be very neceiliry 
for the Government, and publick trade of tlg 
King, 

1. It may be, the Indians may inſiſt upon ſome 
ſuch Company to be inſtituted by the King, by 
ſome treaty of commerce. hee 

Now hath the King by this means, not only ex- 
cluded his ſubjects from the trade of this Place; bu: 
he hath excluded himſelf of the liberty of makirg 
or conſtituting any other Company for trade oc 
commerce, in all, or any of theſe places. 

2, Perhaps the governmert and good management 
of trade in theſe places, may in time require more 
companies to be inſtituted, in all, or ſome of theſe 
places; and the Company's counſel, except Mr 
Attorney, are now arguing the King by his prero. 
gative, out of his prerogative. | 

That the King had prerogative enough to make 
this glorious Company the ſole traders, and mana- 


gers of trade in theſe places, and to exclude himſelt 


and his ſucceſſors, and all the reſt of his ſubjects 
from this trade and management. N 
3. And by this means conſtitute a ſort of Re pub- 
lick for the management of trade in theſe Places, 
borrowing perhaps from Hambcrouzh and other 
republican places, the ways and methods of ma- 
naging trade upon a common ſtock, in fraternities 
and companies; and by this experiment alter the 
conſtitution of Exgland in the management ot trade, 
by altering the nature of our Engliſb properties in 
our goods veſted ard placed in perſons, and pla- 
cing our properties in companies and fraternities ; 
and by fixing the myſtery of trade in companies, 
to the prejudice of ſingle perſons ; and may in time 
turn to ill example, and endanger the Government 
in its other parts, as well as the trade of England. 
The main queſtion in this caſe doth turn upon 
the power of the King; 
If the King by his royal power may appropriate 
this trade in theſe Infidel places to this Company ? 
Firſt, That the King hath power to do this, by 
the advice of his great Council the Parliament, is 
not doubted, So there is no defect or want of 
power in the King to do this by the Law of Exg- 
land, the exceptions in the Statute of 21 Fac. cap. 3. 
do except ſuch Grants out of that Statute. 
The queſtion is only a queſtion of the manner of 
doing this by the King. 
Secondly, Whether he may do it, without the ad- 
vice of his Great Council in Parliament. 
As there is no defect or want of power in the 
King, ſo there is no defect in the Law of England, 
Thirdly, But if there be a neceſſity or a conveni- 
ency to the doing of this for the Crown, or for the 
government, for the ſubject or for trade; 
Fourthly, It is not to be ſuppoſed but that the 
Lords and Commons in Parliament, will and ought 
to aſſent to ſuch a Grant in Parliament as much 
as the Privy-Council, or any other of the King's 
Council, are obliged to adviſe it out of Parliament; 
and it ought to be fo preſumed by the conſtitution 
of England. 
And I take this to be one of the Ardua Regi, 
which is a jubject matter fir and proper for the con- 
ſideration and deliberation of a Parliament, and 
ought not to paſs by any Grant without them. 
The trade of Ezgland, the property and liberty 
of the ſubject, the King's revenue by Tonnage, 
| | Poundage 
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Poundage and Cuſtoms, the prerogative of the King, 
are under great reſtrictions by this Grant. 

This work is too heavy for the pen of an Attor- 
ney, or Sollicitor, to put into a bill for the Great 
Seal, without the deliberation of a Parliament. 

The King cannot naturalize an Alien, but by 
Act of Parliament, the Law doth intruſt the King 
by his Letters Patent, to make Denizens of Aliens, 
but not to naturalize them. 

It may be too much for me to give the reaſon of 
this, why the King hath not power to naturalize 
Aliens, as well as to denize them, 

[ humbly take the reaſon to proceed from the in- 
tereſt of the Subject, that the right of the Subject is 
immediately concerned in letting in Aliens to have 
the ſame right, liberty and freedom with Engliſb 
ſubjects in England, and that this ought not to be 
granted to Aliens, not by the King under his Great 
Seal, without the conſent of the Lords and Com- 
mons, the Repreſentatives of the Subjects in Par- 
liament. | 

There may be high State-Policy, ſometimes to 
naturalize an Alien, and that perhaps it cannot al- 
ways wait the meeting of à Parliament, yet hath 
the Law placed this truſt in the King; to be ex- 
erciſed by the King, with the advice of the Lords 
and Commons in Parliament, and no otherwiſe. 

The right of every Engliſoman in his freedom of 
trade in theſe parts, is concerned in this Grant, and 
every Engliſhman not admitted to trade by this 
Grant, is excluded of his freedom; and the King diſ- 
ables himſelf to licenſe any other Engli/b ſubjects 
to trade in theſe parts. 

If the King had made ſuch a Grant to Aliens, 
and excluded all his Engliſs ſubjects from trading 
in theſe places, or if the King had granted only to 
his 1r1/þ or Scotch ſubjects, and excluded his Engliſb 
ſubjects, had theſe been good Grants or legal? 

If the King has the prerogative, the Company's 
Counſel urge in this caſe, all this might have been 
done, and theſe Grants had been legal, tho? exclu- 
ſive of all bis Engli/ ſubjects, 


It is enough, I humbly conceive the King hath. 


the prerogative of granting and conſtituting ſuch 
Companies, and making ſuch Grants in Parlia- 
ment ; and the Law allows no more in caſes of this 
nature, which concern the right of every ſubject in 
England, and therefore ought not to be taken from 
him, but by his conſent in Parliament. 

I think it may be admitted, the King may by 
his Great Seal, without the advice of the Lords 
and Commons in Parliament, conſtitute a Com- 
pany for the good management of trade in theſe 
parts, or any part of the world. 

But he cannot, as I humbly conceive, by any 
Grant under his Great Seal, totally exclude his ſub- 
jects of their right and liberty of trading, in any 
place upon the ſeas or beyond the ſeas. 

Rolls 1. Rep. fol. 4. The Taylor's of Ipſwich 
cale ; the King may grant a Charter for good or- 
gering of trade; this is for the benefit of the ſub- 
jet, 2 Ed. III. Brilon's caſe. 

The good management of trade is for the benefit 
of the ſubject. 

[ ſhall endeavour to maintain, that the ſubjects of 
£112/and had a right to trade in theſe parts, before 
the making of this Grant, or the conſtituting any 
Company by the Crown in the Eaſt-Indies, and 
without any licence from the Crown; and by con- 
lequence this Grant appropriating this trade to this 

Vo r. VII, | 
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Company, and excluding the reſt of the King's ſub- 
jects from their right and liberty of trade there, is 
an illegal Monopoly in trade, condemned both by 
the Common Law and Statute Law of England : 
and the Infideliſm of the Inhabitants of thele places, 
is no bar or impediment to the trade and commerce 
of Eng/i/þ ſubjects in theſe places, without leave or 
licence from the Crown, no more than in Chriſtian 
Countries, 

That the prerogative of the Crown, to grant and 
iſſue out writs of Ne Exeat Regnum, againſt this or 
that ſubject, is no argument for this power to make 
ſuch a Grant as this, or to exclude his ſubjects from 
trading in Infidels Countries. 

The Ne Exeat Regnum, is a writ that may be 
granted by the Keeper of the Great Seal, without 
any exprels warrant or command from the King, 
upon ſome ſuggeſtion, that the party may be re- 
quired to give caution not to leave the Kingdom, 
till he anſwers ſuch a ſuit or the like. 

T his writ is never granted without ſome ſpecial 
reaſon or cauſe in a particular caſe; the ſubject 
complained of, may ippear in Chancery, and an- 
ſwering the cauſe, may diſcharge the writ, 

Such a Grant under the Great Sea), for ſome of 
the King's ſubjects to go abroad, and for the reſt 
to ſtay at home; I conceive, would not be good 
in Law, No parity of reaſon, becauſe the King 
may by his writ of Ne Exeat Regnum, ſtay a ſub- 
ject from going out of the Kingdom, that there- 
tore the King may by his Grant hinder him to trade 
out of the Kingdom. Men may, and do trade by 
their factors and correſpondents, and do not ſtir 
out of the Kingdom; their perſonal attendance in 
their trade in places remote 1s not neceſſary. 

The ſubjects of England trading in merchandize, 
have, and always had a right to trade upon the 
ſeas, and beyond the ſeas, without licence trom the 
Crown. | 

That they hadſuch liberty to trade with all Chri- 
ſtian Countries, I do not find it denied by any of 
the Company's Counſel, but Mr. Attorney; he hath 
yielded ſomething the other Counſel have denied, 
and denied what others have admitted; and in ſome- 
thing in his argument, he is, as I conceive, inconſi- 
ſtent with himſelf. 

That trade is as free to all 
the ſeas are like the highways, 
paſſengers. 

Grotius de Mari libero, Mare & littora Maris 
jure gentium ſunt communia. 

Grotius de jure belli & pacis, cap. 3. par. 12. 
Illud certum eſt, etiam qui Mare occupaverit, Navi- 


n as the air, that 
ee and open to all 


gationem impedire not poſſe inermem & innoxiam, 


quando nec per lerram talis tranſitus prohiberi po- 
teſt, qui & minus eſſe ſolet neceſſarius & magis 
noxius. 

Cap. 3. Ad Reges poteſlas omnium pertinet, ad ſin- 
gulos proprietas. | 

Welwood's Abridgment of Sea-Laws, in his 
epiſtle to the Duke of Lenox,and Earls of Northamp- 
ton and Nottingham, Lord-Admirals of England, 
Scotland, Ireland, and the Iſles, he preſſes them to 
maintain the privileges due for the maintenance of 
the Admiralty, and the juriſdiction thereof, and 
that they would vindicate the ſame, from all ſort 
of encroaching and uſurping; but above all, the con- 
ſervancy of the ſeas (as the chief point of the Office) 
requires ſecurity and ſafety in common for all loyal 
ſubjects, traders on ſea. . 
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By his opinion there's a community for all loyal 
ſubjects to trade on the ſeas, and not to be appro- 


priated to a few, | 
Britten, cap. 33. De Purchaſ. he diſtinguiſhes of 


things corporeal and not corporeal, of things in 


common and things particular. 

Choſes communes ſicome la meer, & le eyr, & la 
ryvaille de la meer, droit ſicome & de pecher en flos, & 
en meer, & en comunes elves, & ryvires. 

The King I admit hath a ſovereignty in the ſeas, 


and his ſovereignty in the Britiſh ſcas, is exclulive 


of other Princes. 

Mr. Jo. Burroughs's ſovereignty of the ſeas ; the 
King was Dominus utriu/que Reipublice when he had 
Normandy. 


Fulius Ceſar de bello Gallico, lib. 4. King Edgar's 


title, Baſileus omnium rerum, Inſularum Oceani, 
que Britanniam circumjacent, cundtarum Nationum, 
que infra eam includantur, Imperator & Dominus. 
Bartbol. lractat. de Inſulis. 

Bal. de rerum Dominiis, videmus de jure gentium 
in Mari eſſe diſtinta Dominia ſicut in terrd, Mare 
ipſum ad certum u/que milliaria pro territorio diſtincta- 
que illius Negionis, cui proxime appropinquat, aſſig- 
Natur. 

I do agree that the King hath a prerogative in the 
fe1, and that the ſea is within the King's leigeance; 
and that by this prerogative, Wrecks, and Sturgeon 
and other great fiſh in the ſea belong to the Crown. 
Stat. 17 Ed. II. cap. 11. 

And that the Statute de prerogativd Regis, among, 
other things, does reckon Wrecks, Whales and 
great Sturgeons to belong to the King by his pre- 
rogative. 

And that the King hath his old cuſtoms, and 
theſe royalties of Wrecks and great fiſh, by his con- 


ſervancy of the ſeas 3 Sir Henry Conſtable's caſe, lib. 


5G. fol. 108. b. 5. Ri. 2. pars 2. The King hath 
Tunnage and Poundage, pro defenſione Maris. 

But the King hath not any prerogative that I 
meet with, to exclude the ſubject from the benefit 
of his right of community in the ſeas, as fiſhing 
and trade, 

As the King hath his fovereignty upon the ſeas, 
and his ſubjects owe him leigeance there; ſo have 
they their rights and properties in and upon the ſeas, 
and they are not to be invaded. 

And the King hath the care and conſervancy upon 
the ſeas, and for his care, guard and conſervancy of 
his ſubjects, their ſhips and goods upon the ſeas, he 
hath his Tunnage, Poundage and Cuſtoms. | 

Rolls Abridgment, Tit. Prerogative. The ſubſidies 
of Tunnageand Poundage are granted to the King 
for the ſafe-guard of the ſeas. | 

Stat. 1 Ed. VI. cap. 13. recites, that H. VII. 
and H. VIII. and other Kings, had granted to them, 


by the Commons in Parliament for the defence of 


the Realm, for the keeping and ſafe- guard of the 


ſeas, for the inter courfe of merchandize ſafely to 


come into the Realm, and to paſs out of the ſame; a 


ſubſidy of all manner of goods and merchandizes 
coming in, and going out of the Realm. 

And if any one be afterwards robbed by Pirates, 
or loſe his goods by misfortune, he ſhall ſhip as 
many more without paying Cuſtom. 

Stat. r Mary, cap. 18. and Eliz. 19. the ſame 
renewed. | 

Stat. 45 Ed. III. cap. 4. And all rates and im- 
poſitions upon ſhips, trade and traffick upon the ſeas, 
and beyond the ſeas, are laid by the King in Parlia- 


ment, and can't be laid by the King alone, by any 
prerogative out of Parliament. 3 Int. fol. 181. 
Commercium jure genlium commune efſo debet, & non 
in Monopolium & privalam Fauculorum nyuejtum cou. 
vertendum, iniquum alios permillere alios inbiber: 
Mercaturam, 

Dyer, fol. 296. 13 Eliz, That a ſubject of Eng 
land, being a Merchant, may depart out of the 
Realm without the Queen's licence, to live there, 
tho? not to merchandize ; and ſuch going out of 
the Realm is no contempt to the Queen, before a 
Ne Exeat Regnum, an expreſs prohibition or pro- 
clamation iſſue. | 

Stat. 5 R. II. cap. 2. Doth affirm this by the 
exception 1n that Statute, 

Dyer, = 165, & 296. agrees with Nat, By. 
and ſays further, that no Merchant pays at the Com- 
mon Law, any Cuſtom for any wares or merchan- 
dize whatſoever, except three, viz. Wool, Wool- 
fells and Leather, exprefs for all Merchants, ang 
confirmed by Stat. 5 K. II. cap. 1, & 2, 

| Rolls 1. Rep. fol. 4. Taylor's of Iich caſe, 
12 Fac. Banco Regis; no trade mechanick or mer- 
chandizing, ought to be hindred by the King's Pa- 
tent in any ſort, but by Act of Parliament. 

9 H. III. cap. 30. A Charter to hinder trade at 
ſea is void; a Charter that only 100 perſons ſha]! 
trade, is void in itſelf ; and he was Chiet-Juſtice at 
this time. 2 Inst. 57. The Patent to Greenland 
was allowed, becauſe the trade was found at the 
peril of the party's life, who firſt diſcovered it. 

Faylor's of Iich caſe, where there is no new 
wry the King by his Charter cannot hinder 
trade. 

The Patent to the College of Phyſicians, that no 
perſon ſhall practiſe Phyſick without their licence, 
would have been void, had it not been confirmed by 
Act of Parliament; yet this concerned not all the 


ſubjects of England: and is a myſtery, and the 


profeſſors thereof, fit to be approved by perſons of 
Skill in it. | 

It may be admitted, that the King for ſpecial 
cauſes may prohibit this or that ſubject, perhaps, to 
trade in ſome certain places, : 

As the King may inhibit a ſubject's going beyond 
the ſeas; and if a perſon goes beyond the ſeas after 
ſuch an inhibition, it is a crime in the ſubject, for 
which he 1s puniſhable, 

But it is hard to infer from ſuch particular inhibi- 
tions- of particular perſons, to trade in particular 
places or countries, or to inhibit particular perſons 
from going beyond the ſeas, to infer univerſally that 
the King may inhibit all his ſubjects to go beyond 
the ſeas, or that he may inhibir all his ſubjects except 
ſome few to trade. SES No. 

There is a great difference between an inhibition 
from the Crown, to this or that perſon, to go be- 
yond the ſeas, and an inhibition for all perſons to 
trade, except ſuch a Company. | 

This Grant imports a reſtraint upon trade, and 
upon the common liberty of the ſubject, for the be- 
nefit of ſome few of the ſubjects, without any bene- 
fit to the Crown, or ſecurity to the Kingdom, as in 
the caſe of Ne Exeat Regnum, 

The Company may licenſe aliens only, and ex- 
clade ſubjects. No truſt is placed in the Company, 
which the Law places in the Crown. 

For the allay that is offered to this excluſion of 
trading for Eugliſi men, and Eng!i/þ Merchants in 
theſe places; . 

Oz; 1. 
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O0. That they are excluded only from trading 
in the Eaſt- Indies with Infidels, and the Inhabitants 
there, who are enemies to the Chriſtian Faith and 
Religion. | 

And that it is for the common ſafety of the Chriſtian 
Religion, that this 1s done to avoid the danger of 
corrupting and perverting Chriſtians to Infidelitm, | 

do not meet with any authority for this power 
given to the King. 

But that Engli/b ſubjects have the ſame freedom 
of trade with Infidels as they have with Chhiſtians 
in places beyond the ſeas; ſo they be not in enmi- 
mity with the Crown of England. 

Mic belborne's caſe, Brownlow 2d Rep. 296. that 
caſe hath been obſerved already to have no authori- 
ty, nor the Book authentick, and at beſt but ſome 
ſayings of my Lord Coke, in a matter not then in 
judgment before the Court, and that perhaps miſ- 
taken by the Prothonotary. 

I oppoſe to the probability of this ſaying, the re- 

port of the Taylor's of Ipſwich caſe, in Rolls Rep. 
fol, 4, 12 Fac. The Lord Coke was then Chiet- 
Juſtice of the King's-Bench, and ſays in the reſolu- 
tion in that caſe, that no trade mechanick or mer- 
chantable can be hindred by the King's Patent not 
in any place, without an Act of Parliament; a 
Charter to hinder trade at ſea is void. 
How can this ſtand with what is publiſhed in 
Brownlow, that my Lord Cote ſhould ſay in the 
Common-Pleas, before this time, that an Engliſh ſub- 
ject cannot trade with Infidels, without licence from 
the King; and that he had ſeen a licence in the time 
of Edw. III. to that purpoſe ? | 

The reaſon given for that ſaying, is as weak, 
| becauſe they are common enemies to the Chriſtian 
Faith; | 

They may be enemies to the Chriſtian Religion; 
and not enemies to the Crown of England, or to the 
trade of England. | 
The Law denies trade and commerce only with 
enemies to the Crown, not with enemies to the 
Chriſtian Religion, 

It is ſufficiently oberved already, by the Council 
that have argued on this ſide, that there are treaties 
of trade and commerce between the Crown of Eng- 
land, and theſe places of Infidels, and that there 
are leagues and embaſſies between them. 4 Inf. 
155, allows leagues of commerce and trade, and 
peace with Infidels. 

And what may be the conſequence, to declare 
that to be Law, that they are incapable of the be- 
nefit of the Law of England, allowed to other 
Aliens, and that they are not to be proteCted from 
perſonal injuries by our Law ? 

12 H. VIII. 4. A Pagan beaten in England; 
cannot ſue, quia perpetuus inimicus. 5 

And to put them in the ſame condition with out- 
lawed and excommunicated perions, how this doth 
conſiſt with the common Juſtice of Nations, or 
with the policy of trade in an Iſland. 

Obj. By Mr. Sollicitor, 5 Inſt. fol. 32. A 
Jewels born in England, marrying a converted 
Jew. not dowable: | 

Mr. Sollicitor hath cited many Caſes and Records 
out of Mr. Prynne's Collections, and from the Rolls 
themſelves, how the Jews were treated in England 
in trade; what reſtraints and taxes were laid upon 
them by the Crown. 

do not take it, that any of theſe Records reach 
the reaſon of reſtraint of trade, impoſed upon Eng- 
4% lubjects by this Grant. 
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„There's no reſtraint but that Exzliſßi ſubjects 
might trade with Jews in their own countries. 
That Jews were uſed thus in Exgland, is no ar- 
gument that the Eaſt-India Company may ule 
Engliſh ſubjects like Jews abroad in other Countries. 
St. Paul's firſt epiſtle to the Corinthians, cap. 6. 


reprehends the Chriſti ins for going to Law one 


with another before Infidel Judges, who were their 
enemies; calling it a fault, and he ſpeaks it to their 
ſhame, that they would not rather receive wrong, 
or make Arbiters of their own to judge between 
the brethren, than togo to Law one with another, 
and that before unbelievers ; but there's no reproof 
8 _- Chriſtians for converſing or trading with In- 

els, 

4 Inſt. fol. 155. Darcy and Allen's cafe, Moor*s 
Rep. fol. 674, and 675. are Authorities for leagues 
and commerce with Pagans, which ſignify leagues 
of commerce with Infidels. 

Lord Coke cites ſeveral texts out of the holy Writ 
to juſtify it, out of the Books of Joſhua, Kings and 
Chronicles. : 

If it be true, there was ſuch freedom of trade by 
the Common Law for all Engliſb ſubjects with In- 
fidels and Chriſtians in all parts of the World, and 
that without licence from the King; 5 

To reſtrain this freedom of trade to a Company 
of Engliſh ſubjects, excluding all others the King's 
ſubjects, from their ancient liberty and freedom of 
trade ; I take to be a Monopoly, and comes with- 
in the deſcription and reaſon of the odiouſneſs of 
Monopolies, ſo largely argued by Mr. Pollexfen, 
that I ſhall not take up the time of the Court in re- 
peating what he hath ſaid, and I cannot add to it. 

Neither will I trouble the Court, with mentioning 
the authorities he hath cited for that purpoſe ; but 
refer myſelt to the ſame authority in that matter. 

Yet I take it, under correction, that it is fit to be 
very well conſidered, if this Patent be not a Mono- 
poly, and an ingroſling and appropriating, of trade 
to few perſons; which did belong and was com- 
mon to all 23 tho' a licence from the 
Crown was neceſſary for their exerciſe of this trade 
yet every Engliſhman was capable of ſuch licence, 
and was intitled to ſuch licence froni the Crown, 
and had a right to it. | 

Now hath this Grant put it out of the King's 
power to grant ſuch licences, and hath placed this 
power, and the exerciſe of it in this Company, and 
by this means hath by this Patent granted and ap- 
propriated a trade to this Company, which was 
common to all his ſubjects ; and hath given to this 
Company the ſole licenſing of traders in theſe parts, 
excluding all the ſubjects of England, which ſhall 
not be licenſed by this Company, to trade in theſe 
parts: I conceive this makes this Patent and Grant 
illegal and void 3 

And makes this reſtraint in trade, which was 
common to all with the King's licence, now pecu- 
liar to this Company; and doth monopoliz e the 
trade and the means of trading, by placing it in 
the ſole hands and power of the Company, even 
the ſole licenſing of traders; and they may by this 
Grant licenſe Aliens only to exclude Englihh ſub- 


8. | 

My Lord Coke's deſctiption of Monopolies and 
Monopoliſts, Projectors and Propounders, doth 
ſufficiently illuſtrate this, with reflecting upon what 
Mr. Pollexfen hath ſaid in his argument, without 
repetition of them to the Court, 
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The Statute of Magna Charta declares the li— 
berry and freedom Merchants have to buy and fel] 
without reſtraint, by the old and rightful Cuſtoms, 
except in time of war, 

2 Inſt. cap. 29 & 30. Stat. g H. III. 30. Niſi pub- 
lice prohibentur, ſaith my Lord Coke, is intended a 
prohibition by Act of Parliament. 

Zelverton, 10 Fac. is of the ſame opinion with 
Lord Coke in his Book about impoſitions upon 
trade; as I have it from a Gentleman in our pro- 
feſſion. Vide his Manuſcripts. 

21 Jac. cap. 3. Declares all Monopolies to be 
againſt Common Law. 

Coke 11. Caſe of Monopolies, 84 Moor's Rep. 
673. nay, Darcy's Grant for the ſole importing of 


Cards from beyond the ſeas, and ſelling them for 


twenty- one years, 44 Eliz. prohibited and judged a 
void Grant, 

Stat, 2 E. III. cap. 9. confirms Magna Chara, 
for going and coming with merchandize to and 
from England, according to Magna Charta. 

9 E. III. cap. 1. Damns all Charters to the con- 
trary, as illegal and oppreſſive to the people. 4 
E. III. cap. 2. confirms alſo Magna Charta. 25 
E. III. cap. 2. doth the ſame, and makes Letters 
Patent to the contrary void. 

11 K. II. cap. 7. 12 H. VII. 6. for free paſ- 
ſage, Sc. ſuch Letters Patent reſtraining trade have 
been purſued in Parliament, with hue and cry, in all 
Parliaments and Ages. 4 

Obj. This Grant is made to a Company for good 
government, and for the ordering of trade and 
no Monopoly, and it is within the Proviſo of the 
Statute, 21 Tac. 

Anſ. Allowed in Darcy's caſe by the arguments 
for that Grant, that if it be not for publick good, 
the Grant is illegal. 

If this Grant be neither good for the King, nor 


ſor the ſubject, nor for the trade of Eugland; it 


cannot be ſaid to be for the publick good. 
It cannot be good for the King, for it reſt rains 
him in his prerogative, as you would have it the 


King had power to licenſe every ſubject; by this 


Grant he hath excluded himſelf of all power of li— 


cenſing. He can licenſe no ſubject to trade in theſe 
1 
The King ſuffers in his Cuſtoms and in his Navi- 


1t10n, | 
The ſubject is excluded from trading in theſe 


Places, without the licence of this Company. 


Trade itſelf is reſtrained, for it is reduced and 
appropriated to a Company, and to few perſons, 
which was common to all the King's ſubjects. 

2 Inſt. fel. 57. Lord Coke's reafon againſt it, for 
all the ſubjects are concerned in trade, therefore all 
ought to conſent to it in Parliament. 

Tho? they are a Company, they are not conſtitu- 
ted by this Grant, to regulate and manage trade 
for England, but for themſelves and their Company. 

The heightening, the lowering of commodities, 
the raiſing, the leſſening the rates of all the com- 
modities of theſe places, the ingroſſing of all the 
trade of thefe places, is in their power and in their 
pleaſure. „ 

There are no rules or qualifications in this Grant, 
injoining to admit numbers into this Company, or 
directing or requiring their licences for this trade. 
They have the trade in themſelves without any 
check or controul from his Majeſty or the Govern- 
ment; they are independent from the Government 
by this Grant, they are without appeal. 


36. The Great Caſe of Monopolies. 


Obj. That they are a Company, and that this 
Grant to them, is within the exception of the Seas. 
21 Fac. cap. 3. 

Anſw. 1. Becauſe that exception doth not reach 
to Letters Patent made to Corporations, after the 
making of that ACt. 

No words of ſaving to any Corporation, that 
ſhould be afterwards erected or granted, 

2. This Proviſo doth not make them better than 
they were before the making of the Act, only 
leaves them as they were before, and as it found 
them. | 

If they were legal before, they continue ſo; if 
illegal, they are ſo notwithſtanding this Act. 

Obj. That many Grants of this nature, have 
been made to ſeveral Companies; to the 7 Com- 
pany 3 Muſcovy an] Hamborougb Companies, 

Anſw. They do not trade in Joint-Stock, and 
monopolize as this Company doth ; they do not ex- 
clude perions from their Company, as this doth, 
Mr. Pollexfen hath differenced them at large. 

That there have been many Monopoly Grants in 
all ages from the Crown, appears by the Statute of 
Magna Charta, by other Statutes made in E. IIId's 
time, K. II. H. VII. and King James's time; 
and by the judgments given on Monopoly Patents 
in all ages. N 

In the caſe of Monopolies. In the Taylor's of 
Ipſwich caſe, 

Peachy's cafe, 5 E. III. ſeverely puniſhed for 
procuring a licence under the Great Scal, that he 
only ſhauld ſell ſweet Wines in London, &c. 

Inſt. 3. fol. 181. Darcy and Allen's, Mar. Rep. 
44 Eliz. Oppreſſion is older than the Law made 
to pep it: Monopolies are as old as the Laws 
made to puniſh them; it is no argument to juſtify 
injuries by their ages. | 

Sir Arthur Ingram's Patent, 17 Car. II. for the 
Canary Company, granting them the ole trade 
there. There are glorious recitals in that Patent, of 
advantage to the King's ſubjects, and for the regu- 
lation of trade; making the Company a body poli- 
tick, that they ſhould have the ſole trade to thoſe 
Iſlands, excluding all others under pains and for- 
feitures, with a non ob/tante to the Statute againſt 
Monopolies ; Judgment was given againſt this Pa- 
tent, Mich. 20 Car. II. 

11 Rep, fol. 54. Taylor's of Ipſwich caſe, com- 


pare this caſe with the Company of Taylors caſe z 


tor the good of Trade and Company,and the Orders 
and By-Laws fair and plauſible, yet damned, be- 
cauſe a reſtraint on trade. 

The Company had the profit of the reformation. 
No other difference between the caſes, than that 
this is a mighty, that a petty Company, _ 

14 Car. II. cap. 24. That Statute provides, that 
perſons by having Stocks in this Company, fhail 
not be adjudged traders within the Statutes againſt 
Bankrupts, which is called by Mr. Sollicitor the 
Judgment of the Parliament for this Grant. 

Says Mr. Sollicitor, St. 14 Car. II. cap. 24. 
takes notice of this Company, and that it is an ad- 
vantage to the Nation and Trade of it. 

Stat. 29 Car. II. 1. takes notice of this Company, 
and taxes every Capital Stock in the Company, at 
205. for every 10010. Capital Stock in the Com- 

any. 

F 45 This Poll-Act taxes all Guilds and Frater- 
nites, Bodies Politick and Corporate; this doth not 
make them legal Corporations, Guildsor Fraternities. 


The 
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The Judgment the Parliament had of this Grant, 
goth better appear upon the Journals of the Houſes 
of Parliament, of the complaints made to the Par- 
ſiament, that this Grant was a grievance, 

It is no new thing to mention proceedings upon 
Journals of Parliament : and the Judges take notice 
of them. Hob. Rep. & Rolls, 

And in a cauſe of this conſequence, it may be 
proper to adjourn it to Parliament, where it may 
receive the Judgment of his Majeſty in Parliament. 

This will be a ſafe eſtabliſhment of the Law in 
this great caſe, which concerns the King's preroga- 
tive, the right of the ſubject, and of the whole 
Kingdom in the trade of the Nation. 

It will meet there with a Judgment that will cer- 
tainly eſtabliſh it, if it be for the Intereſt of the 
King and Kingdom; but if for the enlarging of 
this great Company, it will meet with the com- 
mon tate of projecting Patents, againſt the intereſt 
of the King and Subject. | 

Ic is a mighty argument for the reputation of this 
Patent had with the Parliament, and the opinion 
they had of it, by taxing their Capital-Stock, at 
205, per Cent. ; 

So they do reputed Eſquires, at 5 l. by the head. 

Sollicitors, Attorneys, and oppreſſive Uſurers, 
have the like eſteem with this Act of Parliament. 

Stat. 3 Jac. cap. 6. This Statute is but declara- 
tory of the Common Law, and made to avoid que- 
{tions and ſuits in Law; which might be occaſioned 
by Charters of impropriating the trade of Spain 
and Portugal, and then in making for the trade of 
France. 

If the miſchiefs recited in that Statute, and the 
evils happening to England and the King's ſubjects 
be true, without all heſitation 

Thoſe Charters mentioned in that Statute, and 
condemned by that Statute, were not only grievous, 
but illegal, and Monopolies. 

It appropriating the trade of theſe Dominions to 
few Merchants, and excluding all other his Maje- 
ſty's ſubjects from the trade; „ 

Debarring the King's ſubjects in England, from 
that free and common traffick, which his ſubjects 
in Ireland and Scotland had ; Res 

To the manifeſt impoveriſhing of Maſters, Ow- 
ners of Ships, Mariners, Fiſhermen, Clothiers, 
Tuckers, Spinſters, and many thouſands of handi- 
crafts men. N ; 

The decreaſe of his Majeſty's Cuſtoms, Subſidies, 
and other Impoſitions. 85 perfor 

The ruin and decay of Navigation. 

The abating of the prices of our Wool, Cloth, 
Corn, and ſuch like. commodities. . 

The enhancing of all French and Spaniſh commo— 
ditics, that all Owners and Mariners, with divers 
others, ſnall be cut off from their ordinary means of 
maintenance, and preſetrving their eſtates. 

And all French and Spaniſh commodities, ſhall 
ve in a few hands. 

To the hurt and prejudice of all the ſubjects; 
therefore enacts, it ſhall be lawful for all his Maje- 
ſty's ſubjects in Eng!andand Nals, to have free li- 
berty to trade into, and from Spain, Fraiice and 
Portugal, in ſuch ſort as was accuſtomed at any time 
in his Majeſty's time. RE... 

Stat. 4 Jac. cap. 9, Made to confirm the Char- 
ter to the Company of Axeter Merchants, upon ſin— 
gular reaſons recited in the Act of Parliament, 
dechring the Stat, 30 Jac. cap. 6. ſhould not im- 
peach that Charter, being for publick good. 


The Great Caſe of Monopolies. 
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Stat. 45 Ed. III. cap. 4. That no impoſition 
ſhall be charged upon Wool in no ſort, without the 
aſſent of the Parliament: this Stat. was not made 
out of neceſſity, for it was the Common Law; yet 
it was thought fit by the Parliament at that time, 
to declare the Law by an Act of Parliament. 

Stat. 1 H. IV. cap. 16, 17. Againſt Letters Pa- 
tent made to ingroſs trades, Sc. Ay 
So ancient was the Monopoly, and ingroſſing Bf 
trades by illegal Letters Patent. 
When illegal things turn to a grievance, *tis uſual 
to ſuppreſs them by Acts of Parliament, and not to 
J-ave their Judgment to the ordinary Courts of Ju- 
ſtice, without declaration firſt had in Parliament. 
Stat. 21 Fac. cap. 3. This Statute takes notice, 
tho? the King's Diſpoſition, Judgment and Declara- 
tion was, that all Monopolies were againſt Law; 
and that no ſuitors ſhould move for ſuch Grants, 
yet upon miſinformations and untrue pretences of 
publick good, many ſuch Grants have been unduly 
obtained, and unlawfully put in execution to the 
great grievance and inconvenience of the ſubje@, 
contrary to the Laws of the Realm. gs 
For the avoiding whereof, that Statute is made 
againſt all Grants to any perſon or perſons, bodies 
politick or corporate, of any Monopoly; and de- 
clares the fame illegal. | ma 
This Statute doth quadrate with the deſcription 
of a Monopoly. » EEE 2 
So doth the Eaſt-India Company's Charter in all 
its points and parts, and in the exerciſe of it, qua- 
drate with theſe Monopolies, and their deſcriptions 
in our Law-Books and Caſes; EO 

With my Lord Coke's deſcription of a Mono- 
poly, in his 3d Inſt. cap. Monopolies. © 

If Mr. Sandys be pictured in Mr. Attorney's ar- 
gument, I take it the Eaſt-India Charter is pictu- 
red in this Statute, 3 4 

The Act of Tunnage and Poundage, 12 Car, II. 
ſays, The Commons in Parliament repoſing truſt and 
confidence in your Majeſty, in and for the fafe-guard 
of the ſeas, againſt all perſons intending, or that 
ſhall intend the diſturbance of your Commons, in 
the intercourſe of trade, and the invading of this 
your Realm; give and grant, for every Tun of 

Wine of the growth of Fance, that ſhall come in- 
to the Port of London, by your natural-borg fub- 


jects, 4 J. 105. by ſtrangers and aliens, 60. 


The like notice taken of Poundage, to be paid 
by ſubjedts and sees 
Ful. 67. Rates in Wares, *Sifks imported in Ships 
Fngliſh built, directly from the "Eaft-Indies, the 
pound weight containing ſixteen ounces z Subſidy 
dry T6 % rarer nga. 
Of the Manufacture of Hay, imported from 
thence in Engliſh built Ships, the pound weight 
containing ſixteen ounces ; Duty 17. 13s. 4 4. 

This Act diftinguiſhes between Subjects and 
Alien, Importers, , between Engliſh ' and Foreign 
Ships, not between the Eaſt: dia "Company only, 
and Aliens: fhall this Law made for England, be 
now appropriated to this Company, and the reſt of 
England excluded by this Grant againlt this Statute ? 
This Law is made for all the King's ſubjects and 
their Eugliſb- built Ships. : 7 

The conſideration of this Subſidy moves from all 
the ſubjes, the Grant is by all, and the benefit 
ought to be for all the ſubjects of England. 

The Law is the fame as to foreign importation 
from the Indies, as to importation from Jalh, to 
which this Companp coth not ptetenc. 2 
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The Act for incouragement and increaſing of 
Shipping for Navigation, 12 Car. II. the belt 
Law that ever was made for England in that Par- 
liament, except the Laws for the prerogative : 

The Proviſo in it follows: Provided, that this 
AR, nor any thing therein contained, extend not, 


or be meant to reſtrain the importing of any Eaſt- 


India commodities, laden in Engliſb-built ſhips ; 
and whereof the Maſter and three fourths of the 
Mariners at leaſt are Exgliſb, from the uſual place 
or places of loading them, in any part of the ſeas, 
to the Southward or Eaſtward of Cabo Bona Spe- 
ranza, although the ſaid parts be not the places of 
their growth. 

his Law made for the increaſe of Engliſb Ship- 


T 
ping and Navigation, doth this Company invade 
an 


appropriate this Shipping and Navigation to 
themſelves, by excluding all other Engli/h ſubjects, 

Is this for increaſe or decreaſe of Ergli/h Shipping 
and Navigation, to confine it to few hands, exclu- 


ding many? 


There is neither Common nor Statute Law can 
hold this Company. 

I hope the Judgment of this Court will bind 
them; and that this Act of Parliament will prevail 
againſt this Company. 

.. The Proviſo is for all Engh/amen to carry in all 
Engliſb-built Ships, any Falt-India commodities 
brought from Infidels. . 

The Charter ſays, this Company, and the Ships 
and their men ſhall only carry; which ſhall prevail, 
the Act of Parliament or the Charter? Theſe laſt 


mention'd Acts of Parliament diſtinguiſh between 
Subjects and Alien Importers, between Engliſb and 


Foreign Ships. 
Not between the Eaſt- India Company only, and 
Aliens: ſhall theſe Laws made for England, be 


no appropriated to this Company? 


- Shall they have the benefit of it? Can the King's 
Grant take from his ſubjects, the advantages given 
ome, 


I crave leave to obſerve ſome things, by way of 


| anſwer to Mr. Attorney's poſitions and inferences 


in his argument yeſterday. 
He diſtinguiſhes between inland and foreign trade, 
he did allow the ſuhject the benefit of a home trade 


without reſtraint. _ 


That the Husbandman might plough. ; 
That one Engliſhman might privately ſell to ano- 


ther by the Common Law, without licence from 


the Crown, | 3 | 

| Yer one ſubje& could not buy, ſell, or trade with 
another publickly in an open fair. or market, with- 
out licence from the Crown, and this for the pre- 


* ſervation of the peace, to prevent publick aſſem- 
blies and meetings: And that no Fair or Market 


could be kept, but by licence from the Crown. 
; 1 think chere are Fairs, Markets and Cor- 


porations in England by preſcription, and their be- 
ginning is not known, and ſuch are allowed by 
w. | | 


And preſcriptions are compared to the head of 


| Nile, which could never be diſcovered. 


And that ſuch ancient preſcriptions are as an- 
cient as the Grants of Kings or Inhabitants in the 


World. 


And for foreign trade : He laid it down 'for a 
polition, that no ſubject could trade abroad without 


the King's licence in any part of the Chriſtian World. 


I do not find any authority for this, practice, 
againſt it. | 

The reſt of the Counſel that argued for the Com. 
pany did not inſiſt upon it; nay, they did ſeem tg 
admit a trade for Eugliſß Merchants with Allen 
Chriſtians, without the King's licence. 

This is againſt the authority of F. N. Br. 85. 
Dyer 165, 296. againſt Lord Cos opinion, Roll 
Rep. Taylor's of Ipſwich, Stat. 9 H. III. cap, zo. 
Magna Charta, 2 F. III. cap. 9. 18 E. III. cap. 
3. 25 E. HI. cap, 2. 38 E. III. cap. 2. 5 R. Il. 
cap. 2. 12 H. VII. cap. 16. 

Stat. 26 H. VIII. cap. 10. Raſtaii 366. which 
gives the King for a limited time, power to licence 
trade and traders in ſome meaſure, in ſome parts, 
in ſome commodities. Jide the Statute, 

His diſt inction for Merchants to trade, withour 
coming to the Staple : and therein he diſtinguiſhes 
between Merchants and Traders, who are obliged 
to come to the Staple. ke | 

What warrant hath he for this diſtinction? The 
prayer of the Commons to the King in Parliament: 
the petitions of Merchants to the King: the 
King's reſtraint of Merchants in their trade, not- 
ſtanding Acts of Parliament: the continuing of the 
Staple, notwithſtanding Acts of Parliament ſeem- 
ing to the contrary, give him a handle for this ar- 
gument. 

1 H. V. 7. The prayer of the Commons to the 
King, to ſend foreign Merchants out of the King- 
dom: the King's anſwer, Roy adviſera, 2 H. V. 
cap. 5. GE 
Thoſe were Bills in Parliament preſented to the 
King for the royal aſſent; ſo were many of the 
Rolls of thoſe ages, preſented to the Kings for their 
royal aſſent, eſpecially in things which any way 
concerned the King in his prerogative. "Hf 

The Commons did not demand their rights in 
their Bills, but by Petition claim their right. 

Such anſwers of Roy adviſera, are no argument 
againſt the right of the ſubject. | 

Neither is the petition or. prayer of the Commons 
in Parliament, in any matter that 1s their right, to 
the Crown, any argument againſt their right. 

This was the uſual method, and ancient courſe 
of preſenting Acts of Parliament to the Kings, e- 
ſpecially in Rich, II's time; H. IV, and part of 
H. V. then corrected upon ſome complaints in Par- 
liament, tempore H. V. and H. VI. which may be 
read at large in the Rolls of Parliament. 

It is their uſual way to ſecure their right thus, ſo 
is the Petition of Right in Car. J. = 

The Prince's caſe, Co. Tit. 8. fol. 19. ſhews the 
various forms of Acts of Parliament, in the ſeveral 
reigns of Kings, ſometimes by way of Grants, Ge. 

hat the Staple did continue till loſt, by the lols 


of Calais. 


Stat, 2 E. III. cap. 9. That the Staples beyond 
— ſeas, and on * ſide the ſeas, ordained by 

ings in times paſt, and the pains thereupon pro- 
videa ſhall ceale, Se. * | OE 

This Statute took away the Staples ſet up by the 
Kings, | 

But there was a Staple ſet up by Act of Parlia- 
ment, and reformed and altered by ſeveral Acts of 
Parliament, did continue notwithſtanding the Act 
0-2 EM 1 

But Engliſs Merchants are not within any of thoſe 
Statutes, or the meaning of them. | 


And 
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And I do not find that Mr. Attorney gives any 
account how theſe Staples were taken away by Law, 
hut vaniſhed at the taking of Calais; he hath not 
told us the beginning or ending of the Staple by 
law, I know no common Law for them, or his di- 
ſtinction. : 

Rolls Abr. Prerogative, Title Proclamation, Il. 6. 
2% E. III. by the Statute of the Staple, it was or- 
gained, that Merchants Aliens might bring from 
beyond ſeas, merchandize of the Staple, but not 
Merchants Denizens. | 

Becauſe Merchants Denizens doubted. to be im- 

eached in time to come for their merchandize, 
which they paſſed by virtue of ſuch Grant and Pro- 
clamation, foraſmuch as they were made out of 
Parliament. HY 

14es it is granted in Parliament, 34 E. III. cap. 2. 

Stat. 5 R. II. cap. 2. T his Statute prohibits the 
exportation of Gold or Silver, and that no perſon 
other than Lords and great Men of the Realm, true 
and notable Merchants, and the King's foldiers, go 
out of the Realm, without the King's licence. 

This is declared to be after publication of this or- 
dinance, which implies ſuch licence was not neceſ- 
fary before the making of this Statute, 

Mr. Attorney was pleaſed to allow, licences to 
particular perſons to trade were not revokable ; but 
Companies having ſuch licences may be diſſolved 
by Quo Warranto. . 

Therefore more ſafe to fix trade in Companies 
than perſons. | 

Then doth this Charter do the greater wrong to 
particular perſons, who by Law may have ſuch li- 
cences which cannot be taken from them. 

And it doth not appear, but Sandy; hath ſuch li- 
cence, or may have, and ought not to be reſtrained 

therein by any Grant. 
Mr. Attorney did turn this matter upon a que- 
ſtion of fact, which will, or will not make this 
Company and their Grant a Monopoly. 

Viz, Whether this Company and their Grant be 
a publick good and advantage to the trade of Eng- 
land. 

This is a matter not to be decided in this Court, 1 
ſuppoſe, and we cannot come at this queſtion in this 
cate z therefore not fit, ſafe or wiſe to determine the 
Law in this caſe, till the fact be cleared and ſettled, 
and that in ſuch a Judicature where this queſtionmay 
be determined and ſettled, and the Law thereupon 
declared and eſtabliſhed. 

It appears to the Court, there are many illegal 
things in this Grant, 

That the Grant is a reftraint to the trade of Eng- 
if Merchants. 

That it is a new Grant. 

That it may be dangerous to eſtabliſh ſuch Grants 
by Judgment in a Court of Law. 

That there are ſome things in the Canary Patent, 
in Darcy's Patent, nay, in the Patent for ſweet wines, 
that were commendable and uſeful; yet that little 
good did not prevail, but the whole periſhed, and 
was poiſoned in the Monopoly of thoſe Grants. 

It is adviſeable how this Court, in this action, can 
adjudge for the Plaintiffs upon this Record, where 
the whole Grant is ſet forth upon Record in plead- 
ing; and it appearing to the Court, that ſome parts 
of this Grant are manifeſtly illegal, and may occaſion 
oppreſſion to the ſubject, and that the beſt parts of 
this Grant are doubtful, if good or uſeful for Eng- 
1,nd, or the trade of it: 
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It cannot appear upon this Roll, for what part of 
this Grant, the Court ſhall ac judge for the Plaintiffs, 
and againſt the D-fencanr. 

And it cannot app»ar what part of it Coth appear 

to the Court to be illegal. 
This may turn to a precedent for the whole Grant 
in after-ages, fiace. we judge by precedents: And 
this precedent may occaſion more Monopoly Pa- 
tents, and this Judgment give them ſanction. 

As for the ſecond point in this caſe; whether this 
action be maintainable by the Company againſt the 
Detcndant Saudhs, admitting their Grant to be good: 

1. To allow luch an action in a Court of Law for 
this Company againſt a ſingle ſubject, will be to give 
them opportunity to ruin any ſubject, that*ſha!l 
oppoſe them in trade, 

They that are too great for all other Companies 
in England, muſt be too ſtrong for any private ſub- 
Ject in conteſt, 

2, If their Grant be a legal Grant, they have 
ſufficient pains and penalties in it to reduce any per- 
fon to compliance with their Grant, without the aid 
of actions in Weſt min ſter- Hall. 

And the Grant which makes them a Compa?y, 
and doth conſtitute them and their power, doth di- 
rect the remedies, ways and methods to ſupport and 
maintain them in their Power and Company, in ail 
the things granted them; and there being no remc- 
dy given them by action, I think it may be hard to 
adjudge, that an action will lie for them in this 
caſe againſt the Defendant. 

In cafes of new Injuries created by Grants, or by 
Act of Parliament, and Remedies created to repair 
ſuch Injuries in the Grants and Acts that create 
them, ſuch remedics are to be purſued, and not 
new remedies to be given in Courts for ſuch new 
created Injuries. 

This is an action brought upon the Grant, where 
no ſuch remedy is provided by the Grant, and other 
penalties are provided by the Grant. 

The Grant directs and gives forfeiture of all the 
goods imported againſt it, and the Ship wherein 
they are imported ; but the Grant doth not expreſs 
the offender to anſwer damages to the Company, 
which is required by this action, and no ſpecial da- 
mages are laid in the declaration, 

This is like a penal Statute, which creates an of- 
fence, and adds a penalty. 

The party ought to ſue for ſuch penalties, and not 
to ſue for damages in an action upon the caſe. 

This may be the caſe upon the Statute, 2 E. VI. 
for tithes, it gives debt and no damages; fo the caſe 
doth not lie upon that Statute. 

Upon the Statute for forcible entries, and u 
all other penal laws, which give penalties by ſingle, 
double, or treble damages ; 

It was never practiſed to bring actions upon the 
caſe, upon ſuch Statutes, unleſs in Darcy's caſe, 
which action miſcarried, Moor 671. | 

I humbly conceive this action is not like actions 
upon the Cuſtom of London, or upon Duties to the 
City of London, which have been brought by way 
of Indebitatns for the duty. 

In all theſe caſes there was a certain duty created 
by the Grant, Cuſtom or Charter, which made the 
party Debtor to the Corporation; but in this caſe 
here is no duty created, 

Only an injury declared, and a penalty directed, 
which ought not to be turned to an action upon the 
caſe, in my opinion. 
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I hope the Court will not make a precedent, tor 
the Company to multiply actions, againſt all per- 
ſons that they conceive to be interlopers or aggreſſors 
upon their Grant, Company or Trade. 

There is no ſpecial damages laid in the declara- 
tion to accrue to the Company: 

Only in general, that the Defendant, contrary to 
the form and effect of theſe Letters Patent, did trade 
withia the limits of their Grant, without licence of 


the Company, with a Ship called the Zxp:&atton, to 


the prejudice of the Company. 

Williams's caſe, 2 Co. 5. fol. 72. Defendant being 
Vicar of Alderbury in Com. Salop. is obliged by 
himſelf, or his Chaplain, to celebrate divine ſervice 
at Moolaſton, and within the pariſh of Alderbury 
every Sunday, and to adminiſter the ſacrament to 
the Plaintiff, his ſervants and tenants within his ſaid 
Manor, time out of mind, 

And that the Defendant had not celebrated di- 
vine ſervice, or adminiſtred the ſacrament to the 
Plaintiff, his ſervants and tenants for a certain time, 
ad damnum of the Phintiff. Non cul. pleaded, ver- 
dict for the Plaintiff, moved in arreſt of Judgment, 
that an action upon the caſe doth not lie. Had this 
been a private Chapel for himſelf and family, an 
action upon the caſe had lain; for then no other per- 
ſon could have brought an action but himſelf, 
his ſervants could not. 

But in this action, his tenants might bring their 
actions. 

Which may occaſion multitudes of ſuits, for one 
default in che Plaintiff. 

The ſame may happen in this caſe; every Mem- 
ber of this Company may bring the like action a- 
gainſt this Defendant. 

And as in that caſe the Plaintiff had not his re- 
medy in the Eccleſiaſtical Court; 

So hath the Company their remedy, as the King 
had againſt offenders, in trade without licence. 

If licence was neceſſary by Law, by contempt to 
his royal prerogative, or proclamation 

Compare it to the caſe of a nuſance in the high- 
way, no action lies for it, without ſpecial damages. 

They do not aver in the declaration, that this 
trade cannot be managed without their Company, 

If there be any legal puniſhment provided for ſuch 
offenders, ſuch puniſhments are to be purſued, and 
not new remedies by actions created, to the grievance 
and oppreſſion of the ſubject. 

Darcy and Allen, action on the cafe, brought by 
Darcy againſt Allen, for ſelling Cards contrary to 


his Patent; Judgment pro Def. 


Williams's caſe, g Co.p.72. Mary's caſe, lib. g. publi- 
cum damnum is not to be reformed by action upon 
the caſe, but by publick proceedings, by indictment; 
or the like caſe lies pro privato damno. 

The proceeding of the Company in this action, 
is ſuppoſed to be to right the publick in the name of 
the Company; not for the reparation of private 
damage, but to repair the publick in their Com- 


pany. 

The Company is in the nature of the late fancy'd 
Cuſtodes Libertatis Angliæ; a notion to ſerve the pub- 
lick as they would have it. 

And not to be uſed to recover damages for private 
injuries, but to ſupport and fave the trade in pub- 
lick actions. 

This Charter reſtrains the King in his prerogative, 
the Kingdom in its trade, the ſubjects in their free- 
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dom to trade; the King is concerned in his revenue, 
the ſubject in his right in this queſtion. 

What the Company cannot accompliſh by the 
forfeitures, powers and penalties of their Charter: 


| they deſign to eſtabliſh by the Judgment of the 
Court, in this action for the Company. | 


I know the Juſtice of this Court is ſuperior to 
this Company, and it is placed in ſafer and berte; 
hands than trade or regulation of it in the Company 
for England. 

I therefore pray ycur Judęment againſt ths 
Company, and their action, for th 
Defendant. 


Term. Hill. 36 & 37 Car. II. 

This Term the Judges“ delivered their opinions 
ſcriatim in this great caſe. Walcot was but ſhor: 
and his reaſons being included in thoſe of 77240. 
Ways, Sc. who ſpoke after, I have omitted them, 
to avoid repetition, | 

Holloway ſaid, all might be reduced to one ſin- 
gle point, which was, whether the Charter grant- 
ing a ſole trade to this Company, excluſive to all 
other, be good. 

That this was a great point, both in regard of 
the King's prerogative, and the People's liberty. 

He divided all trade, ut ſupra was done per 
Sawyer Attorney-General, 

Foreign trade with Chriſtians, hath been open'd 
by ſeveral Acts of Parliament; and at Common 
Law *twas an inherent prerogative in the Crown, 
that none ſhou'd trade with foreigners without the 
King's licence. And the King having this preroga- 
tive at Common Law, an Act of Parliament is ne- 
ceſſary to diveſt him of it; which none hath done 
but to ſome particular places. ; 

Michelborne's caſe, cited by thoſe that argued for 


the Company, hath not in any ſort been anſwer'd 


by the other fide. 

This is a trade not to be carried on but by a 
— and none can erect a Company but the 

ing. 

The King hath the ſole power of this trade, as 
of war and peace; and by declaring a war, he may 
determine a publick trade, tho? ſettled by Act of 
Parliament, | 

NoParliament ever look'd on this as a Monopoly, 

nay, ſo far from it, as in the 14 Car, II. cap. 24. 
this Company, Sc. are ſaid to be an advantage to 
the publick ; and that Act was made, that the 
perſons of this Company, c. ſhould not be dil- 
couraged in thoſe honourable endeavours, for pro- 
moting publick undertakings ; then how can this 
be a Monopoly ? 
It never hath been queſtioned as ſuch by Parlia- 
ment, though they have look'd narrowly into the 
King's prerogative, even to the queſtioning ſome 
things that were his undoubted right ; and concludes 
pro Quer. 

Withins. Here are two points | 

Firſt, Whether Letters Patent giving a ſole 
trade to a Company, excluſive to others, be good? 

Secondly, Whether, in caſe if they be good, an 
action lies? 

He thinks there is but one queſtion, and that 
whether the action will lie or not, as the 9 
hath an intereſt or not. For if they have an intere 
by theſe Letters Patent, then the action will un- 
queſtionably {lie, ; The 


1684. 


The caſe depending ſolely on foreign trade with 
lalidels, he ſhall apply to that, and not meddle 
with inland trade, 

»Tis is a great point as to the King's prerogative, 
and the people's liberty. 

Firſt, Ne takes it, that by the Common Law the 
King has a prerogative to reſtrain all his ſubjects 
from going beyond tea, as F. N. B. 85. *Tis true F. 
ſays, every ſubject may go out of the Realm to 
merchandize, c. but that is to be underſtood, he 
ſhall not be puniſh*'d for fo doing, but the King 
may prohibit him, as appears by the ſame Book; 
and that three ways, (i. e.) by the Great Seal, the 
Privy-Seal or Signet, or by Proclamation. And 
tho? in Dyer 165. cited by Mr. Williams, *tis ſaid, 
that before R. II. ſubjects may go beyond ſea, yet 
tis there agreed, the King may prohibit; and a 
quere is made, if a going over without a licence be 

not a contempt, though there was no prohibition. 
Afterwards in the ſame Book 296. tis holden ſuch 
departure before expreſs prohibition is no contempt z 
but all the Books ſay, when there is a prohibition, 
then it is a contempt. 

As none may go againſt, or without the King's 
licence; ſo if they are gone, the King may recal 
them, as appears by Dyer 3 75. 

Tis objefted, the King may prohibit ſome parti- 
cular perions by writ 3 but he cannot prohibit all 
his ſubjects. 

Anſwered, There are ſeveral ways of prohibi- 
ting by writ, which is directed to particular perſons ; 
and by proclamation, which is general, 

And all the King's fubjects are bound to take 
notice of the King's Great-Seal and Privy-Seal. 

Secondly, The King hath the controuling power 
over all trade with Infidels ; he may ſay, over all 
foreign trade in general: he faith, Michelborne's 
caſe goes farther than Filzberbert's N. B. and he 
hath not heard any authority offer'd againſt Michel- 
borne*s caſe, as to trade with Infidels; and the opi- 
nion in that caſe ſeems to be given upon ſuch a que- 
ſtion as this, So that *ris the judgment of the Court 
in a like caſe, for he who was then Chief. Juſtice de- 
liver'd it, and none of the Court oppos'd it. 

The prerogative of making leagues is in the King, 
and he may make them as he pleaſes; then it wou'd 
be hard, the Law ſhou'd give the King a power to 
make leagues, and yer the ſubjects ſhould have a 
right to do ſuch things to break them. But though 
the ſubjects may not trade with Infidels, yet the 
King may licenſe them, or trade himſelf; as the 
Jews were prohibited commerce with the Nations, 
8 85 traded with Hiram King of Tyre for 

Old. 

The ſeveral Licences and Petitions, cited and 
ſhewn by the Plaintiffs Counſel, tho' they prove 
no right in the Crown, yet are evidences of it; for 
to what purpoſe ſhou'd there be ſo many li- 
cences from the Crown, and petitions from the Com- 
mons to the King, for liberty to trade, unleſs the 
King had ſuch a right? Therefore, unleſs where the 
Parliament hath open'd it, the King hath power 
1 all foreign trade, eſpecially with In- 

dels. 

Objection. But though the King had ſuch right, 
yet now the prohibiting part of the Patent is void 
by the Statute of E. III. which is pleaded; and 
the enabling part of the Patent is void by the Sta- 
tute of Monopolies. 

Anſwer. As to the firſt, that Statute relates not 
to this trade. 
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Firſt, Becauſe no ſuch trade then in being; fo 
that the Parliament could have no regard to it, un- 
leſs by prophecy, neither could they know whether 
it would prove hurtful or beneficial to the King- 
dom. But take the Act at the largeſt, yet you 
muſt take it to relate to the ſubject matter, which 
was for Wool ; ſo that the words ſpall be open, may 
be taken free from Cuſtom, and to have no other im- 
poſitions upon them. 

As to the ſecond, whether a Monopoly; he ſays, 
a Monopoly is no Immoral Act, but only againſt 
the politick part of our Law; which if it happen 
to be of advantage to the pablick, as this trade is, 
then it ceaſes alſo ro be againſt the prohibiting part 
of Tha Law, and ſo not within the Law of Mono- 
polies. | 

The Company hath been in poſſeſſion of this 
trade near one hundred years, and that poſſeſſion 
will in time give a right; and cited Grotius de Jure 
Pacis, &c. and concludes pro Quer. 


The Argument of the Lord Chief. 
Juſtice Jefferies, at the Court of 
King 's-Bench, concerning the Great 
Caſe of Monopolies. 


The Eaſt-India Company Plaintiffs, and 
Thomas Sandys Defendant ; wherein their 
Patent for trading to the Ea/t-Indies, exclu- 
ſive of all others, is adjudg'd good. 


Entred Trin. 35 Car. Il. B. R. Ret. 126. and ad- 
Judged Termino F. Hilar. Anni 36 & 37 Car. II. 
& Primo Fac. II. | 


. 
I, Eferfdant demands Oyer of the Letters Pa- 
tent which are ſet forth in bæc verba: In 
which (as it hath been obſerv'd) the penalty of for- 
feiture of ſhip and goods, one moiety to the King, 
and the other to the Company, and impriſonment, 
is omitted, 

2. There is a clauſe, that the Company may li- 
cenſe ſtrangers or others, and that the King will 
not without the conſent of the Company give li- 
cences, &c. 

3. That none ſhall have a Vote in the General 
Aſſembly, but he that hath 300 J. Stock, 

4. And there is another clauſe, which hath not 
been mention'd by the Counſel on either ſide 
that if it ſhou'd hereafter appear to his Majeſty or 
his ſucceſſors, that that Grant, or the continuance 
thereof, ſhall not be profitable to his Majeſty, his 
heirs, and ſucceſſors, or to this Realm, that after 
three years warning under the Privy Seal or Sign 
Manual, the ſame ſhou'd be utterly void. | 

For Plea, the Defendant ſays, by an Act of Par- 
liament, made 15 E. III. it is enacted, that the 
ſea ſhall be open for all Merhants to paſs with their 
merchandizes where they pleaſe ; and that the De- 
fendant by virtue of that Act, and according to 
the Common Law of England, did traffick within 
thoſe places mention'd in the declaration, without 
any licence, and againſt the will of the Company, 
as the Plaintiffs have declar'd, prout ei bene licuit. 


Plaintiff demurrs. | 
In the debate of this caſe, at the bar, there were 
ſeveral matters diſcoursd of; but at length by the 
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conſent of both ſides, as I apprehend, the caſe was 
reſolv*d into theſe two points. | 

t. Whether theſe Letters Patent giving or gran- 
ting licence or hiberty to the Plaintiffs, to "exerciſe 
the ſole trade to the Indies, within the limits of 
their Grant, with prohibition to all others, be good 
in Law ? | | 

2, Admitting the Grant good, whether this ac- 
tion be maintainable for the Plaintiffs? | 

Now to let me into the debate of theſe two 
points: I think not amiſs to remember ſome things 
that have been mention'd by the Counſel, that [ 
think are no ways in queſtion, 1 

I. At this time I conceive, therefore, that whether 
the King may prohibit his ſubjects from going beyond 
ſeas by writ or otherwile, by his a>{olute preroga- 
tive, without giving any reaſon, is not the queſtion ; 
nor ſure was it ever thought a queſtion, till it was 
lately ſtirr'd at the bar. For the writ in Fitz. N. 
B. 85. and the Regiſter import no ſuch thing; and 
our Books ſay, the ſurmiſes mention'd in thote 
writs are not traverſable: ſo is Dyer 165, & 290. 
For ſurely the King may reſtrain his ſubjects from 
going beyond ſea, and is not bound to give any rea- 
{on for his fo doing; but that is not now in que- 
ſtion. | 

II. In the next place, I do not conceive there is 
any difference (tho' much diſcourſe hath been about 
Trdians and Infidels) whether the Eaſt-Indies were, 
at the time of the Grant of this Patent, inhabited 
by Cbriſtians or Infidels; tho? by the way, in the 
debating of this caſe, I ſhall ſhew perhaps that 
matter may in ſome mealure affect the Defendant, 
but will not at all affect the Grant to the Plaintiffs. 
do that I conceive, that whether this country or place, 
or any other inhabited by Chriftians or. Infidels, that 
is not otherwiſe provided for by Act of Parliament, 
will make but the ſame queſtion. | 
III. Whether every clauſe and article in theſe 
Letters Patent, viz, touching forteiti e of ſhipand 
goods, impriſonments, or divers other clauſes con— 
tain'd in the Charter, be legal or not, is not now in 
queſtion. For ſurely it would be hard to maintain 
them all, and therefore the Plaintiffs Counſel have 
avoided thoſe queſtions, by bringing this action; 
and tho? the Defendant's Counſel have mentioned 
them, yet ſurely it was only intended to fully the 
cauſe, and not that they thought them to affect the 
A 5 : 

IV. Nor is it the queſtion, whether by this 
Grant to the Plaintiffs, the King has fetter'd or 
con ſin'd his prerogative, by putting in a covenant 
ro exclude himſclt from granting licences to others 
of his ſubjects, to trade within the limits of the 
Plaintiffs Charter; tho* Mr. Williams (always a 
friend to the King's prerogative) in tenderne!s and 
care thereof, ſcem'd to be ſurpriz'd by the inconſi- 
derate extravagancy of the Grant; and wou'd have 
us believe, that he was afflicted with the diſmal con- 
ſequences that muſt neceſſarily enſue by the King's 
parting with fo great a prerogative; and that either 
by the advice, conſent, or the inadvertency of his 
Attorney-General, and the reſt of his Count, by 
having a greater regard to the Eaſt- India Company 
for the lake of their money, than they had to the 
King in diſcharge of their duty. To acquit them 
and us, therefore, of that dilemma, I am of opi— 
nion, though it makes nothing to the queſtion that 
is now before us, the King may grant licences to 
any of his ſubjects to trade to the Eaſt- Indies, not- 
wittiftanding the Charter, or any article, clauſe or 
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condition therein contain'd, to the contrary ; and 
notwithſtanding any caution or advertiſement, tha- 
in his argument he gave to the King, or his reflec. 
tion that he made upon his Counſel, cither for their 
ignorance or haſty inadvertency in the paſſing of tlat 
Grant, And Lam the rather induc'd to be of that 
perſuaſion, for that the molt learned of our Prof... 
fon whoſe opinions have been quoted by him and 
others that have argu*d on the Deſendant's ſide, were 
then of the King's Counſcl, and were privy to, 
and advis'd both theſe Letters Patent, and all o. 
thers of the like nature, that have been granted for 
theſe hundred years laſt paſt. , I therefore think 6: 
to ſay, that I believe Mr. Attorney-General, and 
the reſt of the King's Counſel, have diſcharged 
their duty as well to the King, by maintaining of 
this Grant, as Mr, Williams has in this inſtance ma- 
nifeſted his loyalty, by endeavouring to deſtroy it. 
In ſhort therefore, as I ſaid before, every Claule in 
this Charter is not to be maintain'd, and therefore 
is not to affect the queſtion now to be determin'd. . 

V. Whereas it has been objected, that though 
upon the pleadings it is agreed, that the Defendant 
never was a member of the Eaſt-Tndia Company, 
nor had any licence from them to trade to the 1;- 
diss, yet he might have a licence from the King; 
which, as I conceive, the King is not debarr'd to 
grant by any clauſe in the Letters Patent; yet I am 
oi opinion, that if the Detendant had any ſuch li- 
cence, it ought to have been ſhewn on his part, 
which not being done, it ought to be taken by us, 
as I believe the truth of the fact is, the Defendant 
never had any ſuch licence. 

VI. It was obſerv'd, that the Plaintiffs in their 
declaration had alledged, that this trade cou'd not 
be managed but per Hi modi Corpus Corporatum; and 
by this means they had excluded the King from con- 
ſtituting any more Companies to trade within their 
limits, tho? perhaps the advantage of this Kingdom 
might hereafter require it. Nay, tho' the Indians 
might deſire a further treaty of commerce, or that 
the trade of theſe places might require more Com- 
panies to be erected; yet ſay they, this Grant hath 
made the Plaintiffs a mere Republick, and thereby 
has alter'd the conſtitution of England, in the ma- 
nagement of trade by Commonwealths, by placing 
it in Companies, who (were they independent upon 
the Crown) are truly ſo call'd. Yet in as much as 
I did before obſerve, that the King is not by this 
Grant either excluded from making any new trea- 
ties with the Indians, or from making any Corpo- 
rations, or granting any other licences to any of 
the reſt of his ſubjects, notwithſtanding any of the 
clauſes in the Charter; ſo I am of opinion that that 
objection alſo does not affect the queſtion now to 
be determin'd: and for that reaſon, amongſt others, 
I thought it not improper to mention that clauſe in 
the Charter that was omitted at the Bar, which the 
King has annexcd as a condition to his Grant; that 
if it thould hereafter appear to his Majeſty or his ſuc- 
ceſſors, that that Grant, or the continuance thereof, 
in the whole or in any part, ſhould not be profita- 
ble to his Majeſty, his heirs and ſucceſſors, or to 
this Realm, that after three years warning by war- 
rant, under the King's ſea! or ſign manual, it ſhould. 
be made utterly void. So that it appearing that the 
King hath neither divelted himſelf of the power, 
nor at the time of the Grant did deſign to be pre- 
vented to ſhew his inclination for the promoting of 
the advantage of his Kingdom, has given himſelt 
ſcope enough to obviate all thole emergencies. * 

by 
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by the way [ cannot but obſerve, that Mr. Jilliams, 
to ſhew his diſlike to a Commonwealth, declared it 
to be abſolutely oppoſite to the intereſt of a ſingle 
perſon 3 but the ſingle perſon he concern'd himlelt 
tor, was not the King and his prerogative, but his 
Client the Defendant, and his trade; who, tho' I can- 
not in propriety of ſpeech call a Commonwealth, yet 
cannot but think, this oppoſition of his ſeems to 
roceed from a Republican principle. For he by 
his interloping has been the firſt ſubject, that within 
this Kingdom for near an hundred years laſt paſt, 
hath in Weſtminſter -hall publickly oppoſed himſelf 
againſt the King's undoubted prerogative in the 
Grant now before us: and I hope, by thisexample, 
the reſt of his Majeſty's ſubjects will be deterr'd 
from the like diſobedience. 

There were ſome other ſuperfluous objections 
made againſt the claules in the Charter, and againſt 
the formality of the pleadings, which I think not 
neceſſary to remember; and therefore having thus 
bremiſed, I ſhall now deſcend to thoſe points I think 
only material in this cauſe. | 

1. The firſt and great point in this cauſe, is, 

whether this Grant of the ſole trade to the Indtes, 
to the Eaſt-India Company excluſive of all others, 
be a good Grant in Law or not; and I am ct opinion 
it is. And by the way, I cannot but make the fame 
remark in this caſe, as my Lord Chief-Baron He- 
ming made in the great caſe of Bates in the Exche- 
quer, Lane, fol. 27. that it is a great grace and eminent 
Act of condeſcenſion in the King to this Defendant, 
that he does permit this great point of his preroga- 
tive to be diſputed in eſi minſter- hall; but by this he 
does ſufficiently ſignify to all his ſubjects, that he will 
perſiſt in nothing, tho? it ſeem never ſo much for his 
advantage, but according to the Laws of the land. 
[ ſhall therefore endeavour to make it appear, that he 
is inveſted with this prerogative by the Law of this 
nation: but by the Law I do not only mean the 
cuſtomary Common Law or Statutes of this Realm, 
which are native and peculiar to this Nation, which, 
as Mr. Attorney well obſerved, are not adapted to 
this purpoſe. But ſuch other Laws alſo as be com- 
mon to other Nations, as well as ours, and have 
been received and uſed time out of mind, by the 
King and People of England in divers caſes, and by 
ſuch ancient uſage are become the Laws of England 
in thoſe caſes 3 namely, the general Law of Nations, 
the Law-Merchant, the Imperial or Civil Law, 
every of which Laws, ſo tar forth as the ſame have 
been receiv*d and us'd in Exgland time out of mind, 
may be properly faid to be Laws of England. 

And for the better communicating my thoughts 
upon this ſubject, I will proceed by theſe ſteps : 

1. I will very briefly conſider of the inland trade 
within this Kingdom, and the foreign trade with 
other Nations ; and therein obſerve, that the King's 
prerogative 1s concern'd in both, and that there is 
a great difference between both, allow'd by the 
Municipal Laws of this Kingdom, 

2, I ſhall ſhew that the liberty of foreign trade 
may be reſtrain'd. 

3. That foreign trade and commerce being intro- 
duc*d by the Law of Nations, ought to be go- 
vern'd and judg'd according to thoſe Laws, 

4. That by the Laws of Nations, the regulation 
and reſtraint of trade and commerce is reckon'd 
inter Juris Regalia, 1. e. the prerogative of the 
lupreme Magiſtrate, 

5. That tho* by the Laws of this Land, and by 
the Laws of all other Nations, Monopolies are pro- 
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hibited, yet Societies to trade, ſuch as the Plain- 
titfs, to certain places excluſive of others, are no 
Monopolies by the Laws of this Land, but are al- 
low'd to be erected both here, and in other coun- 
tries, and are ſtrengthen'd by the uſage and practice 
of both, in all times; | 
6. I ſhall ſhew the authorities that are exant in 
our Books, together with precedents, and rea- 
ſons both publick and politick ; for, as my Lord 
Fleming ſays, that ſuch reaſons are good directions 
for our judgment in ſuch cales as theſe, being de- 
monſtrations of the courſe of antiquity 3 and there- 
in allo obſerve the neceſſity and advantage of ſuch 
Societies, and by the way endeavour to anſwer the 
ſeveral Acts of Parliament, precedents and autho- 


rities, with all other the objections that have been 


made againſt my conluſion. | 
Fir/?, then to conſider the difference between the 


inland and the foreign trade allow'd of in our. 


Books, and that the King's prerogative doth affect 
both. As to manufactures, under which all ſorts of 
Artificers are concern'd, I think they remain with 
the moſt liberty by the Common Law ; and,as Mr. 
Attorney obſerv*d, the publick weal is little concern'd 
therein, only to preſerve every one in the quiet enjoy- 
ment of the fruits of his own labour and induſtry, 
yet even in that the King's prerogative hath not 
been totally excluded: ſor as it is taken notice of in 
our Books, all things that are at this day enjoy'd 


by cuſtom or preſcription, had their commencement 


by royal Grant; and by that means no Artificer 
within the City of London can at this day uſe two 
trades, i. e. a Carpenter cannot uſe. the trade of a 
Joyner, or a Bricklayer of a Plaiſterer. 

2. As to the trade of merchandize or inland 
commerce, generally ſpeaking, it had the next free- 
dom by the Common Law, but was ſubject never- 
theleſs to be limited or reſtrain'd by the King's pre- 
rogative in ſeveral particulars; as for inſtance, to 
prevent all foreſtalling and ingroſſing. So Mr. 
Attorney did well obſerve, that numbers of people 
could not meet to traffick or merchandize, without 
being in danger of being puniſh'd as unlawful aſ- 
ſemblics ; the Crown therefore granted the liberties 
of Fairs and Markets, for the ſake of commerce 
and trade; all which did originally proceed from 
the Crown, and therefore by abuſing thoſe liberties 
may ſtill be forfeited tothe Crown; and paſſing by 
all other inſtances, I ſhall only inſtance one, taken 
notice of in our Books, which well confider'd may 
go a great way in the cale at the bar. Regiſter, fol. 
107. the King grants to the Abbor of Weſtminſter 
and his ſucceſſors, that they ſhould hold a Fair at 
Weſtminſter thirty odd days together, with a prohi- 
bition that no man ſhould buy or fell within ſeven 
miles of that fair during that time; and the King 
does there command the Sheriffs of London by his 
writ, to ſeize the body of an inhabitant of Salisbury, 
for ſelling clothes in Londen within the time of the 
Fair. Now here is a Charter granted to a particu- 
lar perſon excluſive of others, for a time ſubject to 
more objections than the Charter now in queſtion, 
yet approved of by our Books. Hence it came, 
that Corporations were erected, and trade confined 
to places and perſons excluſive of others; for all 
ſach came originally from the Crown, and, as I faid 
before in the caſe of Fairs, ſo I may now ſay in the 
caſe of Corporations,that though they claim liberties 
and privileges by preſcription, yct theſe originally 
proceeded from the Crown, and are therefore forfeit- 
able to the Crown : an eminent inſtance hereof, is 

that 
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chat caſe of the City of London, for abuſing their 
liberties, which they claimed by preſcription, con- 
firmed by divers Charters and Acts of Parliament; 
by Judgment of this Court, their liberties and 
franchiſes were ſeized into the King's hands, and 
therefore remain as a Vill to all intents and purpoſes, 
till his Majeſty ſhall be pleaſed of his bounty to re- 
ſtore them. Now that the inland traffick is moſt 
concern'd, either in Corporations, Markets or 
Fairs, which all proceed from the Crown; does 
plainly evince, that the King's prerogative has a 
more immediate influence over dealings in merchan- 
dizes, than it has over other mechanick crafts and my- 
ſteries: and that, as Mr. Attorney did well obſerve, 
to prevent frauds, deceits, and other abuſes either in 
weight, meaſures or otherwiſe, which would certain- 
ly interrupt ſuch commerce. But our Law goes yet 
a ſtep further, and allows further difference berween 
inland merchandize and foreign, and allows a dif— 
terent way of determining centroverſies that ariſe 
thereupon 3 the Common Law and Statutes of this 
Realm, allowing the Law-Merchant, which is part 
of the Law of Nations, ſhould decide ſuch contro- 
verſies. Decimo tertio H. IV. fuel. 19. a com- 
plaint ma de to the King and Council of fome goods 
taken away from a Merchant; it was moved in 
that caſe, that the matter might be determined at 
the Common Law: but the Lord- Chancellor faid, 
that the ſuit being brought by a Merchant, who is 
not bound to ſue according to the Common Law, 
to have his cauſe tried by twelve men, and to ob- 
ſerve the other ſolemnities of our Law; but ſhall 
ſue in Chancery according to the Law of Nature, 
- which is the Univerſal Law of the World. And 
it is in that caſe agreed by all the Judges, that if 
foreign merchandize were ſtol'n or waifed, they 
could not be ſeized, as other Eng/i/þ merchandizes 
might be by the rule of the Common Law, as waits 
and ſtrays: which ſhews plamly there is a difference 
in. the conſideration of our Law, between foreign 
merchandizes that croſs the ſeas, and other inland 
goods and commodities. If two Merchants be 
partners in merchandizes, one ſhall have an action 
of accompt againſt the other, ſecundum Legem Mer- 
catoriam, ſays the Regiſter, fol. 13 5. and F. N. B. 
117. D. And yet by the rule of the Common Law, 
if two men be jointly poſſeſſed of other goods, 
which are no merchandize, the one cannot bring. 
an action of account againſt the other; if one of 
the Merchants die, the Executor may bring his 
account . the ſurviver, for his moiety, Reg. 
135. F. N. B. 177. But if it were a copartnerſhip 
for other goods, it would ſurvive per jus accreſcendi, 
according to the rules of the Common Law. 

In an action of Debt upon a ſimple Contract, the 
Defendant may wage his Law; but it is otherwiſe 
in a Contract about Merchandize, in Lane's Re- 
ports Bates's Caſe agreed, Reg. 260. A. at Com- 
mon Law, the Goods of Eccleſiaſtical Perſons were 
_ excuſed from toll; but ſays the Writ, Dum tamen 
Merchandizas aliquas non exercitat de iiſdem. It 
ſhews, that when they fall under another conſidera- 
tion; if one man wrongs another man of his Goods, 

here an action of Treſpaſs will lie: But if a Mer- 
chant's Goods be taken upon or beyond the Seas, 
there muſt be a Writ of Reprizal to obtain ſatis- 

faction; the Parl. Roll. 3 Ed. 1. M. 19. in Archi- 
vis Turris Londini, where the bailiffs of Southampton 
are commanded by Writ, quod omnes Mercatores 
Leodienſes ad partes Angliæ accidentes per bona & ca- 


talla ſua diſtringantur ſecundum Legem Mercatoriam 
| 2 
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& Conſueludinem Regni, ad ſalisſuvrendum Mercatyy;. 
bus Florentinis, &c. Where, by the way obſery- 
that Lex Mercatoria, which differs from the org;. 
nary Common Law, is ſa id to be Conſretyds ror; 
Anglia; by which we may obſerve, that fred 
merchandizes and trades differ from others in th. 
eye of Law, even by the allowance of Commun 
Law it ſelf. 

Several Acts of Parliament have been alſo made 
for the more ſpeedy recovery of debts contractecd 
tor merchandizes, as the Statute of 449 Be 
the Statute de Mercaloribus, and the Statute Vici. 
mo Seſtimo Ed. 3. cap. 2. amongſt other things i. 
is enacted, That for Merchandizes buten aa, the 
Party ſhall be arreſted, and ſpeedy and ready Pg. 
ceſs ſhall be againſt him from day to day, and From 
hour to hour, according to the Lato Merchant, and 
not at the Common Law. So the Stature for erectno 
the Court of Inſurance, deſigned for the ſpeedy 423 
of Merchants, has left the determination, accord- 
ing to the Law of Merchants; and therefore hath, 
ordered the Fudge of the Admiralty Court always 
to preſide in thoſe commiſſions. By all: which 
I think I may fairly conclude, there is a great 
difference allowed of, between the inland and forvieg 
commerce; and that, 45 

2. I ſhall endeavour to prove, that the liberty of 
foreign trade may be reſtramed. 

And here I muſt premiſe, that as at firſt all things 
were promiſcuoufly common and undivided to all, 
ſo the free exerciſe of this univerſal right, was then 
inſtead of property; but as ſoon as the number of 
men increaied, and they found by experience the 
inconveniency of holding all things m common, 
things were reduced into property by agreement 
and compact; either expreſs, as by partition; or 
implied, by premier Occupancy. 

After this Government was eſtabliſhed, and laws. 
were made, even for the ordering thoſe things to 
which no man had any right; as for example, de- 
ſarts, places uninhabited, iſlands in the ſeas, wild 
beaſts, fiſhes, and birds; the former were uſually 
gained and diſpoſed of, by him that had the ſove- 
reignty over the People; the latter by him that had 
the dominion over the Lands and Waters, who 
might forbid all others from hunting, fiſhing, Sc. 

And in virtue of this univerſe} Law, his Majeſty 
and his Predeceſſors have always diſpoſed of the 
ſeveral Plantations abroad, that have been diſco- 
vered or gained by any of their ſubjects, and may 
do for the future, in caſe any other be diſcovered 
and acquired. For tho' the laws of Nations can 
command nothing which the law of Nature forbids, 
yet they may bound and circumſcribe that which the 
Law of Nature leaves free, and forbid that which 
naturally may be Jawful, Now to apply this to 


our preſent purpoſe of trade and commerce, Mr. 


Williams quoted that common ſaying, Commercia 
debent eſſe libera; from whence he infers, that by the 
law of Nature and Nations, the ſea and trade, and 
traffick ought to be free as the air; and for that he 
has cited Grotius de Jure Belli ac Pacis, cap. 3. Wel- 
wood's Abridgm. of the fea-laws, in his Epiſtle to 
the Lord Admiral; Grotins de Mari libero, where 
he ſays, Mare & Littora Maris Jure Gentium ſunt 
communia. Britton, cap. 33. De purchaſ, le Mere & 
le air ſunt thores Common; Sir John Burrough his So- 
vereignty of the ſeas; Baldus de rerum Domini. 
But I think none of thoſe Books can warrant his 
concluſion ; for ſurely that expreſſion, Commercia 


ſunt libera, cannot poſſibly be underſtood in ſuch 
; A 


1684. 


1 literal ſenſe, That egery man in every Nation 
ſhould be at liberty to trade, either in what com- 
modities, or to what place, or at what time ſoever 
he ſhall think fir. For I took it to be granted by 
all that argued for the Defendant, that trade and 
commerce mult be ſubject to ſome laws; and Gro- 
, in his Book de Mari libero, propoſes this main 
deſign, to prove, that any one Nation had not power 
ro hinder another Nation from free commerce ; and 
chat the Spaniards therefore had no right to pro- 
nibit the Dutch from trading into ſuch parts of the 
[ndies, whereof the Spaniards were not poſſeſſed, up- 
on pretence that they had the dominion of thoſe 
cas: Inter nos & Hiſpanos, ſays he, hec controver- 
a eſt, ſiine immenſum & vaſtum Mare regni unius 
nec maritimi acceſſio? Populone unquam jus ſit volen- 
tes populos probibere ne vendant, ne permuteiit, ue de- 
nique commeent inter ſeſe. And for the benefit of his 
Country men he doth therefore aſſert, /icere cuivis 
anti quamvis alleram adire, cumque ea negotiare ; 
which, taking that to be true, which by the law of 
Nations is certainly otherwiſe, yet nothing can be 
inferred from thence, but only the queltion of com- 
merce between one Nation and another. And how 
that was before leagues and treaties were made, lit- 
tle may perhaps be tound, as Mr. Attorney well 
obſerved, beſides the laws of hoſpitality, which do 
not give any demandable right; but ſurely Grotius 
there hath no particular reſpect to particular ſub- 
j:&s, of this or any other Nation, how far the ſu- 
preme power of any Nation may erect a ſociety of 
trade to a certain place, and for certain commodi- 
ties, excluſive of all other ſubjects of their own. 
And that plainly appears, both from the ſcope 
of his Book, as alſo for that for ſeveral years, both 
before and at the time of publiſhing that Treatiſe, 
the Dutch Eaſt-India Company was eſtabliſhed z 
which I ſhall have farther occaſion to diſcourſe of 
by and by. | IS 
As for Welwood's Epiſtle, I have ſeldom obſerv- 
ed that Epiſtles have been cited in Meſtminſter- hall 
as authorities: Yet ſuppoſing it to be fo, That all 
loyal ſubjects ſhall have their Petitions granted to 
ſafety and ſecurity in their trade; I ſuppoſe Wel. 
wood little dreamt of Interlopers, when he talk'd 
of loyal ſubje&s : if it can be meant only of ſuch 
who may trade by law, that is to beg the queſtion 
in reſpect of the Plaintiff and Defendant. As to 
that of Britton, That the ſea is common, it is an- 
ſwer'd by what hath been ſaid before; and Wel- 
wood, pag. 66. ſays, That by Commune or Publicum, 
is meant, a thing common for the uſe of any one 
iort of People, according to that Saying, Roma 
Communis Patria eſt, but not for all of all Nations; 
Melwood, pag. 66. That paſſage of Burrough is only 
obſerved, to prove the King's prerogative within 
the four ſeas; and tho' Mr. Williams would have 
inſinuated, as if the Sturgeons, and other great fiſh, 
and wrecks, and the like, had come to the King 
by the Stat. of 17 E. 3. c. 2. that Act was but a 
declaration of the Common Law; for he had it by 
the right of this prerogative 3 Ploroden's Commen- 
caries, in the caſe of Mines; Coke 5. Sir Henry Con- 
ſtable's caſe 3 theſe things were veſted in the King, 
by his prerogative by the Common Law, Yet I 
cannot but obſerve, that the Treatiſe of Mare Li. 
berum, on which Mr. Williams ſo much rely'd, was 
craftily writ, to overthrow the King's prerogative 
in that beneficial part thereof, relating to the fiſh- 
ing on the Engliſh coaſts z and contains a plain 
Proclamation for all perſons of any Nation, indit- 
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ſerently to fiſh in all kinds of ſeas; for, ſays cap. g. 
ol. to. Quæ autem navigationis eadem Piſcatus haben- 
da eſt ratio, ut communis mancat omnibus. And here- 
in tho' Mr. Williams intends io make good the pre- 
miſſes, I preſume that Mr. Pollex/er, that argued 
on the fame fide, has a greater concern for his 
friends in the Meſt, than to join with him to make 
good that concluſion. And before I go of trom 
this point, I think it not amiſs, the better to clear 
the way to my concluſions, to give ſome inſtances 
wherein other Nations, as well as our own, have 
not only thought it legal, but neceſſary for their 
ſeveral publick advantages, to pur reſtrictions up- 
on trade, and did not think it injurious to natural 
equity, and the freedom of mankind, ſo much dit- 
courſed of on the other fide, To give ſome few 
inſtances; Videmus Fura Commercigrum, ſays Bodin 
de Repnb. lib. 1 cap. 7. non ſolum omnibus fotulorum 
principumgue inter ſe conventis, verum etiam fingula- 
rum Statutis, &c, And after he has enumerated 
the compacts for trade between the Pope and the 
Lenetians, between the citizens of the Hans Towns; 
and the Kings of England, France, and Spain, and 
ſeveral other Countries; Illi, ſays he, inter ſe Com- 
mercium mullis modis perſonarum, mercium, l:co- 
rum, temporum atque omni alia ratione coarfarunt, 
So is Marguardus, fol. 155. and Buchanan in his 
7th Book de Rebus Scotiæ; and in all Countries, 
the importation and exportation of ſome commo- 
dities are prohibited, as ſalt from France, horſes 
from other Countries, wool from hence. In whom- 
ſoever that power of reſtraint does remain, the pow- 
er of licenſing ſome,and reſtraining of others, ſure- 
ly does alſo remain by parity of reaſon ; but of that 
more by and by. And as Mr Attorney did truly 
obſerve, upon peruſal of the Statutes that are now 
in print relating to trade, the Parliaments have in 
all ages, even to this King's reign, ſince his reſto- 
ration, thought fit to make more Jaws to prohibit 
foreign trade, than to increaſe it; as looking upon 
it more advantageous to the common weal. And 
thus having obſerved that other Nations, as well as 
we, have not only thought it legal, but neceſſary, 
to make laws for the reſtraint of trade; and there- 
by chought they did no injuſtice to the liberty of 
mankind: | 

3. I proceed to the next ſtep. I ſhall therefore, 
thirdly, endeavour to prove, that foreign trade and 
commerce, being introduced by the laws of Nati- 


ons, ought to be governed and adjudged according 


to thoſe laws; and I do not know of any Statute or 
Book of the Common Law now in print, that doth 
oppoſe this aſſertion. Coke 3 Inſt. fol. 18 1. in the 
margin, cited by the Defendant's counſel at the 
bar, Commercium, ſays he, Jure Gentium eſſe debet; 
nay, it is the expreſs text of the Law, ex Jure Gen- 
tium Commercia ſunt inſtituta : which being laid 
down as undeniably true, and ſo admitted to be by 
the Defendant's counſel ; I would infer from thence; 


ſince commerce and traffick are founded upon the- 


law of Nations by the natural reaſons of things, all 
controverſies ariſing about the ſame, ſhall be deter- 
mined by the ſame laws, eſpecially where there is 
no poſitive and expreſs law in that Country where 
ſuch controverſies do ariſe, to determine them by : 
and Mr. Williams ſeems to allow, that there are no 
ſuch laws in this Kingdom ; for he thinks that the 
controverſy now before us, is not to be decided 
but by Parliament. 

All other Nations have governed themſelves by 


this principle; and upon this ground ſtands the 
Court 
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Court of Admiralty in this Kingdom, vig. That 
there might be uniform Judgments given there to 
all other Nations in the World, in cauſcs relating 
to commerce, navigation, and the like. And in as 
mach as the Common and Statute Laws of this 
Reaim, are too ſtraight and narrow to govern and 
decide differences ariſing about foreign commerce; 


and can never be thought to bear any ſort of pro- 


portion to the univerſal law of all Nations, as the 
intereſts of all foreign trade do neceſſitate them to 
contend for: It will become us that are Judges in 
Hojtminfler-ba!l, for the better determining this 
caſe, to obſerve the methods uſed by our Predecel- 
ſors in determining ſuch like cauſes, and take notice 
of the law of Nations. 

The Common Law, by the ſeveral authorities 
cited before, takes notice of the Law Merchant; 
and as the Book of Id. 4. before cited, ſays it 1s 
part of the Jaw of Nations, and leaves the deter- 
mination to be according to that Jaw ; the ſeveral 
Acts of Parliament I before cited, make a parti— 
cular proviſion, that matters of this nature ſhould 
be determined according to the Law-Merchantr, 
which is part of the law of Nature and Nations 3 
and is univerſal, and one and the ſame in all Coun- 
tries in the World. And therefore Cicero ſpeaking 
of this law, ſays, Nen crit alia Lex Rome, alia 
Athens, alia unc, alia pojihac; ſed & inter omnes 
entes & omni tempore una endemque Lex oblinebit. 
And I the rather thought my ſelf obliged, more in- 
duſtriouſly to ſearch into the Law of Nations, the 
better to enable me to give judgement in this caſe ; 
the conſequence whereof will attect the King's ſub- 
jects in all parts of the World; and I was minded 
thereof, particularly, by my Lord Chief Baron 
Fleming, in the giving Judgment in the great caſe of 
Bates, about the impoſition upon currans, Lane, fol. 
27. and does not only affirm it as neceſſary, but 
the common practices of all Judges, in all Ages, 

Do not we leave the determination of Eccleſiaſti— 
cal cauſes, to be decided according to the Eccleſi- 
altical Laws; foreign matters, matters of naviga- 
tion, leagues, truces, embaſſes ; nay, even in the 
caſe at the Bu, the ſtopping of the Defendant's 
Ship by an Admiralty Procels, was left, by the o- 
pinion of all this Court, and afterwards by the 
Courts of Common Pleas, and Exchequer, to be de- 
cided in the Admiralty ; and by virtue of a proceſs 
out of that Court, his Ship is detained to this day. 
And, as I ſaid, that Court proceeds according to the 
law of Nations, and the matters before ſpecified 
are not to be controuled by the rules of the Com- 
mon Law. | 

And if cuſtoms make a law, then the cuſtom of 
Nations is ſurely the Law of Nations; which 
brings me to my next particular, which is the main 
thing upon which this cauſe will turn. 

Therefore, 4%), I conceive, that, both by the 
Laws of Nations, and by the Common Law of 
Ergland, the regulation, reſtraint and government of 
foreign trade and commerce, is "reckoned inter Fra 
Regalia, i. e. is in the power of the King: and 'tis 
his undoubted prerogative, and is not abridged 
or controuled, by any Act of Parliament now in 
force. _ | 

This queſtion 15 not concerning the confequences 
of this power, or any inconveniences that may hap- 
pen thereupon ; becauſe upon inconveniences a- 
riſing, the King is to be ſupplicated to redreſs 
them : which I ſhall farther take notice of, when 
J come to anſwer the particular object ions made 
againſt this Grant. 
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Commerciorum Jura ſunt privilegiats, ac in 1g 
is conceſſu qui exercendorim Mercatoritm lices tian 
Princigis indultu & authoritate merueruat, is the 
very expreſs Text of the Civil Law; and fo js 
Carſ gar ires, Conſt. n. 5. Hidirus de Refullica, it, 
lays, Que tameiſi fue Genlium eſſe videa;. 
tur probibere,tamet}t ſæ pe d Princi, thus videius. And 
in c. 6, quoted by Mr. Attorney, Thar the Laws or 
commerce are contained in the particular compacts 
and agreements of Princes and People. So Sa/my- 
fius, pag. 236. Mercatura eji res indifferens, in 2 
Magiſiratus vel in vetando vel fermittendo ſuam pro 
Con modo Reipublice poteſi imponere authoritatem, 
So Carpzevires, a famous German Lawyer, in his 
deciſions, lih. deciſ. 105, N. 13, & 14. Exempia hand 
rara junt, uli Priviligis & Edifto Principis commey- 
cia ad certas perſonas certave loca reſirmoere wide 
mis, Theſe Rules and Principles, aflerted to be 
the Laws of Nations, agree with the Principles of 
our Laws. Mr. Attorney, in his argument in this 
cauſe, cited many Records and Precedents to make 
good this aflertion 3 which I think he did with great 
clearneſs. I therefore will content my ſelf with as 
few of them asI can ; and only remind you of ſuch 
as I think ablolmely neceſſary to make good my 
afſertion, which I will do by theſe ſteps. I con- 
c:ive the King had an abſolute power to forbid 
foreigners, whether Merchants or others, from 
coming within his dominions, both in times of 
war and in times of peace, according to his royal 
Will and Pleature 3 and therefore gave ſafe- conducts 
to Merchants Strangers, to come in, in all ages, 
and at his pleaſure commanded them out again, by 
his Proclamation or Order of Council ; of which 
there is no King's reign without many inſtances, 
And the Statute of Mag. Chart. c. 30. fo much in- 
ſiſted on by the Defendant's counſel, is but a ge- 
neral ſate-condutt ; Ones Mercatores niſi [ublice 
ante probibiti fuerin!, habeant ſalunm & ſecurum con- 


dudtum, &c. Where, by the way I muſt obſerve, 


that Mercatores, ſays my Lord Coke, in his Com- 


ment upon the Chapter, is only intended of Mer- 


chants Strangers; for I cannot find, that in thoſe 
days any of the ſubjects of this Kingdom did apply 
themſelves to foreign trade; or at leaſt the trade 
was not ſo conſiderable, as to be taken notice of in 
any Book of Record that I can meet with, And 
before the making of that Statute, my Lord Ceke, 
2 Iiſt. ſol. 57. does agree, that the King might, 
and did prohibit Strangers at his pleaſure : But he 
conceives, and (with great reſpe& be it ſpoken to 
his memory, I think without any colour of rea{on) 
would make theſe words, ni/i publice probibeantur, 
ro intend only a prohibition by Parliament; and 
his reaſon is, for that it concerns the whole Realm, 
Now did the coming in of ſtrangers concern the 
Realm after the making of the Act, more than 10 
did before ? Surely no. Doth not the power of 
making war and peace, abſolutely belong to the 
King, by his prerogative ? And is not that of pub- 
lick concern to the Kingdom? And is not the pro- 
hibition of ſtrangers a natural dependant upon that 
prerogative? It the word publice there had beer 
out, there had been no colour for that concelt 3 
and ſurely the King's proclamation will make the 
matter as publick,as an Act of Parliament can do: 
nay, and I may ſay more, for Acts of Parliament 
anciently were mace publick by Proclamation ; fol 
in our Books we have many inſtances of Writs di- 
rected to Sheriffs of Counties, to cauſe Acts of Par- 


liament te be publiſhed by Proclamation; and ſo 
Wit 
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was the conſtant and ancient uſage. And is it not 
more natural for ſtrangers that are abroad, to take 
notice of the King's publick Edicts, which are known 
to be of great importance in all Countries, more 
than they would of an Act of Parliament that af- 
fects the King's own dominions only? Beſides, it ap- 

cars more impertinent, if you turn thoſe words 
into a Proviſo; and then it will amount to no more 
in plain Engliſb, than this, provided that this Law 

all continue, except it be hereafter repealed ; which 
ſurely would be very ridiculous. 

Mr. Attorney, and Mr, Sollicitor, both in their 
arguments, quoted ſeveral Records and Precedents, 
where the King, in all times after the making of 
chat Act, did prohibit ſtrangers from coming in, 
and did command them out when they were here, 
at pleaſure. I ſhall not trouble you with the re- 
petition of the Records, for they were many; nay, 
the King, when Acts of Parliament had prohibited, 
did grant ſafe- conduct; and of that ſort, in Rolls 
Prerogative, 180, you will find ſeveral inſtances ; 
and in the ſeveral Acts of Parliament cited by Mr. 
Attorney, to confirm the. King's prerogative, as 


do ſafe-conducts, it doth appear. Syder fin, fol. 441. 


it is ſaid, that the King by the Common Law, 
might prohibit the importation of foreign goods; 
and whoever acted againſt ſuch Prohibition, for- 
feited his Ship. 

The King might prohibit any of his ſubjects 
from going beyond the ſeas at pleaſure, and recall 
them again as he thought fit; and that, as I have 
ſaid betore, without giving any reaſon. The Books 
of Fitzherber!'s N. B. and Regiſter, before recited, 
make this evident, Mr. Attorney indeed cited 
many inſtances wherein the Kings had made uſe of 
their preragatives, as 7 Ed. 2. M. 10. Quadrage- 
fimo Ed. 3. M. 24. Stat. 5 R. cap. 2. which con- 
firms it, 3 Tnft. 179. Viceſimo quinto Ed. 3. M. 10. 
with many more * ; and indeed I think it was not 
denied, but that after a Prohibition 1t was an of- 
fence admitted of by the Defendant's counſel, for 
any ſubjects to go beyond the ſeas, Dy. 165 & 
296. agrees it. 

And that is ſufficient for the preſent purpoſe, 
there being a Prohibition in the Charter in queſtion, 
to all perſons that are not there mentioned, What 
influence the King's prerogative muſt neceſſarily 
have upon foreign trade and commerce, appears 
by his trequent granting Letters of Mart and Re- 
priſal: Theſe are not allowed of by the Law of 
Nature, Civil, or Common Law ; for thereby no 
man is bound by another's act, without his conſent, 
but by the general conſent of Nations, humana ne- 
ceſſitate exigente, The King only has the power of 
making leagues and truces with foreign Princes, 
upon which only all foreign trade does depend; 
and thoſe leagues are made upon ſuch terms and 
conditions, and under ſuch limitations, as both 
Princes think fit : Many inſtances to this purpoſe 
were allo cited by Mr. Attorney, to. which I refer 
my ſelf; and the differences that ariſe from Mer- 
chants beyond the ſeas, are to be determined ac- 
cording, to thoſe leagues, and cannot be decided by 
the municipal laws of this Realm, which cannot 
be put in execution in foreign parts. | 

Fourthly, The King is abſolutely Maſter of war 
and peace ; which he could not be, in cafe he had 
not a power to lay reſtraint upon his own ſubjects 
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in relation to foreign commerce; ſince eo ib, that 
war is proclaimed, all publick commerce is pro- 
hibited: and the counſel that argued for the De- 
fendant, admitted, That the King might prohibit 
his ſubjects to go or trade beyond the teas, in cafes 
of wars or plagues. How ſtrarg-ly prepoſterous 
then would it be for a man to imagine, thar the 
King ſhould have an abſolute power of war and 
peace, and yet be denied the means to preſerve 
the one, and prevent the other ! Is not that there- 
fore the great reaſon why the King is at ſo great 
expence in maintaining ambaſſadors and envoys in 
all the trading parts of the World, without which 
we ſhould be in a perpetual ſtate of war? Would ic 
not be monſtrous, that when the King is entred into 
league with any ſovereign Prince, in a matter of 
trade very advantageous to his People, to have it 
in the power of any one of his ſubjects to deſtroy it? 
As for inſtance, Suppoſe à league between our 
King and the Emperor of Morocco, for a trade to 
Tangier, were made upon condition, That no Eug- 
liſb Ship coming there for commerce, ſhould be 
above a hundred ton, and a fleet of merchant-ſhips 
within that condition, were in Port at Tangier ; 
and Mr. Sandy,, with the ſame obſtinacy as he ſeems 
to appear in this caſe, ſhould have gone with a 
Ship of above a hundred ton to Tangier ; that would 
have been an abſolute breach of the league, we 
ſhould have been immediately in a ſtate of war, 
the merchant-ſhips and goods abſolutely forfeited 
to the Emperor by the law of Nations, and they 
and their families thereby undone, without any re- 
medy, till Mr. Sandys ſhould be pleaſed to return 
into England; and alſo bring with him an cſtate 
ſufficient to make them a recompence : and then 
alſo perhaps it would be difficult to contrive ſuch 
an action in our Law, to compel Mr. Sandys to do 
it. Beſides, the King has no other way, it his am- 
baſſadors and miniſters in foreign parts, cannot pre- 
vail that right ſhould be done to his ſubjects; or if 
Mr. Sandys's interloping Ship, and all its cargo, had 
been wrongfully taken away from him by any fo- 
reign Prince, but by the King's declaring of a war, 
and compelling them to make reſtitution by force, 
the conſequence whereof will affect more than fo- 
reign traders would be then concerned, both in their 
perſons and purſes; and it would be very hard for 
all the King's ſubjects to lie under the burthen and 
charge, and the profits and advantages accrue only 
to a few. And here by the way I think it not im- 
proper to take notice of an objection.that was made 
by the Defendant's counſel, of the unreaſonableſs 
that the King ſhould be entruſted with this prero- 
gative z for as well as he may reſtrain perſons tra- 
ding to the Indies, he may alſo reſtrain them 
from trading into any other part of the World. 
The very objection ſeems to carry an unſavoury, as 
well as unreaſonable miſtruſt in a ſubje& to his 
Prince. For as it isa maxim in our Law, the 
King cannot be preſumed to do wrong; and I am ſure 
the conſtant practice of our preſent King has not 
given us the leaſt umbrage for ſuch diffidence : 
and I think I may truly lay, we are as ſafe by 
our Prince's own natural inclinations, as we can be 
by any law in this particular, The King has the ab- 
ſolute power of pardoning all offenders, by his inhe- 
rent prerogative, which an Act of Parliament cannot 
deprive him of,the caſe of murder is a full inſtance of 
&- CEE that; 


import foreign Gocds at their pleaſure, except Goods of 
le Roy vet efire Adviſe par ſon Couxſel. | 
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that; nor was that prerogative ever diſputed in 
any age, tho' never ſo troubleſome; ſaving in that 
ſingle caſe of the Farl of Danby, and that without 
any reaſon, that I could ever hear of. Is it therefore 
to be objected and preſumed, that the King will 
pardon all the traitors, murtherers and robbers, and 
other felons, and make ule of his prerogative to 
let all malefactors eſcape ? 
The King is the fountain of honour, as well as 
of juſtice, and in virtue of that prerogitive, may 
ennoble as many of his ſubjects as he pleaſes; and 
thereby exempt them from arreſts, and other com- 
mon proceſſes of the Law, by means whereof men 
do more ſpeedily recover their juſt debts, and have 
redreſs for injuries, 
the King wilt make ſuch a glut of noblemen, be- 
cauſe he may do it? And as this is againſt his 
inclination, ſo certainly it is againſt his intereſt, to 
make ſuch Grants as the Defendant's counſel ſeem 
to fear; for it is more for the King's benefit than 
it can be for his ſubjects, the greater the importa- 
tion of foreign commodities is; for from thence 
ariſe his cuſtoms and impoſitions, thoſe neceſſary 
ſupports of the Crawn : and therefore in ſome 
ſenſe the King is the only perfon truly concerned 
in this queſtion ; for this Iſtand ſupported its Inha- 
bitants in many ages, without any foreign trade at all, 
having in it all things neceſſary for the life of man. 
Terra ſuis contenta bonis, non indiga mercis, ſays 
the Poet. And truly, I think, if at this day moſt 
of the Eaſt- India commodities were abſolutely pro- 
hibited, tho* it might be injurious as to the profit 
of ſome few traders, it would not be ſo to the ge- 
nerality of the Inhabitants of this Realm. And 
therefore as I have offered thefe few inſtances to 
prove the King ſhould have ſuch a prerogative z 
in the next place I come to ſhew, that the Kings 
of Enzland have exerciſed this their prerogative in 
all ages : and as the King has the power of re- 
ſtraint of foreign trade, ſo he is the only Judge 
when it is proper to ufe that power, which ſeems 
plainly to be for the ſame reaſon. And I think 
Mr. Milliams's remark of the difficulty of this caſe, 
that it ſhould neceſſitate the King to call a Parlia- 
ment to aſſiſt him with power to determine this queſ- 
tion, is not to be paſſed by without ſome obſervation. 
God be praiſed, *tis in the King's power to call 
and diſſolve Parliaments, when and how he pleaſes ; 
- and he is the only Judge of theſe Ardua Regni, 
that he ſhould think fit to conſult with the Parlia- 
ment about. And Mr. Williams would do well to 
{five himſelf the trouble of adviſing the King of 
what things are fit for him to conſult with his Par- 
lament about, 'till ſuch time as he be thereunto 
called. But it hath been too much practiſed at this 
and other bars in Weſtminſter-ball, of late years, 
to captivate the Lay Gens, by leſſening the power 
of the King, and advancing, I had almolt faid, 
the prerogative of the People : and from hence 
comes the many miſchiefs to the King's ſubjects in 
parts abroad, by making the power of the King 
thought ſo inconſiderable, as tho' he were a mere 
Duke of Venice, being abſolutely dependant upon 
his Parliament. Would it not be mightily for che 
honour and dignity of the Crown of” England, 
think ye, that the Emperor of Fez and Morocco, 
or any Prince of the remote parts of the World, 
ſhoul1 be told, That Mr. Sandys, one of the King 
of Great Britain's ſubjects, came into the Empe- 
ror's Territories againſt his Prince's coaſcnt, and 
that he had no power to hinder him unleſs he would 
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conſult with all his Nobles, and the Repreſenta. 
tives of all his common ſubjects, to aſſiſt therein ? 
Would not the Emperor believe Sandys to be the 
greater Prince of the two? But tho? ſuch fort of 
declamations are ſo much for the ſervice of the 
Crown, and for the honour of the Kingdom, as 
they would have it believed ; yet I think they he 
the ſame tendency of duty and fervice to the Kine 
with ſome other matters that of late have happeneg 
amongſt us, viz. Some have been fo concerned, 1; 
well for the ſafety and fecurity of his Majeſty's fa. 


.cred Perſon, and to make him formidable to hi; 


rebellious ſubjects at home, as to deſire that his 
guards might be diſcharged, becauſe it looked as 
though he deſigned to rule by a ſtanding army ; 
and to ſhew their tenderneſs to his ſacred Life, 
would have him removed from the aſſiſtance of 
evil counſellors, as they called them; and Put him- 
ſelf into the hands of aſſaſſinates, as tho” one myr- 
dered Prince were not ſufficient to ſatisfy that piece 
of ſtate-policy, in one and the ſame age. And in 
order that he might have fufficient to ſupport the 
neceſſity as well as the dignity of a Crown, which 
all good ſubjects are zealous for; fome, of late 
have induſtriouſly endeavoured to have prevented 
him from being able to borrow any money upon 
the credit of any part of his revenue, a privilege 
that the meaneſt of the perſons concerned in that 
queſtion, would think themſelves highly injured to 
be debarred of. | | 

Theſe, and the like attempts, if not prevented, 
will render the King and his Government low and 
deſpicable in all other parts of the World: And 1s 
for the inſtance between a Denizen and a man na- 
turalized, I think it rather makes againſt, than for 
Mr. Williams's concluſion, as to the main queſtion. 
For tho' the King cannot naturalize a man, and 
thereby give him inheritable blood, as a natural 
born ſubject to inherit lands; yet he may make an 
Alien a Denizen; and by that means he becomes 
to have as much privilege as any of the King's na- 
tural ſubjects hath, as to trade and commerce, 
which is the only queſtion now before us: And! 
cannot help being of opinion, that this Kingdom 
was in greater regard abroad, and the Inhabitants 
thereof more proſperous at home, when the pre- 
rogative of the Crown was more abſolute than now 
it is: therefore it is our duty as good Judges, as 
well as good Subjects, to endeavour to ſupport it 
as much as we can by Law. And ſo proceed to 
mention ſome precedents and authorities, whereby 
the Kings of England have in all ages exerciſed thr 
part of their prerogative, of reſtraining, diſpoſing 
and ordering matters of commerce and foreign 
trade, by Royal Licences, Charters, and Diſpen- 
ſations. | 4 

And herein I ſhall content my ſelf with as much 
brevity as I can, only in producing ſome few of 
thoſe many inſtances, which were with great care 
and induſtry tound out by Mr. Attorney, and Mr, 
Sollicitor ; and by them fo learnedly and proper- 
ly applied to the caſe in queſtion, 

1. Therefore it has been well obſerved, that the 
Staples, which were the common and publick 
Marts for all Merchants to reſort to, were firſt e- 
rected by the King's prerogative, without any Act 
of Parliament ; as it doth plainly appear by the 
ſeveral Acts of Parliament mentioned at the Bar, 
either for ſetting the places, or enlarging the com- 
modities that were permitted io be brought to the 


Staple ; for ſurely in all times, when the Staple 
was 
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was fixed in the dominions of any other Prince; 
*12t muſt be done by league; which none can make 
but the King. To iaſtance one authority for all, 
the Stat. 2 Ed. 3. cap. 9. expreſly ſays, It is enact- 
e, That the Staples beyond the ſeas, and on this ſide, 
ordained by Kings in time paſt, &c. Mr. Attorney 
and Mr. Sollicitor cited ſeveral Records, and other 
Acts of Parliament, that allow this to be the 
King's prerogative abſolutely; which I ſhall only 
name, they having opened the particulars at large, 
viz. Viceſimo E. 3. Plac. Parl. Rolls Abr. fol. 108, 
130. Otav. E. 3. num. 20. 27 E. g. cap. 1. 43 E. 3. 
g. 1. 47 E. 3. N. 17. Prim. R. 2. N. 98. with 
many more; which did not only licenſe Merchants 
to repair to their ſeveral Staples, but prohibited 
them from carrying their ſtaple commodities to any 
other places. And the ſeveral Acts of Parliament 
made touching the Staple, only inflicted greater 
forfeitures upon the Perſons offending, more than 
the King by his prerogative did inflict; but neither 
added to, or diminiſhed any part of the power of 
the Crown: the truth whereof will alſo farther ap- 
pear by the conſent of the Parliament, plainly de- 
clared in ſeveral Statutes following, viz. 2 H. 5. 
c. 6. 2 H. 6. c. 4. 8 H. 6. c. 17, & 27. by which, 
and ſeveral other inſtances, both by Mr. Sollicitor 
and Mr. Attorney, I do conceive it does plainly 
appear, that the Statute of 2 £4.3. c. 9. Neno Ed. 3. 
c. 1. decimo quarts Ed. 3. c. 2. the Stat. of decimo 
quinto Ed. 3. mentioned in the Defendant's Plea, 
decimo 8 Ed. 3. c. 3. which the Defendant's coun- 
ſel have ſo much inſiſted on, for the opening the 
liberty of trade, only concerned Merchants of the 
Staples; and by the Acts of Parliament made rela- 
ting to that trade, ſince particularly mentioned by 
Mr. Attorney, ſtand now repealed. 

And tho? the place of the Sta ple, as well as the 
commodities, were aſcertained by Acts of Parlia- 
ment, yet the King granted to Merchants, licences 
to trade elſewhere; which prerogative is allowed 
of by Acts of Parliament, and other authorities in 
our Books : for inſtance, amongſt many athers, 
the Stat. 8 H. 6. 21. 22 Hen. 6. c. 4. 15 Hen. 6. 
c. 3. 27 H. 6. c. 1. 1H 7. jt. 3. A. 13 Bi 4. 
fol. 3. I. 5. E. 4. 33. 

And as the King, before thoſe Acts of Par- 
liament mentioned, ordered the merchandizes of 
the Staple; ſo all other foreign trade, not taken 
notice of by Acts of Parliament, were begun and 
abſolutely diſpoſed of by the King's prerogative ; 
for as my Lord Coke, in his Comment upon Mag. 
Chart. c. 30. does truly obſerve, That by Merca- 
tores there, only is meant Merchant Strangers; 
for as I faid, I do not find that any of the ſubjects 
of this King meddled in foreign trade, in -many 
years after the making of that Act: The firit in- 
ſtance I meet with, is in Malin's Lex Mereatoria, 
fol. 150. of the ſociety of Merchants, which is the 
Staples Adventurers, made by a Grant from K. E4.3. 
and were called the Brotherhood of St. Thomas a 
Becket of Canterbury, till the time of Hen. 7. who 
confirmed their Charter, but changed their name to 
that of Merchant Adventurers, by which name they 
continued a corporation, 

And that the King did ſhut and open foreign 
trade at his pleaſure, by many inſtances mentioned 
by Mr, Attorney and Mr.Sollicitor, does farther ap- 
pear, 33 Hen. 3. memb. 1. 2 E. 3. pars ſecunda 
memb, 35. 3 H. 3. N. 33. Rolls Prerogative 170, 
& 214. before cited, primo H. 5: 41. decimo ofta- 

Vor. VII. | 


of Monepoties. 563 
vo H. 6. N. 6d. and the Stat, of 12 H. 5. c. 6. 
which I have cauſed to be ſearched; And in Plow- 
den's Commentaries, in the great Caſe of Mines 
Royal, it is ſer down as a Rule, That ancient Char- 
ters and Grants of the Crown, are the beſt eviden- 
ces of the Prerogative. Phil. and Mary erected the 
corporation of Ruſfa Merchants, by Charter, with a 
prohibiton to others, with the like conditions with- 
in mentioned in the Charter at the Bar ; and was 
afterwards approved of in Parliament, in 8 Eliz. 
and the forfeiture mentioned in the Letters Patent 
made more effectual. And as Mr. Attorney did 
truly obſerve, that when Calais was taken, and 
thereby the Staples unſettled, Queen Elizabeth 
thought, according to the precedent of the Ruſſia 
and other Companies, it was moſt advantageous 
for the carrying on of trade and foreign commerce, 
to erect ſocieties and corporations; which was wel! 
approved of in thoſe times, and fo has continued 
ever ſince undiſturbed, until this preſent queſtion ; | 
which I ſhall more particularly inſiſt upon; when I 
come to diſcourſe of the next Head. | 

And here by the way, 1 ſhall only remember, 
that there were many Records and Books cited by 
the counſel at the Bar, to prove the difference be- 
tween alien enemies, and alien amies z and how 
theſe infidels are in law looked upon as perpetual 
enemies, and the many caſes that were cited about 
the Jews, and others, I think will not be neceſſary 
to be farther inſiſted upon; for I conceive they 
do not concern the queſtion that is now before us. 
For were not the Charter now in queſtion, in being, 
it would be worth while for Mr.Sandys to conſider, 
how far he might be obnoxious to puniſhment, for 
trading with infidels, who are in law called per- 
Petui inimici. And therefore I conceive, it is as pe- 
nal for any of the King's ſubjects to trade with 
infidels, who are alien enemies, without a royal 
licence, as it js to trade with alien amies, contrary 
to a royal prohibition. And I cannot conjecture 
how he will avoid this rock, notwithſtanding his 
pretended skill in navigation, without making uſe 
of this Charter as a ſafe- conduct to him, by impli- 
cation; though he ſeems here fo much to ſtrug- 
gle againſt it: and how far that would prevail 
for his benefit, may be alſo conſidered. But as I 
ſaid beſore, | | 

4. The true queſtion is, Whether this be a good 
Grant to the Plaintiffs, of a ſole trade to the Indios, 
were the Inhabitants thereof chriſtians or infidels, 


excluſive of others? 


And therefore I proceed to the next fiep, That 
though unlawful engroſſing, and Monqpolies, are 
prohibited by the laws of this, and all other Na- 
tions; yet Ido conceive, that the Charter now in 
queſtion, of a ſole trade excluſive of others, is no 
ſuch unlawtul engroſſing, or Monopoly, but is 
ſupported and encouraged, as conducing to pub- 
lick benefit by the Law, Practice and Uſage, of this 
and other Countries. And herein by the way, 
though the word Monopoly, or Engroſſing, generally 
ſpoken of, is odious in the eye of our Law, yet 
ſome Engroſſings, and ſo ſome Monopelies, are 
allowed of in our Books; and ſo I deſire to be 
underſtood, when I ſay a lawful or unlawful Mo- 
nopoly, or a lawful or unlawful Engroſſing. And 
in as much as this is the great, and, as I think, 
the only objection that either hath, or can be made 
againſt the preſent Charter, I ſhall be the more 
particular in giving my opinion therein; with 
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the reaſons and authorities that have induced me 
thereunto. 

[ premiſe only this, that in all thoſe Countries 
where ſocieties of trade gre erected by the ſupreme 
Power, excluſive of all others, as the caſe at the 
Bar, Monopolies are forbidden; and are as ſevere- 
ly puniſhed by their laws, as they can be by the 
Common and Statute Laws of England, (viz.) in 
Halland, Germany, France, and Spain, cc. 

And lo wherever the Civil Law prevails, Mo- 
nopolies are puniſhed with confiſcation of Goods, 
and baniſhment. C. de Monopoliis & Cenf. foren/. 
part 1. fol. 497. | 

Now though Monopolies are forbidden, yet that 
cannot be underſtood to be fo univerſally true, (as 
no general Law can ever be) that it ſhould in no 
reſpect, and upon no occaſion or emergency what- 
foever, admit of any exception or limitation, 

The exceptions thereof may be ſuch as theſe: 

1. Though no private Perſons can have the ſole 
trade to themſelves, by their own private authority, 
yet this may be granted to a publick ſociety, by 
the prerogative of the Prince; it, | 

2. It be upon good cauſe, and for the publick 
advantage of the Kingdom. 

3. From the neceflity of beginning and carry ing 
on ſuch trades and foreign commerce, which can be 
only done by Companies and Societies. 

4. Such Companies and Societies ought to be 
continued and ſupported upon the natural equity 
and juſtice, that no other perſons ſhould be permit- 
ted, either to reap the profit, or to endanger the 
loss of what hath been begun, and been carried on 
by them, with great hazard and expence. 

Now in as much as foreign trade can never be of 
advantage to this Kingdom, except the ballance be 
kept equal between this and other Countries ; which 
can never be done, but by keeping up to propor- 
tionable rules for the regulation thereof, with the 
other Countries: And becauſe, as I ſaid before, 
the municipal laws of this Realm ſeem too ſcanty 
for that purpoſe, I will therefore firſt conſider 
how this queſtion ſtands, as to the Law of Nations ; 
and then how it is conſidered by our Law, produ- 


cing authorities in both to make good my aſſertion, 


And - becauſe 1 thought the former more natural 
and effectual for the deciſion of this queſtion, made 


me more inquilitive than otherwiſe I ſhould have 


been. Cujacius lib. 16, Obſer. 23. diſtinguiſhes 
inter Monopolia licita & illicita. 1 375 
Licitum Monopolium, ſays he, eft, ſi certis perſo- 


ans vel quod potius eſt certo Collegio conceſſerit Prin- 


ceps ut ti ſoli jus fit vendendi certæ mercis z and there- 
fore recites a law of the Emperors Theodoſius and 
Valentinian, by which certain Governors of Com- 
merce were appointed; EdiFali Lege ſancita, ut 
nulli Mercatori niſi ad deſignata loca temporibus pr aſ- 
titntis ad negetiationis ſu ſpecies diſtrabendas paſſim 
liceret accedere, &c. | | | 

. Carpzovires, in his deciſions before mentioned, 
lib. 2. Deciſ. 105. N. 13, & 14. makes this no 
new caſe; Ft certe (non eſt novum) modum com- 
merciis (que lamen liberrima eſſe debent) poni ex cau- 


fa nimirum publica utilitatis vel neceſſitatis, ex quo 


Monopolia alias prohibita jure ſubſiſtunt. 
And again, Exempla haud rara ſunt ubi neceſſitate 
& Edicto principis Monopolia quandoque probart ; 


Cum mercia ad certas Perſonas & Loca reſtringi vi- 


demus. | 10 
Idem, Deciſ. 4. N. 10, & N. 13. Nimirum Exercitium 


4c permiſſio Mono poliorum d Principis arbitrio depen- 


del, Sc. Scacca de Commerciis Q. 7. fol. 30 1. N. 1g. 


Hot non procedit in Mono polis, autoritate Princip, 
ſive Reipub. contracto, quia ſicul monotolia, privat; 
autoritate contracta Reipub.. ſunt pernicicſa : Jig bo; 
que Legis Autoritate, ex juſta contrabuntur, Cay; 
Reipub. valde utilia ſunt, 7 

Grotius de F. B. & P. lib. 2. cap. 12. Sef, 10 
Mono polia non omnia cum Fure natura pugnant : nay 
Palſunt interdum d ſumma poteſtate permitli, juſta a- 
cauſa & pretio. | 

He gives amongſt others theſe two Examples: 

1. From the Hiſtory of oeh, when he was 
Vice-roy in Egypt ; which is, ſays he, an illuſtrious 
inſtance of this matter. 

2. That under the Romans, the Aexandrians hd 
the ſole trade for all Indian and Ethiogick comme 
dities. 

So Thuanus,lib. 3 2. gives an inſtance of a Gran 
from the French King, Ann. 1604, for the ſok 
trade into Canada, or New France; for which he 
gives this reaſon, Ne gravis eſſit & ario ad fut eu 
dos nauigalionis illinc inſtitute /umptus. 

Which I conceive will go a great way in ſupper. 
ing all ſuch trading companies as cannot be beg; 
but by a publick expence. 

C. de Monopoliis, the prohibition is exprelly I. 
mited, N;/: Privilegium vel alia conſuetudo 2 15 
tilitatem publicam vergens re/iſtat. | 

Mercatura eſt res indifferens, in qua Magiſtratus, 
vel in vetando, vel permiltendo ſuam pro Commudo 
Reipub. poteſt interponere autoritatem. Salma, de 
Fan. Trapezil. fo. 236. Hoc folum permiſſum eſt Regi 
ut poſit probibere, ne aliis vendat ſulem. Alciat, in 
Q. inter publica 17. in Fin, F. de Verb. Sign. as it is 
at this day practiſed in France, Thuan. lib. 5, 

Sic in Sale Vendenſi, Monopolia etiam hodie in J- 
talia licite exerceri, e Superiorum permiſſione. Scacca 


de Mercat. part. 4. N. 30. 


Sic in Reipub. Lubecenſi, certis quibuſdam Merca- 
toribus ob prædictas rationes jus coquendi ſacchari, & 
ſalts ſpeciali Privilegio conceſſum eft. Marguard. lib, 
4. c. 7. N. 29. | 

And then as to the uſage : 

Hac eſt communiſſima omnium, mullo prorſus re- 
luctante Doitorum ſententia, quod jura bujuſmodi Em- 
Poralia & Regalia joſſunt acquiri non modo per Con— 


ceſſionem ſummi Principis, ſed etiam Conſuetudine & 


Preſcripticne, Leſſius de Juſtitia, lib. 2. c. 22. 
Dub. 21. | | 

By the Imperial Laws, commerce and traffick 
have received ſeveral other limitations; ſometimes 
the ſubjects of the Empire have been forbidden to 
trade to certain places, particularly named; and 
in general by other conſtitutions, forbidden to ex- 
port coin, gold, or arms, to any of the barbarous 
Nations, 

And that the law or cuſtom of Nations is ſo, the 
practice does evince. | 
And firſt in Germany, where the Law prohibi- 
teth all Monopolies ; yet ſee how the Law there 
ſtands in reſpect of our caſe. 

Circa Monopolia autem, qua exercentur adverſu 
Cives, obſervandum, non eſſe illicitum, fi non cuvis 
quodvis negotiationis genus exercere conceditur, ſea 
ullis duntaxat qui ad idem exercendum juxta inſti- 
tuta Civitatis ſibi jus quæſiverunt, quemadmouumn 
in rebus pub, Europais tea quædam præſtitiſſe o- 
portet eum, qui Mercatorium aut opificium aliquod 
tollere vult. | 

This as to Corporations, 


Ag 
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As to trading Societies thus: 

gen & fiert poleſt, ut d ſumma poteſtate Soctetati 
mercatorum induigeatur certum genus Mercium ex cer- 
is locis advebere, excluſis religuis, cujus privilegii con- 
colendi varie poſſunt eſſe cauſe. 

I. Nam Commercia que ad loca remotiſſima inſtitu- 
creatur, priuſquam rite ſtabiliantur magnos requirunt 
{umptus & ancipiti eventui initio ſunt obnoxia; ergo 
Authoribus talium Commerciorum cavendum eſt, ne 
quod ab ipfis conſtitutum magno cum periculo, & ſump- 
tu ſunt, alii gratis intercipiant. 

II. Ac præterea ejuſmodi Societates privilegiatæ 
opibus ſuis Reipub. exigente neceſſitate, felicius poſſunt 
quam ſingula ſuccurrere. 

III. Videntur etiam meliori fide Commercia tracta- 
i, ac majorem Copiam Mercium hoc modo poſſe ad- 
vehi, neque de tot fraudibus & compendiis cogitare ne- 
ceſſum habent, quorum lucrum in commune? velut ra- 
rium redattum equalibus portionibus diſtribuitur. 

Puffendorf de jure Nature & Gentium, lib. 5. 
fol. 655. 

A learned Author does more at large deſcribe it. 

It has been a queſtion ſometimes debated, whe- 
ther the Society entered into by the Hanſe Towns 
were not againſt Law, Quippe quod ſpeciem Mono- 
polii pre ſe ferre videtur, ut certis locis merces emant 
confederati que rurſus pretio eo, quo volunt, vendant, 

This is the ſame objection now made againſt the 
Charter at the bar. 

But the anſwer given was twofold, and will come 
home to this caſe. | | 

I. That the Emperor Charles IV. has given his 
approbation, and made it lawful by his authority. 

I. That they had continued in poſſeſſion of this 
Society ſo long, that now the length of time (toge- 
ther with the Prince's conſent) removed all doubt 
whatſoever 3; Carpſovires de lege Regia Germanorum, 
cap. 6. ſect. 10, And the Charter now in queſtion, 
and other Charters of like nature granted by the 
Kings of England, which I ſhall have occaſion to 
remember by and by, remained undiſturbed with- 
out the leaſt interruption, as long as this Society 
did before this queſtion was ſtated. 

And though, according to the rules of our Laws, 
ſuch a length of time does not obtain the credit of 
a preſcription ; yet by the Lawof Nations, and the 
practices of all other countries, which are only a- 
dapted for this purpoſe, it is otherwiſe. Pra ſcrip- 
tio enim tam longi temporis vim legis obtinet, imo tollit 
omne vitium. 

Preſcriptio temporis imme morialis, que privilegia- 
la eſt, & ex vitioſo etiam titulo dominium & jus tri- 
buit, omneſque Solemnitales, etiam extrinſecus, negotio 
acceſſiſſe præſumit tanti temporis Antiquitas, num. 10. 
n. Atque omnem Monopolit reſpectum conſuetudo Im- 
memorialis vel Cæſarum approbatio excludit. u. 10. 26. 

Qua conſuetudo Immemorialis Caſarum ſeitu & 
conceſſu hæc antiqua Societas fulcitur omnis Monopolit 
reſpelus etiam minimus læſerat. Marg. lib. 4. cap. 7. 
u. 50. | | 

And as theſe Hanſe Towns were one of the firſt 
Corporations of trade I have read of, ſo was it 
thought the intereſt of England to ſupport and en- 
courage them, I find above ſixty (ſome ſay eigh- 
ty) Towns and Cities united their Stocks, making 
Lubeck, Brunſwick, Dantzick, and Cullen, the chief 
places of their reſidence ; and ſo great was their 
trade and credit under that conſtitution, that many 
Princes granted them large privileges, and they 
kept Courts by their Deputies and Councils at 
Bergen, | 297 


By the Laws of Spain, all Monopolies are for- 
bidden, and under the ſame penalties appointed by 
the Civil Law: yet there alſo a right maybe acqui- 
red to a ſole trade, by licence obtained from the 
King, or by preſcription. 

Quinta partida Tit. 2. leg. 2. membris hoc Com- 
mercium Maritimum excliſis ce!2ris ad 20; annos con- 
cederetur. Neque ulla re ſe magis prodidit Inperii 
odium Batavice noſtris diebus, (Deo ita volente) con- 
ftituti magnitudo, & felicitas, quam Na vigationum in 
Indias Orientales ſuſceptarum conſtantia & ſucceſſis, 
ad quas ut erario parceretur Socielates inſtitutæ, cau- 
tumque tandem, ut ſub unam Societalem omnes coirent, 
quod alioqui experimento cenſtitiſſit, Aromatum pretia 
ab Inſulanis obemptorum Freguentiam augeri, & cum 
alii aliis prevertere, & lucrum ad je alinrum damno 
derivare ſatagerent, ubi concordia maxima eſt opus, 
emulationum & diffidit . ſemina ſpargi. 

I come 1n the next place to make it appear, that 
as the Law of Nations, and the practice of 
all other countries, warrants the like grants and re- 
{trictions wich the caſe at the bar; ſo I conceive 
this Charter of ſole trade to the Indies, excluding 
others, is neither oppoſed by the Common Law, 
or prohibited by any Act ot Parliament; but is 
ſupported by both, as will more evidently appear 
by the practice and conſtant uſage in all times. 

Therefore, tho? ingroſſing be a crime, odious in 
the Law, and puniſhable; yet all manner of ingroſ- 
ſing is not. ” Hamil 
Therefore in the caſe of foreign trade, which is 
only applicable: to the caſe at the bar; it was re- 
ſolved by all the Judges of England; 3 Inſtit. 196. 
That Merchants may buy beyond ſca in groſs, and 
ſell here again in groſs alſo, I ſay, that all Mono- 
polies are not unlawful. Generally ſpeaking they 
are, and therefore, I will admit the deſcription of 
an unlawful Monopoly, made by my Lord Coke, 
3 Inſtit. 181. 8 

A Monopoly is an inſtitution or allowance by 
the King, by his Grant, Commiſſion or otherwiſe, 
to any perſon or perſons, bodies politick or corpo- 
rate, of, or for the ſole buying, ſelling, making, 
working, or uling any thing; whereby any per- 
ſon or perſons, bodies politick or corporate, are 
ſought to be reſtrained of any freedom or liberty 
they had before, orhindred in their lawful trade. 

Now if the ſubjects of England had not before 
this Grant, a freedom and liberty to trade to the 
Indies, againſt the King's royal pleaſure, the Char- 
ter at the bar will be no Monopoly within that 
rule, mY 3 ; of 
Now that they had no ſuch liberty, hath been 
ſufficiently proved by the ſeveral prohibitions men- 
tioned before; and the many more inſtances there- 
of, cited by Mr. Attorney, and Mr. Sollicitor ; 
and it would be very ſtrange, that the King might 


prohibit Foreigners from coming here into England, 


and not prohibit his own ſubjecks from going into 
foreign countries. 1 | $0 | 
And it is not denied, but it the King ſhould pro- 
claim a war with the Indians, that then it would 
be a, prohibition. to all his ſubjects to have any com- 
merce with them, nay, and he might continue that 
war as long as he pleaſes; and by that mearis all 
his ſubjects would be as well prevented of any of 
the commodities. of that country; and alſo of ex- 
porting any of our commodities thither. So that 
ſurely chis Charter, with theſe reſtrictions, is much 
better than a total excluſion; and therefore foreign 
trade is not like our home trade, to which the word 
Manopohes 
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Monopolies is properly applicable; for that cannot 
be totally excluded for any time, tho' never fo 
ſmall, by any Act of Prerogative. : 
Object. Ay, but, ſay the Defendant's Counſel, 
tho? the King can by his prerogative prohibit all 
trade to any country, upon ſuch great emergencies 
as war and plague, Sc. yet to grant liberty to 
ſome, and exclude others, that makes the Grant 
at the bar be thought a Monopoly. Which is ſtill 
egging the queſtion ; for if the King by his pre- 


rogative, have the power of reſtraining and diſpo- 


fing foreign trade, where Acts of Parliament have 


not interpoſed ; as by the precedents already cited, 


I conceive clearly he has, as inherent to his Crown; 
therefore, as he may reſtrain all, ſo he may 
reſtrain any part by the ſame parity of reaſon. 
If the King proclaims a war with any country, 
which is a general prohibition of trade, and ſhould 
order that John a Style, or a dozen or any greater 
number of his ſubjects, Sc. and give them inſtrue- 
tions to treat for a peace, and the perſons ſo ap- 
pointed ſhould carry on a trade; would not Mr, 
Sandys, do you think, have as much reaſon to mur- 
mur, that he was none of thoſe Ambaſſadors, as 
he has now by being not comprized within the 
Charter? And would it not be thought an arro- 
gancy and ſaucineſs in him, to demand an account 
of the inſtruction given by the King to ſuch Am- 
baſſadors? Or durſt he trade there till a peace were 
roclaimed with that country? 

And the gloſs of that Law ſays, Mercalores non 
aciant inter Monopolium de re non vendenda niſi pro 
erto pretio, vel de non exercendo officium niſi per eos 

recipiatur Officiales & Socios: Poſſunt tamen hec fa- 
cere cum conſenſu & ſcientia Regis & contra facientes 
perpetuo exulabunt, & eorum bona Regi applicantur. 
Ex privilegio ergo Regis Poſſunt ſimiliter & conſuetu- 
dine vel præſcriptione, quia quod privilegio acquiri- 
tur, etiam preſcriptione acquiri poteſt. 

And there quotes bi dicitur, quod poteſt concedi 
privilegium 5 quod quis ſolus piſcetur in certa parte 
Maris, & aliis poteſt prohibere. | 

In France Monopolies are prohibited alſo, Sub 
rena Confiſcationis corporis & bonorum indict. Conſt. 
Fr. 1. Art. 191. | 

Notwithſtanding which, there are eſtabliſhed ſe- 
veral Corporations for trade; I will name but two. 
Anno 1657, the French King makes a grant of the 
ſole fiſhery in his Dominions, to a Society, exclu- 
ding others upon pain that Interlopers ſhall incur 
the penalty, de Confiſcation des Vaiſſeaux & Merchan- 
dizes & de dix mille Livres d' Amende. Aytz, vol. 
4. pag. 207. Andin the year 1664, the Eaft-Tndia 
Company by his declaration, with an excluſion to 
all others, like our Eaſt-India Company, page 
Lhd feb United Provinces, the Laws againſt Mono- 
lies are the ſame, yet there always ſeveral were 
trading Corporations excluſive of all others. 3 June 
1621. in the Charter of the Dutch Weſt- India Com- 
pany, it is granted thus; And in cafe any one ſhall 
go to, or negotiate in any of the aforeſaid places 

ranted to this Company, and without conſent of 
the ſaid Company; it ſhall be upon pain and for- 
feiture of ſuch ſhip and goods, as ſhall be found to 
trade in thoſe Coaſts and Places, which being pre- 
ſently and on all fides, on the behalf of the faid 
Company, ſer upon, taken, and forfeited, ſhall 
be and remain to the uſe of the ſaid Company. Aytz. 


vol. 1, p. 62. ſer. 1. 
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And in caſe ſuch ſhips or goods be fold, or f 
into lands or havens, the Riggers and Part. Owners 
thereof ſhall and may be dutrained to the value gf 
the ſaid ſhip and goods. | 

Thar the aforeſaid Company ſhall within the ſajq 
limits make Governors, Officers of War and Ju- 
ſtice; and for the other neceſſary ſervices for the pre- 
ſervation of the places, and maintaining of good or- 
der, policy and juſtice, and the advancement of 
their trade, ſhall appoint, diſpoſe and diſplace, and 
fubſtiture others in their places, as they ſhall fing 
their affairs do require. | 

All ſhips coming to any place where the Com. 
pany have their Garriſon and Government, jj 
not tranſport thence any men; goods or money 
without leave and conſent of the Council, upon the 
pain and forfeiture of fix months wages, Sc. 

In the Grant to the Dutch India Company, 20 
Mar. 1602. that no body, of what quality or con- 
dition ſoever, ſhall for the ſpace of twenty- one 
years, pals Eaſtwards of the Cate of Good Hope, 
upon forfeiture of ſhips and goods. Ayr. 1 bol: 
fol. 157. 

That the ſaid Company may appoint governors 
and offices of war and juſtice, and for other neceſ. 
fary ſervices, for the preſervation of their Places and 
maintenance of good order, policy and juſtice, 

The ſaid officers to take the oath of fupremacy 
to the States-General ; and of fidelity, as to what 
concerns trade and traffick,to the Company. 

And aiterwards, the 9th of Sept. 1606. a Placaert 
was publifh*d, that no body, directly or indirectly, 
ſhall paſs or trade beyond the Cape of Good Hope, 
upon pain of death, and forfeiture of their ſhips or 
goods, which ſhall be found to have done or to do 
o. And tho? they ſhould abſent themſelves out of 
the United Provinces, yet the ſentence ſhall go on, 
and be decreed and executed, with the preſent con- 
_—_ and ſelling of their goods, actions and cre- 

ITS, 

Idem, page 158. and ſurely the Dutch have been 
always by us eſteem'd, as our greateſt and moſt 
dangerous rivals in trade, 

And as for the reafonand neceſſity of eftabliſhing 
this way of trading by Companies, ſee the judgment 
of Thuanus, lib. Hiſt.” 124 and 130, where ma- 


king mention of the Eaſt- Indies, he ſaith thus: Di- 


verſis itineribus hujus Regionis Incolarumgue Ingeniis 
cognitis tanta frequenti4 d privatis bæc ipſa Navigalio 
& Commercium exercitum fuit, ut alter alterum fere 
iviſſet perditum, Ad obviandum itaque huic malo vi- 
fum fuit, An. 1602. quibuſdam hujus Navigationis 
mercatoribus, præpotentum crdinum conſenſu cerlum 
conſtituere cor pus, cujus tantummodo, &c. 

The Indians being Infidels are by Law eſteem'd 
common enemies, and the opinion of my Lord 
Coke in Michelborn?*s caſe, I think, therefore, to be 
Law, notwithſtanding the objections that have been 
made againſt it, which none of our books warrant; 
now the King by his Charter makes the Plaintiffs as 
it were his Ambaſſadors to concert a peace, and Mr. 
Sandys murmurs becauſe he is not one of them. 

The King may grant a Fair or Market to every 


ſubject he has, but becauſe he grants that privilege 


to ſome of his ſubjects, have the reſt any juſt ground 
of complaint? Becaufe the King may pardon every 
offender, but will not pardon any Highwayman 
now in Newgate ; muſt thoſe goal-birds, therefore, 
think themſelves injur'd in their liberty and proper- 


ty ? Becauſe the King granted to his Town of __ 
| or 
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that no other ſhips ſhould be there freighted for fo- 
reign parts, til! the ſhips of that town were firſt 
freighted 3 as he did, Rot. Clauſ. 41 E. III. memb. 
25. did London, Dover, or any other town of trade 
complain ? Would any of theſe Gentlemen that 
contend for this liberty of trade, adventure with 
their fortunes to Algiers, and when they are ſeized 
upon by the Algerines, tell them we are Eugliſbmen, 
and we have by the Common Law of England, and 
many Statutes of our Kingdom, which tupport the 
liberty of the ſubject, a freedom to trade wherever 
we pleaſe? Or would not they rather ſay, we have 
a paſs from the King of England, and rely upon 
that, which preſumes treaties, leagues and truces 
between Princes; and in caſe that will not prevail, 
the K ig will ſee them righted. And in the Char- 
ter that is now before us, there is a particular re- 
ſtriction and limitation of trade to any Prince in 
amity with our King. Now as the conſtant uſage 
and practice of other countries, warrants ſuch ſoci- 
eties as theſe, ſo does ours too: For, as I ſaid, the 
Hanſe Towns were ſome of the firſt Corporations 
of trade that we read of in hiſtory ; ſo was it 
thought the intereſt of England ro ſupport and en- 
courage them. {2 

King II. III. gave them great privileges and the 
Still. yards for their reſidence, which they enjoy'd 
near 300 years, managing their trade by an Alder- 
man and Council calPd, The Guild of the Hanſe, in- 
groſſing the trade of England for Grain, Cables, 
Malts, Pitch, Tar, Sc. and under that colour the 
Jacollſons at this day claim ſeveral privileges. 

It is obſerv*d by many hiſtorians, that the moſt 
flouriſhing trades have been begun by united Stocks 
and Policies. | 

In this Kingdom a Patent was firſt obtained for 
the erecting the Staple, from E. III. before any 
Act of Parliament intermeddled in that trade, and 
proceeded under ſeveral regulations till the time of 
Queen £lizabe!5. In the Book I cited before Ma- 
he's Lex Mercatoria, fol. 150. ſays, this Company 
of Merchants are above 400 years ſtanding, as that 
Book reckons from 1248. when the ſaid Merchants 
obtain*d privileges of John Duke of Brabant; and 
were call'd, the Brotherhood of St. Thomas Becket 
of Canterbury: which were confirm'd by King 
E. ML HAV. HCV. FH. VEE, FY- 
H. VII. who gave them the name of Merchant- 
Adventurers; and after him confirm'd by-H. VIII. 
E. VI. Q. M. Q. Elia. and King James, not 
without many enemics, and oppoſers; eſpecially, 
ſays that Book, of late taxing them to be Mono- 
polies and unprofitable to the Commonwealth, be- 
ing that all our cloths are not dreſs'd and dy'd in 
England; yet it ſtill prevailed, as being thought for 
the publick good. 

And it's obſervable, that Queen Elizabeih did not 
only confirm what was done by her predeceſſors, 
but augmented and greatly enlarg'd the privileges 


of this ancient Company; and confirm'd the Charter 


on the Muſcovy Company, granted by Philip and 
Mary; and ſet up ſeveral other Companies, as that 
of Exeter, mentioned at the bar; the Eaſt-India 
Company, and the Levant and the Eaſtland Com- 
pany. Abd alcho* that ancientand beneficial Com- 
pany of Staplers, was often oppos'd by particular 
perſons, and complain'd of as a Monopoly intrench- 
ing upon the liberty of the ſubject, in ſeveral Par- 
laments, in the time of H. IV. H. VII. E. VI. and 
Queen Mary: yet all parties being heard, theſe 


complaints were fully anſwer'd, and the Company's 
privileges ratified and enlarg'd. 

Again, in Queen Elizabetb's time, the Clothiers 
having prevailed againſt the Company; the clath- 
ing countries were almoſt quickly ruin'd, and re- 
duc'd to that extremity, that in 29 Eliz. the 
Lords of the Council ſent for the members of that 
Company, deſiring them to re:ſſume their privi- 
leges, and chearfully to proceed in their ſociety ; 
with aſſurance of all countenance and aſſiſtance 
from the Government. And in the reign of King 
James, after ſeveral Interlopers had endeavour'd to 
deſtroy the Company; the King publiſh'd his Pro- 
clamation to reſtore the Company to its ancient pri- 
vileges. 

So did King Charles I. 7 Dec. 1634. reciting, 
* Whereas we have taken into our princely conſi- 
s deration, the manifold bens fits that redound to 


this Kingdom; and finding how much order and 


government will conduce to the encreaſe and ad- 
vancement of the ſame; we have thought fit, 
with the advice of our Privy-Council, Sc.“ 
There he gives an eſtabliſhment to the Company, 
and prohibits any to intrude upon their privileges, 
upon pain of ſuch puniſhments as the S- Chamber 
ſhall inflict, | 


Since this, it may be worth conſideration; whe- 


ther the breaking of this Company, has not occa- 


ſion'd the great decay of our trade in Wool: it be- 
ing agreeable to reaſon, that as no Law chn be ef- 
fectual without Courts of Juſtice to put them in exe- 
cution; nor a ſtraggling army ſubſiſt without diſci- 
pline: ſoa ſtraggling trade manag'd by particular 
perſons, whilſt every one itrives to advance his own 
private intereſt, will ruin the trade in general, eſ- 
pecially ſuch a hazardous trade as this to the Eat. 
Indies, which already hath been fo chargeable, and 
can only be prevented by the conduct and govern- 
ment of a publick ſociety : and ſurely to look after 


and ſettle theſe matters, properly belongs to the 


care and prudence of our Governors. 

Now I ſhall obſerve, how the practice has been 
both in Queen Elizabeti's time and ever ſince, and 
that altho* many Charters like ours at the bar have 
been granted; and none ever demanded by a Judg- 


ment in Meſtminſter-ball, or ſo much as objected a- 


gainſt, ſave only that of the Canary Patent, till 
this caule at the bar: and tho? ſeveral attempts have 
been made, both in Parliament, and in the Courts 
at Weſiminſter-hall, againſt Monopolies; yet this 
Charter, and others of the like nature, were never 
look*d upon under that character. For inſtance, 

1. A Charter was granted 2 Eliz. to the Mer- 
chants of Exeter for the ſole trade of France, exclu- 
ding all other Merchants of Exeter not of that Com- 
pany; continued undiſturbed, and prevailed againſt 
a great oppoſition that was made againſt it in Par- 
liament. King Edrard VI. and King Philip 
and Mary, having granted a Charter like ours to 
the Ruſſia Company, which continued in peace till 
the eighth of Queen Elizabeth ; when the Parlia- 
ment taking norice of that Patent, thought fit to 
confirm it with all the commendations imaginable z 
and was fo far from thinking it a Monopoly, that 
it ſays, the Commonwealth beſore that time had 
received great adyantages by it ; and grants, and 


inflicts greater and other penalties than were or could 


be inflicted by the Letters Patent: and it is obſerva- 
ble, that there were ſome Interlopers upon that 
trade in thoſe days, and had been liable to the for- 
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feitures inflifted by thoſe Letters Patent, and were 
thetefore forced to apply themſelves to that Parlia- 
ment; and did obtain a ſpecial Proviſo to excuſe 
thoſe forfeitures, which had not that Act of Parlia- 
ment been made, they had been liable to; which I 
take ro be an authority tull, as to the caſe at the bar. 

geen Elizabeth, during her reign, granted ſe- 
veral Charters of the like nature, which paſs'd the 
peruſal of her Attorney and Sollicitor, learned men 
in our profeſſion. In the beginning of her reign 
my Lord Chief- Baron Meſton was Sollicitor, Sir 
Gilbert Gerrard Attorney-General, and paſſed thoſe 
Patents both to the Ruia and Exeter Companies. 
23 Eliz. my Lord Chiet-Juſtice Popham was At- 
torney, and Lord-Chancellor Egerton Sollicitor, 
in whoſe time ſome few ſuch Charters were allo 
granted like to this at the bar. And then my 
Lord Coke was Attorney-General, and my Lord 
Chict-Baron Jleming Sollicitor-General, who ap- 
proved thereof; and it is obſervable, that in the 
43 and 44 of the Queen, the Parliament took no- 
tice of many Patents of Monopolies, as it appears 
by the Book, cited at the bar; Townſend*s Collec- 
tions, 244, and 245, The Parliament leemed to be 
as high as ever they were in any age before, and 
particularly were incenſed by thoſe Patents. A liſt 
of all were brought in by Mr. Secretary Cecil, that 
were thought grievous or prejudicial to the Com- 
monwealth ; and though there were a catalogue of 
forty or fifty, amongſt whom that of Darcy 1s one, 
yet the Parliament nor none other complained of 
any Charter granted to Corporations, but they 
continued undiſturbed. And by the way it is not 
amils to. obſerve, that Darcy's Patent was not im- 
mediately damned in Parliament, but referred to 
take its fate in Meſtmiuſter- hall; the great reaſon 
that guided that Judgment was, the reſtraint that 
was put upon the home trade; and fo it appears in 
More*s, Reports 672. And thus ſtood theſe Charters ; 
the China Charter, the Turky Company, the Bar- 
bary Company, the Guinea Company, all Charters 
of ſole trade, excluding others, remained in trade 
during all Queen Elixabeth's time. 

But in the third year of King James, was the 
firſt Act made for opening a general trade to Spain, 
Portugal and France, to all the King's ſubjects; 
which could not be done in Weſtminſter- hall, as ap- 
pears by the preamble to that Act; nor does that 
Act call thoic Charters Monopolies, or open a free 
trade to any other parts of the World, but leaves all 
. Charters of foreign trade, fave to Spain, Portugal 
and France, to remain as they did before. And 
in the 4th of Fac. cap. g. there is notice taken 
particularly of the Charter granted to the Exeter 
Merchants of the fole trade to France; and becauſe 
it was thought to be damned by the general words 


of chat Statute E. III. yet it is there enacted and de- 
clared, that the ſaid Statute of Patents, neither did nor 


mould diſſolve, annihilate or impeach the ſaid Char- 
ter, or the ſaid Company in any of their privileges, 
liberties, or immunities granted unto them by the 
ſaid Charter, any thing contained in that general 
Act to the contrary, notwithſtanding ; and from 
this Act of Parliament, I obſerve two things: 

I. Thar the Parliament thought that the Charter 
to Exeter for ſole trade to France, excluſive of o- 
thers, was for the publick benefit and weal of that 
City. | 

1. That the Letters Patent were good in Law, and 
did not want the aſſiſtance of an Ad of Parliament 
to ſupport them; for that Act does not confirm 
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thoſe Letters Patent, but provides only that the 
Statute 3 Fac. ſhould not by general words he 
thought to impeach or deſtroy them. Now had 
the Parliament thought the Charter void or infirm 
they might have confirmed or ſtrengthned it, as the 
Kuſſia Patent was; but they concluded, that hag 
it not been for the Statute of /2r/is, the Charter was 
good to all intents and purpoſes : and this I take to 
be full authority in the caſe at the Bar. But to pre- 
ceed, the Greenland Patent ior ſole fiſhing excly. 
five of others, granted by Queen Elizabeth, is held 
good, Rolls, part. 5. fol. 3: Taylor of Ipfevicls 
caſe, and the caſe of the Abbot of Weſtminſter, i; 
agreed to be Law; in Darcy's caſe, More 677, by 
Mr. Juſtice Dedderidge : and by the way he give; 
good advice to all perſons that diſpute che King's 
prerogative; and for the friendſhip I bear to Mr 
Sandys and others that are now in Courr, ang 1 
think need the advice, I ſhall read the very words 
of the Book : he that hews above his hands, chips 
will fall into his eyes; Et qui Majgftatem ſcrutaiyy 
principis, opprimetur ſplendore ejus, 

In King Fames's time, many Grants like ours 
were made, but particularly in 7 Zac. the Patent 
granted to the Eaſt- India Company by Queen Ei- 
zabeth, was, the advice of all her Council as well as 
by my Lord Hobart then Attorney-General, and 
Sir Francis Bacon Sollicicor- General, confirmed and 
allowed with the ſame clauſes as the Charter at the 
Bar; and fo remained undiſturbed and uninterrup- 
ted all King James's reign, and was not thought to 
be any whit touched or aimed at, by the Proviſo in 
the Statute, 43 Eliz. cap. 1. ſect. 9. that Act only 
pointing at the Monopoly Patents, complained of in 
that Parliament of 43 of the Queen, which I men- 
tioned before. Then comes the Statute ſo much inſi- 
ſted on by the Defendant's Counſel commonly called 
the Statute of Monopolies, Stat. 21 Far. cap 3. which 
certainly doth not at all affect the caſe at the Bar. For 
firſt, this Charter is not a general Grant for the ſole 
buying, ſelling, making, uſing of any thing within 
this Realm, which are the very words of the Acts: not 
does this Charter give the Eaſt-India Company, 
licence or toleration to do, ule, or exerciſe any 
thing againſt the tenor or purport of any Law or 
Statute, which are the only things provided againſt 
by that Act. But the Parliament then ſeemed to 
take the ſame general care of all ſuch Charters as this 
at the Bar, as the Parliament did in 3 Fac. of that 
particular Charter of Exeter; and therefore to the 
end that thoſe words in the beginning of this Act ot 
Monopolics, might not be thought to extend to 
Charters to Corporations for trade; there is a Pro- 
viſo, ſedt. g. that that Act ſhould not extend to any 
Corporations, Companies or Fellowſhips, Sc. e- 
rected for the maintenance, enlargement or order- 
ing any trade or merchandize, but leaves the ſame 
as they were before that Act, without any immuta- 
tion: and it is obſervable, that the Parlia ment then 
thought a general ſaving ſufficient to ſupport thoſe 
Charters that were then in being, to Corporations 
for trade and merchandize ; but made particular 
Proviſo's for the ſaving of Patents for inland com- 
modities, viz. ſuch as Salt, Gunpowder, Ordinance, 
Shot, and the like. 5 | 

So that this Company was in full poſſeſſion 0! 
their privilege of ſole trade, excluſive of others. 
all King James's, and King Charles Iſt's time; till 
all the prerogatives of the Crown were invaded, and 
the crown'd head too was taken off by Traitors and 


Rebels. But the providence of God having reſtored 
F Us 
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us our King, and re-inveſted him with all his un- 
doubted prerogatives, as well as reſtored us to our 
ancient rights and privileges, and ſcarce, as I may 
fay, warm in his Throne, but amongſt the other 
conſiderations that he had for the publick weal of his 
ſubjects, he conſiders the publick advantage of this 
Kingdom ariſing by trade,and amongſt them, one of 
his firſt thoughts are fixed upon this Company. For 
3d of April 1661, he by his Letters Patent taking 
notice of the Charters of hy Elizabeth, and 
King James granted to the Eaſt - India Company, 
and of the injuries that were done to them by the 
late troubles; with the advice of his Council, and 
approbation of Mr. Attorney Palmer, and my 
IL.ord-Chancellor Finch, he granted and confirm'd 
to them all their privileges. The 27h of May, in 
the 20th of his reign, Lord- Chancellor Finch beilg 
Attorney, and my Lord-Keeper that now is, Sollici- 
tor, he confirms this Charter; and grants to the Eajt- 
India Company other privileges, by another Charter 
in the 281 year of his reign ;at which time the Lord- 
Keeper was Attorney, and Sir Milliam Jones Solli- 
citor z he confirms the former, and grants more 
privileges: and in the 25th year of his reign, by 


the Charter now in queſtion, paſs'd with the appro- 


bation of the preſent Attorney and Sollicitor, men 
of great ability in their profeſſions, and of whom, 
were they not preſent, I ſhould ſay much more; 
the Charter to this Company was confirm'd with 
additional privileges. 

Nor has this Charter paſs'd only the approbation 
of his Majeſty and Council, ſince his happy reſtau- 
ration, but the Parliament has likewiſe taken no- 
tice of it; the Statute 14 Car. II. cap. 14: takes 
notice of it to be of great advantage to the publick, 
The Stat. of the 291h of this King for poll-money, 
taxes them at twenty ſhillings for every hundred 

und in Stock, In the great caſe between Sinner 
and the Eaſt-India Company, the Houſe of Com- 
mons defended them, even to an eruption between 
the two houſes. 

Mr. Jenks and ſome other Linnen-Drapers and 
Tradeſmen of London, taking the advantage of 
the heats that too frequently poſſeſſed the Houſe of 
Commons of late years, eſpecially againſt the point 
of prerogative, did furiouſly attack the Ea/?- India 
Company, but without any ſucceſs : and this Com- 
pany was never aſſaulted in J/e/tminſier-hail till this 
cauſe at the Bar, I cannot help therefore this ob- 
ſervation, that as the King by his Charter 1667, 
takes notice, that the Charters granted by Queen 
Elizabeth and King James remain*d uninterrupted 
till the late rebellion ; ſo the Interlopers againſt the 
King's prerogative in this particular, and the hor- 
rid conſpirators againſt the King's life, in this laſt 
helliſh conſpiracy, firſt appear'd in Hſtminſler- 
ball about the ſame time. 

As to the objections J have not yet given anſwer to, 
I think they are but few : my Lord Coke's opinion,ci- 
ted by Mt. Pollexfen, 2 Inſt. g 40. where my Lord ob- 
ſervesnew things, which with fair pretences prove hurt- 
ſul tothe Commonwealth; andamongſt them reckons 
that new Corporations trading into foreign parts and 
at home ; which under the fair pretences of order and 
government, in concluſion tend to the hindrance of 
trade and traffick, and in the end produce Mono- 
polies; does not at all concern the caſe at the Bar. For 
this Charter that hath continu'd ior an 100 years 
without any interruption till of late, can neither be 
thought a new Corporation, or hindrance af trade; 
and Sir Edward Coke, when he was Attorney-Gene- 
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ral, and paſt this Charter, was as learned in the 
Law, as he was when he publiſh'd that Book, and 
was turned out of being Chiet-Juſtice, did not think 
this Charter needed that caution, 

As to the caſe of the Canary Patent between Horn 
and Ivy, that cannot affect the caſe at the Bar, 

I. For firſt, the Judgment in that caſe was given 
upon the point of pleading, and not upon the va- 
lidity of the Patent. 

II. That Patent was in perfect oppoſition to the 
Statute, 3 Fac. that open'd a free trade to Spain, 
and therefore cou'd not be reſtrained by the King's 
Letters Patent, but there is no ſuch objection to 
our caſe, 

The Counſel that argu'd for the Defendant ſeem'd 
to allow the Charters to the Virginia, Turky and 
Eaſtland Companies, which are excluſive of others, 
to be good; becauſe they're manag'd by a Regula- 
tion, and not by a Joint-Stock, which ſurely can 
make no difference: for it is a Grant of a ſole trade 
to them, æxcluſive of others, as well as the cafe at the 
bar. And it's as hard to get into the Turky Com- 
pany, as it is into this; and may be more charge- 
able: for you cannot be a member of the Turky 
Company, but you mult be a Freeman of the City 
London; and makes you liable to all the great 
officcs of charge in that government. But a tree- 
dom of the Zaſt-India Company, may be purchas'd 
at a much eaſter rate; the members of the Eaſt- 
India Company are as viſible as thoſe of the Turky; 
And tho? it was laid, the Eaſt- India Company were 
ſometimes inviſible, yet were the Turky Company 
infected with ſo many Interlopers as the Eaſt-India 
Company have; they wou'd not appear ſo glorious 
and ſplendid as they now do, and as I heartily wiſh 
they may long continue, Bur the King by this 
Charter has reſerved to himſelf a power to deſtroy 
and alter the whole Charter, or any part ther-of, 
ſo as to put it into a way of regulation inſtead of a 
Joint-Stock, in ſuch manner as he ſhall in his great 
wiſdom think fit; therefore it becomes us in duty 
and modeſty to wait till we receive his further royal 
pleaſure therein. And whereas it was objected at the 
Bar, becauſe the King cannot lay any impoſition 
upon foreign trade, therefore he cannot reſtrain it: 

I do not know to what end that objection was 
made, becauſe it does not affect the queſtion at the 
Bar; but leſt it may obtain the effect, that I pre- 
ſume was aim'd at; I think it not amiſs to ſay, that 
even at this day there is much more may be ſaid in 
the maintenance of the King's prerogative in Ve- 
minſier-ball, in that caſe, than can be otter*d againſt 
his prerogative in this. But in as much as that and 
ſeveral other objections againſt the Charter pro- 
cceded from an unreaſonable as well as unman- 
nerly miſtruſt they have of the Crown; I cannot 
but remember that his ſacred Majeſty was not fo 
miſtruſtful of them. For he ſince his reſtauration 
has beſtow'd upon his ſubjects more than all his pre- 
deceſſors, put them all together, ſince the conqueſt, 
ever did. Nay, he in a moment trankly beſtowed 
upon us more than ever he deſires he ſhall be trut- 
ted with again; for by his Act of Indempnity ke 
beſtowed upon his ſubjects their lives, liberties and 
eſtates, which were all juſtly and legally forteired 
to him by the late rebellion ; the confideration 
whereof will prevent all tears and jcalouſies, and 
promote in all loyal hearts a firm retolution to fa- 
crifice their lives and fortunes, ſo freely beſtowed 
upon us by him, to maintain the Crown and juſt 
Prerogatives thereof; ſo that it may have a perpe- 
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tual continuance in that royal Family, in a lawful 
ſucceſſion ; which I heartily pray may be ſo long 
as the fun and moon endures. 

From what bath been ſaid, J hope it doth plain- 
ly appear, that ſince the Law of this Land, and the 
Law of Nature and Nations, allow the power of 
making companies to manage traffick, excluſive to 
all others, to be in the Prince; that this is rec- 
koned to be inter Jura Regalia; that no Act of 
Parliament does reſtrain this prerogative 3 that the 
practice of all Europe has been accordingly 3 that 
particularly ſuch companies have been erected in 
England, and thoſe companies have been in quiet 
poſſeſſion of their privileges, for ſuch a number of 
years; that they have paſſed the àpprobation of 
many learned men; that they have been thought for 
the publick advantage of the Nation, by ſo many 
Kings and Princes, with the advice of their coun- 
cil both in and out of Parliament ; that all Sta- 
tutes and Authorities of Law that we can meet with 
in our Books, affirm ir, and none that I can meet 
with oppoſe it. 

That the Eaſt-India Company have ſolely run 
the hazard, and been at great expences, 

In diſcovering places, 

Erecting Forts, and keeping forces, 
Settling factories, a 

And making leagues and treaties abroad: 

It would be againſt natural juſtice and equity, 
(which no municipal law can take away) for others 
to reap the benefit and advantage of all this. 
Eſpecially ſince all this has been occaſioned by 
an Act of the publick, and by the juſt prerogative 
of the Crown, under which they claim, | 

So that now, ſuppoſing the matter had been 
doubtful at the beginning (as yet the contrary is e- 
vident) yet after jo many years undiſputed, and 
- uninterrupted prerogative of the King, and the 
poſſeſſion of the Companies purſuant thereunto 3 
and yet the laws having always been open to any ſub- 
jects who conceive themſelves grieved ; that ſpeech 
which Joſephus records of King Agrippa, to thoſe 
Jews, who after many years endeavoured to reco- 


ver their Joſt pretence, may be applied to theſe 
dlamorous Interlopers : | 


Intempeſtivum eſt nunc libertatem concupiſcere, olim 
ne amilteretur certatum oportuit. Non amantes liber- 
tatis dlicendi eſtis, ſed ſubditi contumaces. | 

And ſo the Romans anſwered Antiochus, (to ſhew 
the injuſtice of his demands) That he required thoſe 
Cities which his Predeceſſors for ſo many years had 
never enjoyed. | | 

And Queen Elizabeth pleaded againſt the King 
of Denmark, for the rights of fiſhing upon the 
coaſts of Norway and New+[land, That neither his 
great-grandfather, grandfather, nor father, had ex- 
acted any thing for it; and therefore concluded it 
to be unjuſt, Cambd. Eliz. ſub ann. 1600. 

So that I conclude, the firſt, and, as I conceive, 
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the only point in this caſe, that Letters Patent 
which give licence and liberty to the Plaintiffs to ex. 
erciſe their ſole trade to the Indies, within the li. 
mies of their Grant, excluſive of all others, is 3 
good Grant in law, — 
2, Ido conceive, that the Defendant trading tg 
the Indies, contrary to this Charter, may be pu- 
niſhed by information, at che ſuit of the King; and 
that this action by the Plaintiffs, is alſo well 
brought; but in as much as I have detained you 
ſo long upon the firſt point, I ſhall treſpaſs upon 
your — but a few words to this. 
1. Therefore I conceive, the Plaintiff need not 
alledge any ſpecial damage, no more than the 
Grantee of a fair, market, or any other franchiſe 
2. The action is brought, and grounded upon the 
Grant of the ſole and intire trade; which, as I con- 
celve, 1s a franchiſe the King may grant, and is 
like the caſe of new inventions; upon which Letters 
Patent actions are brought by every day's expe- 
rience ; and the prohibiting clauſe is added, only to 
make the thing more notorious ; and that Interlo- 
pers, in cafe they ſhould be proſecuted at the King's 
ſuit, ſhould be more inexcuſable. And until you 
can imagine there be as many Eaſt-India Compa- 
nies, as there are commoners and ſchool-maſters in 
England, Mary's caſe, Coke 9. can never be 
thought an objection, As to the objection in the 
11 Rep. & 8. Rolls Abridg. part 1. p. 106. Darcj's caſe, 
that admitting the Grant or Diſpenſation to Darcy 
had been good, for the ſole importing of foreign 
Cards; yet that being only a Diſpenſation to the 
Stat. of Ed. 4. and did only exclude Darcy from the 
penalty of that Act, he could not maintain the ac- 
tion: But if in caſe that Grant had veſted an in- 
tereſt, as our Grant at the Bar does, he might have 
brought an action, as, my Lord Rolls ſays in the 
— paragraph, may be collected out « Darcy's 
caſe. 
The caſe upon Patents of new inPentions, are 
full authorities in the caſe at the Bar : And 
ſo is that caſe of the Abbot of Weſtminſter, 
wherein the Grant of the market for thirty 
days, excluſive of others, is particularly ſet forth 
in the action. And the Salisbury man that brought 
cloth to London, and fold the ſame, contrary to that 
Charter, is proſecuted in an action of treſpaſs upon 
the caſe, at the ſuit of the Abbot ; and the writ 
concludes, (ſuppoſing the Grant good) In noſtri 
contemptum & prædicti Abbatis grave damnum ac Fr. 
& libertatum ſuarum pradiftarum læſionem manife(- 
tam; which is an authority full, as to this point. 
Upon the whole matter, I am of the ſame opinion 
with my brothers; and do conceive, that that Grant 
to the Plaintiffs, of the ſole trade to the Indies, ex- 
cluſive of others, is a good Grant, and that the 
action is well brought: 
And therefore let the Plaintiff 
late bis Judgment. 
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XXXVII The Lady 7uys Trial, for great Part of 
Shadwell, in the County of eas Die Martis 3 


Junii, 1684. Ter. Trin 36 Car. II. 


R. Before the 


Lord Chief. Juſtice Jeffreys. 


Elam Maſſam, Plaintiff; verſus Dame Theods- 
ia Toy, Defendant. 


This Day this Cauſe came to be tried at the Bar of 
the Court of King's-Bench, by 3 Fury of the 
County of Middleſex 3 whoſe Names follow. 


Middleſex Jury. 
Sir Reginald Foſter, Bart. Richard Reynell, Eſq; 
Sir John Cutler, Kt. and Bar. Ralpb Bucknall, Eſq; 
Sir Goddard Neltborp, Bar. Thomas Auſtin, Eſq; 
Sir Michael Heneage, Kant, Joſepb Dawſon, Eſq; 
Sir William Gulſton, Knt. Thomas Cleve, Eſq 
Sir Richard Downton,Knt, Richard White, Eſq; 


Who being counted, the Record was read to 
them by the Clerk of the Papers, in Engii/h ; and 
opened by Mr. Holloway, for the Plaintiff. 


AL it pleaſe your 
N I Lordſhip, and you 
-; ö F Gentlemen of the Ju- 
ry. I am of Counſel in 
this Caſe for the Plaintif ; and the Queſtion will be, 
whether the Leſſor, or the Plaintiff, hath a good title 
to the Tenements in queſtion 3 which are about three 
or four hundred tenements, near Rgdcliffe,in Shadwel! 
Pariſh ; and the ground thereof is, ſay we, the anci- 
ent Inheritance af the Church of St. Paul's, who have 
had the poſſeſſion thereof for four or five hundred 
years#. We hall prove leaſes down for ſome hundreds 


Mr. Serj. S ringer. S 


of years, till we come to that made to the Leſſor of y 


the Plaintiff 3 under whom we claim. We will be- 
gin with the laſt leaſe of Dean Stillingfleet, 30 Sept. 
1678, upon the ſurrender of the leaſe made by 
Dean Sancroft, now Lord Archbiſhop of Canter- 
bury. . + | | 
— FeoffryWillan, (which was dane 3) it is a 
Churchsleaſe, but yet he is a witneſs to it. 

The Leaſe of 30 Sept. 1678. was read. 
Mr. Serj. Stringer. :(Shewing 10 bim another Deed) 
Did you ſee that Deed ſealed and delivered.? 

Willan. Les, Sir. 2 wo | 

An Indenture quadripartite made the 25th of March, 
1679, 31 Car. ft. between Thomas Neale, E/q34he 
Lady Gold, &c. Read; | 

Mr. Att. Gen. We admit the Aſſignment. 

Mr. Serj. Stringer. Then we ſhall proye the Lands 


in queſtion were always held of the Dean of 
Paul's. | | 

Mr. Att. Cen. Ay do, ſhew that theſe lands in 
queſtion were ſo, if you can, 

L. C. J. I would not interrupt you, Gentlemen, 
pray go your own way; but if I miſtake not, you 
had as good begin with 5 Ed. VI. as you did laſt 
time, as I remember ; I have not indeed my Book 
J had then, here; I fear we have not overmuch 
time to waſte: we ſhall want time at the latter 
end of the cauſe, therefore pray come cloſe to the 

erits of the cauſe. 4 
Mr. Serj. Stringer. We will ſhew it if they re- 
quire it, they know it well enough. | 

Mr. Att. Gen. Shew what you can. 

Mr. Serj. Stringer. In 5 H. VIIl. che Dean of Paul's, 
Collett, leaſes to one John Hall. | | 

L. C. J. But it is 5 of Ed. VI. I ask for. | 

Mr. Serj. Stringer. 23 Feb. 5 Ed. VI. Dean May 
doth make a leaſe to Joan Hall, and Marcellus Hall 
Then Dean Fecknam, 10 Bec. 2 and 3 Phil, and 
Mar. in conſideration of a ſurrender of that leaſe, 
lets another leaſe to Marcellys Hall; and ſo it con- 
tinued till May 1630. and then Dean Donng mage 
a leaſe for three lives; and upon the ſurrender of 
that in 1636, Dean Vinnet made a leaſe to Moor; 
and in 1640, he made another leaſe to Winterburn, 


. 


which was fold to Mr. Neale, and ſo came to the 


Leſſor of the Plaintiff, *irſt read this Book, 
Mr. Att. Gen. What Book is it, Mr. Serjeant ? 
L. C. J. Ay, tell us what it is; open it before 

ou' read if, III y 
Clerk reads.] A tenement with a watet-mill, 

cum Pertinentii— | 8 

L. C. J. What is it you read there? 

Mr. Serj. Stringer. It is a Book that belongs to 
the Dean and Chapter of St. Pauls. 

L. C. J. What Book is it? How do you prove 
it to belong to the Dean and Chapter of Paul's? 


Then Mr. Spencer ede but could not readily 


come in by reaſon of the Crowd, Mr. Porter was 

ſworn. 2.220 ale} "0 

Mr. Fh Stringer. Mr. Porter, What ſay you to 
this Book» | e ee, | 
Porter. Since the beginning of this ſuit, this Book 
was found aeg the writings of the Dean and 
Chapter of Paul's. | 


4 The State of the queſtion being, Whether the ſeven actes in ee was part of the ancient Inheritance of the Dean of Sr. 


Paul's, to whom Mr. Neale was Leſſee, and fo now Leſſor of the 


one Vanderdelf, and after ſold to the Stephens's, under whom the Lady Ivy did claim. 


Vol. VII. 
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aintiff; or part of Wapping Marth, that had bees drein d by | 
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ſuſpicious. 


Ar. Att. Gen. How long ago, Sir, upon your 
oath ? | 
Porter. About a year ago. 

L. C. J. That is but a flovenly account of ſuch 
a Book as this. . 
Mr. Williams. It is plain, my Lord, it is not a 
new Book made on purpoſe. 

I. C. J. It is plain, that in this ſlippery age we 
live in, it is very eaſy to make a Book look as old 
as you would have it. 

Mr. Serj. Stringer. We will go on to the leaſe 


made to Marcellus Hall. 


Then Mr. Spencer came in and was ſworn. 


MI. Williams. Pray, Sir, when firſt ſaw you 


that Book ? | 
Spencer. Seven years ago. | | 
Mr. Att. Gen. Where, Sir? 5 
Spencer. Among the evidences of the Dean and 
Chapter of Paul's. 


L. C. J. What is it you would read in it? an en- 


tire leaſe, or what? 


Mr. Serj. Stringer. Tis a ſhort note of a leaſe. 


Clerk reads.] A tenement with a water- mill 

IL. C. J. See if the Book have any title. 

Clerk. No, my Lord. | 

L. C. J. Let me ſce it. (which was done.) 

Mr. Serj. Stringer. The 23d of Feb. 5 Ed.VI.— 

JL. C. J. You, Spencer, have you, ſeen in any of 
the Books an entry of any leaſe made by Dean 
Collet? © | | | 

Spencer. I have not obſerved that I have ſeen any 


| leaſe of D-an Collet. 


L. C. J. Have you ſeen any leaſe made by Dean 
Collet, in the time of Henry VIII. about any of the 
Church's lands? I ask you the queſtion, becauſe 
I obſerve here in this Paper, in two places here is 
the Word Dean Collet, writ with another hand than 
that of che Book ; but Nowel! is writ with the 
ſame hand as the other. And ſo Nowell ſeems to 
have been put for the maker of this leaſe, as be- 
ing put upon the top ; when in truth he was not 
Dean till long after. Upon your oath, in whoſe 
name was that leaſe lett that is here ſpoken of? 

Spencer. I know not, my Lord, that is the Book 
I ſaw then. 

L. C. J. Is this leaſe in your Book of leaſes ? 

Mr. Att. Gen. Pray, Gentlemen, you did pro- 
duce before your original Deed of purchaſe, where 
is it now? . 

Mr. Williams. That Book was produced and 
read at the firſt trial. | 

L. C. J. What firſt trial? not that laſt Term. 

Mr. Williams. It was in Court at that time. 

L. C. J. I believe not, you are miſtaken in that 
for I have brought the notes I took then, and I find 
no ſuch thing here. 

Mr. Att. Gen. They produced then the firſt pur- 


chaſe of the Dean. 


L. C. J. Is there any leaſe of Henry VIIIth's time 
in that Book ? 

Spencer. I do not remember any leaſe of Henry 
VIIIth's time of this land; but I have ſeen that 
Book ever ſince I belonged to the Dean's buſinefs. 

L. C. J. Have you not a Book of the ſucceſſion 
of your Deans? When was Colle. Dean? 

Mr. Williams. In 1505. | 

L. C. J. When was Nowe!l Dean? 

Mr. Williams. In 1560. | 

L. C. J. Then I aſſure you this Book is grandly 


Ar. Att. Gen. They threaten us with forgeries, 
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and I know not what; I believe it will b. 
on Mr. Neale's ide. © 

L. C. J. It in caſe you come and produce a Book 
and you value your ſelves upon the antiquity of it. 
as an evidence that this land did belong to the Dean 
and Chapter, and leaſed by them, 5 H. VIII. and 
in that Book Newell is written by the ſame hang 
as the reſt of the Book, as Dean then; but becauſe 
you find Collet was then Dean, and Nowe!! not till 
threeſcore years after, Newell is turned by another 
hand to Collet ; it draws a great ſuſpicion certainly 
upon your Book, as ſet up for a purpoſe. 

Mr. Williams. It is true, my Lord, if we did 
that, it were ſomething ; but we find an old Book 
among the evidences of the Church, and we pro- 
duce it as ſuch ; we have not altered it, therefore it 
cannot be done for our purpoſe. 

L. C. J. Who knows who did it? but done it is, 

Mr. Att. Gen. And your title is under the Dean 
and Chapter of Paul's. | 

L. C. 7. Who keeps the evidences that belong 
to the Dean and Chapter of Paul's? 8 

Spencer. They are kept in the Chapter-houſe, 

L. C. J. I am perſuaded there may be an an- 
cient Book, and this may be ſuch an one; but it 
looks a little untoward in this particular. You, 
Spencer, did you look upon thoſe two particular 
paſſages? 

Spencer. No; I did not obſerve it. | | 
Mr. Serj. Stringer. My Lord, our next leaſe in 
the Book recites one made by Collet. 

Mr, Att. Gen. Come, upon your oath ; did not 
Mr. Baron, or Mr, Neale, come to ſearch in this 
Book ? | 

Spencer, Yes, they did. 

Mr. Serj. Lutwich. How long ago was that? 

Spencer. As to Mr. Baron or Mr. Neale them- 
ſelves, I did never ſee them come to ſearch ; but 
ſome for them have. 

Mr. Williams. Do you believe the Book was 
thus as it is now, before you came at firſt to it? 

Mr. Serj. Lutwich, You ſay they did not come 
to ſearch, what did they come for then, to drink ? 

Spencer. They have come to the Officer, Mr. 
Porter, but I never ſaw them ſearch. 1 | 

Mr. Williams. But I ask you again, was it fo 
when you found it firſt ? | 

Spencer. I believe it was, I know of no alteration. 

Mr. Serj. Stringer. But to put it out of doubt, 
we have this ſecond leaſe, which does recite this 
leaſe of Collei's. | 

Mr. North, Nay, my Lord, we have another 
piece of evidence that will fortify that Book to be 
true, as to the foundation of it ; that ſuch a leafe 
was then made as the Book ſays : for we have a 
kind of Particular, or Catalogue of the evidences 
of the Dean and Chapter. It 1s an ancient writing 

And in this there is mention particular] 
made of a leaſe made in 5 H. VIII. Pray, Sir, loo 
upon that, and give an account of it. 

Spencer. I have ſeen this among the reſt of the 
evidences of the Dean and Chapter of Paul's, 

Mr. Att. Gen. How long ago? 

Spencer. I cannot directly tell. 

Mr. Pollexfen, How long do you think, upon 
your oath? 

Spencer. Two years ago. | 

Mr. Att. Gen. That is ſince this conteſt, 

L. C. J. Ay, That is a little too lately for an 
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ancient writing. 


Mr. 


1684. 


Mr. Serj. Lulwich. Did you ſee it before Mr. 
Male or Mr. Baron ordered a ſearch there? 

Spencer. I cannot ſay particularly I did: I have 
ſeen this paper | 
Mr. Alt. Gen, Paper, man? It is a Parchment, 
pr'ythee mind what thou ſayſt: How long is it 
| fince you firſt ſaw that Parchment ? 

Spencer. I believe I have ſeen it this ſeven years; 
bur not that I can ſwear to have taken any particu- 
lar notice of it. 

Mr. Att. Gen. Where did you ſee it firſt, upon 
your oath ? - 

Spencer. Among the reſt of the Deeds and Evi- 
dences that belong to the Dean and Chapter of 
Paul's. 

Mr. Att. Gen. Upon what occaſion did you take 
notice of it firſt ? | 

Spencer. Upon ſearching among the writings. 

Mr. Att. Gen. Who did ſearch with you at that 
time, upon your oath ? 

Spencer. Mr, Porter. 

L. C. J. Read it. 

Mr. Alt. Gen. Was it delivered to Mr. Male 
before it was brought hither? 


Spencer, It 1s brought here now among the. 


Dean's other writings, we never uſe to deliver any 


out. 

Clerk reads.) This is dated 2 Eliz. 1559. Books 
and other writings appertaining. | 

Mr. Serj. Stringer. Now we will read the leaſe 
to Marcellus Hall ; wherein this is recited to have 
been made, 

( (The leaſe in the Book was read, dated 23 Feb. 5 
Ed. VI. for five and forty years, at 101. rent. 

Mr. Serj. Stringer. Then the next leaſe is in 2 
& 3 Phil. & Mar. [Which was read. 

10 Dec. 2 & 3 Phil. & Mar, from Dean Fecknam 

10 Marcellus Hall for ninety years from Mi- 
chaelmas before. | | 

Mr. Ait. Gen, There is a licence to alter the 
mill, which we ſhall prove he afterwards did. 

Mr. Serj. Stringer. Your Lordſhip obſerves here 
were grounds, and ſeveral houſes at this time lett, 
with the mill, and ponds, and ditches to receive 
the water, After this, Marcellus Hall aſſigned to 
Adrian Moor ; he in the year 1618, deviſeth it to 
his Wife Mary Moor; and in 1630, ſhe ſurrenders, 
and hath a new leaſe for lives. 

Mr. Att, Gen, Shew your aſſignments, Mr. Ser- 
jeant, from Marcellus Hall. 

Mr. Serj. Stringer. That we cannot do, nor need 
we; for we are not to derive our title that way, 
but the Church's title is ours. We will ſhew you 
=o Donne's leaſe to Mary Moor, upon her ſurren- 

er. 

Which leaſe, dated 14 May, 1630. 6 Car. I. for 

bree lives at 10 l. &c. was read. 

Mr. Serj. Stringer. Then Mary Moor, ſix years 
after, ſurrenders this leaſe, and takes a new leaſe 
for three lives in Dean Winneff's tine, at 107. a 
year rent, and 40 5. increaſe. | 

Which leaſe dated 5 Aug. 163 6. 6 Car. I. was read. 

Then another leaſe dated 5 March, 1640, 16 Car. 

I. by Dean Winneff to Samuel Whitwick, and 
John Winterburn, at 101. the ancient rent, 
40 8. before increaſed, and 4 l. more now in- 
creaſed. 

Mr. Serj. Stringer. Thus far it ſtood upon leaſes 
for lives : this leaſe continued rill 1669, till Mr. 
Neale bought this land, and then he rene wed it 
from the now Archbiſhop, then Dean Sancroft, 
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who raiſed the rent to 80 J. during the life of Freak, 
who was the ſurviving life, and to 100 l. after. 
oy leaſe, dated 12 July, 21 Car. II. 1669. was 
read. 

Mr. Serj. Stringer. We have brought it home 
now, my Lord, to the Leſſor of the Plaintiff : For 
we have ſhewn this leaſe was ſurrendered to Dean 
Stillingfleet ; and thereupon he made a leaſe to 
Garrard and Cratford, which we have given an ac- 
count of before. And ſo we have ſhewn a ſucceſ- 
ſion of leaſes from the Church, for 130 odd years. 

L. C. J. The lait leaſe is at the rent of 240 l. a 
year, I think. | 

Mr. Serj. Stringer. Yes, my Lord. 

Mr. Serj. Maynard. Have you done, Gentlemen ? 

Mr. Ser}. Stringer. Yes, we have, till you give 
us farther occaſion, brother, | 

Mr. Serj. Maynard. Then, may it pleaſe your 
Lordſhip, and you Gentlemen of the Jury, I am 
of counſel in this cauſe for the Defendant, my Lady 


Toy. The Plaintiffs have given you a ſort of evi- 


dence fora title; but the truth of it is, all that 
they ſay will not make a concluſion, ſuch as they 
would have from their Premiſſes : For all that 


they have proved, is, that the Deans of PauPs, ſuc- 


ceſſively one after another, have made leaſes, They 
did in the beginning tell you, they had had this 
land hundreds of years : But what have they had? 
and what leaſes have they made ? Bur only a mill, 
a bakehouſe, a trough of lead, and all houſes, 
lands, meadows and paſtures thereto belonging. 
We do not deny but that they are to have a mill; 
their leaſes are all ſo, even the new ones do moſtly 
follow the track and words that were uſed in Queen 
Mary and Henry the eighth's times, But here is 
the truth of our caſe : That the Dean and 
Chapter had a mill,we agree ; nay, more than that 
we agree that they have eighteen acres that lie on 
the north ſide of Ratcliffe high- way; and alſo that 
they have another parcel] of land, called the Lya- 
cbes. That this may be underſtood, we now crave 
leave to deliver maps to the Court and the Jury, 

Mr. Serj. Stringer. And we deſire ours may be 
ſeen too. | 

Mr. J. Withins. Aye, deliver in your maps, this 
is the only fit place for them. 

Which was done on both fides. 

Mr. Serj. Maynard. Then, my Lord, I will go 
on. We agree, I ſay, they had a mill, which is 
now taken down and put in another place : We 
ſhall ſhew them where it did ſtand, and that was 
no part of the land now in queſtion, The Jury 
have ſeen the place, and I hope have had a ſatisfac- 
tory view of it. There was once a mill ſtanding, 
and there was once a pond, but that mill and pond 
do ſtand elſewhere. The land in queſtion we 
ſay was anciently marſh ground, and ſubject to the 
overflowing of the Water, and it is ſo to this day. 
In H. VIIIth's time, it was by one Vanderdelf, a 
Dutchman, drained. This, by Act of Parliament, 
Richard Hill was made owner of, and he convey'd 
it to Sterkin, who was the Defendant's anceſtor, 
and whoſe heir ſhe is. And the boundaries are 
ſet down in that, and the ſubſequent conveyances, 
which cannot poſſibly ſtand with thoſe that their 
mill is ſaid to ſtand in. We ſhall ſhew by ſeveral 
Records the Queen had a title to it by a conveyance 
in way of mortgage to her; and this afterwards 
was conveyed back again to the anceſtor of my 
Lady Ivy. We yield they had a mill, and they 


have increaſed the rent ſufficiently upon it, not to 
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„ 37. The Lady Ivy's Trial, 


need other mens land. They have houſes built 
upon it, I know not indeed how much, but I think 
it is near 1000 J. a year that it yields to them. It 
then we can derfionſtratively ſhew you where our 
ground is, and where theirs is, and it we affirm 
our title by Records and good Conveyances z then 
by a pretence to a mill I hope they ſhall not grind 
us, or take away all our land. 

Mr. Att. Gen, My Lord, and Gentlemen of the 
Jury, I crave leave to anſwer the evidence that has 
been given, before I enter upon our title, They 
have ſpent a great deal of time to derive down a 
title to the Dean and Chapter of Paul's, to a mill, 
a bake-houſe,and ſome little ground thereto belong- 
ing. And truly, as Mr. Serjcant ſays, no man e- 
ver queſtioned the Dean and Chapter for their mill, 


and bake-houſe, and leaden trough. But the thing 


in queſtion is, ſeven acres and an half of land, which 
in the memory of man was marſh-ground : It you 
obſerved it, Gentlemen, upon the view how it lies, 
you know the Norib bound is the Dean's Lynches, 
the South bound is the Thames Wall, the Weſt bound 
Foxes-lane, and the Eaſt bound is the Hilly ground 
that is called Cock-hill, And we ſay as to all this 
land, it is none of the Dean and Chapter's, nor ever 
did paſs, or was enjoyed by this leaſe ; but we ſhall 
ſhew you it was under another leaſe, I mult oblerve, 
that it is very ſtrange upon their own evidence, that 
a mill, cum Perlinentiis, ſhould paſs ſeven acres of 
ground; and a mill that was demoliſhed ſo long 


ago as in Queen Mary's time, (for ſo we ſhall plain- 


ly ſhew you it was) and that theſe lands, containing 
ſo conſiderable a revenue, ſhould not have a ſurvey 
taken of them, or a boundary made of the land, that 
they might know what was theirs, and what their 
neighbours. For your Lordſhip and the Jury may 
obſerve in all the leaſes and conveyances down to 
this time, in Dean Collett's leaſe, and onward, there 
was nothing mentioned but a mill with the appur- 
tenances, or a tenement with the appurtenances. 
But they have not one fixed boundary of their lands; 
and really it cannot be preſumed the Dean and 
Chapter ſhould be ſo ignorant. Beſides, in the an- 
cient leaſe that they produce of Ed. VIth's time, 
there was a covenant to pay the quit-rent, as for 


lands holden of the manor of Stepney. And we did 


expect that they would have brought ſome of the 
Rolls and Records of that manor ; and out of ſome 
ſurvey there remaining, would have given a parti- 
cular teſtimony of what lands belong to the Dean, 
and what do not. But in truth, we fay this is 
properly marſh-land, for that will be your queſtion, 
Gentlemen, that you are to try, I believe, ar laſt: 
Whether theſe ſeven acres, thus bounded on Fvxes- 
lane, Weſt ; on the Thames, South ; on the hilly 
way, called Cock-bill, or Mill-ditch, Zaſt; and on 
the Dean and Chapter's Lynches, North, be marſh- 
ground? The Dean and Chapter have given evi- 
dence of ſome leaſes, which upon the ſurrenders 


were delivered up to them; but there are none pro- 


duced, they only read the entries in their Books. 


Now we ſhall demonſtrate that this mill of theirs 


was an overſhot-mill ; for there is mention made of 
a leaden trough, which is the only proper inſtru- 


ment of an overſhot-mill. Therefore we will firſt 
lettle (becauſe they themſelves will not) what is 


theirs 3 and then we doubt not to give you ſatis- 
faction that this was never any of theirs, but the 
undoubted Inheritance of the Stepkins ; and not a 
foot of it belongs to any other man living. But 
further, ſince they will not, we ſhall produce a 


And now as to this parcel, al 
a mill, and in the later leaſes, it is a houſe where 
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piece of evidence, which indecd we muſt thank M r 
Neale for; tor he blabbirg it about that he had ; 
ſurvey of the manor of Stepzey, which would do 
our work, put us upon ſearching there for it; and 
we have it here: and there you will find a particu- 
lar of all the Dean's lands, under 33 s. and 4% 
quit-rent. And the particulars are thus deſcribed 
in that Book, (which ſhews that there was a tenc- 
ment that ſtood by the mill, and that paid a quit- 
rent, and the other lands came under that quit- 
rent) Twenty acres, called Shadwell-Feld, that lieth 
on the North fide of Razcliff high-way, known at 
this day; and all this piece of ground, of twent: 
acres, is built upon and improved; which was one 
part of the land that came under a quit-rent, but 
not pretended to be any part of this. The next is 
five acres, called the Lynches; and it appears 

the Record to be but five acres, and fo it is mea. 
lured now. Ratcliff high-way went oa the top of 
the hill, and this is called rhe Lynch- way, not im- 
proved nor built upon; and is exactly abutted ac- 
cording to our Records, and decyphered by acres 
to an acre, Then comes the third parcel, and that 


only concerns you to enquire of, whether theſe ſe- 


ven acres and an half be parcel of that : And thar 
is deſcribed in the Record to be a tenement, called 
Derrick-bills, which is a bake-houſe with a mill, 
and the lead and trough, the appurtenances of the 
mill, at the rent of 33 5. and 4 4. Theſe are all the 
parcels named of the Dean and Chapter's lands. 
And at the laſt trial when they produced the deed 
of purchaſe, whereby this was conveyed to the 
Dean, which I think was in H. III's time, it yield- 
ed but 3 l. a year in the whole, and now in time it 
is come to 2000 J. a year, without this great obbet, 
which they intend now, if my can, to ſwallow up, 

they can claim is but 


the mill itood, and that we ſhall ſhew by Records 
where it ſtood 3 and it is ſaid to be called Derrick- 
hills, and ſituate on the Eaſt end of the marſh now 
in queſtion. And to go a ſtep farther, we ſhall 
ſhew that this was altered in Queen Mary's time; 
for in 5 Ed. IV. the Book wherein their leaſe is, 
makes mention of the mill as ſtanding; then in 10 
Dec. 2 & 3 Pb. & M. there is a kind of myſtery 
which we ſhall by our evidence unriddle: For then 
though the tenant had above forty years in being and 
to come, he muſt renew his leaſe from Dean Fecknaw 
at that time. Now we ſhall ſhew that the 20th of 
the ſame December, this place where the mill then 
lately ſtood, was let ro Fohn Carter, Oar-maker. 
There are in that place at this day, lands and houſes 
that yield the Dean and Chapter an hundred pound. 
a year, diſtinct from the Lynches and the North 


ground of Katcliff high-way, and that is a very 


good improvement tor a mill, and a bakehouſe, 
and a leaden trough, and a ditch for the water. 
Now by their leaſe in 1630, they recite that the 
mill was not worth the keeping up, and according 
to the power given them by the leaſe, 2 & 3 Phu. 
Mar. to pull down the mill, it was pulFd down 
and built upon, and it came to yield them 1000. 
a year, as it doth at this day, After this we ſhall 
call witneſſes to ſet forth, that in this place, in the 
Eaſt end of Cocł- kill, in the memory of man, 
there was found the floor of the old mill; and there 
are thoſe living that can atteſt it. So we ſhall ſhew 
they are fiſhing in a wrong pool; they have ſuffici- 
ent to anſwer their deed of purchaſe ; and all the e- 
vidence that hath been given you, will appear p 

| h | c 
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be only to entertain the Court with an amuſi ng no- 
thing; and to take up the time. But we ſhall go 
yet a ſtep further, and ſhew beyond all peradven- 
ture, that this land in queſtion was marſn- ground: 
And the other fide muſt admit, that if it be marſh- 
ground, the Dean and Chapter have nothing to do 
with it, never pretended to a foot of it, nor doth 
any tittle of their evidence mention marſh- ground. 
And truly we will admit it to them, if it be not 
marſh- ground, we have nothing to do with it. So 
that, Gentlemen, your great queſtion is, Whether 
this be marſh-ground, or not? And thereupon the 
main of the queſtion will be about the Eaſt bounda- 
ry alone, and no other: For that Wapping-mar/h 
bounded South on the Thames, North on the Lyn- 
ches, and Weſt on St. Catherine's, is no queſtion, 
nor ever was in all the trials that have been, There- 
fore the only point that the evidence is to be ap- 
plied unto, is about the Eaftern boundary. That 
we lay to be Cock-hill, anciently called the Hilly- 
way, or Mill-bank, now Cock-bill , and in the Re- 
cords of Stepney manor, it is called Cornbill: And 
it is a riſing hilly ground, it appears to be ſo to 
this day; I appeal to the Jury who have ſeen it. 
Now that this was marſh-ground, and the Inheri- 
tance of the Szepkins's, we ſhall prove by theſe 
ſteps. Firſt, we ſhall produce an Act of Parliament 
made in 27 Hen. VIII. wherein the bounds appear 
to be plainly the ſame as now we ſay they are at 
this day; only now it is all built, that is all the 
difference; and the marſh doth thereby contain 
130 acres, Now by that Act, the whole marſh is 
veſted, as to one moiety, in Richard Hill, as aſſig- 
nee of Vanderdelf the Dutchman, who had drained 
it, and for his pains was to have one half ; and he 
agreed with the participators, among whom Sep- 
kins was one, and had 53 acres, and particularly 
this land. So that the Dean of Paul's muſt derive 
a title from this Act, if he will have the land. But 
we ſhall ſhew how they colour their poſſeſſion. 
Afterwards Richard Hill, 11 Nov. 37 H. VIII. he 
doth make a leaſe to the Dean and Chapter's miller, 
and that for thirty four years, wherein you will 
exactly ſee the boundaries of the Act are purſued. 
After he had leaſed it thus to the Dean's miller, he 
paſſeth away the inheritance to Thomas Stepkins, in 
time, 16 Apr. 6 Ed. VI. Marcellus Hall the miller, 
after Stepkins had obtained the Inheritance upon a- 
greement between them, gets a leaſe from Stepkins 


of 128 years of the lands in queſtion, as you may 


ſee by the bouuds they are exactly the fame ;z and 
this was in time 20 Apr. 6 Ed. VI. So the miller 
had now ground on both ſides the way that is called 
Cock- Hill; on the Eaſt ſide by leaſe from Hill, on 
the Weſt fide by leaſe from Stepkins. Then in point 
of time we ſhall come to ſhew the lcaſe made to 
Roper. For Marcellus Hall, after he had taken this 
long leaſe from Stepkins, 30 Nov. 2 & 3 Phil. & 
Mar. doth demiſe the land in queſtion to Richard 
Roper, for twenty four years : And we ſhall ſhew 
that in all the Qyeen's time Roper was tenant, Then 


Fajper Hill, who was the heir of Richard Hill, in 


12 Nov. 5 & 6 Ph. & M. by deed, and afterwards 
3 Eliz, by fine and common recovery, conveys all 
theſe whe particularly by name, and releafeth them 
to Jobn and Macheline Stepkin, and the heirs of 
John; and ſo lodged the inheritance in theSzepkins's 
all but that which was thus out in a long leaſe to 
Marcellus Hall, We ſhall prove that before Richard 
Hill died, he entred into a Statute to Vivold and Sal- 
vago, for a great ſum of money ; and this ſtatute 


for great Part of Shadwell. 


comes to be extended 3 £1iz, and there this land, 
notwithſtanding theſe leaſes, is ſeized and extend- 


ed as Hill's lands. We ſhall ſhew all this land upon 


a commiſſion of ſewers, had a ſurvey taken of ir. 
When we have ſhewn all theſe Records, and proved 
that this is marſh-ground, and not a witneſs of 
theirs but muſt acknowledge itto be marſh-ground, 
(for that place of Fox's- lane, was raiſed at leaſt 
nine foot, and ſo proportionably was the reſt of the 
ground ; and it appears at this day, that upon a 
high tide all their cellars are overflown) I think then 
you will make no doubt, whether this be our land 
or no, And to proceed in this order that I have 
opened, we will firſt ſhew you the ſurvey. There 

was one thing I forgot about the eleven acres— 

Mr. Serj. S ringer. What is it you read firſt, Sir? 

4 C. 7. What do you begin with, Mr. Attor- 
ney ? 

Mr. Att. Gen, Your Lordſhip obſerves they ſhew 
a leaſe from Dean Fecknam, the 10 Dec. 2 & 3 of 
Pb. & M. Now on the 22 Dec. in the ſame year, 
we ſhall ſhew Marcellus Hall, by leaſe to Carter, 
butts it upon the Eaſt fide of the mill. 

L. C. J. I took the notes the laſt time of your 
evidence, and it began in H. VIIIch's time. 

Mr. Att. Gen. My Lord, when we come to our 
title, we ſhall go on in the ſame method we did 
then; but now we are only ſhewing where the lands 
are, Iv 
L. C. J. Go your own way, | 

Clerk reads.) This Indenture, made the 22d day 
of December, in the ſecond and third years of the 
reigns of our ſovereign Lord and Lady Philip and 
Mary, by the Grace of God, King and Queen of 
England, Spain, France, both the Sicilies, Jeruſa- 
lem, and Ireland, Defenders of the faith, Arch- 
Dukes of Auſtria, Dukes of Burgundy, Millain and 
Brabant; Counts of Haſpurg, Flanders, and Tyro!l , 
between Marcellus Hall of Ratcliff, miller, of the 
one part, and John Carter of Ratcliffe, oar- maker 
of Stebunbeath, of the other part; witneſſeth, That 
the ſaid Marcellus Hall hath demiſed, granted, and 
to farm lett unto the ſaid Joby Carter, that his 
wharf lying in Ratcliff, where late the mill ſtood, 
called Ratcliff-mill, adjoining on the Meſt upon the 
Eaſt ſide of the mill-ditch, alias mill-dam, reaching 
from thence Eaſtward 30 foot; and from the 
North-Eaſt corner of the ſaid mill-dam, Southward 
to the River of Thames, 20 foot; to have and to 
hold, all and whole the ſaid wharf, as is before ſpe- 
cified, with all commodities and profits belonging 
to the ſame, to the ſaid Joby Carter, to his heirs, 
executors, and aſſigns, from the feaſt of St. Mary 
the Virgin, immediately following the date of theſe 
preſents, until the end and term of 3o years, 

L. C. J. This leaſe was read the laſt time. 

Mr. Serj. Stringer. Yes, it was fo, my Lord. 

Clerk reads. | to be fully compleat and end- 
ed, yielding and paying therefore for the ſame, un- 
to the ſaid Marcellus Hall, his heirs, executors, and 
aſſigns, ten ſhillings of lawtul money of England, 
yearly ; that is to ſay, at the feaſt of the Annuncia- 
tion of St. Mary the Virgin, And if it happen the 
ſaid rent to be behind and unpaid at the ſaid 


feaſt, in part or in all, by the ſpace of one fortnight, 


and lawfully asked of the ſaid obs Carter, his exe- 
cutors, and aſſigns, then it ſhall be lawful to the 
faid Marcellus Hall, his heirs, executors, and aſſigns, 
to diſtrain for his ſaid rent ſo being behind, and the 
diſtreſs ſo taken, to keep until ſuch time as the ſaid 
rent with the arrearages, be tully ſatisfied and paid.--- 
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L. C. J. For how many years is that? 

Mr. Alt. Gen. Thirty years. 

L. C. J. What is demiſed by this leaſe ? 

Mr. Att. Gen. Read the particulars again. 

Sir F. Trevor, My Lord, we would gladly know 
where they had this leaſe, that fo it may appear 
whence it came; for we know they have an excellent 


-art at finding out of Deeds. 


L. C. J. Ay, come, ſhew where you had it. 
Let melee it. ' 

Mr. Att. Cen. We did produce it at the la 
trial, and at the firſt too. | 

L. C. J. But that this Jury knows nothing of, 
2 they call for ſome account of it on the other 
de. | 
Mr. Alt. Gen. Mr. Knowles, do you know any 
thing of that Deed? When did you firlt ſee it? 

Mr. Williams. And where had you it? 

Knowles, My Lord, I had it in a garret, in a kind 
of a nook, about ſix foot long, and three foot and 
an half wide, in my own houle, in the garret among 
other writings. | 

L. C. J. How came you to have them? 

Knowles, As I was Executor to Winterburn, 

Mr, Powis, Pray Mr. Knowl-s, will you tell upon 
what occaſion you looked there and found them ? 

Mr. Serj. Pemb. Ay, pray give an account of the 
whole. 

Knowles, My Lord, upon the 2d of Auguſt, 1682, 
was the firit time I ever ſaw my Lady Ivy to my 
knowledge; and ſhe was informed by one Mr. Vic- 
carer, that I had ſeveral writings of Minlerburn's: 
I told her I had ſo, and my Lady deſired me to ſearch 
among them, if there were any writings that con- 


_ cerned Stepkins's eſtate; I told her it would take up 


a month's time to look them all over, for there was 
a great quantity of them, She ſaid, I would do 
her a great kindneſs if I would look; I promiſed 
her I would : And upon the fourth of September, I 
think I found the Deed. 
I. C. J. How was Vinterburn concerned? 

Mr. Att. Gen, They have ſhewn that he was 
owner of the land once. 

Mr. Williams, Did you ever read over that leaſe ? 

L. C. J. I ask you again, how was Winterburn 


concerned ? 
Knowles, He was partner with right, who ſold 


the eſtate to Mr, Neale, 


Mr. Soll. Gen, Wright fold it to Neale, Winter- 
burn died, and this man was his Executor, and ſo 


he came to the writings, 


Mr. Ait. Gen. But pray Mr. Knowles tell us, were 
theſe writings ever ſhewn to Mr, Neale? 
Knowles, In the year 1669, when Mr, Neale 


; bought this Eſtate of my Uncle Wrigtt, the wri- 


tings were all to be looked over; and upon Mr. 
Neale's requeſt, all the writings were ſent to his 


- counſel, a Gentlemaꝶ in Grays Inn, one Cage, I 


think his name was, or ſomething like it ; and there 
they were left three months, and I believe in 


my ſoul that Deed was among them. 


Mr. Att. Gen. Were they brought back again ? 

Knowles, There were two hampers brought back. 

Mr. Att. Gen. Had you any diſcourſe with Mr, 
Neale about this buſineſs ? 

Knowles, I was arreſted upon his account in an ac- 
tion of 2000 /. and he preſently after came and got 
me off from that action, an i told me, Mr. K-owles, 
I am ſorry you were arreiled upon my account. 
So am I too, Sir, 1aid J; ſaid he, I do believe real. 


ly you found that Ded; I did fo, Sir, ſaid I: But, 
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ſays he, pray will you anſwer me one queſtion ge 
oully ? That will, two or three, if 12 Sir pk 
I. Says he, did not my Lady 1vy, or Baniſer, foi 
the Deed into your houſe ? No, faid I, 105 55 
ever I ſaw either of them, I had ſeen that Deed 
Then I am undone, ſays he. | "TY 

Mr. Williams. Who was by, pray, when this gir 
courle paſt between you and Mr, Neale ? 

Knowles. There was none but he and T. 

Mr. Williams. It was at the tavern ; Mr, Neal 
I ſuppoſe, will not deny this. 9 

L. C. J. Will he not? Will you take his word 
for it? 

Knotvles. I do ſay, I found that Deed there. 

L. C. 7. Read it, read the demiſe. But Mr 
Knowles, let me ask you a queſtion or two: As ] 
underſtood, you ſaid my Lady Ivy deſired you to 
look among Winterburn's writings, for deeds that 
concerned Ste; kin;'s Eſtate ? 

Knowles, Yes, my Lord. 

L. C. J. Where was that? 

Knowles, That was at her houſe, 

L. C. F. And when did you find this deed 2 

Knowles, J found the deed in September, before 
any body came to look with me, or was in the place 
with me. 

L. C. J. Was there any body with you whe 
ſound the deed ? eee 

Knowles. No. 

I. C. J. Then you found it your ſelf. 

Knowles, Yes. 

L. C. J. Did you read it? 

Knowles. 1 did, the outſide; what was J concern- 
ed further? 

L. C. J. Nay, do not be angry; when thou art 
moſt calm, thou ſpeakeſt fo fait a man can ſcarce 
underſtand thee ; anſwer my queſtion fairly: you 
ſay you read it, what part was it you read? 

Knowles, The backſide, the outſide. 

Mr. Williams. There is nothing writ upon the 
outſide, 

L. C. J. How did you gather by reading the 
outſide, that it concerned my Lady Ivy? 

Knowles. I only read Stepkins's name. 

L. C. J. Stepkins's name, you lay ? 

Knowles. What deed do you ask me upon? 

L. C. J. That deed, the only deed you have 
ſeen here. What is your chriſtian name ? 

Knowles, Stephen Knowles, 

L. C. J. If I miſtook you, I beg your pardon 
our queſtion is concerning this very deed now ſhewn 
to you. 

Knowles, I thought you had meant the leaſe of 
128 years; 

L. C. J. Well then, let that paſs for a miſtake ; 
I would know of you now ſomething concerning this 
deed. Look upon it (which he did) upon your 
oath when ſaw you that deed firſt? 

Knowles, I cannot ſay what day it was. 

L. C. J. But, look you, if I miſtook you not, (if! 
did, I ask your pardon again) did not you fay you 
found that very deed among a great many other 
writings of Minterburn's, in a room, ſo many foot 
long, and ſo many foot wide, in your garret ? Did 
not you ſay, that in time you ſaw my Lady 2 
firſt, upon the 2d of Aigiſt, 82, that you found 
that deed in Se tember following? And did not you 
tell us, that you did belizve in your conſci-nce, 


that in the year 1669, Mr. Neale had this writing. 


rung others. ſcnt to the chamber of ſuck a G'n- 
149 in Grey Jun; that they remaiiicd there tee 
| merit 
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months, and then were brought back again to you; 
and you believe in your conſcience this was one of 
them? And did not you ſay, when I asked you, 
how you came to know this belonged to my Lady 
Ivy; you faid, becauſe my Lady Ivy had ſpoke to 
you £0 look if there was any thing belonging to 
Stepkins, and you read the outſide of the deed, and 
found Se Kinds name, and fo you knew it to con- 
cern her? Did not you ſay all this? 

Knowles. I believe. did. | a 

I. C. J. Now tell me then by the outſide of that 
deed, how thou can'ſt tell that belonged to Stepkins 3 
for if thou canſt, thou art more crafty than any 
body here, I believe? | 

Knowles. I thought it had been the long leaſe, for 
that has Stepkins on the outſide, _ 

L.C. J. Well, let that paſs for a miſtake; we 
muſt now begin again upon a new matter. When 
firſt ſaw you that deed ? 

Knowles, In September, 1682. 

I. C. J. How do you know that? 

Knowles, I put my hand to it. | 

L. C. J. Did you read the inſide of that deed ? 

Knowles, No, 1 did not. 

L. C. J. Look you then, we ask you how you 
came to know it was a deed belonging to Stepkins ? 

Knowles, I read the backſide, and put my hand 
to it. 5 
I. C. J. How came you to put your hand to this 
deed as belonging to Stepkins, when you never look- 
ed into the deed ? 

Knowles, When I found this deed to have writ- 
ten upon it, Marcellus Hall, I did believe it was 
jomething that concerned the Szepkins's, 

L.C. J. Let us fee the deed now —(which was 
donz)—--You ſay that was the reaſon upon your 
oath ? | 

Knowles, Yes, it was. 


L. C. J. Then look upon it again, and do not be 


ſurprized, but let us have truth come out, in God's 
name, Was that the reaſon ? 

Knowles. It was, my Lord, 

I. C. J. J would fain fee Mr. Sutton, T have a 
queſtion to ask him. 

Mr. Att. Gen, Here he is, my Lord. 

L. C. J. Give Mr, Sutton his oath — (which was 
done) Look upon the outſide of that deed, and 
upon your oath tell us whoſe hand-writing thar is. 


Sutton, All but the word ( LF.) is my hand-wri- 


ting. 

L. C. J. Are not the words Marcellus Hall all of 
our hand-writing ? 

Sutton, It is. 

L. C. J. Then how could'ſt thou know this to 
belong to the Stepkins's by the words Marcellus Hall, 
when you firſt diſcovered this deed in September, 
1682. and you found it by your ſelf, and put your 
hand to it 3 and yet that Marcellus Hall be written 
by Mr. Sutton, which muſt be after that time? 

Mr. Att. Gen. He ſays he knows it, becauſe he 
put his hand to it, I ſuppoſe he read ſomewhat of 
the inſide. 

I. C. J. He ſaid the backſide, the outlide ; he 
lid not read the inſide, 

Mr. Att. Gen. My Lord, I deſire our evidence 
may not be anticipated. 

L. C. J. Mr. Attorney, I would not anticipate 
your evidence; but I mult tell you by the way, your 
evidence anticipate themſelves : And this fellow 
Knowles, without any more ado, has proved him- 
{elf an errant notorious knave. And if your evidence 
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will blunder and ſpoil themſelves, I cannot tell trow 


to help it. I knew, as ſoon as I law the deed, that 


that was Sutton's hand; I know his hand, as well as 
that you are Mr, Attorney, | 
Ar. Sol. Gen, Pray, my Lord, give me leave to 


ask him a queſtion, which I hope may clear all 


this matter, tor it is plain the man is miſtaken; 
L. C. J. Miſtaken ! Yes, I affure you very grol- 
M Ask him what queſtions you will; but it he 
ould {wear as long as Sir John Fal/taffe fought; 
I would never believe a word he ſays, 
Mr. Sol. Gen, Did you look into the middle of 
one of the deeds ? ? 7 
Knowles. Yes, I did, | | | | 
| Mr. $91, Gen. Can you tell which you looked in- 
to the inſide of, and which you did not? | 
Kuccoles. The leate and tome others I did, but ! 
cannot particularly cell, | 
Mr. Fol. Cen. Then, my Lord, here is the calc : 
Here are multitudes of deeds, and a man looks on 
the inſide of tome, and the outſide of others; is it 
poſſible for a man ro ſpeak poſitively to all the 
particular deeds, without being liable to miltake ? 


L. C. J. Mr. Sollicitor, you lay well; if he had: 


ſaid, 1 looked upon the outſide of ſome, and the 
inhde of others, and where-ever I ſaw either on the 
outſide, or in the inſide, the name of Szepkins, of 


Marcellus Hall, 1 laid them by, and thought they 


might concern my Lady [vy ; that had been ſome- 
thing. But when he comes to be asked about this 
particular deed, and he upon his oath ſhall declare 
that to be the reaſon why he thought it belonged to 
Stepkins,becaule of the name of Marcellus Hall on the 


outlide, and never read any part of the inſide, when 


Sutton ſwears Marcellus Hall was written by him, 
what would you have a man lay ? 

Mr. Sol. Gen. My Lord, I have but this to ſay ; 
if there were never a deed delivered by Knowles to 
my Lady Ivy, or Sutton, where Marcellus Hall's 
name was written on the backſide of it, but by Mr. 
Sutton; ] conteſs it were a ſtrong objrction. But 
where there are other Ceeds, and a great many, a 
man may caſily be miſtaken. Ir is impoſſible for 
any man in a multitude of deeds that he finds a- 
mong a great parcel, and delivers many of them 
our, to take it upon his memory particularly, which 
he looked on the inſide of, and which he looked on 
the backſide or outſide ot. 


L. C. J. Did he not give it as a particular reaſon- 


of his Knowledge, that they belonged to my I. ady 
Ivy: For wherever he ſaw Marcellus Hlall, or Step- 
Eins, he thought that belonged to her. 

Mr. Sol. Gen. Wherever he law thoſe names, that 
is, either in the inſide or outſide, 

I. C. J. Under favour, Sir, he did not fay ſo; 
but politively ſaid, he knew it by that name. And 

ou ſhall never. argue me into a belief, that it is 
impoſſible for a man to give a true reaſon, it he 
have one, for his remembrance of a thing. 

Mr. Sol. Gen. I beg your pardon, my Lord; 
as J apprehend him, he ſwore he looked into the in- 
ſide of ſome, and the outſide of others, and there 
were a great many ot them. 3 

L. C. J. And I beg your pardon, Mr. Sollicitor, 
I know what he ſwore as well as any body elſe: If 
indeed he had ſworn cautiouſly, and with care, it 
might have been taken for a flip, or a miltake, 

Mr. Au. Gen. My Lord, we muſt leave it upon 
its own weight; but we are not come to our title 
yet : I have the deed in my hand, which 1s a very 
old one, and therefore needs not ſuch exact proof. 
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978 : 37. The Lady Ivy's Trial, 36 Car. II. 


H-: is miſt ken, we do own it; and I muſt appeal 
to the Court, whether a man may not be miſtaken 
in a great multitude of deeds, 

L C.F. Well, now after all this is done, let him 
give an account how he came to know this to belong 
to Stepkins, or my Lady /vy, it he can. I ſpeak 
it not to prejudice your cauſe, but only to have the 
truth come out, But for the witneſs chat ſwears, it 
may affect him, I aſſure you, Give him the deed, and 
let him look upon it--Look upon the inſide, and look 
upon the outſide too. | 

Knowles, I believe, my Lord, upon better conſi- 
deration, I have read this deed before now. 

I. C. J. Very well, and yet you iwore the con- 
trary juſt now. | 

Knowles, I was in a maze, my Lord. 

IL. C. J. lam ſure thou ſworeſt wildly, 

Mr. Sol. Gen. Pray what deed did you take it to 
be at firſt ? 

Knowles. The leaſe of 128 years. 

L. C. J. Pr'ythee read it now to us, 

Knowles, Reads This Indenture made the 22d 
day of Dec.— | 

I. C. J. Between whom? 


Knowles. Reads, — Between Marcellus Hall of 


Ratcliff, miller, of the one part, and Job Carter, 
oar-maker, of the other part, witneſſeth, that the 
ſud Marcellus Hall hath demiſed, granted, and to 
farm letten to the ſaid John Carter, all that whart 
lying in Ratcliff, where late a mill ſtood, called 
Ratcliff mill.---- 

IL. C. J. Can you ſay you ever read ſo much be- 
fore ? 

Knowles I beli_ve I did. 

L. C. 7. When was it? 

Knowles, In September, 1682. 

L. C. J. Then you read it before you ſhewed it 
to my Lady Ivy? 

Knowles. Yes, my Lord, 

L. C. J. And you found what the contents were 
by reading ? 

Knowles, Yes, my Lord, | 

J. C. J. Did you read it chrough ? 

Knowles, No, I did not, I believe. 

L. CJ. How far do you think you read? 

Knowles. As far as | have read now. 


L. C. J. Did you find any thing there of the name 


| of Stzpkins ? 


Knowles, No, not in that I did not. | 
L. C. J. I would deſire to know of you, who it 


was that came to my Lady Ivy, to inform her you 


had ſuch and ſuch writings ? : 

Knowles. It was one Mr, Vicarer, about a trial 
that was to have been two or three years ago, at 
the bar of the Court of King's-Bench here ; but the 


cauſe did not then go on: After that, Mr. Vicarer 


did tell my Lady, that one Knowles had a great com- 
pany of writings that were Winterburn's ; and ſhe 
defired him that he would pleaſe to talk with me, 
to ſce if I could do her any kindneſs or ſervice in 
any of thoſe deeds. The firſt time that I ſaw her 


| was the 2d of Auguſt, as near as I can remember, 


and then I told her, I was Executor to Minterburn, 
and had a great many writings ; ſaid ſhe, do you 
know the hand of St-pkins ? if you do, and can find 
any writings that relate to S eptins, you will do me 
a great kindnels. | 

L. C. J. Did ſhename any body elſe to you? 

Knowles, She named one Lun, and one Barker, and 
one Helder, and ſeveral others; I do not remember 
all. 


L. C. F. Was there any mention mad 
ct b n 
| Knowles, No. 

L. C. J. Was there of one Donne? 

Knowles, Of one Lun there was. 

L. C. J. Of one Fecknam ? 

Knowles. No. 

L. C. J. Of one May? 

Knowles. No. 

L. C. J. Of one Joan Hall? 

Knowles, No. 

L. C. J. Was there any mention mad b 
N 7 | * e of any 
Knowles. Les, there was, 

L. C. 7. What Hall did ſhe ſpeak of? 
Knowles, Iam not certain whether any Hall was 


named or no. 


Mr. Alt. Gen. He ſays, he is ſure there was of 
Stejkins, and ſeveral others, but not of any Hall. 

I. C. J. He does ſo, Mr. Attorney. But now 
I would ask him this queſtion ; If there were no 
mention of any Hail, how came you to find our 
that this leaſe from Marcellus Hall to Carter, ſhould 
affect Stepkins, or my Lady Toy ? | 
£ Knowles. My Lord Iwill give you an account of 

ar, 

L. C. J. Ay, do if you can. 

uc roles. This was at the fiſt time that I ſaw my 
Lady Ivy, that this diſcourſe was between us; up- 
on another diſcourſe at another time, Hall was 
mentioned to me. 

L. C. J. How many names did ſhe tell you of 
at firſt? 

Knzwles. I cannot remember them all. 

L. C. J. He remembers as punctually as can be 
the 2d of Auguſt to be the firſt time that ever he 
ſaw my Lady lvy ; and then ſhe ſpoke to him of 
looking for writings that concerned Stepkins, and 
Lun, and Barter; and he remembers ſuch a dap, the 


fourth of Sept. 1682, he found the deeds; but he 


will not give any account how he came to know by 


Hall's name, that this belonged to Stepkins. I would 


fain know when you firſt heard of the name of the 
Halls ? | 

Knowles, It was all within a month's time. 

L. C. J. Who was it firſt ſpoke to you to en- 
quire about the Halls? | | 

Kirwles, My Lady Toy ſpoke to me about Hall 
when I gave her account of ſome deeds I had found, 

L. C. J. How often did you look over the wtt- 
tings? - | 

Knowles, Several times. | 

L. C. J. The firſt time did you give my Lady 
Toy an account that you had found any thing ? 

Knoles, Yes, I gave her an account of the leaſe 
of 128 years. 

I. C. J. Did you find nothing elſe but that? 

Knowles, Yes, | 

L. C. 7. What did you find elle ? 

Kucwles. Several : I cannot give an account of 
all. 
I. C. J. Did you find that leaſe, or this deed 
firſt ? | 

Knowles, The leaſe, 

L. C. J. When did you firſt find this deed ? 

Knowles, The 4th of Sertember I found the leaſe, 
and within fourteen or fifteen days after J foun 
the reſt. | 

I. C. J. How many deeds did you find out? 

Knowles. Halt a ſcore. | 

L. C. J. Who was by when you found the deeds 
the ſecond time ? Ku wle, 
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Knowles. When T had found the leaſe for 128 
years, I laid it by, and looked further for other 
chings, and found a mortgage which concerned my 
ſelf, and that made me more eager to look for 
what might concern me beſides ; that I was not fo 
careful as I ſhould have been of the leaſe of 128 
years, but mixed it among the writing again: but 
told my Lady I had found ſuch a deed, and ſhe 
ordered Mr. Baniſter to help me to find it again. 

L. C. J. Prithee anſwer me once more? Who 
firſt put you in mind of looking after the Halls? 

Knowles, My Lady Hoy, 

L. C. J. Was any body by, when ſhe ſpoke to 
you to look after the Halls? | 

Knowles. Yes, Mr. Baniſter was by. 

L. C. J. Who elſe? 

Knowles. Several of my Lady's ſervants, 

L. C. J. Name ſome of them that were by. 

Knowles, There was Mr. Baniſter's wife and his 
daughter by. ä 

L. C. J. What day was it my Lady Ivy firſt 
ſpoke to you to look after the Halls ? 

Knowles, Within a week after I firſt ſaw her. 

L. C. J. Was it before you found the leaſe, you 
ſpeak of ? 

Knowles. Yes, it was before. 4 

L. C. J. How comes it to pals then, that you 
did not find it at the firſt looking, which was the 
4th of September, when you found that leaſe, you 
lay ? | 

"Mr. Att. Gen. We muſt lay aſide the teſtimony 
of this man. 

L. C. J. Ay, ſo you had need. 

Mr. Sol. Gen, Pray leave the deed in Court, we 
ſhall have Mr. Neale too buſy with it elſe, 

Mr. All. Gen, We ſhall deſire your Lordſhip to 
conſider all the uſe we make of this deed, is to 
prove, that the mill was removed to another place. 
I. C. J. Ido not know what it proves, but if 
you had kept your witneſs Xuotoles, in the mill, 
_ you had done better than brought him hi- 
| | 

Mr. Att, Gen. Swear Mr. Baniſter and Mr, Clerk. 
(which was done.) 

Mr. Sol. Gen. Did you examine that with the 
Roll, Sir ? (Hewing him a paper.) 

Mr. Clerk. Yes, Sir, 
Book that Mr. Northy ſhewed me; I think they ſay 
he is ſteward of the manor of Stepney; he read in 
the book, and I read the copy ; and it is a true 
copy of a ſurvey of that manor, taken 25 Elig. 
Mr. Att. Gen. I heard ſay you have the books 
of the manor here, pray let them be produced. 
Mr. Williams. You are merry, Mr. Attorney, if 
It is a true copy, pray let it be read. 

Clerk reads.] The Dean of St. Paul's holds freely 
of fee one field, containing by eſtimation 

£6 J. Who is Lord of the manor of Steprey 
now ? | 
Mr. Powis, My Lady Wentworth is Lady of the 
manor. 

_ Clerk reads.) The Dean of St. Paul's holds. 

I. C. J. This bounds it on the Eaſt, on the Dean 
and Fear of Paul's lands, and ſo doth you no 
good. 

Mr. Williams. Let them go on, my Lord. 

Mr. Att. Gen. With ſubmiſſion, theſe are our ex- 
act boundaries. | 

L. C. J. Well, go on. N 

Mr. Alt. Gen. We ſhall go on; and with ſub- 
miſſon theſe bounds exactly agree with the bounds 
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that are ſet by the Act of Parliament for dreining 
the marſh, Here is nothing that we can ſee that 
they can claim but a mill and bake-houſe, and they 
are all bounded on the Weſt by Wall Marſh; and 
the Lynches are bounded in part upon the North, 
and in part upon the Meſt; and there was a little 
part of the marſh did run into the North bounds. 
But now we ſhall come to our evidence ; and firſt 
we ſhall ſhew the Act of Parliament. 
Which being Anno 22, H. 8. was read. 

Mr. Alt. Gen. Next, we ſhall ſhew Richard Hill's 

conveyance by mortgage, to Vivold and Salvago. 
Which Indenture of mortgage was read. 

Clerk reads.) This Indenture made the eighth 
day of November, in the 32d year of our ſovereign 
Lord King Henry the eighth, between Richard Hill 
citizen and mercer of London, on the one party, 
and Anthony Vivold, and Henry Salvago, Merchants, 
of of the other party; witneſſeth, That 
where the ſaid Richard betore time 
was indebted unto the ſaid Anthony Vivold, and H. 
Salvago in the ſum of 560 J. of lawful money of 
England, whereof they of their free will 
have pardoned 280 l. 

The ſaid Richard Hill by theſe preſents 
All that moiety of marſh-· ground being 
130 acres, lying and being that is 
to ſay, from Ratcliffe mill, that joins to the Filly 
Lynch to Ratcliffe Town, on the party of the Eaſt ; 
to Graſh Mill by the Hermitage, on the party of 
the Weſt ; on the high-way, leading from London 
to Ratcliff, on the party of the North; and on the 
River of Thames, on the party of the South 
iven and aſſured to the 

ſaid Richard Hill, by authority of Parliament 

in the 27th year of che moſt noble 
Reign to have and to hold 

Mr. Att. Gen. This doth veſt the lands in queſ- 
tion, with others, in Vivold and Salvago, as a ſecu- 
rity for their money. 

Mr. Sol. Gen. Now we ſhall ſhew a leaſe from 
Hill to Marcellys Hall. 

Clerk reads. ] This Indenture made the eleventh 
day of November, in the thirty ſeventh year of the 
Reign of Henry the eighth z between 
Richard Hill, citizen and mercer of London, of the 
one party, and Marcellus Hall of Ratciiff, miller, 
of the other party; witnefſeth, That the ſaid Ri- 
chard Hill, for the ſum of fix pounds of lawful mo- 
ney of England, to him in hand paid, at the en- 
ſealing and delivery hereof, whereof the ſaid Ri- 
chard Hill hereby acknowledgeth himſelf to be ful- 
ly ſatisfied, contented and paid; and whereof he 
doth clearly acquit and diſcharge the ſaid 
Marcellus Hall, his Executors and Adminiſtrators 
by theſe preſents, hath demiſed, granted, and to 
farm letten, and by theſe preſents doth demiſe, 
grant, and to farm lett unto the faid Marcellus Hall, 
a parcel of marſh-ground, lying and being 
at the Eaſt end of the marſh 
that butts on Ratcliff hilly marſh wall- 
bank, or wall belonging and the 
well Shadwell, containing by eſtimation e- 
leven acres and an half, more or lefs, abutting on 
the Thame;Wall, on the party of the South; to the 
lands called the Dean's Lynches, on the party of the 
North ; and on the wall that reaches from theLyn- 
ches to the Iſland, by the pond on the Welt, 

| with all the foreland and 


ſol]. All which marſh-land is in the Pa- 
riſh of Stzhnnheath to have and to hold 
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the marſh-land foreland and ſoil 

to the ſaid Marcellus Hall, from the feaſt of the 
Annunciation of St. Mary the Virgin next coming, 
for thirty and four years— : 1 
Mr. Att. Gen. This was a leaſe made to their 
miller, and contains eleven acres and half an acre, 
which we ſhall ſhew is juſt exactly the contents of 


our land; Next then we ſhall come to the convey- 


ance made to Thomas Stephin, which will bring us to 


our title, 


I. C. J. Read the reſervation of that leaſe. | 
Clerk reads] Yieldingand paying therefore yearly, 


and every year unto the ſaid Richard Hill, his Exe- 
cutors and Aſſigns, three pounds of good and law- 


ful money of England, at four terms of the year, 


that is to ſay, the feaſt of the Nativity of St. 70% 


the Baptiſt, St. Michael the Arcb- angel, the Birth 
of our Lord, and the Annunciation of St. Mary 


the Virgin. 


Mr. S. Pemberton, Pray, my Lord, we deſire 
they may give ſome account ot this leaſe, where 
they had ic, and how they came by it. 

Mr. Att. Gen. You have had it in your hands, 
you ſee what it is. 

Mr. S. Pemberton. Yes, and therefore we deſire 
to know ſomething about it, becauſe we find Knowles's 
hand to it. 

Mr. Ait. Gen. We can give you a better account 

of it than you think for, but that will let you into 
an hour's wrangle more, which 1s all you have to 
ſay for your ſelves. We have it, diſprove it. 
Mr. S. Pemberton. You have it, we ſee ; but re- 
member you will give no account where you had 
it. But then we deſire to ask Mr, Knowles a queſ- 
tion, Whether my Lady [voy was with him 

Mr. Att. Gen. My Lord, we deſire we may go 
on and give our evidence intire; they would fain 
break in upon us, and take up another hour in 
quarrelling with our witnels. When we hear them 


in their time offer to impeach the validity of the 


deed, then will be our time to juſtify it; and I 
doubt not but we ſhall give a ſatisfactory account 
of it. Pray will you give an account of the deed 
you ſnap'd up the laſt time. Ss 

L. C.J. Nay, nay, Gentlemen, we cannot take 
up our time in your dialogues and little heats. Do 
you not hinder them, and we ſhall ſee they ſhall 
not hinder you when it comes to your turn, 

Clerk. This deed has been read for the Plaintiff 
and Defendant, and is marked ſo. 

Mr. Att. Gen. It has been twice read before. 

I. C. J. Well, will you go on, Gentlemen? 


Mr. Fol. Gen. Then we ſhall ſhew this deed-poll 


next. 
Clerk, This alſo is marked to have been read 


twice. (Reads) This is dated, 16 Apr. in the 6th 
year of King Edward the ſixth, 
Toall faithful People to whom this preſent wri- 


ting ſhall come, I Richard Hill, citizen and mercer 


of London, ſend greeting in our Lord God ever- 
laſting. Know ye that I the ſaid Richard Hill, 
for the ſum of one hundred and thirty pounds of 
lawful money of England, by Thomas Stepkins, alias 
Stipkin, of the Pariſh of St. Mary Matfellon alias 
Whitechappel, in the County of Middle/ex, beer- 
brewer, unto me the ſaid Richard Hill in hand paid, 
wherewith I confeſs my {ſelf to be well and truly ſa- 
tisfied. 

L. C. J. Upon whoſe account is it that my bro- 
ther Gregory comes here? 


Mr. Serj. Stringer. My Lord, Mr. Baron Gre- 
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gory was deſired by the Plaintiff to be here; and 
as ſoon as we come to our reply, we ſhall as him 
ſome queſtions ; it he pleaſe to ſtay, we will dil- 
patch him ſo ſoon as we can. | 
Mr. Att. Gen. Nay, rather than trouble Mr 
Baron to ſtay, we yield he ſhould be examined now. 
Mr. Bar. Gregory. Iam not in fo much haſte, m 
Lord, but I can ſtay a while, and not break in 
upon the middle of an evidence for me. 
I. C. J. It you pleaſe, they conſent you may be 
examined, and they may be long. 
Mr. Bar. Gregory. I would 1 the 
courſe of evidence. | 
J. C. J. Nay, we will take you at your word; by: 
if it be long, pray remember we would have cafe 
you, but you complimented yourſelf out of it; 
now you are like to abide by it a while, I aff. 
you, brother. Go on. 
Clerk reads.] And do therefore acquit and exo- 
nerate the ſaid Thomas Stepkins, alias S{iPkin, his 
have given, enfeoffed, fold, granted, and 
by this my preſent writing confirmed, 
all thoſe my four and twenty acres and an half of 
marſh-land, meaſured by the rod or pole, lying in 
Wapping-marſh Three acres of 
which are lying adjoining on the Weſt ſide of the 
mill that butts on the hilly bank, or way leading 
to Ratcliff Town, called Ratcliff mill, with the 
bank or wall thereto belonging, and the well ad- 
joining to the way that goeth up to the Lynches, 
called Shadwell, lying, in the Eaſt end of the marſh, 
and all the next piece Weſt adjoining to the ſame, 
containing by eſtimation one acre, and the pond 
and two acres adjoining on the Welt fide, fix acres 
lying in the bottom of the hilly Lynches, adjoining; 


North-weſt on the wall that reaches from the Lyn- 


ches to the Iſland by the pond. All which eleven 
acres and an halt of marſh-land, are in the holding 
of Marcellus Hall, miller; and alſo the bank, or 
wall-flood, or pond, adjoining weſt on the faid e- 
leven acres and an half, containing by eſtimation of 
meaſure, two acres; and alſo all that parcel late 
divided into two, and now or late in the tenure of 
Richard Hill, butcher, containing by eſtimation 
of meaſure, ſix acres ; and alſo all that parcel weſt, 


adjoining to the ſix acres, which I the ſaid Richard 
Hill hold in my own hand; 


and alſo 
that is to ſay, all that parcel with the bank or wall 

Iſland and Pond, containing by eſti- 
mation of meaſure, five acres; which laſt thirteen 
acres I bought of, and had conveyed to me and my 
heirs, from one 70u St. All which four 
and twenty acres and an half, more or leſs, of 
marſh-Jand,abutteth on the Thames wall, on the part 
of the South; to the lands of the Dean and Chapter 
of the Cathedral Church of St. Paul, called the 


Lynches, on the part of the North; on the afore- 


ſaid mill, on the part of the Eaſt; and on twenty 
acres of the ſaid Thomas Stepkin, on the part of the 
welt. And allo all the Thames bank or wall, be- 
longing to the ſaid four and twenty acres and an 
halt of marſh-land ; which ſaid piece or parcel ol 
wall, doth abut on the ſouth end of the ſaid 

on part of the eaſt, and on the bank or wall 
in the occupying of William Knevet, on the part of 
the weſt. All which marſh-land, bank or wall, 
are in the eaſt end of Mapping marſh, abutting on 
the aforeſaid mill, and hilly bank aforeſaid, in the 
way leading to the Town of Ratcliff aforeſaid. 
And which four and twenty acres are part and par- 


cel of one hundred and thirty acres which 
| was 
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was heretoſore continually for the moſt part over- 
fown and drowned, with the water of the River of 
Thames ; and all and ſingular meſſuages, cottages, 
houſes, edifices, orchards, tofts foreland 
and ſoil, which were the ſaid Thomas Stepkin,*s be- 
fore the overflowing and all and ſingular 
meſſuages, edifices, cottages, cellars, ſol- 
lars, orchards woods, and underwoods, 
and all other the reſt of my hereditaments whatſoe- 
ver, in the Pariſh and manor of Szepney, in the 
County of Middleſex. 

Mr. Att. Gen. Now we ſhall produce a leaſe from 
Stepkins to Marcellus Hall, 

Mr. Serj. Pemberton. I hope 
account of this deed firſt, | 

Mr. Att. Gen. When you ſay any thing againſt 
it, Mr. Serjeant, we will; but we deſire now to 
go on with our evidence. Read that deed. | 

Clerk reads.) This has been read before, and is 
marked, | 

This Indenture made the twentieth day of April, 
in the ſixth year of the Reign of our ſovereign Lord 
King Edward the Sixth, by the Grace of God King 
of England, France, and Ireland; betwixt Thomas 
Stepkins, otherwiſe Stipkin, of the Pariſh of St. Ma- 
ry Matfellon, in the County of Middleſex, without 
Aldgate beer-brewer, of the one 
part; and Marcellus Hall of Ratcliff, miller, of 
the other part; witneſſeth, That the faid Thomas 
Stepkins, otherwiſe Siipkin, for the ſum of 50 J. ſof 
lawful money of England, to the ſaid Thomas Step- 
kins, otherwiſe Stipkin, by the ſaid Marcellus Hall 
at the enſealing hereof, well and truly paid and ſa- 
tisfied, and of the ſame doth clearly acquit and 
diſcharge the ſaid Marcellus Hall his Executors and 
Aſſigns, and every of them by theſe preſents hath 
demiſed, granted, betaken, and to farm letten ; 
and by theſe preſents doth demiſe, grant, betake, 
and to farm lett unto the ſaid Marcellus Hall, all 
thoſe his parcels of marſh-land lying and joining on 
the weſt ſide of hilly bank, or 
way called Ratcliff-way and the well 
adjoining to the way that goeth up to the Zynches, 
called Shadwell, lying in the eaſt end of the marſh, 
containing by eſtimation of meaſure, three acres 
and an half, and all the next piece weſt, adjoining 
to the ſame, containing by eitim#tion of meaſure, 
ſix acres and the pond ; and two acres adjoining on 
the weſt ſide of the fix acres, lying on the bottom 
of the hilly Lyncbes, adjoining notth-weſt on the 
wall, which reacheth from the Lynches to the Iſland 
by the pond ; all which eleven acres and an half, 
little more or leſs, abutteth on the Thames wall on 
the party of the ſouth 3 to the Dean and Chapter of 
the Cathedra} Church of St. Paul, called the Lyn- 
ches, on the party of the North; and on the wall 
by the pond on the party of the weſt ; and alfo all 
the Thames wall belonging to the ſaid eleven acres 
and an half of meadow or marſh- land: which ſaid 
piece or parcel of bank or wall, doth abutt on the 
touth end of the atoreſaid billy Bank, or way reach- 
ing to the eaſt ſide of it, which leadeth to Ratcliff 
Town on the party of the Eaſt, and on the wall in 
the occupation of John Everard, on the party of 
the weſt ; and alſo all the foreland and ſoil down 
to the low-water-mark of the River of Thames, be- 
longing to the premiſes ; all which 

in the eaſt end of Waring mar ſn, 

abutting on the aforeſaid mill, and the billy 
Bank, or way leading as aforeſaid in the Pariſh and 
Manor of Stehunheath, otherwiſe Stepney, in the 


they will give ſome 


2 


for great Part of Shadwell: 
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County of Middleſex, and now in the holding of the 
ſaid Marcellus Hall, to have and to hold all the ſaid 
parcels of marſn- land, foreland and ſoil, and every 
part and Parcel thereof, to the ſaid Marcellus Hall, 
his Executors and Aſſigns, from the feaſt of the 
Annunciation of St. Mary the Virgin, before the 
date hereof, to the end and term of one hundred 
twenty and eight years, thence next enſuing, yield- 
ing | 5 

Mr. Sol. Gen. Read the Proviſo. 

L. C. J. Read the reſervation of the rent. 

Clerk reads.] Yielding and paying therefore year- 
ly for the ſame, to the ſaid Thomas Stepkins, his 
heirs and aſſigns, one pepper- corn, at the feaſt of 
the Annunciation— | 

Mr. Sol. Gen. Now read the Proviſd. 3 

Clerk reads. ] And the ſaid Marcellus Hall for him- 
ſelf, his executors, and aſũgns, covenanteth and grant - 
eth to and with the ſaid Thamas Stepkins, his Heirs 
and Aſſigns; that he the ſaid Marcellus Hall, his 
Executors and Aſſigns, ſhall and will bear all man- 
ner of charges—And it is further covenanted, grant- 
ed, and agreed between the ſaid parties, that it 
ſhall not be lawful for the faid Marcellus Hall, his 
Executors or Aſſigns, to alienate or aſſign this pre- 
ſent term of years, or any part thereof, without the 
ſpecial licence and conſent of the faid Thomas Step- 
kins, his Heirs and Aſſgng— * | | 

Mr. Williams. Pray, my Lord, will you give me 
leave to ask a queſtion of Mr, Baniſter ? 

Mr. Att. Gen. My Lord, he has not been exa- 
mined yet, they cannot, under favour, ask him 
any queſtions, 

Mr. Williams. You have ſworn him, and ſo he 
is under an oath, and we may doubtleſs examine 
him as your witneſs to this deed that you have read. 
Is that your name, Sir? [/ewing * deed of 16 

April. | 

Baniſter. This is my name, written by my own 
hand. 

Mr. Williams. When did you write your hand 
thete, Mr: Baniſter ? 

Baniſter. The 16th of April, 1682. 

Mr. Williams. Pray Sir, look upon it again. 

Banifter. This is my hand, and 1 writ it my ſelf 
when the deed was found; I writ a paper of ſuch 
deeds as were found at the ſame inſtant of time. 

Mr. Williams. And you writ it when you found 
it ? 0 10d; | 

Baniſter. I writ that name at that inſtant of time. 

Mr. S. Pemberton. When was it, do you ſay? 

Baniſter. The 16th of Sept. 1682. | 

Mr. Williams. Are you ſure of it? 

Baniſter. Yes, I am ſure of it, 

Mr. S. Pemberton. Juſt now it was April. 

Baniſter. It was in September, 168 2. I writ this 
paper at the fame time, LS 4 
L. C. 7, Where did you write this name to this 
deed ? | ” 

Baniſter, At Mr.” Knowles's houſe, 

L. C. J. When was the firſt time that you ſaw 
that deed ? | Ir 2 | 

Banifter. The very fame day that I writ my 
name and this paper. 5; cath 

L. C. J. Did he find the deed or you? Let me 
ſee it. | (which was done. 
Baniſter. He had found that deed before, but 
had miſlaid it, and deſited my affiſtance to find it 
again. : | 
* C. J. Where did you find it ? 

Baniſter, In a garret in Mr. Knowles's houſe, 1 
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Mr. Sol. Gen. Were there not a great many deeds 
Mae... ::. £77 
| Baniſter, :Xes, there were a great many. 
IL. C. J. Prithee look upon it again, and con- 


ider what thou ſay'ſt. 


Bauiſter. This is my name. 


J. Very well; and how came thy name 


there? | 

Baniſter. This is the very deed I looked upon at 

that time. 3 . . 
L. C. J. Where did you firſt ſee that deed ? 
Baniſter. I was at the finding of it in a garret at 


Mr. Knowles's houſe. 


L. C. J. That was in Sept: 1682, you ſay. 
Baniſter. Yes, in Sept. 1682, I never ſaw it be- 
fore. 
L. C. J. Pray who are parties to that dced?ꝰ 
Mr. Williams. My Lord, it is the purchaſe of the 
eritance. | 


L. C. J. Itisfo ; and how ſhould that come to be 


in the poſſeſſion of Knowles ? 


- 


Baniſter, I never ſaw it before that time. 
L. C. J. Read it again. | 

Clerk reads. —T his is dated the 16th of April, 
in the ſixth year of Edward the ſixth. To all 
faithful— 2 

Mr. Sol. Gen. Certainly, my Lord, he is under a 
. 8 

L. C. J. Ay, ſo he is ſure enough, but a very 


foul one upon my word: But let us lee if we can 
bring bim out air. Mr. Baniſter, let me ask you 


a queſt ion. 

. Baniſter. Yes, my Lord, if you Plea 

L. C. 7. Then pray mind what 

ſider of it. The 16th of September, 1682, was the 
time that you went on purpoſe to look for deeds at 


Mr. Know!es's houle? 


Boniſter. I was there on the ſeyenth day of Sep- 
tember, and that was the firſt day that ever I came 


| 5 Mr: Knowlez's houſe in my lite. 


J. There were ſome deeds, it ſeems, that 

Mr. Knowles had found before. =] 
2 So Mr. Kngwles ſaid, 
. C. J. What became of choſe deeds he had 


. 


gung he 

L. C. J. 9 did you come to have an ac- 
count that he had found thoſe deeds firſt ? 
aniſter. It was after I had paid him 3 J. for wa- 
ter.. i | | Ry 45-30 

: L.C. J. When yas the firſt time that he ſpoke 
wa xt ia 

Baniſter. It was the fifth or fourth of Septemher. 

L. C. J. And when did you firlt ga hither ? 

. Baniſter. On the 7th of Sepiemper he deſired me 
to come and help him, and aft him in finding 
out Pg fer be had miſſajd.,. 

L. C. J. What do you know of this deed? 
Baniſter. We found one deed— - . 
: 15 .J. Loch upon that carefully, is chat your 

and? 5 


Baniſter. That is my hand. 


1 L. C. J. Do you remember when vou put your | 


hand to that deed? CNT 
The paper I have in my hand was writ- 


- 


auiſter. 
ten 115 ſame time. 


- * - 


. C. J. Look upon that paper, and conſider it 


well; and now tell us whether you found that deed 
firſt, or Mr. Knowles, | ty 
Baniſter. Mr. Knowles, | 


L. C. J. Now look upon it, and look upon it 


carctully, when was it ? 


fay, and con- 


Foun! before . k 8 | 
7 5 he told me, he had miſlaid them. 
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Baniſter. This deed came into my hands the ſame 
day that I writ this note. 

Mr. Att. Gen. My Lord, we deſire we may go 
on with our evidence, and nct have them break in 
upon us to examine any ſuch thing till their time 
comes; if they have any thing to object againſt our 
witneſſes, let them take their time. 

Mr. S. Pemberton. Mr. Attorney, we are ver 
regular ſure in what we do; you produce a decd 
and we deſire an account how you came by aha 
deed 3 and finding Mr. Baniſter's name, who is 
your witneſs, and {worn by you, we would know 
of him what he knows of it. | 

L. C. J. Ay ay, let truth come out in Gog', 
name. Look upon it, Mr. Baniſter, once mc 
What ſay you to it? i 

Baniſter. This is the ſame deed, and my hand 

E. our oath, Sir, when did you 
fl ex Wat Geng 2? | 8885 

Baniſter. This deed I ſaw the 7th of Sep. 1682. 

L. C. J. Where? 

Baniſter. In the garret at Mr. Mocoles's houſe. 
L. C. J. Did you find it firſt, or Mr. Kyowle, ? 
Baniſter, I cannot tell, it may be I might. 

L. C. J. Are you ſure you then put your name 
to that deed ? x 

Baniſter. I did put my hand upon this ſame deed 
the 7th of Sept. 1682. 6 227159 

L. C. F. Prithee look upon it again, and look 
very carefully upon it. [M hich be did for a good 

F. while together. 15 

L. C. J. No look upon your note again. 

Mr. Att. Gen. Pray do ſo, and peruſe it care- 


fully, and ſee whether that Deed be in your note. 


L. C. 7. Nay, good Mr. Attorney, let us have 
no directions. What ſay you ß; 

Baniſter. I ſet my hand to ſeveral deeds that I 
found there, to ſome writings on the 7th of Sep- 
tember, and to others on the 16th, _ | 

L. C. J. Now tell us, which of them it was that 
tnou didſt put thy hand upon, this deed ? 

Baniſter, I believe it might be the 7th. 

L. C. J. Didſt thou not ſee that deed before the 
7th of September, 168 2, upon thy oath? 

Baniſter. No, never. 
I. C. J. Who was with you when you firſt found 
that deed ? on ; | 

Mr. Att. Ger. Pray, my Lord, let this note be 
read, and that will clear all. 

L. C. J. Na, by no means, Mr. Attorney; he 
may make uſe of -what notes he pleaſes, to refreſh 
his own memory; but we will never ſupport or 
prop up a perjury at that rate, I aſſure you, by 2 
nate, Was Mr. Knowles with you when you found 
that deed ? | 10 


Baniſter. He was. | | 
L. C. J. Do you take it upon your oath that that 


deed was found the 7th of September, 168 2, in the 
garret at Mr. Kugwles's houſe? 
Baniſter. 1 cannot tell which of the two, was 
the ſeventh or the ſixteenth. 1 
I. C. J. Was it one of the two, upon your oath? 
Baniſter. It was one of the two. 
I. C. J. Now call Mr. Kuawles again. | 
Mr. Williams. There he is, my Lord; if your 


Lordſhip pleaſe to look upon the deed—Knowtes's = 


name yas to it likewiſe, but ſcraped out. 

L. C. J. Well, we will ask him about it. But 
Mr. Baniſter poſitively ſwears he was at the find- 
ing of this deed. What ſay you Knowles * 


Knowles. I know nothing of it, my name is not 
FO ic. Mr, 


1684. 
Mr. Williams. Was your name ever to it, or not? 
Knowles, No, never. 
Mr. Dobbins, But it was to it at the trial in Mi- 
chaelmas term. | 
L. C. J. Did you ſet your name to all the deeds 
you found in the garret ? 
Knowles, Yes, 1 did. one 1 
L. C. J. Upon your oat niſter, did you ſet 
our 55 to any deeds that he did not, char were 
tound there ? 
Baniſter. I believe I might do ſo, I would not 
ſwear punctually to it. 
L. C. J. Was he with you? 
Baniſter. He was with me in the very fame cham- 


T. 

Knowles. I do not know that ever I put my hand 
$0 that deed in my life, | 

L. C. F. Did you ever ſee that deed ? 
Knowles, I cannot ſay I did, I remember nothing 


of it, | 

L. C. J. I ask you once again, when you found 
this deed, was he with you? 

Baniſter. Les, Sir. 

L. C. J. You, Knowles, did you ever truſt him 
to look and ſearch any deeds in your garret, but 
when you were by your ſelf ? 

Knowles, No, my Lord, 

L. C. J. Then I would ask you upon your oath, 
becauſe you are the perſons that had theſe deeds in 
your cuſtody ; was there any deeds delivered out of 
your hand that you did not ſet your hand to ? 

Knowles, I believe there was never an one. 

L. C. J. How came this deed which he ſwears 
was found there, not to have your hand to it? 

Knowles, I do not know that ever I ſaw it. 

Mr. Att. Gen. Did Mr. Knowles ſay he was look- 
ing for deeds of his own concern when he found the 
firlt deed ? 

Baniſter. He did ſay he had looked before, and 
had found ſome of theſe deeds, and then miſlaid them, 
and deſired my aſſiſtance to find them again. 

L.C. F. What did he fay to you at firſt ? 

Baniſter, He ſaid he had been ſpoken unto by 
my Lady Ivy, to look for deeds that might con- 
cern her anceſtors ; and he had found ſome : But 
finding ſome alſo chat concerned himſelf, he had 
miſlaid my Lady's, and deſired me to help him to 
find them again. 

L. C. J. What employment have you under 
my Lady Juy? | 

Baniſter, J am her rent-gatherer. 

L. C. J. Her bailiff, I ſuppoſe: But now you 
ſpeak of what my Lady Ivy deſired of Knowles, I 
would ask you a queſtion, Jeſt it flip out of my me- 
mory, cre you preſent at any time when my 


Lady Ivy ſpoke to Mr. Knowles to look after any 
deeds ? | 


Baniſter, Yes, I was. 

L. C. J. Pray tell us whoſe deeds ſhe deſired him 
to look ? 

Baniſter. The deeds he ſaid he had miſlaid. 

IL. C. J. What were they? 

Baniſler. The deed of Richard Hill, and the 
deeds belonging to Stepney and Shadwell. 

L. C. J. What names did ſhe mention to him, 
that ſhe would have looked after ? 

Baniſter, She did mention ſome, 

L. C. J. Upon your oath, did ſhe mention any 
«;eds made by Dr. Donne Dean of St. Paul's? 

Baniſter. No. 

I. C. J. By one May, Dean of St. Paul's? 


for great Part of Shadwell. 


Baniſter. No. 

L. C. J. Was one Lun named? 

Baniſter. No. 

L. C. J. Or one Holder? 

Baniſter, Not that I know of. 

I. C. J. Did ſhe mention one Joan Hall? 

Baniſter. I do not know that my Lady Ivy gave 
particular order for any of theſe names. 

L. C. J. Did ſhe, upon your oath, name Mar- 
cellus Hall to you? 

Baniſter. No, my Lord. | 

L. C. J. Upon your oath, Knowles, was not he 
by when my Lady named Marcellus Hall to you ? 

Knowles, He was, my Lord. | 

Baniſter, I did not hear my Lady name that 
name at all. 

L. C. J. No; he heard her give order for no 
particular deeds, neither for Holder, nor Lun, nor 
Marcellus Hall, but only concerning Stepney and 
Shadwell, | | | | 

Sir Edw, Herbert. Baniſter, did he ſay he had 
before found them, and miſlaid them: 

Baniſter. Yes, | 

Mr. Att. Gen, Upon your oath, what deed do 
you take that to be, which is produced? 

Mr. Pozwis. Can you read it, yea or no? 

L. C. 7. Mr. Powis, do you think my Lady 
Toy ſent Baniſter to look after deeds that he could 
not read ? that were very pretty. 4 

Mr. Att. Gen, What deed do you take it to be? 

Mr. Sol. Gen. Let me ask you one queſtion, Mr. 
Baniſter ; Did you ever ſet your hand to any deeds 
that were not found at Mr. Knowles's ? 

Baniſter. Yes, I have. 

Mr. Lutwich. Upon what occaſion did you put 
your hand to them? | 

Baniſter. Becauſe they were ancient deeds, and 
I was to look out where the hands were that they 
did concern, ö | ke: 

Mr, Att. Gen, Pray now anſwer my queſtion ; 
look upon it, and tell me what deed do you take 
it to be? e 

Baniſter. It is a deed of ſale to Stepłius. 

L. C. J. It is ſo, you are in the right of it; and 
now upon your oath, where did you find that deed 
of ſale? _ Lys 7 

Baniſter, My hand is to it, and this is one of the 
deeds, 'I take it to be ſo, that was found tm the 
garret at Mr. Knowles's houſe; 

L. C. J. He has ſaid ſo, I know not how often. 

Mr. Alt. Gen. He is not himſelf. NEL .0 

L. C. J. How can 1 help that, Mr. Attorney? 
But what he ſays, is plain. | 

Mr. Sd. Gen. Pray read over the note you have 
in your hand to yourſelf, and remember all che 
deeds that are particularly therein contained. 

L. C. J. Let him read his note, (which be did) 
and now ask him what you will. | 

Mr. Att. Gen. Is there any deed of the 16th of 
April, 6 Kqw.6. from Hill toStepkins, in that note? 

I. C. J. That is no fair queſtion, Mr. Attorney. 

Mr. Ait. Gen, With your favour, my Lord, 1 
conceive it is; for that will make it plain that he is 
miſtaken. : | | 

I. C. J I believe he is; but with your favour, 
it is not a fair queſtion 3 you are only to ask him, 
whether that deed given 1n evidence be there ? 

Mr. Sol. Gen. I would ask him one ſhort queſ- 
tion, my Lord, and I think it is a fair one. 

I. C. J. Ay, in God's name ask what fair queſ- 
tions you will, but no leading ones. 
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By 37. The Lady Ivy's Trial, 


Mr. Sol. Gen. Your witnels i 15 drunk; Madam— 
(Ty my Lady Ivy.) 

Ar. S. Lutwitch. Myl. ord, does not unde and 
what he lays, that is plan. 

74% Outs Brother, all knaves are fools in one kind 
100. 

Ar. Sol. Gt Have you read the date of that 
deed ? | 

Bunifter. Les. 

Mr. Alt. Gen. My Lord, it you pleaſe, we will 
go on with our other evidence a while, and let him 
recollect himſelf and conſider of it. 

I. C. J. With all my heart; but l thin the 


more he conſiders, the worſe he is; * ſo he will 


be to the end of the chapter. | 

Mr. Att. Gen, T' hey have called to us, my Lord, 
for an account of this deed 3 we ſhall now prove 
that Mr. Neale knew of this deed before. Swear 
Mr. Buller; {which tous done.) FER 

L. C. J. What is your name? 

Butler. William Buller. 

Mr. All. Gen. Pray, Sir, willy you tell the Court 
and the Jury, what diſcourſe you had with Mr. 
"Neale, an what he ſaid about a deed, and when? 

But er. T never ſaw the leaſe ; but as I was here 
at the laſt trial, when there was a verdict for this 
Eſtate to be my Lady Toy's: and afterwards, the 
22d of December laſt, J had an opportunity of being 
with Mr. Neale, he being wich Mr. Brian, my La- 
dy's husband, ſince dead, at the King” s- Head tavern, 
with whom I had ſome buſineſs. Nr. Briar was 
there firſt, (I ſuppoſe it was by appointment they 
met) and in half an hour Mr. Neale came up ſtairs, 
After they lad changed two or three complements, 
they came to talk abour meeting at Mr, Attorney- 
General's chamber, in the Temple, to treat about 
their controverſy, Says Mr. Neale, let there be a 
forfeiture upon it of g J. to be paid by him that 
fails. No, ſays Mr. Brian, I will make no forfei- 
ture, but I will certainly meet there. Says Mr, 
Neale again; And T-queſtion not but to give ſach 
ſatisfaction, as whereby to convince you and my 
Lady, that this is not her Eſtate. I ſhould be glad 
to hear that, fays MF. Brian: why, I hope you do 
not think the deeds-are forged ?* No, ſays Mr. 
Neale, I do not think they are forged. Mr. Knowles 
offered me a long time ago, to ſhew me that deed, 
and Tmight havehad it in my poſſeſſion ; but I would 
not: for if I had, 1 thould have been the apteſt 
man in the world to burn ir. This is all I can fay. 

L. C. J. And what is this to the purpoſe, Gen- 
tlemen? Alack. a- day, this is very thin; a light 
diicourle in a tavern : How can any anſwer be giv- 
en to ſuch an evidence ? tho” indeed it does 1 not 
need any. Pray let not our time be taken up with 
ſuch trifling ſtories of a cock and a bull ; go on to 
that which is material. 

Mr. Att. Gen. Now we hall! produce a leaſe from 
Marcellus Hall to one Roper, of Port of chis 
eleven acres and an half. 

. Clerk reads.) This Indenture a0 the 13th day 
of November, in the 2d and 3d years'of the reigns 
of our ſovereign Lord and Lady Philip and Mary, 
by the Grace of God King and Queen of Frgland, 
Spain, | France, both the Sicilies, Jeruſalem, and 
Ireland; Defenders of the faith, Arch-Dukes of 
Auſtria, Dukes of Burgundy, Millan, and Bra- 
bant'; Counteſs of Haſburg, Flanders, and Tyrole ; 
between Marcellus Hall or Ratdhf, miller, of the 
one 2 and Richard Roper, citizen and ſalter of 

1.0. on, of the other party, witneſſeth, that the 


36 Car. II. 
ſaid Marcet/ns H. tl, for the ſum of lix pounds of 
goo. and Jawtul money of #2/914, ro him by the 


taid Richard Rover if band paid ; ; Whereof the ſaid 


Marcellus Ilall clear! ly acquiſterh and diſchargeth 
the ſaid Richard Rory, his executors and aſſigne, 
and every of them, by theſe prefents ; hath grant- 
ed, demiſed, and to farm letten, and by helc pre- 
ſerith granteth, demiſeth, and to farm lerteth, to 


the ſaid K:chard Roper, a parcel of marſh-groung, 


lying and being in I apping warth, at the eaſt end 


of the marſh, beginning at the welt ſide of the well, 
which tieth by the way that leadeth up to the 2 * 


(bes, called Shadwell, meaſured by a- ſtrait line 
from the Jun hes, by the welt fide of the well, to 


the Thames wall, and reacheth welt to the way chat 
leadeth up into ai high way, containing by 


eſtimation of meaſure, ſeven acres, little more or 
leſs, and the pond ; J all which marſh land abutteth 
north upon the Lync hes of the Dean and Chapter of 
the Cathedral Church ot St. Paul, and ſouth upon 
the Thames wall; and alfo all the Thames wall be- 


longing to the leven acres, with the forcland and 


ſoil, down to the low-water-mark of the River of 
Thames: All which marſh-lands are lying 1a the 
pariſh and manor of Stcbrnbeath, alias Steprey, in 
the County of Midd'e/ex, To have and to hold the 
ſaid parcel of marſh-ground, wall, foreland and 
foil, with the appurtenances, to che ſaid Richard 
Rover, his executors and aſſigns, from the feaſt of 
the Annunciation of our bleſſed Lady St. Mary the 
Virgin, next coming, unto the end and term of 
four and twenty years from thence next enſuing, 

and fully to be compleated and ended ; yielding 
and paying therefore yearly, during the ſaid term, 

to the ſaid Marcellus Hall, his executors and aſſicns, 
three pounds of good and-lawful RAGE of . 

at four terms of the year — 

L. C. J. What date is that deed of ? 

Clerk. The 13th of Member, in the 2d and 3d 
years of King Philip and Queen Mary. 

Mr. Att, Gen. Now we ſhall read Stepkins 5 licence 
to Hall, to alien his term. 

Clerk reads. ] To all manner of pebple to whom 
this preſent writing ſhall come; 1 Thomas Stepkins 
alias Stipkins, of the pariſh of Stebunbeath alias Siep- 
ney, in the County of Middleſex, beer-brewer, {end 
greeting in our Lord God everlaſting. Whereas I 
the ſaid Thomas Stephins on the 16th of Tyril, 
in the ſixth year of Ecard the ſixth, have betaken 

eleven acres and an half of marſh-{and 

with all the bank with the 

foreland and foil, down to the low-water mark of 

the River of Thames that he ſhould 

not alien or aſſign the ſaid leaſe or term of ee 
without the ſpecial licence or conſent 

Noa know ye, That I the ſaid Thomas Step- 


kins, for divers good caulcs "ou leave 
and licence to the ſaid Marcellus tall, 

to the right worſhipful M t. Dean 
of the Cathedral Church of St. Paul with 


the wall, foreland or foil under ſuch covc- 
nants, as is reſerved and contained 

Mr. Williams. I would ask Mr. Baniſter ſomething 
abour this deed ; look upon it, Sir. 

Mr. Alt. Geh. We have not done with him yet 
Priy take that deed out of his hand. 

Mr. S. Punberton. You will let him give ſome 
account of it firſt, Mr, Attorney. 

Mr. Att. Gen. You would fain confound him. 
Mr. S. Pen. Neuer. WE 18 Drag anded Ong al- 


re; uy, 
Mr. 


1684. 


Mr. ol. Gen. Now Mr. Baniſter you have con- 
ſidered of it, pray once more look upon the deed a- 
gin which be did) Was that deed one that you 
ligned then or no? 

Baniſter. This is my name, but I cannot find 
the date of this deed in my paper. I cannot tell 
now whether it be one I found then or no. 

Mr. Sol. Gen, Did you ſet your hand to any deeds 
that were found there, which you did not ſer down 
n your paper? | 

Baniſter. No, not that I know of, I do not 
- know 1 did. | 

L. C. J. Prithee where didſt thou ſet thy hand to 
that deed? | | | 

Baniſter. I ſet my hand to the deeds that were 
found there, at the houſe. | 

L. C. J. Did you ſer your hand to none elſe but 
what were found there ? ' | | 

Baniſter. 1 have ſet my hand to divers deeds be- 
ſide, but they are none of thoſe deeds that are in 
my paper. | | Her 

L. C. J. Where did you ſet your hand to any 
deeds beſides ? 

Baniſter. To divers deeds I have ſet my hand at 
home. | bs win 

L. C. J. Have you to any relating to the lands 
in queſtion ? ; 

Ganifter. I do not know that I have ſet my hand 
to any deed; relating to the lands in queſtion, but 
at Mr. Kuowles's, | 

L. C. J. To what purpoſe did you ſet your hand 
and name to the deeds you found at Knowles's ? 

Baniſter. To the ſame intent to teſtify that I was 
at the finding of them. | 

L. C. J. To what end did you ſet your hand to 
any other deeds? _ | | 

Baniſter. To the intent that I knew better where 
the lands did lie than ſhe did, and when my Lady 
found any deeds, I ſet my hand to them, and then 
found the places where the lands lay. | 

L. C. J Thou haſt had a fair time to conſider 
of that deed ; canſt thou ſee here to what place that 
deed relates, by this mark? . 

Baniſter. I cannot find the date of the deed in my 

aper. 
: LC. 7. But where do you think you did put 
your name to that deed ? HY ga 

Baniſter. I cannot tell whether I did it at that 
time or no, but this is my name. 

L. C. J. J know thy name is there, man; I read 
it two hours ago: but did you put your hand to 
that as one of the deeds that you found in Septem- 
ter, 168 2, when you were at Mr. Knowles's, or not? 

Baniſter, 1 cannot tell. | 

L. C. J. Doſt thou believe thou didſt not? 
Baniſter. I cannot tell. 

L. C. J. Canſt thou tell the reaſon why thou 
didſt ſet thy hand to it? | 

Baniſter. Certainly, becauſe I was at the finding 
of it; I know no otherwiſe, 

Mr.S. Pemberton. Now pray look upon this deed 
¶Hewing bim another )---and fee whether that be 
your name or not. 

Baniſter, Yes, my Lord, I will. | 

Mr. S. Pemberton. Is that your name? 
| Baniſter, Yes, it is; this is one of the deeds that 
was found at Mr, Knowles's. 

Mr. S. Pemberton. You faid ſo as to the other 
too. 

Mr. All. Gen. But he was not ſo poſitive in it. 

Baniſter, This is rat-eaten, and ſo I know it a- 

Vor. VII. 


for great part of Shadwell. 


gain; and there is a rat- eaten deed ſet down in my 
aper. 

L. C. J. Let him be as poſitive as he will, ke 
has been forſworn five times. | 

' Mr. Sol. Gen. He was confounded with a miſtake 

of the deeds, he having ſet his hand to ſo matiy. 

Z. C. J. They are perjured both of them plain- 
ly, that is the truth of che matter. 

Mr. Ai. Gen. I hope the folly of our witneſſ:s in 
ſuch circumſtances, ſhall not rob us of our own 
land, and that it appears to be plainly. 

L. . God forbid but you ſhould have your 
owa land; but by the Grace of God, if I can help 
it, you ſhall never have a foot of land by forſwear- 
0 Ang perjury, , | | 

f. Williams. When did you find that deed ? 

Baniſter. The 16th of September. 

Mr, Williams. Where ? "IF 

Banifter. In the garret at Mr. Knowles's. 

Mr. Williams, Are you ſure of it? 

Baniſter. Yes, I am ſure of that deed, becauſe 


It is rat-ecaten, 


Mr. Williams. Knowles, pray dg you look upon 
it, what ſay you to that deed? ;:, 
Knnwles. Tais is my hand, and this is one of the 
deeds that was found there at that time. 
een Pray read the date of that deed 
chere. 5 , | 
Clerk reads.) This Indenture made the 1 3th day 
* November, in the 2d and 3d years of Philip and 
ary. | | 
Mr. S. Pemberton, That is a deed from Marcellus 
Hall to Roper ; how ſhould that come to be ar 
Knowles's ? 
L. C. J. They have ſworn it. 6 
Mr. Att. Gen. They go about to blemiſh our 
deeds by the folly of our witneſſes, which we can- 
not help. We however leave the. deeds to the Ju- 
ry, and let them ſee if thoſe ſeals and other things 
look like counterfeit, | 
L. C. J. Well, go on, the Jury will have the 
deeds with them. ; 5 
Mr. Ait. Gen. My Lord, we did before produce 
a conveyance from Richard Hill to Stepkins. It 
reſted not there, that conveyance had no legal exe- 
cution, thereupon there was a fine and recovery by 
the heir of Hill; and what was the occaſion of that, 
will appear by the deed. | 
Clerk reads.) This Indenture made the twelfth 
day of November, in the = and 6th years of the 
Reigns of our ſovereign Lord and Lady, Pbilip 
and Mary, by the Grace of God King and Queen 
of England, Spain, France, both the Sicilies, Feru- 
ſalem and Ireland, Defenders of the faith; Arch- 
Dukes of Auſtria, Dukes of Burgundy, Millan and 
Brabant; Courts of Haſpurg, Flanders, and Tyrol? 
between Jaſper Hill, ſon and heir of Richard Hill, 
late citizen and mercer of London, of the one party ; 
and Macbeline Stepkins, late wife and executrix of 
the laſt will and teſtament of Thomas Ser kins, 
and Jobn Stepkins, ſon and heir apparent 
of the ſaid Thomas, of the other party, witneſſeth, 
That whereas the ſaid Richard Hill father of rhe 


ſaid Faſper amounting in the 

whole to the ſum of 2000 by the 

ſaid Macheline And 
where variance concerning all that 

rcel of marſh-land unto 

t. Katherine's, which the ſaid Richard Hill bought 


of Cornelius Vanderdelf for the aſſu- 


ring all that Wapping-mar/h, the ſaid Richard Hill 
| Ffff ſtands 
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ftands bound in an obligation of which condition, 
that he ſhould make by a certain day, a good, 
ſure, ſufficient indefeaſible of and in 
all thoſe parcels of marſh-land, lying in J/apping- 
marſh, that is to ſay, all that | 
with ſix acres of marſh, now in the tenure or oc- 
cupation of one Kyeve?t, or his aſſigns, and all thoſe 
3 lying in the Eaſt and in 
the tenure of one Miller; that is to ſay, all the 
bank, containing by eſtimation three acres and an 
half; and all thoſe next adjoining, by meaſure fix 
acres or more and two acres by eſtima- 
tion of meaſure, lying in the bottom of the Lynches, 
and reacheth from the Lynches to the Iſland by the 
pond ; and allo all that parcel divided into twain 
| ſix acres; and allo 
that holds in his own hands, that 
is to ſay, all that parcel with the iſland 
and pond, containing by eſtimation of meaſure, five 
acres and of, and in all thoſe parcels 
lying on the weſt fide of the pond, containing in 
the whole ſixteen acres by meaſure ; 
all which ſaid ſixteen acres to Gra- 
del. lane, the ſaid Richard Hill had in his own oc- 
cupation 1 | reaching to 
Gravel-lane, ſometime plowed and ſown by one 
Richard Clajton, and now in the occupation of one 
Cooper, butcher, and lying on the eaſt ſide of Gra- 
vel-lane towards London ficlds, which was conveyed 
to him from one Richard Tyrrell ; and alſo all that 
marſh in the tenure of one Claylon, butcher, 
one William Cound, butcher, ſeventeen acres 
and of Edward Aſh, four acres ; and alſo 
all the lands, tenements, rents, houſes, ponds, fiſh- 
ings, mills, to the low-water-mark 
of the River of Thames, and all trees 
a For the appeaſing all vari- 
ances and ſuits, the ſaid parties to this Indenture 
have fully condeſcended and agreed in form follow- 
ing; that is to ſay, the ſaid Faſper Hill, for the 
ſum of 1200 J. of lawful money of England, in 
which he acknowledgeth himſelf to be truly indebt- 
ed to the ſaid Macheline and Fobn Stepkins, doth 
give, grant, bargain, ſell to the ſaid Ma- 
cheline and John Stepkins all the ſaid 
marſh-ground lying in Wapping-marſh, with all 
manner of lands, tenements forelands, 
ways, trees to the low-water mark 
| with the appurtenances lying and 
without or elſewhere within 
their heirs and aſſigns 
to- 


being in 
the pariſhes 
for ever, all the right, title 
gether with all evidences and writings 
diſcharged of all former charges, incum- 
brances by the ſaid Faſ/per Hill 
Mr. Att. Gen. Next, we ſhall ſhew that Marcellus 


Hall, that had this long leaſe, and had demiſed the 


ſeven acres down from Shadwell to Roper, doth on 
the 14th of November, in the 5th and 6th years of 


Philip and Mary, ſurrender the remaining four a- 


cres to Thomas Steins; and then we ſhall ſhew it 
was demiſed to Fox, who was the firſt builder, and 
made Ix*5-lane. 

Mr. Sol. Gen. Your Lordſhip doth obſerve, that 
the licence was to aſſign the whole eleven acres and 
an half, but he did aſſign but ſeven. 

Clerk reads.) This is dated on the 14th of No- 
vember, in the 5th and ſixth years of King Philip 
and Queen Mary, 

To all to whom this preſent writing ſhall come; 


Þ Marcellus Hall of Ratcliff, miller, fend greeting 


37. The Lady Ivy's Trial, 


7 ſouth 


36 Gar. II. 
in our Lord God everlaſting. Whereas Thom as 
Stepkins hath by his Indenture dared th 
20th day of April, in the 6th year of King rr 
VI. let to me the ſaid Marcellus Hal! on 
the welt ſide with the Thames wall theret 
belonging, with the foreland and foil for 
one hundred and twenty and eight years: Know ye 
that I the ſaid Marcellus Hall, for the ſum of bo! 
of good and lawful money of England © 
in hand paid have by theſe preſents 
remifed, releaſed,” and abſolutely confirmed, to the 
ſaid John Stepk.ns, his heirs, exccutors and aſſigns 
all ſuch eſtate, right, title, intereſt, term of years, 
cltate, property, claim and demand, which 1, 6; 
any perſon to my uſe, have, or ought to have, or 
at any time ſhall to have in, or to four 
acres of marſh-ground, abutring eaſt on the green 
bank, or way through, ſix acres leading up to 
Ratcliff way, which way adjoineth to the weſt fide 
of the lands in the occupying of Roper; which ſaid 
lands was made over with the leave and licence of 
the ſaid Thomas Stepkins, to the right worſhipful 
5 for the term of ninety 
three years; and weft on the field, in the occupy- 
ing of John north on the Lynches, and 
of, in, or to the Thames wall 
abutting eaſt on the ſouth-weſt way, ag 4. 
foreſaid down to the low-water mark 
of the River of Thames | | 
So that neither I, my executors or aſſigns, 
any right chim, demand | 
| or any part thereof is 
but from all fall 
be utterly excluded and debarred for ever 
Mr. Att. Gen. Here is a fine levied, Quin rin 
3 Eliz, they had beſt ask where that was found 
too : Is not that forged ? a, | 
The Fine was rea. | nos | 

Mr. Sol. Gen. Here is a Recovery alſo, and a 
deed to lead the uſes : In which recovery the tenants 
vouch Zaſper Hill, who voucheth over the commoy 
vouchee, 

The Recovery was read. 

L. C. J. Read your deed to lead the uſes. 

Clerk reads.] This Indenture made the 12th day 
of May, in the fourth ycar of the Reign of our ſo- 
vereign Lady Elizabeth, by the Grace of God, 
Queen of England, France and Ireland; Defender 
of the faith, Sc. between Macheline Stepkins 

of the one party, and Edward Buggin 
Where it was concluded, fully conde- 
ſcended and agreed between the parties to this In- 
denture, that they the ſaid Edward Buggin 
ſhould in the term of the holy Trinity 
recover to them by wr 
of Entry ſur Diſſeiſin in le Poſt, to be had againſt 
the ſaid Macheline and Jobn, before the Queen's 
Majeſty, Juſtices of the Common-Pleas at Mel. 
minſter, for that time, being according to the uſe 
of former recoveries one hundred acres ot 
treſh marſh, within the pariſhes, towns, fields 
And it was fully agreed be- 
tween the ſaid parties, that the ſaid recovery ſhoul 
be to the ules | 

Mr. Williams. Mr. Baniſter, pray Sir, look upon 
this deed, and ſee whether your name be to that 
deed or no. (ſhewing bim 1be ſurrender of Hall.) 

' Baniſter. This is my name. | 

Mr. Williams. Was Mr. Knowles's hand to that 

deed? 


Baniſter. cannot tell, | 
| Mr. 
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for great Part of Shadwell. 
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Mr. S. e Did not he and you put your was ours, therefore it miglit well be left with Us. 


hands together to it? 

Baniſter. I did not make it, I did not forge it. 

Mr. S. Pemberton. No, I do not think you did, 
you have not brains to do it. 

Mr. Williams. Where did yoy find that deed ? 

Mr. S. Pemberton, How came you to put your 
hand to it? 

L. C. J. Is it one of the deeds of purchaſe ? 

Mr. S. Pemberton. Yes, it is; and therefore we 
would know, fince Mr. Kowles's name is to it, how 
it came there. 

I. C. J. Is it the ſurrender made by Marcellus 
Hall to John Stepkins? 

Mr. Williams. Yes, my Lord, it is. 

I. C. J. Let me ſee it—His name, I believe, has 
been there. 

Mr. Williams, Do you know any thing of the 
raſing of it our : ane 

Baniſter. No, not J. 

Mr. Williams. You Knowles, were you at the 
finding of that deed ? | 

Knowles, IL ſet my hand to none but what found. 

L. C. J. But what do you ſay to that deed ? 

| Knowles. I do not remember this deed at all; I 
cannot ſay any thing to it. 

I. C. J. Was your name to it? 

Knowles, Here is my name, but I do not know 
who put it there. 

L. C. J. Is chat your writing, Baniſter ? 

Baniſter. That on the backſide is, 

'Mr. Williams, Look into your note, that you 
may not out- run your ſelf, Why did you ſet your 
hand to it? 

Baniſter. 1 ſuppoſe it was one of the deeds found 
there. 

Mr. Williams. How ſhould it come there : DP 
belonged to the purchaſer, 

Mr. Att. Gen. Now we ſhall go to matter of re- 
cord again, Richard Hill, it ſeems, before the leaſe 
made to Marcellus Hall, entred into a \Recogni- 
zance in 4. Eliz. this is extended, and that will 
ſhew it to be Richard Hill's eſtate. 

Mr. Powis. Can you object any forgery of Re- 
cords, pray ? 

Mr. Sol. Gen. Pray Sir, look upon that (40 the 
IWitneſs) where did you examine that? 

Witneſs. J examined this at the Rolls. 

Nr. Williams. Is it a true copy, upon) your oath ? 

Witneſs. It is. 

L. C. J. Read it. 

Clerk. This is teſted at Weſtminſter, 17 Jan. 4 Eliz, 
And here is an inquiſition taken the 6th of April, 
in the ſame year. 

Mr. Att. Gen. We will read that part of the In- 
quiſition that concerns our queſtion ; for the eaſt 
bound is only in —_—_ now. (It was read.) 

Mr. Alt. Gen. Was this produced at the former 
trial, the firſt trial ? 

Sutton. No, I think not in Michaeimas Term. 

Mr. Sol. Gen. Then we ſhall ſhew an Inquiſition 
upon a commiſſion of ſewers. 

Mr. Att. Gen. The land in queſtion is every foot 
of it in the marſh 3 and that they muſt. acknow- 
ledge they have no title to. 


Mr, Williams. This is an Inquiſition which they 


produce, taken before a commiſſion of ſewers. 1 
defire to know how that comes to lie in a private 
hand, for it is the original Inquiſition, and ought 
to remain with the officer. 
Mr. Alt Gen. The whole intereſt of the marſh 
Vol. VII. 


Richard e 


Mr. S. Pemberton. Under tivour, good Mr. At- 
torney, ſuch things ſhould be kepr't by the Clerk 
to the Commiſſioners. 

. Att. Gen. How many trials has this been 


| produced at ? 


Mr. S. Pemberton. With ſubmillon, my Lord, 
this that they produce being an Original, may very 
well come under great ſuſpicion, in regard: it ought 
to be brought in by the n in whoſe Wr 
it ought to remain. 

Mr. Williams. It is not a mung! of bare intereſt 
between party and party, but a thing that concerns 
the publick, and therefore ſhodld be brought i in 
the officer's cuſtody, | 

L. C. J. Read it de bene eſſe, eus ſee what it is. 

Mr. Alt. Gen. My Lord, I would ask Mr. $ut- 
ton, was not this produced and read before tlie 


trial in Michaclma s Term laſt i ? 


Sutton. It was Produced in Court twelve years 
ago. 

Mr. Sol. Gen. Was it allowed as evidence? 

Sutton. Ves, conſtantly. "1 

Mr. Att. Gen. Pray read it. 

Mr. Williams, Pray who has * it in keeping al 
this while ? 

Sutton. My Lady Toy brought it to me among 
her writings at firſt. 

L. C. J. Read it. ef? 

Clerk reads.) The verdict and preſentment of us 
the Jurors, as well of all defects, annoyances, 

within the limits or bounds of Wapping, 

and Wapping marſh, from Graſb mill to the mill at 
Ratcliff, that is to ſay, the 20th of December, Anno 
Dom. 1572, and in the 14th year of the Queen” O 
Majeſty's Reign that now is. 

The names of the Free- holders within WWapping- 


"marſh, and the number of acres contained within 


the ſame marſh, with all the names of the occupiers 


thereof, 


Firſt, John Stepkins Gent. F rechalder, for a par- 
ce] containing twenty two acres, in the tenure of 
Benedict Gent. 

Mr. Att. Gen. You may 0 over a great deal, 


and read only that whieh conduces to the queſtion. 


Clerk. No one can read it very well, I think. 
(Reads) On the weſt ſide of Gravel. lane, containing 


68 acres s that it? 


Mr. Att. Gen. No, go to the eaſblide 

Clerk reads.) —Freeholders ; one parcel con- 
taining ten acres, in the tenure of Joby Hodges and 
John Gee, Jobn Stepkins, Gent. two parcels, con- 


taining twenty acres, in the tenure of Jobn Cooper, 


and Jobn Harding, Jobn Stepkins, Gent. One pat- 
cel, containing four acres, in the tenure of Jobn Stet - 
kins, One parce],, containing twelve acres, in the 
tenure of John Roger James, Frecholder. 
Two parcels, containing ſix actes, Robert Hemmings 
and John Stepkins. One parcel, containing one a- 
cre and an half, Richard Koper. One parcel, con- 
raining ſix acres, in the tenure of Richard Roper. 

All which parcels be on the eaſt part of Grave!- 
lane, containing ſixty acre.— Then here is ſome- 
what interlined and flruck out again. 

Mr. Williams. This doth not concern the Church, 

Mr. Att. Gen, No more it doth not, as you ſay, 
indeed; for they cannot claim any of the marſh. 
Now we ſhall ſhew a warrant three years after, trom 
the Commiſſioners to ſurvey, 

Clerk reads, ] —This is dated the 18th of July. 
in the 17th year of the molt proſperous Reign ot 
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our ſovereign Lady Elizabeth, by the Grace of Go. 
Sc. And it is directed, 

To our well. beloved John Stepkin and John Os- 
bord, Surveyors, Whereas, the Queen's Majeſty 
by a commiſſion of ſewers, bearing date the 234 
day of April, in the year ot her Reign; harn 
authorized us to ſurvey and view _ 
rom Butolphs-Wharj by St. Katherin?'s, near the 
Tower of Londen unto Ratcliff- 
mill not only to conſider of the decays 
and ruines of the fame, bur alto to take order tor 
the ſpeedy repairin as to 
our 2 — ſhall ſeem good 

We therefore ſufficiently informed of your 
wiſdom and diſcretion, appoint you ſurveyors _ 
willing and commanding you, by virtue ot 

the ſaid commiſſion dodo ſece whether the 
work be accompliſhed according to 
ſuch ordinances and decrees as we have appointed, 
and from time to time ſhall make and appoint; and 
to ſee | | who we 
have made expenditor for ſuch ſums of money tor 
the payment of workmen 2 may by 
your warrant be disburſed and payed accordingly 3 


and further, we give you power and authority to 
give to provide for a competent 


and ſalary, at reaſonable prices, all work - 
boats, lighters, carts, carriages, 
trees, pales as to your 
good diſeretion ſhall ſeem meet; and for your ſo 
doing, this ſhall be your ſufficient warrant, 


men 


Mr. Jiu. Gen. We ſhall now go a ſtep farther, 


as I opened in the beginning, and ſhew that this 
was mortgaged by Stepkins to the Queen, and a fine 
was levied upon that mortgage. 

Clerk reads.) This Indenture made the 4th day 
of June, in the 15th year of the Reign of our ſo- 
vereign Lady Elizabeth, Sc. between the right ho- 
nourable Sir William Cecil, Knight; Lord Burleigh, 
and Lord High Treaſurer of England ; the right 
honourable and one of her High- 
neſs's moſt honourable privy- council; Sir Gilbert 
Gerard, Knight ; her Majeſty's Attorney-General, 
for and on the behalt of the Queen's Majeſty, and 
to her uſe, of the one party, and John Stephins 
| Wherxreas William Pat one of the 
tellers at and upon the determination 
of his account, made and ended at the 25th day of 
December is indebted in 
the ſum of 7928 J. 75. and 11 d. ab. | 

And whereas our ſaid ſovereign Lady the 

Queen the 16th day of 

June, in the gth year of her Reign, hath command- 

ed the ſaid Sir Milliam Cecil Sir Gilbert 

Gerard, and Sir Thomas Bromley 0 

take order ſrom time to time 

with ſo many of the debts owirg, or that 

after ſhould be owing and tor the ſure 

payment and contentation of the ſaid ſum of 7928 /. 

75. II d. ob. covenanteth 

with them the ſaid that he the 
ſaid Jobn Stepkins, his heirs, executors 

ſnall and will not only ſatisfy and pay the 

ſaid ſum into the receipt aforeſaid but alſo for 


the better ſettlement ſhall 
and will make and cauſe to be made 
by one fine in good form of law 
of, and in one cloſe 
within the pariſh manor of 
Yervel ; and one great garden And 


of, and in one tenement, with the appurtenances in 


37. The Lady Ivy's Trial, 


in the 13th year of Queen Elixabelb. 


36 Car. II. 
now in the occupation of Foby $;oue. 
and ig acres of meadow in //apping marſh, parc(} 
of the ſaid manor | Richard Roger 
Mr. Att. Gen, Where is the copy of the fine? 

Sutton, Here. | 

Clerk reads.] This is the final Concord, Ce 
Menrſ. Mech, 14 Flix. 5 BT 3k 

Mr. Sol. Cen. This was afterwards regrant 
the Crown; and there is the eee $7 from 

Which being under the Great Seal, and teſtes 6 
Julii, Anno 7 Jacobi Regis, wwas read 

Mr. Alt. Gen. Part of this marſh was by our ar- 
ceſtor conveyed to one Eaſt, | 

L. C. J. Ay, I have the note of ſuch a conveyance 
in my notes of the laſt trial. | 9 

Mr. Att, Gen, Mr. Sullon, 

Fulton. Yes, It is. 

Mr. Williams. A copy of what? 
examine it, Sir? 

Sutton. At the Rolls Chapel. 

Mr. Att. Gen, It is a deed enrolled, and 1 hope 
mo: do not think the Record is forged, Mr. . 
iams, 

Mr. Williams. I know not what you forge or do 
not forge; pray read it, let us ſee what it is. | 

The copy of a deed enrolled, dated 27 July, 3 El. 
was read. . 

L. C. J. Then the next thing that you produced, 
was a bond dated the 25th of January, 4 Elia. wherein 
Stepkins was bound to Spinola, who was Adminil- 
trator of Vivold and Salvago, upon the recognizance 
of Hill to them. _ 

Mr. Att. Gen. We did ſo, my Lord; but that 
we cannot now readily find, I think : Here howe- 
ver is Spinola's diſcharge, | 

 C'zrk. This is ſigned by me Benedif? Spinola, and 
dated the 25th of Feb. 1561. 

Mr. All. Gen. Here is the bond, read the condi- 
tion of it, though it is not material. 

L. C. J. That is true; but it was read the Jaſt 
time, I find by my notes. 

Clerk, This is a bond of 3007, The condition 
of this obligation is ſuch, That whereas one Re- 
cognizance, made and entred into by Richard H;/! 

| 3 Dec. in the 32d year of the late 
King Henry VIII. taken and acknowledged— 

Mr. Att. Gen. There is enough, for it makes 
not at all to the purpoſe, but to confirm the belief 
of our purchaſe, EFI:re is allo 7aſper Hill's receipt 
of the purchaſe- money. 

Clerk reads] This is dated the 28th of January, 
Be it Known 
unto all men by theſe preſents, that I Faſper Hi 
of Wormley have had before the enſealing 
hereof, of Macheline and John Stepkins | 
for the dilcharge of a certain Statute | 

the full ſum of 1338 J. of lawful money 
of England, in full ſatisfaction and payment of all 
ſuch purchaſe- monies. 

Mr. Att. Gen. Then the 16th of Auguſt, 13 Ja- 
cobi, Fux conveyed to Fohn Steptins; but that 3s 
left at home. | 

I. C. J. Well, then there is an end of that; what 
do you do next? ES 

Mr. Ait. Gen. We have done with our evidence 
by Deeds and by Records, and now we ſhall come 
to our evidence by witneſſes, Viva Voce. And firſt 
we ſhall begin with Mr. Know/es ; who will prove 
the value of the land by the rents, and particular- 
ly what the rents are of Derrick Hills. 

L. C. J. Prove what you will. 


is that a true copy ? 


where did you 


Mr, 


1684. 


Mr. Att. Cen. Mr. Knowles, have you received 


the Dean's rents? 6 
Knowles. For the uſe of Mr. Neale, I have. 


Mr. Att. Gen. What are the rents of the caſt fide 


of Cock- Hill ? 
Knowles, About 100 J. a year. 

Mr. Sol. Gen. What are they ? 

Knowles, Houſes, 

Mr. Ait. Gen. All houſes? 

Knowles, Some houſes, ſome ground-rents, 

Mr. Att. Gen, What is the rack rent? 

Knowles, About 100 J. a year. | 

Mr. Williams. Which houſes do you ſpeak of, 
Mr. Knowles ? | 

Knowles, On the eaſt ſide of Cock- Hill. 

Mr. Ait. Gen, Do you know the Lynches ? 

Knowles. Yes, I do. 

Mr. Att. Gen. Who receives the rents of that 
ground ? 

Knowles, Mr. Neale did. 

Mr. Att. Gen. Have you received the rents of 
the twenty acres? 

Knowles. Yes, for Mr. Neale I have. 

Mr, Ait. Gen. Theſe three together, what are 
they all? — * 

Knowles. About 2000 J. a year. 

Mr. Att. Gen. All this the Church of Paul's has, 
beſides the lands in queſtion, 

Mr. Williams. You ſay that part is worth 100 /. 
a year. 


Knowles. Yes. | 
Mr. S. Stringer. How much land might it contain? 


Knowles. It is a matter of the lengch of the hall. 

L. C. F. And how broad is it ? 

Knowles, Not very broad. 5 

Mr. Ait. Gen. Now then to come to the lands in 
queſtion; Do you know Mariner aſtreet? 

Knowles. Yes. 721 

Mr. Att. Gen. Who is in poſſeſſion of that, and 
receives the rents of it? 

Knowles, Mr. Neale. 

Mr, Att. Gen. What ſay you to Griffin“s- alley? 

Knowles. Some of it is in mortgage; Mr. Ba- 
bington had it, but for Mr. Neale's ule. 

Mr. Att. Gen, What ſay you to the water-houſe ? 

Kroes. That Mr. Neale himſelf has. 

Mr. Att. Gen. Theſe are the things in queſtion ; 
do you know that which is called New ? 

Knowles. That is Mr. Neale's too. 

Mr. Sol. Gen. Our leaſe of 128 years expired but 
in the year 1680; and we could not come at it till 
then, and we had it not till 168 2; and that an- 
ſwereth their poſſeſſion. 

Mr. Att. Gen. Now we ſhall call our witneſſes 
to prove it marſh-ground. Swear Thomas Hughes, 
(which was done) —Do you know Wapping marſh ? 

Hughes. Yes. 

Mr. Sol. Gen. Do you know the houſes in queſ- 
tion ? 

Hughes, Which houſes ? 

Mr. Sol. Gen. The houſes now in ſuit for? 

Hughes. Yes, 1 do. 

Mr. Att. Gen. How long have you known them ? 

Hughes. There was no houſes when I knew it firſt. 

Mr. Att. Gen. Do you know Cock-bill ? 

Hughes. Yes. 

Mr. Att. Gen. Do you know Fox-5-lane ? 

Hughes. Les; I did know it before it was built. 

Mr. Att. Gen. Did you know the houſes that lay 
on the eaſt ſide of Foxes-lane ? 

Hughes. What houſes there? 


for great Patt of Shadwell: 


Mr. Alt, Gen.. Did you know any houſes there 

formerly? 9 
_ Hughes, I know not what you mean. | 

Mr. Alt. Gen, I ask you again, do you know 
Foxes-lane ? 

Hughes, Yes, it was a bank before it was built. 

Mr. Powis, Do you know the Lyncbes? 

Mr. Ait. Gen. Nay, let us ask but one at once, 
ray. Iwill ask you a plain queſtion; Did you 
now the marſh before it was built upon ? 

Hughes. Yes, Sir, that I did. 

Mr. Att. Cen. How far did the marfn-· ground go? 
Hughes. To Coct-bill Eaſtward, as far as the 
broad bridge; Weſtward, as far as Foxes-lane. 

Mr. Ati, Gen. Was all that marſh-ground ? 

Hughes. The River of Thames did flow round a- 
bout it, and there were boggs, trees and buſhes, 
and ſuch things. 

Mr. S. Luiwich. Did you know the place where 
Ratcliff-mill ſtood ? 

Hughes. According to report I did; 

Mr. S. Lutwich, Ay, where was that? 

Hughes. Juſt at Bell-wbarf. | | 

Mr. S. Lutwich. Upon which fide of Cock-hi!! ? 

Hughes. In Shadwell-Hamlet. | 

Mr. Ait. Cen. That is right. bs 

Mr. Powis. Was that like the other end of the 
marſh ? | | 

Hughes. The River came in there wholly, 

Mr. S. Lutwich. At high flood does the water 
come in there at this time? 

Hughes. It did at every tide high and low for- 
merly, now it is dam'd up. 

L.C. 7. Did the tide come up to that you call 
Foxes-lane ? 

Hughes, Yes. 

L.C. 7. Then that makes an efid of the queſ- 
tion: It cannot be as you ſay. 

Mr. Att. Gen. How fo, my Lord? 

L. C. J. How could it be an overſhot-mill ? how 
could the mill be turned but with the tide ? 

Mr. Att. Gen. Their evidence makes it appear 
ſuch by the leaden trough, which is an inſtrumenc 
belonging only to an overſhot-mill ? 

L. C. J. Tell not me of the leaden trough, Mr. 
Attorney ; look you upon the ſurvey you produced, 
and take notice of the laſt paragraph, and there 
you will find the words, Prox* adjacent” cuidam te- 
nemento, &c. What make you of that? 

Mr. Att. Gen, Pray, my Lord, let it be read. 
I. C. J. I will in the mean time ask your wit- 
neſs a queſtion, Friend, thou ſeemeſt to be a man 
that underſtands ſomething. Thou ſayſt Foxes-lane 
was a bank before it was built, and the tide before 
that time came up to that bank, both high and 
low. Now ſuppoſe there had been a mill in that 
ground, how ſhould it have been driven ? | 

Hughes, I will tell your honour : My Lord, 
by report, and I ſuppoſe it may be true, the mill 
ſtood all the tide of flood, and when the flood 
was at high water, there was a dam which kept it 
in, and it went out again at ebb-tide, and ſo the 
mill was drove. 

I. C. J. There is your overſhot-mill gone then, 
Mr. Attorney. 

Mr. Ati. Gen. If ever ſeven or eight acres of 
ground can be the appurtenances of a mill, I ſhould 
much wonder, 

L. C. J. Mr. Attorney, I can tell you of a mill 
over againſt this place, which I my ſelf, and we all 
can remember. All the eſtate about it was in the 


Traps 
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Traps family, he was a Gentleman of our houſe; 


all the water that drives that Mill, and two or three 
Mills that ſerve that ſide of the river, is taken in as 

the tide comes in, and is pent in as he fays by a dam; 
and when they open that, the Mill turns back again. 
For I would fain have all theſe things, that ſeem to 


be dark, cleared by the way as they go. I will ſup- 


poſe all the Records you have read to be right, and 
that it is called Ralchiſt. Mill, and then there is the 
Mill-bank, and the Hilly-bank, and the Hilly-way-; 
it is plain then there was a Mil- bau, or a Hilly- 
bank, or whatever you call it. It fo falls out that 
the thing now in queſtion, is made plain upon your 
own evidence, there was really ponds and gutrers; 
and thoſe things that were to ſatisfy the Mill. This 
Mill comes =P. plucked down, and the ponds and 
all the ſluices come now to be built upon: this is not 
like your Marſh-ground that is on the weſtern part 
of the bank, but it is a parcel of meare br marſh, 
as the pond and the reſt ſtifled up by thoſe things; 
that till ſuch time as the Mill was taken away were 
receptacles for to pen up the water that came in with 
the tide. What is the meaning of thoſe, words in 


the ſurvey that I ſpoke of before, and the ſeveral 


tenements and orchards, and ponds, and ſewers, 
Sc. and all thoſe things? Would you have it that 
this ſhould all point to the ſcite of the Mill, as 
though all the boundaries ſhould extend to the eaſt- 
end of the Mil]? 

Mr. S. Stringer. 
asked but now, how big the whole was. 

L. C. 7. And will what you would have, Mr. 

Attorney, a ditch or two, ever anſwer the words in 
the ſurvey ? . 

Mr. Att. Gen. Nor will all their words amount 
to divers cloſes of ground, as this muſt make in the 
whole. 15 | 

Mr. Sol. Gen, Their twenty acres elſewhere an- 
ſwers all they can claim, 


L. C. J. But this you yourſelf ſay, is the Der- 


ricks-hills, in the ſurvey 3 and you do take it as ſoon 
as the Mill was pulled down in one place, it was 


ſet up in another, | | 
Mr. Att. Gen. After he had taken our long leaſe 


he erected one, we ſay, upon our ground; for he 


had pulled down the old Mill, and let that to Car- 


ter. | 
Mr. Sol. Gen. My Lord, it is plain that the old 


Mill and the new Mull were not upon the fame 


ground, from Carter's leaſe, 

L. C. J. Mr. Sollicitor, you indeed agree among 
yourſelves that it is plain, but alas the fact is quite 
contrary. 
| Mr. S. Maynard. My Lord, we do make our 

argument for the Defendant's title as your Lordſhip 
does apprehend it. The boundaries towards the eaſt 
is made the Mill and Ratcliff-Town, This place 
that contains ſeven acres, though it had paſſages for 
the water, is not the Mill, and it can never be, that 
ſo much ground can be reckon'd to be lands be- 


longing to the Mill: it is the Mill itſelf that is the 


eaſt bound. 

L. C. J. No, it is the Mill and the Mill-bank, 
brother. | 

Mr. S. Maynard. With ſubmiſſion, my Lord, 
it is Ratcliff- Mill. 
I. C. J. Is there no Mill-bank in any of the 


deeds ? 3 
Mr. S. Maynard. Not that I remember, 


L. C. J. At the peril of my diſcretion be that, 
brother. | 
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Mr. S. Maynard. Take it to be ſo as vour Lord 
ſhip ſays, that there is mention of a Mill ba o 
chat cannor lie eaſt, fr it lieth in a little pong..." 
L. C. J. Good brother, let us not puzzle th. 
which is as plain as that the ſun ſhines. The cone 
verſy is about all the welt part of Foxes-lone. 

Mr. At. Gen. No, it is the eaft bound that 
contend for. Zain e ; 

L. C. F. Mr. Attorney, if you will miſtake tn. 
point, I cannot help ir, J aſſute you I do not. Pry 
rake notice of it, it is called 130 acres in your by 
of Parliament. 1637-6 .\0 R | 

Mr. Att. Gen, Yes, my Lord, 130 acres. 

L. C. J. Now then the eaſt of your land by your 
own ſhewing is Mill-bank 3 the eaft of Mill-bank 
is the Mill, whereas the welt part is St. Kathbere's 
ſo all your deeds and records ſay ; but the eaſt Part 
of the land is Mill- bank. AS MV. ot 

Mr. S. Maynard, No, my Lord, RatchF- Mii! 

L. C. J. But I ſay, ay, brother.” Then how 
broad doth Foxes-lane extend? © Sy 

Mr. Att. Cen. Tis reckoned 30 foot in Carter's 
leaſe, I think. an 

L. C. J. That is a leaſt that I perceive there i; 
ſome controverſy about, therefore I do not fo much 
mind that: it is a perch of land I think in ſome of 
your evidences, os 889 1 

Mr. Att. Gen. Where Þoxes-lane is, is the four 
acres that were ſurrender'd ; now that being tlie 
welt bound of the eleven acres, where then are the 
other ſeven ? T 

L. C. J. Read the deed poll again, the particu- 
lars and botinds only. 17 l 1 

Clerk ¶ Reads. ] All thoſe my four and twenty 
acres and an halt—— or. 

Mr. Alt. Cen. The eaſt bound your Lordſhip 
ſees is the Mill: now your Lordſhip mdkes an ob- 
jection, that if it were as we ſay, an overſhot Mill, 
it could not have been driven—— . | 

L. C. J. Do not, pray, make any filly objection 
for me, and then think to anſwer it. I tell you [ 
do ſay, that it is impoſſible there could be any Mill 
there, but a Tide-Mill: the thing is as plain, Mr. 
Attorney, as any thing in the world can-be.; go on 
with your evidence. | 

Mr. Sol. Gen, Pray Swear John Samerly 
Mhich was done]! —= - Howlong have you known 
the place in queſtion ? 1 5 

Somerly. I have known it about 27 or 28 years. 

Mr. Att. Gen. Do you know where the Mill 
ſtood, or was reported to ſtand? 1 4 1 

Somerly. I know where it was reported to tand, 
but I never knew the Mill myſelf, it was demo- 
liſhed before my time. 

Mr. Att. Gen. Where vas it reported to ſtand? 

Somerly. As it was reported, it ſtood about half 
the length of the hall off the bank, rather leani:g 
to the river of Thames than the highway. 

Mr. Att. Gen. Where was the way to the Mill? 

Somerly. At Coce-Hiil. 

L. C. F. That your own evidence ſay, was on 
the weſt- ſide of the Mill. 

Mr. Ati. Gen. Did you know Shadwell ? 
 Someriy. I know that that is called Shadwell, Do 
you mean the well? 

Mr. Att. Gen. Les; how far is the well from 
Cock Hill? 

Somerly. Half the length of the hall. 

Mr. Milliams. How far is it eaſt of Foxes-!ane * 

Somerly. Truly, I cannot well l tell. 
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L. C. J. The queſtion is, whether that be the 
well that is mentioned in the evidences ? 

Semerly, I never knew any other well; I paid for 
filling of it up. 

Mr. JWilliams. What was it? Was iz not a pond 
tormerly? 

Symerly, It was a well. 

Mr. Att. Gen. What was it called? 

Somerly. Shadwell it was called, I knew no other 
name it had; and that well was wharted about, and 
there was a piece of wood about fix foot long put 
into it, and it was on the hide of the hill , a Cooper 
had it in his poſſeſſion, and he uſed to put his 
hoops into iti 

Mr. Att. Gen. Do you remember the ditch that 
run under the Lynches ? 

Somerly, 1 remember there was a ditch that run a 
long way, there were three or four bridges over it. 

Mr. Williams. Was that a wide ditch? | 

Somerly. It had planks to go over, and it was a 
deep ditch, 

Mr. Att. Gen. When you knew it, did cattle feed 
there? 

Somerly. Not in my time. | 

Mr. Sol. Gen. When you firſt knew that well, was 
it reputed an ancjent well ? 

Somerly. I knew it not till I came to buy it. 

Mr. Att. Gen. What do you know of the raiſing 
of Fox' lane! 

Somerly. I lived there 26 years ago, and in the 
time ſince I lived in it, it is raiſed the length of my 
ſtick and more: for when the tide came in ſtrong, 
it uſed to drive ſtones and planks in at the windows. 
There was a Waterhouſe erected upon Wapping- 
Wall, and they went to lay pipes along the ſtreet, 
but they could not lay them there, for they found 
great pieces of timber, and other things in the 
ground that hindred it; and upon that they raiſed 
che ground. 

Mr. Williams. Was not there a dam made at the 
end of Fox's- lane to keep out the tide? 

Somerly. I never knew of any. 

L. C. J. Was not Fox's-lane reputed an ancient 
way ? 

| Somerly, 1 ſuppoſe they were continually paving 
it, to raiſe it higher and higher. 

Mr. Ati. Gen. When you knew it firſt, was it 
higher than the marſh ? 

Somerly. It was all built when I came thither. It 
is Ox yards higher at one end than the other. 

Mr. Att. Gen. Swear John Holmes | Which 
was done. Do you know the houſes in queſtion, 
between Fox*s-lane and Cock- bill : ? 

Holmes. Ves. 

Mr. Ait. Gen. How long have you known it? 

Holmes. 1 have known the place a matrer of 28 
years, or more. 

Mr. Att. Gen. Did you know it before it was 
built ? 

Holmes, No, I did not take notice of it, to ſay 
notice, 

Mr. Att. Gen. Do you know that * that is 
called SHadwell? 

Holmes, No. 

Mr. Sol. Gen. What do you know of the raiſing 
of Fox*s-lane ? 

Holmes. I never did know of railing the lane, 

Mr. Att. Gen. Not at all? 


L. C. F. Was it not all the time you knew it a 


common paſlage ? 
Holmes. Yes, a common highway, 
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J. C. J. Shew, if you can, that there was any 
highway from North to South, but Foa'-Lane. 

Mr. All. Gen. Do you know Cock-bill ? 

Jlolm s. That is quite off from it. 

Z. C. J. Let me ask you a queſtion. Suppoſe 
you were to go for the purpoſe from Shadwell down 
to the river of Thames, would you go to Cock-bill 
or Fox*5-lane ? 

7olmes, If I had occaſion to go wk to Pelican- 
ſtairs, then I would go to Fox*s-lane ; but if I were 
to go to B-ll-wharf, I would go to Cock-bill, 
T. C. J. That is quite anocher way. 

Mr. Sol. Cen. It is ſouthward ot Cock * where 
the Mill ſtood. 

Mr. Ait, Gen, That adjoined juſt upon the way. 

Mr. Sol, Gen. Doth not Coct-6; 1 lead to the 
Thames ? | 

Holmes, Cock-bill is the firſt beginning of the go- 
iog down to Bell-wharf, 

Mr. zl. Gen. Sweat Eleanor Barefuot and Mary 
Day. | Eleanor. Barefoot was ſioorn.] Do you 
know ÞF;x*5-lane ? 

Barefot. Yes, I know it very well. 

Mr. Art. Gen. How long have you known it? 

Barefoot. Threeſcore and almoſt fix years. 

Mr. Alt. Gen. Then you knew it before it was 
built? 

Barefoot. Yes. 

Mr. Att. Gen. Did 42 know the old Mill? | 

Barefoot. Who, Sir? 

Mr. Att. Gen. Do you remember who firſt built 
there? 

Barefoot. J cannot tell. 

Mr. Att. Gen. ray, when you knew it firſt, 
what was it, and whoſe ? 

Barefoot. It was a Marſh-ground from Cock. bill 
to Fenner*s-field, it was counted and known to be 
Mr. Stepkins's; he was a great Freeholder, and Ow- 
ner of all the ground up to Eaſt-Smthfield. 

I. C. J. How? Why is not the Tyncbes between 
Cocſ-bill and St. Kathermnes? 

Bareſaot. The upper ground was only belonging 
to the Dran of St. Paul's. 

L. C. J. Do you remember that which is now 
called Fcx*s-lane ? 

Barefoot. Yes. 

L. C. J. Was it a lane at that time? > 

Barefoot, Yes, it was. 

Mr. Att. Gen. Do you remember how the water 
came in there? 

Barefoot. Yes. 

Mr. Att. Gen. Did it come up to the bank! 2 


Barefoot. At high tides it came over, ſo that 


none could pals. 
L. C. J. But at common tides? 
Barefoot.” It came at common tides till it was 


raiſed, 


and Carriages? 

Barefoot. Yes. 

Mr. Att. Gen. How was the Mill driven that was 
there ? 

Barefoot. There was a Mill in my time, that went 
with the tide, and all the water that came down 
from that Mill, came into a pond, and fo to the 
Mill:-dam, add ſo drove this Mill. | 

L. C. J. Which Mill doſt thou ſpeak of? Didft 
thou know Ratcliff- Mill? 

Mr. Att. Gen. Did you know Cock. bill-Mill? 

Barefoot. Yes, that I ſpeak of. 

L. C. J. And how was it driven, doſt thou ſay? 

Bare- 
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Barefoot, The Lynches did not belorg to Mr. 


Barefoot. It was driven by the water that came 
trom the river in a ſluice. 

JL. C. J. It came out of the Thames ? 

Barefoot. Yes ; with the tide. 

L. C. J. How did it run? 

Barefoot. It had a great huge ſluice. 


Mr. Williams. Was that in the Lynch-ditch, or 


other way ? 
Barefoot. It ran into a pond, 
Mr. Att. Gen. Where did that pond ſtand? 
Barefoot. In New Gravel-lane. | 
Mr. Ait. Gen. Where was the head of the 
pond ? 
Barefoot. It went out with the tide, 
Mr. Williams. Where? | 
Barefoot. Between the ſtreet and the mill, 
Mr. Att. Gen. How near was the pond to Fox's- 
lane? 
Barefoot. A quarter of a mile off. 
Mr. Williams. Weſt of Fox*s-lane * 
Barefoot. Yee. | 
Mr. Att. Gen. Do you know Green-bank ? 
Barefoot. Yes. 
Mr. Att. Gen. How far is that from Fox's-lane ? 
Barefoot. Haif a mile off, 
Mr. Ati, Gen, Did you know the well called 
Shadwell ? ; | 
Barefoot. Yes, I did. 
Mr». Sol. Gen. On which fide of Fox*s-lane did 
Shadwe!l ſtand ? 
Barefoot. It was between the mill and Broad- 
bridge; eaſtward of Broad bridge. 
Mr. Att. Gen. How far was it from the mill? 
Barefoot. A pretty way. 
Mr. Att. Gen. How far do you think? 
Barefoot. About 40 or 60 foot: the well was be- 
tween the mill I ſay, and Broad- bridge; Fox's-lane 
ſtood weſt. | 
I. C. J. When you knew Fox*s-lane firſt, what 
was it between the Lynches on the north, and the 
Thames on the ſouth ? 
Barefoot. A place for Carts and Horſes to go. 
Mr. Att. Gen. And you ſay it was all marſh- 
round from Cock-bill to St. Katherines ? 
Barefoot. Yes, it was all a low ground. 
Mr. Att. Gen. Whoſe ground was it counted to 
be? 
Barefoot. Mr. Stepkins's. | 
Mr. Att. Gen, Had the Dean ever any thing to 
do there ? | 
Barefoot. The upper-ground was the Dean o 
Paul's, but the lower-ground was Mr. Stepkins's. 
Mr. Williams. Was there a bridge over the Lynch 
ditch at the end of Fox*s-lane ? 
Barefoot. There was a bridge and a cart-way. 
L. C. J. Do you know it was marſh ground on 
the eaſt-ſide of Fox g. lane? Did it ever lie under 
water? | 
Barefoot. At high tides and ſuch as that it was 
over-flowed, 
L. C. J. But at common tides did it uſe to go over 
Fox g- lane? | 
Barefoot. I cannot tell that truly, it is now raiſed 


very high, it was much lower; but I am ſure the 


tide ſometimes came beyond, 
Mr. Att. Gen. When the water was in the great 
d, did not it come by the Lynch-ditch, 
Barefoot. It came out of the Thames. | 
L. C. J. Do you remember any way that led up 
to the Lynches by the well? 
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Stepkins , there was the mill. 

L. C. J. But anſwer me, was there any way that 
went up to the Lyncbes by the well? 

Barefoot. There was no paſſage to go through 
but at Fox's-lane. ks 
7 Alt. Cen. Was there not a way at Cock. 

Ht © 
L. C. 7. That is farther eaſt than the mill. 
Mr. Alt. Gen. Shadwell is the bounds of our 


land. 


L. C. J. Bat where is that? That is the queſtion 
Mr. Attorney, I remember what the woman ſaid 
indeed the laſt time, if there were as many wells as 
there were panes in the glaſs-window here, thar 
was the right well. But that will not decide the 
controverly, | 

Mr. Att. Gen. Swear Auſtin Cope — [Mich . 
done] — Do you know Cc bl ? a 

Cope. Yes, I do. x | 

Mr. Att. Gen. Did you not know a mi 
at Ratcliff? F e 
Cope. There was one at Bell-whary, 

: = C. J. How long ago is it, that you remember 
117 | 
Cope. Threeſcore years ago, | 
L. C. 7. How was that mill driven? 
_ Cope. With the tide. | 

Mr. Att. Gen, Where did the tide come in ? 

Cope. At Frying-pan-ftairs. 

Mr. Att. Gen. Whither did it go? 

Cope. It went into the dam, and ſo drove the 
mill. There was an iron-mill built by one J/pitz 


twenty years after. 


L.C. 7. How far did the tide go up fro 5 
cliffmill weſtward ? r e e 

Mr. Att. Gen. As near as you can remember, 
what was it that ſtopped the tide ? 

L. C. J. Ay, how far did the tide go before it 
ſtopped ? | | 

Cope. Almoſt as far as New Gravel-lone. 

L. C. J. Did the tide come up as far as Fan- 
lane? | | 

Cope. It flowed over at ſome tides, 

L. C. J. What did it at uſual and common and 
ordinary tides? 

Cope. It never came ſo high. _ 

Mr. Att, Gen. How high did it come then? 

Cofe. Hard by it came. 

Mr. Att. Gen. How near ? | 

Cope. Within forty foot upon reaſonable tides. 

973 Att. Gen. And did that help to turn this 
mill! | 
Cope. Yes; it went to the dam, and fo it drove 
it, | 

L. C. J. Where was your way from north to 
ſouth ? | 

Cope. At Fox*s-lane. 

Mr. Att. Gen. Was there a bridge there, over 
which the carts went into the lane, under which the 
water did run ? | | 

Cope. Yes; there was, . 

L. C. J. What is it that lies beyond the mill? 

Cope. Ratcliff-Town., 


L. C. J. Which was further eaſtward, Cock-hill 


or the mill? 
Cope. Cock: hill. 

L. C. J. So it is by your own map; and then 
where can the mill- bank be but Fox Laue ? 
Mr. Att, Gen. Shadwell is our bounds. 

| I. C. J. 
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L. C. J. Robin Hood upon Greendale ſtood; there- 
fore this muſt be your land: that is all the argu- 
ment I can make of it. Your boundaries do make 
it as plain as the noſe in a man's face. 

Mr. Att. Gen. Swear Mr. Holwell=————[ hich 
was done, | — How long have you known this 
place, the lands in queſtion ? 

Howell. Not above a year. 

I. C. J. He is your Surveyor, I think. 

Mr. Att. Gen. He is ſo, my Lord. Pray you 
Cope, which way did the water go? | 

Cope. Weſtward. 

L. C. J. But which way did you uſe to go to 
che river trom the Lynches ? 

Cope. We ſometimes went the lower way, and 
ſometimes the higher way. 

L. C. F. Which was the higher way ? 

Cope. Ratcliff- Highway, 

L. C. J. And which was the lower way? 

Cope. Through Wapping and Shadwell : Shad- 
well is the lower way. 

L. C. 7. Thou talkeſt of the north-weſt way; 
but if you were to go directly from north to ſouth, 
which way would you have gone? 

Cope. Down Cock-hill, or down Broad- bridge. 

J. C. F. Where is that? 

Cope. Beyond Cock-bill, 

J. C. J. Whereabours is it? 

Cope. Within a little of Fox*s-lane. 

L. C. J. When you went down Cock-bill, upon 
which hand did you leave the mill? 

Cope, If I went the lower way, I left the mill on 
the left-hand. 

L. C. J. But when you went the higher way 
down Cock-b1ill ? 

Cope. Then we left the mill behind us. 

I. C. J. What doſt thou mean by behind thee ? 

Cope. I left it north. 

IL. C. J. That could never be, man. 

Mr. Att. Gen. Yes, my Lord, he is right. 

L. C. J. Burl fay he is not right, Mr. Attor- 
ney, for Cock-bill is north of the mill, 

Mr. Att. Gen. Cope, do you know Fox's-lane ? 

Cope. Yes, very well. 

Mr. Att. Gen. Is it raiſed ? 

Cope. Yes; eight or nine foot. 

Mr. Att. Gen. What was the reaſon of its being 
raiſed ? 

Cope. It was not fitting for carts to go over. 

L. C. F. Why ſo? 

Cope. The water came upon it. 

Mr. Att. Gen. And then to come to the admea- 
ſurement, raking in the place in queſtion, it makes 

Juſt 130 acres, which is our number, and no more. 

L. C. J. Then you will leave the Dean nothing, 

Mr. Att. Gen. Yes, he has 2000 1. a year. 

L. C. 7. Where? 

Mr. Att. Gen. In the eaſt, beyond this place. 


L. C. 7. Why, would you have any of the land 


that belongs to the mill? 

Mr. Att. Gen. We claim this as marſh-land; 
which they have nothing to do with, and the num- 
ber of acres will not be anſwered without it. Mr. 
Holwell, have you admeaſured the marſh ? 

Holwell. Yes; I have, Sir. 

Mr. Att. Gen. From whence did you begin? 

Holwell, From Her mitage-Dock. | 

Mr, At. Gen. Within what bounds ? 

Holwell. That which they call the Lynches and 
the marſh to St. Katherine's from the well? | 

Mr. Att. Gen. And how much doth it make? 

Vor, VII. . 
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 Holwil, Beſides the well and the Lyncbes, I find 
it ſomething above 130 acres. 

L. C. J. Somewhat above, how much pry'thee? 

Holwell. Not an acre above. | 

Mr. Williams, Pray, Sir, how many acres lies 
eaſt of Gravel-lane ? 

Holwel!. Beſides the well and the Lynches, I can 
make but fifty acres and an half. | 

L. C. J. Where did you reckon up the whole? 

Mr. Att. Gen. To make up the 130 acres, he 
find took in the mill and all. 

L. C. J. That is very well. 

Mr. Ait. Gen. Why, my Lord, it is no more 
than 130 acres, and ſo much we muſt have. 

L. C. J. Look into the ſurvey that you produced, 
and ſee what that ſays; Beſides all 

Mr. Ait. Gen. Thoſe lis eaſtward of the mill. 

L. C. J. Pray did you meaſure the wall? 

Holwell. Wapping wall is 20 acres. 

Mr. Att. Gen. It they will conſent, the Jury ſhall 

have the ſurvey with them. 
Mr. #/illiams. With all our hearts, let them have 
it, | 
L. C. 7. Gentlemen, both ſides conſent, you 
ſhall have the ſurvey with you; but without that 
conſent you could not have had it, it not being un- 
der ſeal. 

Mr. Alt. Gen. Then we deſire our laſt verdict 
may be read. Mr. Sutton, was it a verdict upon 
full evidence? | 

Sutton. Yes, Sir. 

Mr. Att. Gen. How many hours did it laſt ? 

Sutton. Five or Six. 

Mr. Att. Gen, Was there a view in it ? 

Sutton. There was ſo, | 

L. C. J. Read it ¶bich was done 
Mr. Holwell, how much pray, is the land between 
Fox ſClane and the mill? 

Holuell. Below the Lynches I find it to be ſeven 
acres and an half. 

L. C. J. Can you expect then that all thoſe words 
of gardens, orchards, &c. ſhould be anſwer'd un- 


der ſeven acres and an half? Beſides, the firſt and 


ancient reſervation of rent was ro/. a year, after it 
was increaſed to 161. a year, and it doth ap- 

ar the mill turned to ſo little account, that it was 
pulled down, and fo the land was to anſwer the rent; 
which for, a ground-rent upon a Church-leaſe, in 
thoſe days, was very great. Have you done now ? 

Mr. Att. Gen. We have done for the preſent, my 
Lord. | 

L. C. J. What fay you to it then for the Plain- 
tiff, Gentlemen? | 

Mr. S. Stringer, May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury; if we ſhould give 
no further evidence at all than what we have alrea- 
dy given, but leave it upon this, I dare affirm it 
plainly appears that they haveno' title ac all to this 
land. As to their laſt piece of evidence I would 
firſt give an anſwer to that, and that is their ver- 
dict; and that which I would obſerve upon it, and 
ſay to it, is this; it was a verdict obtained upon 
forged Deeds: Deeds found, as is pretended, and 
as you have heard from their two ſpecial witneſſes, 
in a very extraordinary manner, found in a garret. 
But by what art prepared, and that they are forged, 
I queſtion not but we ſhall give you ſatisfaction. 
Bur beſides, as to their admeaſurement, it ſeems as 
they would have it. 130 acres is the queſtion about 
the extent of the marſh. So much they claim, and 


ue ſhall bring two Surveyors. that will give you an 


account 
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account upon their oaths, that between Fox*s-lane, 
which we ſay is the welt boundary of our land, and 
the eaſt of theirs, and Hermitage Dock, where the 
marſh ends, there is above 130 acres 3; and ſo they 
do not want their number. For all the evidence 
that they have given out of Records, we agree them 
to be as they fay ; and by that agreement ſhall do 
ourſelves no harm at all, for. they al] do confirm 
our aſſertion. They place the eaſtern bound of the 
marſh at Natel Town ; now at Fox*'5-lane doth 


 Ratcliff Town begin. The art has been to confound 


the Cauſe by puzzling boundaries, when it is a 
plain apparent miſtake they run upon ; and indeed 
1 may very well fay, a wilful one too. They 


would have us confine all ro a mill and a little 


_ 


_ remarks till 


ditch, when there are at Jeaſt jeven acres always 
enjoyed with it, and all called the mill; which had 
a pond, gardens, orchards, tenements, c. And 
now there are very large dreins neceſſarily made, 


to keep the water from annoying the Inhabitants, 


and to carry it away. But for a turther evidence of 
our title, we ſhall firſt prove, that upon a Bill ex- 


hibited in the Exchequer by Mr. Attorney General, 


againſt Stepkins their anceſtor, to know what in- 
croachments had been made, what belonged to the 
Dean of Pau#s, and what to Mr. Stepkins, are fully 
ſet out. There it is proved, that the bounds of the 
marfty were Mapping wall, alias Fox*s-lane. The 
marſh was continually overflown with water; but 


now in our ground there was a great many ditches 


and places to keep the water for the ſervice of the 
mill, When we come to build upon our ground, 
which was 15 Jacobi, (then it began) then he brought 
an action, and did pretend that we did incroach the 
wall ſomewhat into the marſh; there we had a ver- 
dict upon a view, and after a non-fuit. upon full 
evidence. There was likewiſe a Bill exhibited in 
Chancery againſt Steptins the father; wherein the 
bounds are ſet forth, and he in his anfwer particu- 
larly enumerates the boundaries. And it has been 
conttantly the reputation of the Place, that this was 
the Dean's lands, furveyed as the Dean's lands, fold 
in the late times of uſurpation as the Dean's lands. 
The firſt thing, my Lord, which they produced, 


and that we did then, and do now controvert, is 
Carter's leuſe: This, they ſay, was found in the 


garret ; and they bring two witneſfes tor it: But 
how they have 
ſion there is in their evidence! You ſee— 
I. C. J. Brother Stringer, if you have any evi- 
dence to give, pray give that firſt, and leave your 
the laſt; you ſhall then ſay what you 
will, but firſt give your evidence. 
Mr. S. $:7imp;r. My Lord, we fhall purſue your 


direction: We fay, upon Fox's building, Stephins 


ſurmiſing that the wall belonged to him, comes 
and brings an adtion of ejectment againſt Hx's te- 


nants, for chis wall, and upon trial the verdict went 


againſt him. Then there was another action broughit, 


and he was non - ſuited upon that. Afterwards there 


was a bill preferred againſt him, and in his anwer 


he confefſath that his wall-arth: bounded upon 
Hoa g- lunes. Here are the bill and anſwyer. 


Which were read. a0 1 "TBE HOY 

A Tie wiſe copies of Fwy" Recorals, one in the 
Common Pleas ; the other in the King's: 
Bench 


Hi. 12 Jacobi Eiectment; George Boſwell, 


'- Plaintiff, againſt Tho. Fox, Defendant ; not 
guilty, pleaded, a verdict for the Defendant. 
Mich. 14 Jacobi Ejettment ; William Sortel, 
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36 Car. II. 
Plaintiff, againſt Tho. Fox; Not-guilt 
Pleaded, and the Plaintiff became Non(y;; p 

Sir Jobn Trevor. My Lord, we liave this further 
piece of evidence; we have here a leaſe made b, 
Stepkins, of ſeven acres of land, weſtward of Fy,”;. 
lane, Which divides the marth from the mill-ditches 
and there 1s a covenant, that it he recover any part 
of the wall,marſh-wall, the tenant ſhall have the ad. 
vantage of it, and increaſe his rent. 

Which Leaſe, bearing date, 16 Aug. 13 Jac 
Anno Dom. 1615, was read. : 

Mr. Williams. This was in time between the non. 
ſuit and the verdict. 

Mr. S. Singer. My Lord, as 1 did open it, there 
was an information exhibited by Mr. Attorney 
Gen, Voy, 7 Car. I. againſt our tenants and theirs, 
and upon that information there were examinations 
of witneſſes, and all the bounds of both parties par- 
ticularly ſet out; which make it all as plain and 
clear as can be. This cannot be fer up to ſerve a 
turn; it was in 7 Car. I. fo long ago; and when 
that ſhews the wall to be the inheritance of the Dean 
of Paul's, it anfwers all their pretence of a leaſe— 

L. C. J. Look you, brother, that cannot be given 
in evidence, and I will tell you why ; if it were an 
information againſt Srepkins himſelf, he being the 
party under whom they claim, no doubt it were 
evidence. But it is againſt the tenants of the one, 
and the tenants of the other; who only could ſup- 
port their own tenancies, but they could not know 
their landlords particular titles ; and then this can- 
not be evidence to bind their inheritance, 

Mr. S. Stringer. We ſubmit it to you, my Lord. 
Then we ſhall offer you a ſurvey. In the year 1649, 
this was expoſed to ſale as Church-lands, and a 
ſurvey taken, and found to be the inheritance of 
the Church of Paul's; and as ſuch fold for 9500/, 
and enjoyed by the purchaſers till the reſtoration. 

Mr. Williams. Yes, and to that very perſon fold 
from whom they fay they had theſe leafes, which 
they have produced. That is, to Minterburn, whoſe 
Executor Knowles was, as he fays 3 and if he had 
ſuch a leaſe, which had then been forty years in 
being, would he have given fo much money, or 
ventured to purchaſe it as the inheritance of the 
Church ? 

Mr. S. Stringer. Here is che ſurvey chen taken. 

Mr. Att. Gen. We oppoſe the reading of your 
ſurvey, becauſe it had not any authority ro war- 
rant it. | 

L. C. J. Nay, Mr. Attorney, though there was 
no tufficienc authority, yet ſuch things have always 
been allowed as evidence. You cannot but remem- 
ber it was done in the cafe of Finsbyry Retten- Row, 
as they called ir H/hite-cro/s-ſtreet. 

Mr. Att. Gen. Then let them read the commil- 
ſion it was made upon. 

Mr. S. Pemberton, We have none; there were 

many things done then of this nature, without com- 

miſſion under fea]. | | 
L. C. J. Ay, they did them by orders from 
Committees. Read it. 

It was read, dated Dec. An. 1649. 

Mr. S. Strixger. Now we will ſhew the deeds of 
purchaſe, which was by deed enrolled. 

Dated 22 Nov. An. 1650. fir 95401, a 

Mr. S. S/ ringer. My Lord, becauſe they pretend 
this to be an overſhot- mill, as they call it; though 
it be plain it could not be by the place, yet we have 
three tide · millers that we would trouble you with 4 
little: Hut firft here are fome others, Bland, Morr, 


and 
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and Leburn, who will give an account of it (T. bey 
were fworn) —Bland, do you know the houſes in 
ueſtion * 

Bland. Yes. 

Mr. Williams. How long have you known them ? 

Bland. Thirty years, 

Mr. S. Pemberton. Pray what is the common re- 

utation whoſe the lands were? 

Bland. It was always taken to be the Dean's lands. 

Mr. Williams. Who were the tenants? 

Bland, Mr. Wbiuwick and Mr. WNinierburn. 

L. C. F. Prithee canſt thou tell what was taken 
to be the eaſt boundary of Wapping-marſh ? 

Bland. Fox*s-lane. 

L. C. J. Was that the reputation upon your oath, 
in all your time? | 

Bland. Yes, ever ſince I knew it. 

Mr. Williams. Bland, pray do you know the 
pond ? | 

Bland. The ponds were filled up ; but there were 
ditches in my time. 

L. C. J. How near were the ditches to Fox's- 
lane? 

Bland, Within ten foot. | | 

Mr. Williams, What was the uſe of thoſe ditches ? 

Blaud. The water came in at Bell-wharf, and fil- 
led up the ditches with the tide, and ſo it went back 
again, 

Sls 8. Stringer. Can you tell who purchaſed theſe 
lands of the State in the late times ? 

Bland. Whitwick and Winterburn. 

Sir Jobn Trevor. Swear William Kemp and Curt- 
lett. (which was done.) 

Mr. Williams. Hark you, Mr.Curtlett, we would 
ask you a queſtion, My Lord, your Lordſhip ob- 
ſerves, there is a well called Shadwell, that is at the 
eaſt end of their marſh. We ſhall ſhew where that 
well is: there was a well very lately juſt by. wall- 
marſh, hard by the place where the Church is now 
built, which was called Shadwell, and from which 
the Church has its name. Curtleit, do you know 
Fex*s-lane ? 

Curtlett. Yes, I do. 

Nr. Williams. How long have you known it? 

Curtlett. J have known it ſixty years. 

Mr. Williams. When you firſt knew it, whoſe 
land was it? 

Curilett. T am ignorant of the original title, or 
the derivative title, I know not whoſe. it was, or is. 

Mr. S. Pemberton. But whoſe was it reputed to 
be, that we mean? 

'Curtlett. Sometimes it was reputed Mrs. Moor's, 
ſometimes Winterburn's, ſometimes one's, ſome- 
times another's, 

Mr. Williams. Do you remember the mill that 
was in this ground in queſtion ? 

Curtlett, Yes, very well. 

Mr. Williams. How was that mill driven? 

Curtlett, The water came in at Bell-wharf, eaſt- 
ward, out of the Thames into the pond, and fo run 
beyond Broad-bridge, and vented it ſelf into divers 
ditches ; and when the tide went out, it returned 
back again, and employed the mill. 

Mr. Williams. How far went the ditches? 

Curtlett, Some of them to Fox*s-lane ; and one 
a ditch turned up half way the lane, that 

eople were forced to have boards and planks to 
go over it. 

L. C. J. The thing is very plain; had it been 
as they ſay, an overſhot mill, this proviſion, that 
was made of water for it, for aught I ſee, would 
have drowned all the ground round about it. 

Vor. VII. 


for great Part of Shadwell. 


Curilett, When I was a boy we uſed to ſain" in 
that place that was near Shadwell, in the eddy.3 
there I have ſeen the water as it went out, and the 
= wrought with it as it went back again. 

C. Was there not a * * knew it 
firſt * North to South? | 

Curtlett, I cannot well tell. 

Mr. 4. Gen. Was there not a way from Rat- 
cliff high-way at Cock-hil!, to the river of Thames ? 

Curtlett, There was a common way for carts and 
horſes down 'to the Ballaſi-wharf, and there was a 
great Vacant place 

Mr. Att. Gen. Pray let me ask you, did you 
ever hear theſe lands reputed to be Steptins's when 
you knew them firſt ? 

Curtlett, We have heard talk of that Gentlemen, 

Mr. Att. Gen. How long ago? 

Curtlett, I have not heard of him this * 
years. 

= Al. Gen. Have you above rventy years 
ago 

Curtlett. If J did hear of him, I do not believe 
then it was in his poſſeſſion; I cannot tell whoſe 


title is beſt: You have, I ſuppoſe, both of you 


better witneſſes than I; conveyances and deeds. 
Mr. Alt. Gen. He is a wiſe witneſs, he ml not 
{wear whoſe it is. 
L. C. J. He is fo, Mr. Attorney ; I with yours 
were ſo too. 
Mr, Williams. Pray what was it beyond Sbad- 
well, and how near was Shadwell to Manſb-wall ? 
Curtlett. Shadwell was on the further fide, near 
Fox's-lane. 
Mr. Williams. To the Eaſt or Weſt of Far lane? 
Curtleti. To the Weſt. 
Mr. Williams: Did you know the well that is 


called Shadwell ? 


Curileit. 1 know there was AY a ſmall foul 

I. C. 7. Did it lie Eaſt of Fax "on or W Wet, 
do you lay? 

| Curtlett. Weſt, it lay. 

Mr. Williams. Pray did the place where you u uſed 
to ſwim, come up as far as the wall? 

Curtlett. Oh, no. 

e £99 belicve that was within the Thames 
only, 

Mr. Williams. How near have you foam o 
Fox's- lane? 
Curtilett. It was in the Thames, in an eddy, Ne 
the water went underneath the mill. 

Mr. Att. Gen. In whoſe ground was that well 
that you call Shadwell ? 

Curtlett. I cannot tell in whoſe ground it was. 

Mr. Att. Gen. Was it in the | Lyncbes, or in the 
marſn · ground, upon your oath? 

Curtlett. | cannot tell indeed whoſe ground: it 
was in, G 

_ Mr. Att. Gen. Did it riſe very high? 

Curtlett. It was out of the high grouy whete: the 
Church is built. 

Mr. S. Lutwicb. Did you ever hear of any well 
but what lay between Fox i-lane and the mill ? 

Curtlett. Sir, I can only] give an account where 
that well lies that was called * where the 
Church is now, 

Mr. Att. Gen. Howy many wells have 1 you known? 

Curtleit. None but that, Sir. 

J. C. J. He does not know as many as there 
are panes of glaſs in the window, Mr. Attorney. 

Mr. Williams. And this, he ſays, lay Weſt of 
Fox*s-lane, and there is your Shadwell ** for 


ou. 
a Mr. 


, A 


Gggg 2 


„ os o 1— — 
2 2 r — — Low — — WES — 
— 8 ” 2 
- r 3 — - 
* — l " oY 
I —— Fo — —— 2 8 — * - —. 41 þ 4 — _ 


3 ˙·——— 6 = - 
n — 
Ps 


Kt VO 
\ - 


_ * 
ET — 


2 = 
* 3 8. w 
—— > 
® IE 24 
— a 


. 5 — 
. oe wo 

r 

3 


— * toy 
— — 


596 


Mr. Att. Gen. J ask you again, that ſpring which 


- you mentioned, did it lie in the Dean and Chapter's 


Lyncbes, or no? 
Curtlett. I tell you I know not whoſe the ground 
was; the Church ſtands there now. TON 
Mr. S. Lutwich, Did it lie in upper Shadwel! ? 


L. C. J. He anſwers as plain as any man can, it 


was where the Church now is. | 
Mr. Williams. Where is Kemp ? Do you know 
the houſes in queſtion ? ; 
Kemp. The houſes in Shadwell I do know, be- 
tween Bell-wharf and Fox's-lane; I knew them be- 
fore they were built as they are now ; there were 


ſome ſmall houſes built here and there all along. 


There was a pond and ditches to receive the water 
of the tide; but at Broad-bridge eſpecially, there 
were houſes along to the northward ; among the 
reſt, Mr. Craven's houſe who had a large orchard 
and garden, | | 

L. C. 7. Where was that? | 

Kemp. Eaſtward of Fox*5-lane, and ſeveral other 
houſes there were. 

Mr. Williams. Whoſe Inheritance was it? 

Kemp. Mrs. Moor was my maſter's landlady, 
and Shadwell was reputed her land and ground. 

Mr. Williams. She was Leſſee under the Church. 

Mr. S. Pemberton. Did you know the cuts and 

ditches in that ground? b | 

Kemp. Yes, Sir, | FEY 
Mr. S. Pemberton. How far went they weſtward ? 

Kemp, The ditch ran all in one till it came to 


Broad-bridge, where it parted to the northward and 
when he told you ſo ? 


the weſtward, OD 
L. C. J. How near Fox's-lane? om 
Kemp. Within a dozen, or twenty yards of Fox's- 
lane. pes : | 
Mr. Att. Gen. What ſort of ground was It? was 


a 


it not marſn-· ground? e 3 
Kemp. A man that built boats in winter- time, put 
his ſhallops into the pond, otherwiſe it was very 
good ground to the northward ; there were very 
many good houſes built, and ſince Mr. Neale had to 
do with Shadwell, they have built in Mr. Craven's, 
and built a water-houſe, and two other houſes there. 

L. C. F. Read the ſurvey again, that mentions 
Craven's houſe there. 
(Which was done.) 3 
Kemp. That was bending northward that way. 
Mr. Williams. It is part of the ſeven acres now in 
queſtion. 

JL. C. J. Do not you contend for the brew-houſe ? 

Mr. Att, Gen. by the water-houſe we do. 

L. C. J. Is not the water-houſe built upon part 
of Craven's ground ? | 

Kemp. Yes, my Lord, it is. | | 

Mr. Williams. When did you know this firſt? 

Kemp. Fifty years ago. | 

Mr. Williams. Was this ground orchards ' or 
gardens then? | | 

Kemp. Several places of it were gardens and or- 
chards ; ſome places had houſes, chiefly to the 
northward, ſome good houſes and orchards, eſpe- 
cially Mr. Craven's. pf ; 

Mr. Att. Gen. Do you ſpeak of the hilly or the 
low ground? 

Kemp. The middle ground, chiefly that that lay 
northward. 

Mr. Att, Gen, Did you know the Lynches, the 
hilly ground ? 

Kemp. Up higher to Ratcliſf high - way, I did. 
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Mr. Ait. Gen, Did you know the ditch that 
came under the bottom of the Lynches ? 
Kemp. The ſtream did run in ſeveral places, but 
the ground was good ground, northward ſpecially 
Mr. Att. Gen. Were there any. houſes built on 
the ſouth ſide of that ditch ? 
Kemp. There were a great many built between 
the ditch and the Thames, between Bell-wharf and 


 Fex"s-lane. 


Mr. Att. Cen. What, fifty years ago? 

L. C. J. Your own ſurvey ſays ſo, 

Mr. Williams. Call Daniel Hams—— Swear him 
(which was done)——Do you know the mill and 
lands in queſtion ? 

Hams, I knew it when it was a mill. 

L. C. J. How long is it ſince you firſt knew it? 

Hams, Forty years. | 

L. C. J. Prithee what kind of a mill was it? 

Hams, A ground-ſhot mill ; ſhe took in water 
at Bell warf, and it ran towards the weſt to Fox“; 
lane, in ſeveral branches and ditches, | 

L. C. J. How! A ground-ſhot mill, ſayſt thou? 
why theſe Gentlemen ſay it was an overſhot mill. 

Hams. My Lord, it could be -no overſhot 


mill, for the water will not riſe high enough to 


drive ſuch a mill; it ran in ſeveral ditches to pre- 
ſerve it from riſing to overflow the ground. Beſides, 
my father, who was a mill-wright himſelf, told me 
he had known it threeſcore years, and knew it al- 
ways a ground-ſhot mill: He told me of all the 
mills about London, what they were, 

Mr. Ait. Gen. Pray how old was your father 


Hams, He had known them, he ſaid, ſixty years, 
and he has been dead twenty years, | 
Mr. Ait. Gen, Why the mill was removed; he 
could not know it ſo long. | EE 
I. C. J. I know no proof of it but your deeds. 

Hams, My Lord, there it was, he ſaic. 
Mr. Att. Gen. Was there not a pond and ditches? 
Hams. There muſt be ditches to receive the water 
as it came in; but ſtill the more the ride came in, 
that fill'd up the ponds ; and as it went back again, 
it drove the mill. | 3 
Mr. Williams. What profeſſion are you of, pray? 
Hams, I am a mill-wright. 

Mr. Att. Gen. Pray do they make uſe of a trough 
in ſuch a mill ? „ | 
Hams. They do for an overſhot mill. 

Mr. Att. Gen. Here is a trough of lead in their 
leaſe. Do not they uſe a trough in an underſhot mill? 

Hams. No, if it be by the tide, a ground-ſhot 
mill, there is no neceſſity of a trough. 

Mr. Williams. We have a great many witneſſes 
to this point, Swear Grindy — (which was done)— 


Are you a mill-wright ? 


Grindy. Tam only a miller, 
; Mr, Williams. Did you know the mill in queſ- 
tion ! GD 
Grindy. I cannot remember it, Sir. 

L. C. J. How long have you known the place? 

Grindy, Thirty or forty years: But 1 had no ac- 
quaintance with that mill they ſpeak of; but I know 
it is impoſſible for any overſhot mill to be there: 
For I keep part of a tide-mill my ſelf, and have 
done ſo this forty years; and I [Foun the water 
muſt riſe at leatt, ten, twelve, or fourteen foot 
higher than it needs in a tide- mill. For we take in 
our water as the tide comes in, and we have a pair 
of gates that are hung with hinges at the top, which 

open 
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open as the tide comes in, but the water as it goeth 


out, ſhuts it again, and that keeps the water to 


ſtand three or four hours in ſome mills, and then 


we have only guts that belong to the wheel, and 
when we draw up the gates,the water goes out. We 
have no water that comes above the ſhaft, which 
is half the height of the wheel, which is ſixteen 
foot high. To talk of an overſhot-mill, the water 
muſt riſe ſo high as to go over the whole marſh, 

L. C. J. And muſt drown all the town and coun- 
try too. It is plainly ſo, Mr. Attorney, talk as 
long as you will. | 

Mr. Att. Gen. Friend, I ask you but one ſhort, 
plain queſtion : I would know, can they uſe a lea- 
den trough with thoſe Tide-mills, as you call 
them ? 

Grindy. We can uſe none, nor do we make any 
ſuch thing. | 

Mr. Att. Gen. Would not the ſprings in the 
Lynches carry an overſhot-mill ? 

Grindy. Sir, I have ſeen the place all about many 
times, and I will lay any man 20 l. to 205. that 
all the ſprings thereabouts ſhall not produce a quar- 
ter enough water. 

Mr. Williams. Where is George Care? Swear 
him ¶ V bich was done, ]J—Do you know Fox's- 
lane ? 

Care. Very well. | | 

Mr. Williams, How long have you known it ? 

Care. Eight and Fifty years. 

Mr. Williams. Did you know Shadwell, the well 
ſo called ? | | 
Care. That I did, Sir. 

Mr. Williams. Where ſtood it, pray? 

Care. At the upper-end of Fox*s-lane as we go 
weſtward, and juſt at the ſide of the Church-yard, 
there is one now, and brick'd over head, where 
they uſed to fetch water : I never knew any other, 

Mr. Williams. Was that called Shadwell ? 

Care. I never knew any other but what I tell 
you of. 

Mr. S. Stringer. Pray what was uſually taken to 
be the eaſt-bound of Mapping- marſb? 

Care. The weſt-ſide of Fox lane was called 
Mar/h-wall, or Wall. marſb, and that was the boun- 
dary to Stepkins's lands; and eaſtward was always 
the lands of the Dean of Paul's, and I have known 
ic this eight and fifty years; nay, I was the firſt that 
ever built an houſe in Fox*s-lane. 

Mr. Att. Gen. Do you know the Lynches, or the 
high ground northward? 

Care. I know it not by that name. 

Mr. Alt. Gen, This well you ſpeak of, did it not 
riſe out of that ground? 180 

Care. It was by the Church- yard that is now. 

Mr. Alt. Gen. You have claim'd the Inheritance 
of it. 5 1 
Mir. Williams. Sir, we hope we ſhall not need to be 
taught which is our Inheritance; where is Mr. Marr ? 
We ſhall now, my Lord, anſwer the admeaſure- 
ment made by her Surveyor Holwell, Pray will 
you, Mr. Marr, tell the Court how many acres 

it is? | | 
Marr. The land which is counted Wapping- 
marſh, which is bounded on Fox*s-lane eaſt, on the 
Dean's land weſt, upon Graſb- mill, Well-cloje, Nigh- 
| tingale-lane, &c. if we take it to the upper ground, 
doth contain 130 acres 3 but take in that which is in 
queſtion too, and it makes 141 acres, 
Mr. Williams. Did you meaſure it too, Mr, Ley- 
urn? 


for great part of Shadwell. 597 


Leyburn. ] did ſo too, Sir, and it is as he ſays. 

L. C. 7. How much is it? 

Leyburn. I took the whole from St. Katherine's 
to Fox' lane, and it makes 130 acres beſides the 
upland and foreland, and the like between Eraſb- 
mill and Wall. mar ſb. wall: it is at leaſt ſo much ; 
It is, I think, ſomewhat more, the ditches being un- 
determined, f 

L. C. J. Well, what is it all this while you keep 
my brother Gregory for? 

Mr. Williams. If your Lordſhip pleaſe, we have 
only a ſhort queſtion to ask Mr, Baron Gregory ; 
if he pleaſe to be ſworn [hich was done] 
Where is Mr. Knowles ? Sir, you were pleaſed to 
ſay that the writings were carried to Mr. Neale's 
Counſel in Gra)'s-Inn, and that that writing was 
among them. | 

Knowles, They were ſo, and I believe it was a- 
mong them. | 

Mr. Williams. My Lord, Mr. Baron Gregory had 
the peruſal of the writings. 

L. C. J. But, Mr. Williams, my brother Gregory 
was not named to be the Counſellor in Gray's- Inn. 

Knowles. No, one Gage, or ſome ſuch name. 

L. C. 7. I ſuppoſe it was to Mr. Cage's chamber, 
that married Okey's widow. 

Mr. S. Stringer. I believe it was, and I am ſorry 
we have kept Mr. Baron Gregory ſo long. Knowles, 
pray did you know they were with Mr, Baron Gre- 

ory 5 
: L. C. J. Did you know they were with my bro- 
ther Gregory ? 

Knowles, No, my Lord, that I remember. 

L. C. J. Well, brother, we cannot help your ſtay- 
ing now, but remember you had an offer made you 
at firſt, and you are puniſhed for refuſing it. Go 
on, brother Stringer. | 

Mr. S. Pemberton. My Lord, that which we 
were ſurprized with the laſt Trial, was the newneſs 
of theſe Deeds to us. Ir look'd to us to be fo 
ſtrange a thing, ſo amazing a thing to us, that we 
knew not how to give an anſwer to it. We have ſince 
conſidered of theſe things, and your Lordſhip doth 
ſee what account they themſelves have given of 
them; and what an improbability it is, that theſe 


deeds ſhould be found, as they fay. Here was a 


eſſion which we have proved under the Dean of 


Paul's leaſe for ſo long, this they would ſtrip us of, 


theſe Deeds they have trumped up. It made us look 
into it more warily, and we cannot conceive it pro- 
bable, or any thing likely, that the Deed of Pur- 
chaſe,whereby this land is pretended to be purchaſed 
into the family of the Stepkin;'s, ſhould be found 
in the hands of the Dean of Paul's Leſſee, who 
likewiſe purchas'd it of the ſtate, as the inheritance 
of the Dean of Paul's. How could the Deed of 
Purchaſe from Hill be in our Leſſee's Houſe ? 

Mr. Att. Gen. It was not, that is a miſtake. 

Mr. S. Pemberton. Good Mr. Attorney, do not 
interrupt me. We muſt rely upon it, that they ſwore 
it the laſt time, and that the Deed of Inheritance 
was made four days before our Deed, on purpoſe 
to warrant the trick, Here is likewiſe a ſurrender 
made between Hall and Stepkins produced. How 
ſhould the Dean's Leſſres come to have that Deed 


of ſurrender? But to ſatisfy your Lordſhip in this 


matter, we ſhall give a full and fair evidence that 
theſe Deeds are forged. | 
Mr. Bradbury. My Lord, we have had a violent 
ſuſpicion, that theſe Deeds were forged. But we ſuſ- 
pect it now no longer, for we have detected it, and 
will 


will ſhew as palpable ſelf-evident forgery upon the 
face of theſe deeds as ever was. I deſire to fee the 
Deed of the 13th of November, in the 2d and 3d 
years of Philip and Mary from Marcellus Hall to 
_ . Roper : and that of the 22d of December, in the ſame 
years, from Marcellus Hall to Carter, Ideſire to ſee too. 
. Your Lordſhip ſees the uſe of theſe Deeds. The one 
is grafted upon our leaſe from Dean Fecknam, where 
it is recited, that the mill is demoliſhed, and a new 


one erected in another place (ſays their Deed ;) and 


upon that they ſet up the notion of an overſhot-mill, 
and all the puzzling matter brought into this cauſe. 
But I dare undertake to prove them plainly forged. 
Mr. Att. Gen, That is an undertaking indeed. 
Mr. Bradbury. It is an undertaking indeed to de- 
tect the Defendant's articles; but I will venture up- 
on it, and ſhall demonſtrate it ſo evidently, that 
Mr. Attorney himſelf ſhall be convinced they are 


forged. 
Mr. Att. Gen. Come on, let us ſee this demon- 


ſtration. 
Mr. Bradbury. The Deeds have brought that evi- 
dence upon their own faces, that is 1000 witneſſes, 
Mr. Williams. Prithee open the Exception. 
Mr. Bradbury. If your Lordſhip pleaſe to look 
upon them, the {tile of the King and Queen in both 
run thus. The one is, This Indenture made the 13th 
day of November, in the ſecond and third years of 
the reigns of our ſovereign Lord and Lady Philip 
and Mary, by the grace of God, King and Queen 
of England, Spain, France, both Siciltzs, Feruſa- 
lem, and Ireland, Defenders of the Faith, Arch- 
dukes of Auſtria, Dukes of Burgundy, Millain and 
Brabant, Counts of Hasburg, Flanders and Hroll. 
The other is, This Indenture made the 22d day of 
December in the ſame year. Now in November and 
December, ſecond and third of Philip and Mary, it 
was impoſſible for any man in the world to draw a 
Deed in this form that thoſe two writings are— 
Mr. Alt. Gen. Is that your demonſtration? 
L. C. J. Pray let him go on, methinks it is very 
ingenious. | 
Mr. Bradbury. My Lord, I had the hint from 
my Lord Coke in his firſt Inſtitutes ; not as to this 
particular ſtile, for I know he is miſtaken there, 
but for the detecting of forgeries in general. 

L. C. J. It is very well, pray go on. | 7 

Mr. Bradbury. My Lord, at that time King 
Philip and Queen Mary, were, among other Stiles, 
{tiled King and Queen of Naples, Princes of Spain 
and Sicily); they never were called King and . 10 
of Spain, and both the Sicilies then. And laſtly, 
Burgundy was never put before Millain, Now to 
prove all this that I ſay, I have here all the Re- 
cords of that time, which will prove their ſtile to be 
otherwiſe. Hiſt, We ſhall ſhew-the Acts of Par- 
liament of that time. The ſitting began the 21ſt 
of Ottober, in that year, which was before their 
Deeds, and ended the gth of December after. We 
ſhall firſt read the titles of the Acts of Parliament; 
and you will find them juſt as I have open'd them. 
Read the Statute-Book. | | 

Clerk reads.) Acts made at a Parliament, begun 
and holden at Weſtminſter, the one and twentieth 
day of October, in the ſecond and third years of the 
reign of our moſt gracious ſovereign Lord and Lady 
Philip and Mary, by the Grace of God, King and 
Queen of England, France, Naples, Jeruſalem and 
Ireland, Defenders of the Faith, Princes of Spain 
and Sicily, Archdukes of Auſtria, Dukes of Millain, 
Burgundy and Brabant, Counts of Haſpurg, Flan- 
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ders and Tyra: and there continued and f 
the e e of the ſame, being the Key, owe 
December then next enſuing. . 1 
Mr. Bradbury. Here in the Acts made by th 

publick Council of the Kingdom, the ſtile is in 3 
ancient manner. And your Lordſhip obſerves 
theſe no ſmall differences. Here firſt Spain is left 
out in the enumeration of the Kingdoms, and ſo 
Sicily and Naples is inſtead of them, In the Deeds 

» 


Spain is put in before France, and the Sicilies made 


a Kingdom too. Secondly, Here in the ſtile of the 
Act they are called but Princes of Spain and Sicil 

that in the Deeds is quite left out. And then in 1 
Acts of Parliament, Millain is put before Burgund 

in the Deeds Burgundy before Millan. And W 
this great alteration of the ſtile ſnould come to be 
put in a Miller's leaſe, is ſtrange. We have next 
an account of all the fines of Hillary Term, which 
was the next Term following; for their firſt 


Deed happens to be in Michaelmas Term, and then 


the Parliament ſate too. 
Many of which were read. 

Mr. Bradbury, Here are likewiſe the Fines of 
Eaſter-Term following, which ſhew that ſtill the 
old ſtile continued in all the publick Records. And 
if we could as eaſily have brought all the enrolments 
of Deeds, that would prove the ſame. 

The Hines of Eaſter-Term read. 

Mr. Bradbury. Now, my Lord, we ſhall ſnew 
when the ſtile turn'd, that was in Trinity-Term 
after. 

The Fines read. 3 LS 

Mr. Bradbury, But I cannot ſee how theſe Deeds 
could be truly made at that time, when they ſtand 
ſingle, and none like them can be ſhewn, except they 
come from the ſame forge that theſe do, I cannot 
believe the Miller alone, or he that drew his leaſes 
for him, could ſo long before propheſy what manner 
of ſtile ſhould hereafter be uſed. 

Mr. Williams. Your Lordſhip has heard our 

Deed of the ioth of December, in the/ſame year, 
read already ; but we having here the Ledger Book 
of the Church of St, Paul's, which cannot be 
made for a turn, but was written at that time; 
we deſire the ſtile may be read there Which was 
done.] 
— hut to go a little further, to ſatisfy your 
Lordſhip that they are very likely to be forged, 
we ſhall give ſome evidence that this is not an un- 
uſual thing with ſome people concerned in this 
cauſe. The witneſſes will name them to you, and 
give you an account of it. Swear this Lady and 
Sir Charles Cotterel. [Which was done.] : 

L. C. J. Well, what is it you call theſe perſons 
tO! : 

Sir John Trevor. To ſpeak plain, my Lord, we 
call them to give an account of my Lady Jvy's for- 
ging a Mortgage from one Sir William Salkbill tor 
1500 J. of a houſe in St. Martin's-lane, to which 
forgery Mr. Dyffet, that Lady's husband was privy, 
and what benefit he ſhould have by it, you will 
hear. Sir Charles Cotterel,' pray will you tell what 
you know of my Lady Ivy in this matter. 

Sir Charles Cotterel. My Lord, that which [ 
have to ſay is this; my Lord, Iam tenant to my 
Lady Salkhill, Sir William 'Salkbill's widow, in 3 
houſe in St. Martin's-lane, and was ſo ro her hul- 
band a year and a half before he died. The houſe 
hath been built backward, and the garden ſide they 
kept to themſelves; but all the houſe that was firit 
built, I took, and have it ſtill, My wad 
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1684. 
Lady Ivy did come to the houſe about three months 


before Sir William died, parting from her husband 
Sir Thomas #vy : ſhe came thither as a refuge; where 


the had been before, and was received very kind- 


Iv. He died, as I ſaid, about three months after, and 
my Lady then defired to know how accounts ſtood 
between Sir William and her about moneys he had 
lent her, and ſupplied her with. And upon the ac- 
count ſhe appear*d to owe Sir William 961. ſhe then 
took 4 1. more out of my Lady Salkhi/Ps money, 
and told her, now Madam, I owe you 100 J. She had 
been entertained as a gueſt there without paying 
any thing for it, ”and at his death ſhe continued with 
my Lady Salt hill three quarters of a year after. And 
being there (as ſhe pretended) in great kindneſs to 
me, ſhe perſuaded my Lady and me, that the leaſe 
of my Lady's houſe ſhould be turned over to me, 
in truſt for a debt of fourſcore pounds that was ow- 
ing to me by Sir William Salkbill, Said T to my 
Lady Salthill, Madam, I am in no doubt of my 
money, I pay as much rent as this in a year and 
more, I can pay myſelf that way; pray let me 
not meddle witch any ſuch thing, Mr. Duſfett will be 
perſuaded'I intend to cheat them if I ſhould. Bur ſtill 
my Lady Foy was at it, and prevailed upon my 
Lady Salthil/ to preſs me to it. At laſt, upon their 
importunity, ſaid 1, if it be neceſſary for my La- 
dy's ſervice, let it be done what you think fir. She 
therefore gave direction to Mr. Sutlon, and he came 
to me, and I directed him to draw a writing to turn 
over the houſe to me as a ſecurity. He asked me 
how much my debt was; fourſcore pounds, ſaid I. 
Said he, I ſhould ſee my Lord of Salisbury's leaſe 
ro my Lady, for he muſt take out ſome things to 
draw this by. He did fee it, and took as much by 
note out of it as he thought fir, to make the other 
by. Then a writing was drawn, this was in June 
1670, or 1671, I am not certain particularly which, 
bur ſhe brings this writing, and my Lady Salkhi/l 
ſigned it by her deſire ; and my Lady Joy and Mr. 
Sutton were both witneſſes to it. About a year af- 
ter I heard that ſhe ſet on foot a Mortgage of 
her own upon this houſe from Sir William Salkb1ll. 
E wondred at it, becauſe when the account was made 
up, ſhe appeared to be in Sir William's debt; and I 
told thoſe that told me of it, I would believe it 
when I did fee it. I was then informed the writing 
was at Malmeſbury. She after went out of town, 
and comes back again in a little while, and this 
writing, as I heard, was ſhewn to ſeveral] perſons of 
my acquaintance, that came to me and told me they 
had ſeen it; but ſaid I, ſo have not I, but when I ſee 
; it I will believe it. Ar laſt Serjeant Weſt, who was 
a relation of mine, F married his aunt, one day 
brought over this writing to me; and told me he 
had got this writing at laſt, and leave from my Lady 
Ivy to let me fee it. I looked upon ir, and there I 
did ſee at the bottom, where the Seal was, William 
Sa!khill, and then J turned to look upon the wit- 
neſſes names. No, ſays he, you muſt not ſee that, 
who are witneſſes to the Deed ; for my Lady Ivy 
made me promiſe, before ſhelet me have it to few 
you, that you ſhould not fee the witneſſes names. 
Then ſaid I again, I have ſeen enough to give me 
ſatisfaction: F was a little the more confirmed that 
the thing was not a reality but fiction, and fo I 
told him. My Lady ſaw that would not pafs, fhe 
offered, provided Mrs. Dnffett, my Lady's daugh- 
ter, might have the advantage of the houſe, to re- 
leaſe the matter, 


for great part of Shadwell. 


I. C. J. Pray Sir, for how much was the pre- 


tended Mortgage ? 

Sir Charles Cotterel. For 15001, that Sir William 
Salkbill owed her; which I thought ſomewhat 
ſtrange, ſeeing, as I ſaid, ſhe owed Sir Villiam fo 
much at his death. At laſt I came to produce my 
writing, (for ſhe told me I might give Mrs. Dufett 
a right to the houſe,) Now I had not read over 
the writing made me, but now when I came to look 
upon it, inſtead of a Mortgage for ſecuring my 
debt, mine was a Deed of Sale from my Lady Salx- 
bill, whereby the houſe and the leaſe from my Lord 
of Salisbury were fold me for fourſcore pound; ar 
which I was a little amazed. My Lady then was 
pleaſed to ſay I was a cheat, tho? I had no hand in 
ir, nor indeed would have had any thing at all done; 
but upon my Lady Jvy's importunity, and my Lady 
Salkbil's, I gave direction only for a Mortgage, 

L. C. 7. What was it that Sutton took out of my 
Lord of Salisbur)'s leaſe ? 

Sir Charles Cotterel. He was to take notes, to draw 
a Mortgage of that leaſe by. 

L. C. J. He got the notes tho', for aught I per- 
ceive, to draw another Mortgage by. A very 
trick, it ſmells rank of the Knave. | 

Mr. S. Stringer. Pray, Sir Charles, did you ever 
pay any money by my Lady's order. 

Sir Charlis Cotterel. ] did lend my Lady Ivy 50 J. 
ſhe being in diſtreſs for money, afterwards it was 
made up 1001. About February 1671, it was 
made up 12501. and by agreement among them 
my Lady Ivy did relinquiſh that ſaid Mortgage ſhe 
had thus ſet on foot : and there was a Deed Tripar- 
tite made between me of the firſt, my Lady Ivy of 
the ſecond part, and ſome Truſtees for Mrs. Duffett 
of the third part, whereby the reverſion was given 
to Mrs. Duffett, and my Lady confirm'd it, and 
gave my Lady Salkhill a Bond of 10001. in which 
Colonel Gravener was bound for her, that ſhe ſhould 
not trouble my Lady about the houſe; yet notwith- 
ſtanding did ſhe afterwards write to Mr. Duffett,as I 
have heard, that ſhe would ſet it on foot again, and 
ſhe thould have half of what ſhe had recovered: 

L. C. J. The Inheritance of the houſe, it ſeems, is 
in my Lord of Salisbury. 

Sir Charles Cotterel, Yes, my Lord, Sir William 
Salkbill had the original leaſe from my Lord [of Sa- 
lisbury. | 

L.C. 7. What direction did you give Sutton a- 
bout it? 

Sir Charles Cotterel. To make 
to ſecure fourſcore pound. 

L. C. J. And what did he make? 

Sir Charles Cotterel. An abſolute Deed of Sale. 

L. C. J. Was there no proviſo in it, to be void 
upon pay ment of money? | 

Sir Charles Cotterel. No, nothing but an actual 
Sale for ſo much money. 

I. C. J. You ſay my Lady Tvy afterwards did re- 
Iinquiſh her pretended Mortgage, pray had ſhe 
nothing for it ? 

Sir Charles Cotterel. Nothing that I know of, ſhe 
joined in that Deed Tripartite. 

Mr. Williams. What ſhould diſpoſe her to give 
Mrs. Duffett 1500 l. if it were really owing her. 

L.C. 7. Is that Mortgage here among your 
writings, Mr. Attorney ? 

Lady Joy. Indeed, my Lord, I would have 
brought it, if they had given the leaſt notice of 
what they now talk of. 


a Mortgage only 


Mr. 
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Mr. Att. Gen. Sir Charles Cotterel, do you know 
that my Lady Ivy forged that Deed? 

Sir Charles Colterel. Not I, but it did appear to 
me to be no true Dred, upon what I found and 
knew. f 
Lady Joy. You muſt give an account for what 
you have ſaid here— ; 

L. C. J. Nay, Madam, pray do not be in a paſ- 
ſion: he has ſworn what he has ſaid here? 

Lady Ivy. If he doth ſwear it, he is forſworn. 

L. C. J. Nay, Madam, you muſt be more mo- 
derate in the Court? | 

Mr. Vill ams. My Lady thinks ſhe has occaſion 
to be angry, but it may be we ſhall give her more 
exerciſe for her paſſion before we have done. Pray 

ſwear that Lady, Mrs. Duffett. Will you acquaint 

my Lord and the Jury what you know has been 
done by my Lady 4%, or by her direction, in ma- 
king and alcering of Deeds. 

Mrs. Duffeit. My Lord, I did fee Mr. Duffett 
forge and counterfeit ſeveral Deeds for my Lady 
Toy. 

L. C. J. Do you hear what ſhe ſays, Mr. At- 
torney ? 

Mr. Ait. Gen, Yes, my Lord, we ſhall give an 
account of her anon. 

L. C. J. Truly, I hope I miſtook her, and did 
not hear right what ſhe laid. Pray Miſtreſs ſpeak 


it over again, and conſider well what you ſay. 


Mrs. Duffet!, I ſay, my Lord, I did fee Mr. 
Duffett forge and counterfeit ſeveral Deeds for my 
Lady Ivy. The firſt thing that I do remember was 
in the Trial between her husband and ſhe; Mr. 
Duffett did by her order counterfeit a bond from 
him to ſome third perſon for 1000/7. and ſeveral let- 
ters pretended to be written from Sir Thomas to my 
Lady Ivy were counterfeir. The next thing that I 
remember; Mr. Duffeit was writing upon a parch- 
ment : I asked him what he was writing? He an- 


ſwered me, he was counterfeiting one Glover's leaſe, 


by which my Lady would get many hundreds of 
pounds, and for which he ſhould have 300. I de- 
fired him to conſider what he did, for before that 
tine he had been accounted a very honeſt man. 
Some time after that, my Lady Ivy did upon a pique 
to my mother, my Lady Salthill, let a-foot a 
Mortgage ſhe pretended to have of the houſe in 
St. Marlin's-lane for 1500 J. from my father. She 
did once tell me ſhe had ſuch a Mortgage, as ſhe 
pretended real, but that it was drowned in a trunk 
of writings coming from Malmesbury. Said I, my 
mother and Sir Charles Cotterel will not believe it, if 
you do not let them ſee it. I am ſatisfied as to my 
concern in it, and would not have you proceed in 


in it, for ſhe pretended ſhe did it for my advantage. 


But afterwards Mr, Duffett and ſhe did agree to 
make a writing, in my ſight, of a Mortgage. 

L. C. J. Was my Lady [vy by, when the writing 
was made as you ſay? 
Mrs. Duffett. She was by, giving him order how 
to make it, and what Ink he ſhould uſe to make it 


look old; and they forced me to make the Ink, 


and to fetch ſaffron to put in it to make it look old. 

Mr. S. Stringer. Now will be the time to ſhew 
my Lady's letters. 

I. C. J. Miſtreſs, I would ask you one queſtion by 
the way, whether while theſe things were doing at 
any time, any body did come in and give you any 
interruption ? | 


Mrs. Duffett. My Lord, Mr. Duffe!t and my 


Lady made me oftentimes ſtand at the door (tor we 
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were but lodgers) that no one might come and ir. 
turb them, and I never remember any that came in 
thither but one Mr. Sutton an Attorney, my Lady's 
Attorney. 

L. C. J. Did he ſee any of this done? 

Mrs. Duffeti. I cannot ſay he helped to do any 
thing, for when he came in, they ſometimes ſent 
me out to ſee that no body ſhould come upon them; 
and ſo what he did, I cannot ſay. But he was let in 


_ when Mr. Duffett was counterfeiting for my Lady 


Toy. 1 
L. C. 7. When was this, about what time? 

Mrs. Duffett. Of the day, my Lord? 

L. C. F. No, how long ago is it? 

Mrs. Duffett. It might be about 70, or 71. 

Z. C. J. You are my Lady Salkbil's daughter, | 
think, and married Duffett. CO 

Mrs, Duffett, I did ſo, my Lord, I am her 
daughter. EX 

Mr, S. Stringer. Pray what did they do to the 
Deeds they made, to make them look like ancient 
true Deeds? | 

Mrs. Duffett. For the making of the outſides 
look old and dirty, they uſed torub them on win- 
dows that were very duſty, and wear them in their 
pockets to creaſe them, for ſome weeks together, 
according as they intended to make uſe of them. 

Mr. All. Gen. My Lord, as it happens we have. 
that Deed ſhe talks of, called Glover”s leaſe, here. 

L. C. 7. Ay, 1 ſuppoſe you have ſuch a 
Deed 3; it is a famous Deed in Weſtminſter-hall. 

Mr. Ats. Gen. Here it is, we deſire ſhe may look 
upon it. [Which fhe did.] | | 

Mrs. Duffett. As for this Deed, I cannot ſwear 
this is the Deed, there have been ſo many made by 
them. But he did counterfeit a Deed that he told 
me was one Glover's leaſe. 

Mr. Williams. Miſtreſs, you were going on to tell 
how they did ule their Deeds they made. Pray tell 
us how they uſed to lay them in the Balconies, and 
all you know of the art. 

L. C. J. Ay, how was it? 

Mrs. Duſfett. When they had been rubbed upon 
the window to make them look dirty, and they 
were to paſs for Deeds of a great many years ſtand- 
ing; it was uſed to lay them in a balcony,or any open 
place, for the rain to come upon them and wet them, 
and then the next ſun-ſhine day they were expoſed 


to the ſun, or a fire made to dry them haſtily, that 


they might be ſhrivelled. 

L. C. J. Is your husband dead or alive? 

Mrs. Duffett. Dead, Sir. | 

Mr. Att. Gen, How long has he been dead? 

Mrs. Duffet, I was not at his death with him, he 
died beyond ſea. 

L. C. J. Was your husband alive when Mr. 
Johnſon's buſineſs was? 

Mrs. Duffett. Yes, he was. | 

L. C. J. Yes, I know he was in Court; tho' I 
asked the queſtion, I remember all that buſineſs. 

Mrs. Duffett. I was ſubpœna'd in at that time, 
but my Lady /vy would nor let me ſwear. | 

I. C. J. Pray Miſtreſs, what had your husband 
for his pains? | 

Mr. Williams, Had he any ſhare of the money 
lent by Sir Charles Cotterel ? 

Mrs. Duffett. My Lady Toy gave him in my 
ſight 200 J. of Sir Charles Cotterel's money. 

Mr. Williams. Do you know any body elſe that 
had any of that money ? 
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Mrs. D»fett. The Attorney had 2001, of the 
ſate InONeY 00. 

J, C. 7, What Attorney do you mean? 

ire. Duffett. Mr. Sutton. | 

IL. . 7. Had he ſo, how come he to deſerve it? 
Mir. Dobbins, Pray, Madam, what do you know 
of counterfeiting any ſeals? 

Mrs. Duffe!t. Mr. Duffett once had the impreſ- 
fon of a ſeal in his hand, with which he ſaid he 
was going to one Mr, Dryden, to have it counter- 
feiced 3 but I do not remember what the ſeal was. 

Mr. Williams. When the deeds were written, how 
did he uſe to put the names to them ? 

Mrs, Duffett. I have ſeen my Lady her ſelf write 
ſome great Letters of the names firſt upon other 
papers, which Mr, Duffett could not ſo well hit, 
and he has writ the reſt. 

Mr. Williams. Can you tell the names? 

Mrs. Duffett. Truly, I do not remember what 
names. 

Mr. Milliams. We have another witneſs who will 
give you an account of ſome Letters of my Lady's, 
which we ſhall deſire to be read. Swear Mrs. Eli- 
zabeth Rycott. (which was done.) 

Mr. Att. Gen. She talks of Glover's leaſe 
I. C. J. She ſays, ſhe doth not know whether 
| that be the deed, there were ſo many forged, Mr. 
Attorney. But ſhe ſwears thus, my husband did 
forge a writing he called Glover”s leaſe. 

Mrs. Duffeti. She had two or three mortgages 


forfeited. | 
Mr. Williams, Come Miſtreſs, where had you 


theſe Letters ? 
Mrs. Rycott, I had theſe Letters from Mr. Duf- 


ell. 
, Mr. Williams. Pray where had you theſe hottles ? 

Mrs. Rycoit. This is the ink I ſaw Mr. Duffett 
write for my Lady Ivy with, at Mrs. Lee's houſe, 
at the table in the kitchen. 

L. C. J. Who did he write for? 

Mrs. Rycott. For my Lady Ivy; I did not know 
what they were that were written, but he ſaid they 
were forged; and with ink out of theſe bottles he 
ſaid he could make new- written writings look like 
old ones very ſoon. 

Mr. WÄilliams. Did you ever ſpeak with my Lady 
Iy ? Do you know her hand? 

Mrs. Rycott. I do not know theſe Letters to be her 
hand; but Mr. D»feit gave me them as her Let- 
ters. 

Mr. Williams. Sir Charles Colterel, pray will you 
look upon them; you know my Lady Iuy's hand. 

Sir Charles Cotterel. I do ſo —they are all of a 
hant}, and I think they are my Lady's: I believe 
it truly. 

Ciert reads. ] This is ſigned T. J. 
All the Letters were read. 

Mr. Williams. Your Lordſhip ſees one of theſe 
Letters tells Mr. Dufett, ſhe intends to ſet Sir Wil- 
liam Salke!P's mortgage on foot, and ſhould have 
half whar ſhe recovered. If it were a true mort- 
gage, why ſhould ſhe give him half? 

I. C. J. They were very great together, that is 
plain, they were very familiar. What were Mr. 
Duffett's merits towards my Lady, I cannot tell. 
Will you go on? it is late. 


Mr. Williams. This is all we ſhall offer at pre- 


ſent, till we have occaſion further from them. 
15 C. J. Well, what ſay you to this, Mr. Attor- 
ney ? 
Mr. Att. Gen. If they have done 
Vol. VII. 


L. C. J. They have, they ſay. 
Mr, Att. Gen. Then may it pleaſe your Lord- 
ſhip, and you Gentlemen of the Jury, I ſhall begin 
to anſwer their evidence about the firſt, e, have 
Pure ſome argumentative evidence out of many 

ecords, to convict our deeds of forgery. In truth, 
if they had not bragg'd of this very thing, it had 
been a ſhrewd objection, becauſe we could not 
have been prepared to have given an anſwer to what 
we could rot have foreſeen we ſhould have been 
accuſed of. But upon their boaſts they have put us 
upon the ſearch as well as they, and we can give 
as good an account of it. They tell you, they had 
their hint from my Lord Cote; but that hint has 
led them into a great error; for he is miſtaken 
himſelf in the computation of this time, as he is in 
a great many other things. 

Mr. Bradbury. I know he is miſtaken ; but I de- 
pend not upon his remarks of that time, I ſaid 
only, I had the general hint about detecting forgeries 
from thence. 

Mr. Att. Gen. But yet for all your confidence of 
the demonſtration, your foundation fails : For, 
my Lord, to ſettle the fact, we ſhall ſhew that the 
King of Spain, Charles V. who was likewiſe Empe- 
ror, reſigned his Crown the 25th of O#oþer, in the 
2d and 3d years of Phil p and Mary. It is true, 
the Parliament-Rolls, in the title of them relating 
to the firſt day of the ſeſſion, there the ſtile that 
was uſed at firſt could not be altered. But the fact 
of their being the King and Queen of Spain, was 
ſo notorious to all the World, that we ſhall ſhew 
you in multitudes of the Rolls of that year, the 
{tile was in our deeds z ſo that the uſe might be 
various : But that will not prove our deeds torged. 
It may be, the Courts of Law might not take notice 
of it, as to alter the ſtile till Trinity Term ; though 
we have not ſearched ſo far among them, but inſthe 
common conveyances which are upon Record in 
the Rolls, there it is altered. And as to the time 


of their becoming King and Queen of Spain, we 


have an Hiſtory that tells you the very day when 
the King reſigned, which was the 25th of Ocfober. 
L. C. J. I tell you, Gentlemen, methinks Mr. 
Attorney has been very fortunate to-day, in giving 
very ſatisfactory anſwers to two objections: Firſt, 
they would quite deſtroy Mr. Neale's title to this 
land, by a piece of evidence that they had never 
had, but that Mr. Neale had bragged of it; and 
that was the ſurvey, which with much confidence 
of the victory was produced: and yet, when it was 
ſo, to me it ſeemed the ſtabbingel enemy the de- 
fendant's Cauſe had; but that you are to have with 
you, and muſt judge upon it. Now he tells you 
again, Mr. Neale has been a blab of his tongue, and 
could not keep the ſecret to himſelf, but muſt brag 
that the deeds were forged, for the ſtile of the 
ueen's reign is changed; and by this braggin 
© have — the buſineſs, and can ſhew Re 
cords for it. But now inſtead of Records, the up- 
ſhot is a little louſy Hiſtory. Can that be an an- 
ſwer to thoſe great numbers of Records brought by 
the other fide Is a printed Hiſtory, written by 
I know not who, an evidence in a Court of Law? 
Mr. Ait. Gen. My Lord, beſides that, which we 
muſt ſubmit to your Judgment, whether upon ſuch 
a point of fact in a foreign Country to be done ſuch 
a day, a foreigner's Hiſtory, not printed for this 
purpoſe, ſhall be a ſort of evidence; but I ſay, be- 
fides that, here is a Gentleman Mr. Clerk, that 
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| ſearched the Roll, and he will tell you what they 


are in this point. 


Mr. Clerk, I did ſearch in the Rolls, and find 


many in that year like theſe. And my Lord Coke 


is utterly miſtaken ; he ſays it was not altered till 


the 4th and gth years of Phil. and Mary. 

IL. C. J. I care not what my Lord Coke fays, but 
what the Records ſay, let us fee them. 

Mr. Clerk. I ſaw a great many in that year. 

L. C. J. Lord, Gentlemen, what do you make 
of us, to keep us here with I do not know what! 
Mr. Attorney, he tells us that Mr. Neale was fo 


great a blockhead to brag of this, and ſo we were 


prepared for an anſwer ; but all the anſwer is, my 


Lord Cote is miſtaken, and there are many Re- 


cords, but we have none of them, Præmoniti, Pre- 
muniti, If he did brag ſo, and you knew it, and 
would not bring Records to wipe off the objection, 
It is ten times worſe than if it had been anſwered only 
with the unexpectedneſs of it. | 5 
Mr. Bradbury. My Lord, I dare affirm that there 
are none of the Rolls of that year ſo, till after Ea- 
ſter- Term . 
L. C. J. Lord, Sir, you muſt be cackling too; 
we told you, your objection was very ingenious, 


but that muſt not make you troubleſome; you can-. 
not lay an egg, but you muſt be cackling over it. 


The objection is now upon them, let them anſwer 

it if they can. Have you any of the Records here ? 
Mr. Sol. Gen. We have not, it ſeems, my Lord. 
L.C. J. Then this mult paſs unanſwered, and 

mult be leſt to the Jury. | | 


Mr. Sol. Gen. But, my Lord, they have gone a 


little farther in this caſe, and indeed farther than 
becomes them, I think, to lay aſperſions upon my 
Lady Ivy, as if ſhe were frequently guilty of for- 
gery. And for that Sir Charles Colterel (wears, that 
ſhe did pretend ſhe had a mortgage of a houſe in 
St. Martin's-lane for 1500 l. and this mortgage he 
ſays he was told of by ſome that did fee it; where- 
upon he did likewiſe deſire to fee it, and without 
ſecing of it, he declared, he would never be ſatis- 
ſied of the reality of the thing: And thereupon Mr. 
Serjeant Weſt brought it him, and he ſaw it, but 
was not permitted to ſee the witneſſes names, and 
thereupon he was more diſſatis fied than before about 
it. Bat if Sir Charles Cotterel had given any the 
Jeaſt intimation of ſuch a thing, now we would 
have gratified them with a ſight of it in Court, 
where he ſhould have had his full view; for my 
Lady has it ſtill, and it is a true mortgage, and for 
a real conſideration, But he ſays this is releaſed, 
and ſhe did that, as is ſuppoſed, to ſuppreſs any in- 
quiry after it. But with reverence to Sir Charles 


Colterel, the fact is otherwiſe, My Lady Saltell 


pretended to a debt from my Lady Ivy, for nine 
years diet for four Perſons ; and the reckoning 
being made according to my Lady /vy's quality, 
was made fo high, that it paid off the mortgage: 
But he has the deed ſtill 

I. C. J. But what ſay you to the deed of ſale and 
my friend Sutton's notes out of the leaſe ; and the 
debt of 96/, and 4/7. but a little before acknow- 
ledged by my Lady 1) — | 

Mr. Sol: Gen. My Lord, in anſwer to that, we 
ſay, he has been pleaſed to give it a great deal of 
garniture ; and as he is maſter of the ceremonies, 
to adorn the ſtory with abundance of flouriſhes of 
his own kindneſs and intereſts — 

L. C. F. Mr. Sollicitor, you are not to judge of 
that, whether it be flouriſh only or ſubſtance; the 


30 Car. Il 


Court and the Jury are the Judges of tliat, a ꝗ truly 
I think it very material to the Cauſe. I aſſure you 
I do, let the dirt be taken off as it can, it ſticks very 
much; I muſt ſpeak my mind. 

Mr. Sol. Gen. When I am over-ruled, I acquieſce 
in the Judgment of the Court. 155 

L. C. 7. Pray, Sir, apply your ſelf to anſwer the 
evidence, | 
Mr. Sol. Gen. So I do, my Lord, as well as I can. 
The next witneſs is this Gentlewoman, Mrs. Dif- 
fett; ſhe ſwears, that ſhe ſaw her husband Mr. Df 
fet, counterfeit many deeds, ſhe does not particu- 
larize them: And here have been likewiſe ſeveral 
Letters read, that did import a tranſaction and cor- 


reſpondence between my Lady Ivy and him. 


L. C. J. Pray, Mr. Sollicitor, remember ſhe 
ſwears ſhe ſaw that I.aſe of Salke!['s, [and that called 
Glover*s leaſe. 

Mr. Sol. Gen. My Lord, this witneſs that ſwears 
this, is not only a Perſon unfit to be believed, bur 
is contradicted by a Record; and for that, my 
Lord, it ſtands thus: Mr. 7ob»/on, as is well known, 
had his trial for the matter about which ſhe now 
ſwears z for Mr, Johnſon, on the behalf of Alder. 
man 1reton, undertook to pay 500 J. to Mr. Dyfetr, 
to procure ſomebody to ſwear the deed, called 
Gluver”s leaſe, to be forged. Upon this there was 
an information exhibited in this Court againſt Mr. 
Fobuſon, tor ſubornation 3 and upon full evidence 
Fobnſon was convicted for his endeavour, And the 
Record of that conviction we have here, and deſire 
to have produced and read. | 

L. C. J. And I tell you, Mr. Sollicitor, that is 
no evidence in this Cale. 

Mr. Sol. Gen, Why, pray, good my Lord, did 
not they here juſt now ſwear her? 


L. C. J. But the Information put in by Mr. At- 


torney Ney, pray remember, was not ſuffered to 
be read, becauſe not againſt any of the Parties, but 
third Perſons. | 

Mr. Sol. Gen, But pray, my Lord, give me leave 
to apply it to the objection here made in our Caſe, 
to the credit of our deeds. They ſay it is ſuſpicious, 
becauſe my Lady Ivy uſed to forge deeds ; and 
particularly Duffeit, they ſay, did once forge tor 
her Glover's leaſe, Now to anſwer that, we come 
to ſhew that my Lady Ivy did not forge Glover's 
leaſe; but there was indeed an art uſed to perſuade 
Duffett to ſwear it forged, when indeed it was not; 
for which trick, Jobnſou, that was the agent, or 
inſtrument, was convicted ; and that conviction 1s, 
I think, a good evidence that it was not forged. 

L. C. J. None in the World, Mr. Sollicitor ; and 
that from the very evidence that has been given in 
this Cauſe this day : For it is plain, if you will be- 
lieve this woman, (and I yet ſee no Cauſe to the 
contrary) that ſhe was coming into the Court to 
have ſworn the truth, which would have perhaps 
cleared 7ohnſ;,n ; but my Lady Toy would needs 
Keep her away. Now if Duffett were fo great 4 
rogue as to forge, he would not ſtick ro ſwear, to 
protect that forgery : And then how eaſy a thing 
was it, had Johnſon been the greateſt Saint in the 
World, to have got him convicted upon what Duf- 
fettcame to ſwear againit him ? though had ſhe come 
then in, Duſfelt would have appeared one not at al: 
fit to be credited, 

Mr. Sol. Gen. My Lord, I have then one thing 
more to offer; I cannot tell indeed whether it be 
material, for it ſeems I have been ſo unhappy as to 
offer ſome things that have not been thought ma- 
terial L. C. J. 
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L. C. J. You have ſo indeed, Mr. Sollicitor, I 
muſt ſpeak the truth; there have been ſeveraFthings 
offered as evidence, which in another Cauſe and 
Place, would not, I am ſure, have been offered. 

Mr. Sol. Gen. My Lord, I ſubmit what I offer 
for my Client, to the Judgment of the Court. But 
that which I would ſay now, is this: We have here 
the husband's oath concerning this matter, that this 
woman who now takes upon her to ſwear theſe for- 
geries and things, told him ſhe could have 500 . 
it ſhe would ſwear againſt my Lady Ivy. 

L. C. J. Is that evidence againſt the wife? 

Mr. Sollicitor, He is now dead, it ſeems ; but here 
is his oath, 

L. C. J. Pray conſider with your ſelf, could the 
husband have been a witneſs againſt the wife about 
what ſhe told him upon an Information for that of- 
fence of ſubornation ? 

Mr. Sol. Gen. No, my Lord, I think not. 

L. C. J. Could the wife be an evidence againſt 
the husband for the forgery ? 

Mr. Sol. Gen. No, my Lord, ſhe could not; 
and yet ſhe ſwears it upon him here. 

L. C. J. That is not againſt him, man; he is 
out of the caſe, but againſt my Lady ſoy; and 
how can the oath of the husband be evidence here? 

Mr. Att. Gen. Cryer, call Mr. Gibſon, to give an 
account of this Gentlewoman. 

Mr. Sol. Gen. Suppoſe, my Lord, that both 
husband and wife were brought as evidence againſt 
my Lady Ivy, were that good? 

I. C. J. Certainly that were very good. 

Mr. Sol. Gen. Why then, my Lord, one of them 
ſays, that_ſhe ſaw ſuch and ſuch things done by 
Lady ſoy, and by him for her ; and the other ſays, 
ſuch things were not done, but ſhe confeſſed ſhe 
could have 500 J. to ſwear they were done: Shall 
not this evidence be admitred to contradict the 
other ? | | | 

L. C: J. Why, good Lord! Gentlemen, is the 
Philoſophy of this ſo witty, that it need be ſo con- 
fidently urged? Is it good Logick, that becauſe 
they both were good witneſſes againſt my Lady 
Ivy, therefore either of them is a good witneſs a- 
gainſt the other? Shall the husband's oath be read 
againſt the wife, to fix a crime upon her? Sure you 
do not intend this ſnould paſs for argument, but to 
ſpend time. | 

Cryer. Here is Gibſon now, Sir. 

Mr. Att. Gen, Swear him. (which was done.) 
Mr. Sol. Gen. We are not now, my Lord, ex- 
amining what Duffett ſwore about forgery or not 
forgery 3 but is not this confeſſion of hers an argu- 
ment againſt the credit of her teſtimony ? who now 
ſays, ſhe ſaw my Lady Ivy do ſo and ſo, when ſhe 
has confeſſed ſhe could have money to [wear againſt 
my Lady Ivy. | 

L. C. J. But, Mr. Sollicitor, if you will not 
apprehend the queſtion, I cannot help it: is it not 
the husband that ſwears againſt the wife? 

Mr. Att. Gen. Do you know that Gentlewoman 
there, Gibſon ? | | 

Gib/on, I have heard of her. 

L. C. J. Nay, be not angry, Mr. Solicitor ; for 
if you be, we cannot help that neither. The Law 
is the Law for you as well as me. 

Mr. Sol. Gen, My Lord, I muſt take the Rule 
ſrom you now, Py 

I. C. J. And ſo you ſhall, Sir, from the Court, 
28 long as I ſit here; and ſo ſhall every body elle, 
| by the Grace of God, I aſſure you] care not whe- 
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ther it pleaſe or difpleaſe ; we muſt not have our 
time taken up with impertinent things; for I muſt 
lay, there have been as many offered in this Cauſe 
to- day, as ever were injany Caule that ever I heard; 
and if all be not as ſome would have it, then they 
muſt be in paſſion preſently. The Court gives all 
due reſpects, and expects them. | 

Mr. Alt. Gen. Have you any acquaintance with 
that woman ? 

Gihſan. ] have ſeen her a great while ago. 

Mr. Ait. Gen. What do you know of her? what 
reputation is ſhe of ? | 

Gib/on. I know nothing of her reputation; 1 
know ſhe was Mr. Duffeit's wife, 
I. C. J. And ſo do we, lhe tells us ſo: What 
then? | | 

Gib/on. ] have ſeen her a-bed with Mr. Frogmorton, 
and ſhe told me the had then a frog in her belly. 

Mr, Williams. It ſeems then by having this Gen- 
tleman ſo ready, they were aware of this too: I 
ſuppoſe Mr. Neale bragg'd of this too, or elſe the 
guilty conſcience put them upon preparing for it. 
But vet I think they do us no great harm by it. 

Mr. Att. Gen. You will give our evidence an an- 
{wer J ſuppoſe by and by: But we will go on to 
the reſt of yours. As to the bill and anſwer in the 
year 1629, in that of John Stepkins, it is ſaid, he 
makes the bounds eaſtward to be Fox*'s-lane. But 
it is plain, he that gives in that anſwer was not ac- 
quainted with the tranſactions of the Eſtate before 
his own time. And if you conſider the time of 
that anſwer, there was near fourſcore years then paſt 
ſince the leaſe made, and ſo long it had been out 
of the family, rendering a pepper-corn rent ; and 
ſo the profitable intereſt was only the four acres 
ſurrendered to him by the tenanr, before the licence 
to aliene : and it appears not that he had any no- 
tice of the reverſion, But I obſerve in the anſwet 


there is one paſſage remarkable; that there was a 


way, time out of mind, that did part this land, 
and that which was reputed the Dean and Chap- 
ter's land. Now that doth not tie it up to make 
Fox*s-lane that ſame way, but only ſays generally, 
there was an old way, which muſt be underſtood 
of the way down from Cock-hill ro Bell-wharf : So 
that I take it, that this is no concluſion upon us. 
Nor upon the ſame ground is that leaſe made 13 
Jacobi, by Jobn Stepkins, where he abutts his land 
upon that wall which is called Mall marſb wall, and 
covenants to have the rent increaſed, if any thing 
beyond that be recovered; for there was near three- 
ſcore years to come then of this leaſe, and he had 
no pretence of title to conteſt it at that time; and 
ſo the verdicts are all anſwered that way, the leaſe 
expired not till the year 1680. 

Mr. Sol. Gen. Then, my Lord, for the ſurvey 
that they produce of the late times, by order of the 
Committee of Parliament for ſale of Church- lands, 
how that ſhould give a title, I do not underſtand. 
It is the firſt time Jever heard of a particular of 
Dean and Chapter's lands to be an evidence, when 
at that time there was no Dean and Chapter. But 
that which is a clear anſwer to it is this: Winterburn, 
who had the leaſe from the Church, did alſo claim 
under Marcellus Hall, who had a leaſe for ninety 
years: that in time expired in the year 1640. That 
intereſt being then determined, he gets theſe put 
into the ſurvey (which 1t was his intereſt to do) as 
the inheritance of the Church, which would gain 


him a fee ſimple upon his purchaſe, he concealing 
the long leaſe, and they being fo long in poſſeſſion ; 
NS 
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Whereas otherwiſe he could only have an Eſtate for 
years: and it appears all the deeds were in his cul- 
tody at that time. For the other witneſſes that 
| ſpeak to the Wall, that we mult leave to the Jury's 
conſideration, upon the ballance of the evidence. 
For, with ſubmiſſion, my Lord, taking the evi- 
dence as it ſtands together, if that leaſe of Marce!- 
Ins Hall be a good leaſe, theſe ſeveral conveyances 
we produce are ſupported and do explain that: 
He ſurrenders four acres, which are the lands that 
are aſterwards conveyed to Fox, which is mentioned 
in the deed of his ſurrender to be the green Hilly- 
Bank, and that was the boundary of the four acres ; 
but what becomes of the other ſeven acres and an 
half? they have given no account of it hitherto. 
But ſurely, my Lord, upon that firſt ſurvey, I take 
it, there is a ſtrong evidence concurring with our 
aſſertion : For that faith, the ſouth boundary of the 
Dean's Lynches is Wall-marſh, Now then, if there 
be ſeven acres to go forward from thence, that juſt 
reacheth up to Cocł-· Hill; and all the other bounds 
plainly concur with ours: And upon the peruſal of 
the ſurvey, which it is conſented to on both ſides 
the Jury ſhall have with them, I believe they will 
be ſatisfied our bounds and that agree. Upon the 


whole evidence I ſubmit it for the Defendant. We 


have done, my Lord. 

Mr. Att. Gen. Only I would ask Mr. Sutton a 
queſtion ; whether the bill and anſwer now given 
in evidence, were not given in evidence at the laſt 
trial? 

Sutton. Yes, it was. 

Mr. Alt. Gen. And yet the verdict went for us 
then, as I hope it will now. 

L. C. J. Have you all done, Gentlemen? Will 
you ſay any thing for the Plaintiff? 

Mr. Williams. No, my Lord, we leave it to your 
Lordſhip and the Jury. | 

L. C. J. Then, Gentlemen of the Jury, this.evi- 
dence has been very long : I think the trial has held 
us as long as any cauſe that ever happened in /Ye/t- 
minſter- ball, of this nature; 1 mean, except one, 
theſe many years. I think we meet with but one in 
all our Books, that held near ſo long: That indeed 
was rather ſomething longer, the tamous Cauſe of 
Colt, in this Court; but beſides that, I never heard 
of a Caule of this length before. 

But, Gentlemen, it is a Cauſe of value, and a 
Cauſe of great weight and conſideration : It hath 
depended in the evidence of it, upon abundance of 
circumſtances, ſo that it may be impoſſible for me 
to remember all the evidence that hath been given. 
But as near as I can, I will give you what aſſiſtance 
I am able, in recollecting what hath been ſaid on 
both ſides. Some of you I have obſerved have taken 
notes, and that will fave me and you ſome trouble : 
I will give you a ſcheme fairly of that which is the 
queſtion. And it will be very much more eaſy to 
you, becauſe you have had a view of the matter, 
than can be thought I can make it by any direction 
of mine. 8 

The R_— in ſhort is, Whether ſeven acres 
and an half of land, now built upon toa very great 
value, as the witneſſes ſay, 2000 J. a year, lying 
on the eaſt ſide of the lane, that is called by the 
name of Fox*s-lane, betwixt that and the mill, cal- 
led Ratcliff-mill, be part of the marſh that former- 
ly belonged to the Family of the Stepkins's ; or 
whether or no that be not part of the Dean and 
Chapter of Paul's Inheritance. If it belong to the 
Dean and Chapter of Paul's, then the iſſue is with 


part of che preſent queſtion, which they that are 5 
a che. 


* 
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the Leſſor of the Plaintiff: But it it be the Inheri. 
tance of the S!-pkinss, and part of the marth-lang 
and was fo according to the ancient boundarics, then 
the iſſue is with the Defendanr, 

The Plaintiff comes and ſhews for his title, fy 
that this was all along enjoyed under the Church of 
Paul's leaſes. Knowles, who tormerly did receive 
the rents of the very thing in queſtion, till (%) be. 
fore this queſtion, ſays, in his teſtimony, he re. 


ceived them in the right, and on the behalf of - 
Mr. Neale, who claims by leaſe from the Dean of 


St. Paul's. 
That is not ſufficient to maintain his title, hut 
they come and ſhew the original; and in point or 


time 5 H. 8. they ſay that one Dean Culet made x 


leaſe of the lands in queſtion, for 45 years, And 
to prove this, a Book is produced to you, whetein 
there is a ſhort Entry made, which takes no notice 
at all of any thing more, but that there was ſuc} 
a leaſe of a mill in Shadwell, with the appurtenan- 
ces. But upon their producing that Writing, it is 
found to be a paper Writing; and there was an ob- 
jection, and a material one, made upon the face 
of the thing it ſelf : For there were two places thar 


ſeemed to be ſuſpicious, as made directly to humour 
an evidence of ſuch a leaſe in 33 H. 8. having Dr, 
Collet*s name inlerted, who happened to be Dean of 


Paul's at that time: Whereas Nowel! was original- 
ly the name that was ſet there, with the ſame hand 
that the other part of the Writing was. Thereupon 
it came to be enquired into, how it came to paſs 
that Nowell's name was ſtruck out, and Collet's put 
in. Thar ſeemed to inſinuate, as if this was con- 
trived on purpoſe to ſhoar up an evidence, and hu- 
mour the time. For it could not be imagined that 
Nowell ſhould come to be Dean when that leaſe was 
made, who was not Dean till ſo long after, in Queen 
Elizabeth's time, as I take it. Now had this objec- 
tion met with this Book alone, it would have made 
the evidence lame, and they would have been thought 
to have ſet an ill leg forwards. But to take off that, 
they come after and ſnew a parchment ſcroll, which 
takes notice likewiſe of ſuch a leaſe : And their Of- 
ficer, Spencer, ſays he had ſeen that ſcroll many 
years, and ſo it could not be a new thing for this 
purpoſe. It is an old rental, or ſome ſuch thing, 
in time, in ſome ſhort time after, where is mention 
made of a leaſe by Dean Collet, 5 H. S. for 45 
years; which humours the time exactly, and ſup- 
ports the credit of the other evidence. This is that 
they give as an anſwer to that objection. It might 
be a miſtake as to the name, but this will ſhew that 
it was not a contrived matter for this purpoſe. 

The next piece of evidence they go to, is 5 Ed. b. 
and for that time they come and produce leaſes, 
thoſe that are at leaſt in law evidences of leaſcs; and 
thoſe are the Church-Books, ancient Books that 
have been always read and allowed for evidence. 
And thereby they ſhew that one Dr, May, then 
Dean of St. Paul's, viz. 23 Feb. 5 Ed. 6. did let the 
lands in queſtion to Joan Hall and Marcellus Hall, 
and he let it as the Dean and Chapter of Paul's 
lands, for 45 years, at the rent of 10 J. a year. 

Then they tell you in the 2d and 3d of Phil 
and Mar. 10 Dec. one Dean Fectnam takes notice 


of the former leaſes, and dets it to Marcellus Hall, 


and that is for 90 years; wherein there is the old 
rent taken notice of, and ſome increaſe made: And 
there is in that leaſe a covenant to repair the mill, 
and that has given a riſe to ſomething that makes 
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che Defendant, call a licence to remove the mill. 
You, Gentlemen, will have the Deeds with you, 
and are to judge of them. | 

The leaſes from 5 H. 8. to this Dean Fecłnam, are 
only leaſes made for years ; and by reaſon. of theſe 
jeafes for years, and the long leaſe which chey'pre- 
tend to, the Defendant's Counſel inſiſt upon it, that 
they could not be let in to controvert the Plain- 
ciff's title; for the laſt leaſe for 128 years, from 
Stepkins to Hall, expired in time but in the year 

680. 8, 
; Now, ſay the Plaintiff's Counſel, (and they pro- 
duce that which is very material in the Caſe) 5 Avg. 
1635 „this was then let to one Mary More, the 
relict of one Adrian More, formerly the aſſignee of 


. the leaſe that came from Dean Fecknam to Marce!- 


lus Hall. And there, inſtead of continuing it a 
leaſe for years, he lets to Mary More, in conſidera- 
tion of the former leaſes, and turns it into an Eſtate 
for three Lives. So far then was the Dean of Paul's 
from apprehending himſelf to be but Leſſee for 
years, that he takes upon him to create freeholds, 
which only he that has the inheritance can do, 
They go on further, and tell you, chat in 1640, 
the ſame Dean of St. Paul's, ſhe having fold her 
intereſt to one Whitwick and Winterburn, there is a 
new Eſtate made to them for three Lives. Theſe 
continue in poſſeſſion under that leaſe, till Mr. Neale 
purchaſed in their intereſt : and his Grace of Can- 
terbury, then Dean Sancroft, he made another leaſe 
to the ſaid Mr. Neale for three Lives; and there is 
a great increaſe of rent, 80 l. during the life of one 
of the former ſurviving Lives, and then to 1007. 
Then comes the leaſe made to the now Leſſors of the 
Plaintiff, by this reverend Divine that is here, now 


Dr. Stilling fleet, the preſent Dean of St. Paul's, at 


— 1 


yearly 2401, And this is the ſubſtance of the evi- 
dence firſt given by the Plaintiff, for his title 
which is underneath that laſt leaſe of Dean Stilling- 
feet, which they ſay is a good title : and in caſe it 
doth appear that the lands are che inheritance of the 
Dean of Paul's, it is not controverted by the De- 
fendants, but that the Plaintiff muſt have a verdict 


for him. 
"Dat ſay they which are for the Defendants, this is 


not their inheritance, but the Defendant's; and to 


prove their objection, they produce abundance of 
deeds, of which, as well as I can, I will give you 
a punctual and particular account. For with all the 
faith and fidelity I can, I will give you the ſubſtance 
of what has been ſaid on both ſides. 

Firſt, It is not to be doubted, for it is beyond 
all contradiction plain, there were 130 acres of 
marſh-land, lands covered with water, which one 
Vanderdelf, a Dutchman, undertook to drein, and 
had an Act of Parliament made, anno 27 H. 8. to 
encourage him for his endeavours to drein ir, giving 
him the one half. That Act of Parliament is pro- 
duced, and it is there ſaid to be 130 acres. 

Now you are to take notice of the boundaries of 
this marſh- land, as making the ſtate of this queſ- 
tion. The Act of Parliament bounds the marſh 
upon the Hermitage, or ſuch a mill, called Ch. 
mill, upon the Weft. It is bounded on the high- 
way leading to Ratcliff, on the North, which is 
called Ratcliſf high-way to this day: It is bounded 
to the river of Thames on the ſouth; and it is bound- 
ed upon the Town of Rateliſf towards the eaſt. 

Afterwards, in H. 8 th's time, comes in Richard 
Till, who was owner of ſome part of this marſh, 
(Vanderdelſ's moiety) and he in time, 23 H. 8. be- 
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came indebted to one Salyage and another, and 
there he comes and acknowledges a Statute to them 
tor their debt. And (becauſe I would. have you 
have all things before your view, that were! done at 
one time) in the ſame year. there is a mortgage tade 
of the lands of Richard Hill, (among which, they 
for the Defendant apprehrnd, are comprized the 
lands in queſtion, as marſn · land, to Sal vago, for 
the pay ment of their money: ) and in that mortgage 
the fame words are made uſe of for the boundaries, 
as are in the dreining Ac. This, to derive their 
title, they produce to ſhew, that there was fuch an 
ownerſhip, and ſuch a mortgage. | 
Then they tell you, that in 37 II. 8. the ſame 
Richard Hill, he goes and divides ſome part of theſe 
lands, that is to fay, eleven acres and an half, and 
that he conveys away by leaſe for 34 years, to 
Marcellus Hall; whom I name the more particu- 
larly, becauſe it is 'a name that has been much can- 
vaſſed, and gives a countenance to the title on both 
ſides. Now in that deed, whereby this is thus con- 
veyed to Marcellus Hall, there is no notice taken 


particularly of the caſtern boundary to be the mill, 


or the mill-bank, or the'hilly-banl:. Now, ſay 
they, the mill was juſt upon the point, hard by that 
place that is called now by the name of Cock. hill, 
and fo that boundary doth take in the thing in queſ- 
tion, the ſeven acres and an half, becauſe that Ad 
takes notice of the mill, hilly-bank, or Way i», 
In the next place, they offer you this for evidence, 
that in 6 Ed. 6. the ſame Richard Hill, for 1200. 
ſells his land to Thomas Stepkins, And when ic 
comes to convey the inheritance to him, it is laid to 
be under the ſame boundaries as are mentioned 
there, bounded on the hilly-bank, or mill-bank, 
eaſt ward. Now, fay they, that ſheweth plainly, 
that ſt ill the mill was the thing that was intended to 
be the boundary; and there being ſeven acrcs and an 
halt of land between the mill and the weſtern bounds, 
thoſe ſeven acres cannot be conſtrued to extend to a 
mill with the appurtenances,bur rather it js to bound 
upon the mill and include the lands, than to have 
the lands go with the mill. | 
They proceed further and ſay, that Thomas Step- 
ins, the ſame year, did for 50/. let this to Mar- 
cells Hall, for 128 years, at a pepper-corn rent, 
which leaſe expired but in 1680, and till now we 
could not come to litigate that matter, becauſe he 
had made ſuch a leaſe, But then I am to take notice 
by the way, and ſo muſt you into the bargain ; 
there is another boundary made there, abutting on 
the well there, called Shadwe!l, and the way lead- 
ing from Shadwell to the Lynches. | 
After this they come to tell you further, that 
Marcellus Hall, 22 Dec. 2 and 3 Phil. and Mar, 
let a leaſe to Carter, and that was for 20 years. 
Now you are to take notice, that in this leaſe of 
Carter's, there is notice taken of a mill, and about 
an acre of land thereto belonging, very carefully 
put in. And that, jay they, ſheweth that your 
boundary could not extend to ſo much as ſeven a- 
eres. | | 
And to back that evidence, they ſhew you a cer- 
tain ſurvey, taken in Queen Elizabeth's time, con- 
cerning the manor of Stepney, which you are by 
conſent to have with you ; and you will do well to 
conſider it well in your-perufal of it. | 
And now comes the main deed. Say the Defen- 
dants Counſel, it falls out that you are but Leſſee 
under Marcellus Hall, who was Leffee under us, and 
was obliged in a particular covenant, that he ſhould 
| no. 


our anceſtor Seins, who made him ſuch a long 
leaſe. But it happened he had a mind to let ſome 
part of this land to the Dean of Paul's, from whom 
he had a leaſe of the mill. And accordingly he had 
a licence from Stepkins ſo to do; which, ſay they, 
is the reaſon why they come to lay claim to our 


land. This they take notice to be in time, 16 Nov. 


2 and 3 Phil. and Mar. when I muſt tell you by 


© the way, that the firſt leaſe, pretended by them to 


be made to Marcellus Hall, is the long one, 6 Ed. 
6. by Thomas Stepkins ; fo that Marcellus Hall came 
to be Leſſee under the Dean and Chapter, before he 
had any authority or intereſt from Szepkins, nay, be- 
tore he had any leaſe from Hill. | 


Mr. Att. Gen. My Lord, it your Lordſhip pleaſes 


to remember, Marcellus Hall did take firſt by leaſe 
trom Richard Hill, in 37 H. 8. 

L. C. 7. Pardon me, Mr. Attorney, I did not 
miſ-repeat it; I ſay, he firſt had a leaſe from the 
Dean and Chapter. <4 
Mr. Att. Gen. That was of the mill only — 

L. C. J. That is conteſted, and the very giſt of 
the queſtion; Mr. Attorney, how much is compre- 
hended in that leaſe ? 

But to go on with the Defendant's evidence. 
Then in Nov. 2 and 3 Phil. and Mar. is the deed 
to Roper, of which I ſhall have occaſion to ſay more 
anon. 

In 5 and 6 Phil. and Mar. comes Faſper Till, 
the Son of Richard Hill, (the firſt owner of the 
land, and that entered into the Statute to Salvago) 
he makes a conveyance to Macheline Slepkhins, Tho- 


ma's his widow, and John Stepkins, his heir, mother 


and fon ; upon which, afterwards there is a ſurrender 
made by Marcellus Hall to Fobn Stepkins, fon and 
heir of Thomas, of four acres 3 which, ſay they, 
was not aſſigned with the other ſeven to the Dean 
of Paul's. 

Then in 3 Elizabeth, purſuant to the conveyance 
made by Jaſher Hill to the Stepłins's, there is a fine 
and recovery ſuffered; and 4 Elizabetb, a deed to 
lead the uſes of that fine which are to John Stepkins 
and his mother, and the heirs of Joby. But till 
in all theſe deeds and conveyances, there is men- 
tion made of the mill, mill-bank, or hilly-bank, 
or hilly-way, to be the boundaries ; and likewiſe of 
Shadwell. | 

After that, they produce a bond, wherein SHinola 
is bound to Stepkins, to take off the Statute entred 
into 32 H. 8. by Richard Hill. 

Then 14 Elizabeth, they produce a commiſſion 
of ſewers, where notice is taken of the ſeveral land- 
holders of Japping-marſh, who were liable to make 


| ſatisfaCtion for any want of repairs or defects in the 


marſh, There Roper is taken notice of as a tenant, 
and one James and Stepłins too: and they do infer 
from hence, that James and Roper's land is part of 
this, and was under Szepkins, and is enjoyed to this 
day under the title of the Stephins's. 

hey go on further, and tell you, that 15 El:z. 
Stepkins became indebted to the Crown, by taking 
a teller's debt upon him, and had a mind co ſecure 


the debt, and therefore conveys his land to the then 


Treaſurer, Attorney-General and Sollicitor-General, 

to ſecure a great ſum of money ; and this land they 

would have to paſs among the reſt. | 
Afterwards, 17 Elig. the commiſſioners ſit again, 


and there is a Return made of all thoſe that were 


landholders, the ſame named before. 
Then 7 Jacobi, was there a te- grant out of the 
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not let any part of this land without the licence of 
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Crown, made to Stef kins of all his land. W herein 
generally ſpeaking, the bounds of the land lon. 
ing to Slephins, are called the Midi-, Ec, Thi 
mult; ſay they, of neceſſity take in the lands in 
queſtion, other wiſe it is impoſſible that ſhould be 
the boundary, And they make ut of this furthe; 
argument: Say they, we have taken a ſurvey of all 
the lands, thoſe in queſtion and the other marſh- 
lands, from Hermitage- dec“, alias St. Katherinc's, 
even to this mill; and ir doth juſt humour the 
number of acres in the Act for dreining J/apping. 
marſh ; that is to ſay, it makes juſt 130 actes. 
All which, they ſay, plainly belongs to the Step- 
Eins. 

They then come to examine their living wit— 
neſſes, and they have produced them in this ordex 
as I name them : their witneſſes have been as they 
are in my paper. One Hagbs,' and Semerly, and 
Holmes, and Barefoot, and Cope, and [olerwwell. 
And the ſubſtance of what they lay is this: The 
old woman, Barefoot, ſays, ſhe has known the place 
in queltion, theſe threeſcore and odd years; ſhe te- 
members well the ſituation of it, and that the wa- 
ter drove another mill firſt, and did not come ncut 
to Fox's-lane by a quarter of a mile, but run more 
to the North. And this land, ſhe ſays, was always 
reckoned to be Stepktins's, and ſhe never knew any 
one have any thing to do there bur they. And in 
as much as there; was ſome diſcourſe concerning 4 
well ; ſhe ſays, ſhe doth remember there was a well 
between Fox*s-lane and the mill, and that was half 
a mile off Fox*s-lane, and was called Shagdzw!, 
She remembers it ſo well, that if chere were as man 
wells as there are panes in the glaſs window before 
you, that was the right well, and there was no o- 
ther well called Shadwell, but that. 

Then Hugbs tells you, he remembered the land 
before it was built upon, that at common ordinary 
tides, the water uſed to come up to Fox'AAane, and 
at high tides, over it; but the land has been raiſed 
much higher ſince that. 

Then Cope, he gives an account of his knowing 
it above threeſcore years ago; and he in general 
ſays, he did not know how tar weſtward the water 
went that drove the mill; but Fox's-lane, he ſays, 
was the way from Norch to South, weltward of che 
mill, and he knew not any way caſtward of the 
mill but Fox's-lane; for Cocł- hill is eaſtward of the 


mill. And much like to this was the teflimony of 


the other witneſſes ; which being done, they con- 
cluded with the evidence of the ſurveyor Holewel!, 
about the admeaſurement. And this, as I remem- 
ber, or can collect, is the evidence of the Deten- 
dant's ſubſtance, before the Plaintifl*s reply. 

And then as to that which was offered by the 
Defendants, as evidence of the boundaries, the 
Plaintiffs give this anſwer; and it is that which 
will be the pinching queſtion in this Cauſe to all 
eternity: Whether or no, Mill-bank, or Mill-bit!, 
or the Hilly-way, or whatſoever elſe it is called in 
their old Deeds, be not that which is now called 
Fox's-lane? 

Say they, Firſt by your own evidence, (that lame 
ancient ſurvey that you produced, and which, by 
conſent, you Gentlemen of the Jury are to have 
with you ;) there is notice taken of 130 acres that 
belongs to the marſh ; there is notice taken of the 
Lynches, as belonging to the Dean and Chapter of 
Paul's. But then in the laſt paragraph of the back- 
ſide of the leaf, (ſo we call the ſecond fide, for 
diſtinction ſake) you will find this taken * : 

which 


1684. for great Part of Shadwell. 607 


which ſaid marſh doth bound on the lands hereaf- 
ter mentioned on the Eaſt. And what are the lands 
thereafter mentioned? Theſe you will find; Item, 
holden by the Dean and Chapter of Paul's, one 
meſſuage, called Derrick-hills, another tenement 
called ſo and fo, and ſeveral orchards, gardens, 
ponds, Sc. and a water-mill thereunto belonging. 
Sg that there was on the Eaſt part of the marſh- 
land, orchards, gardens, a meſſuage, a tenement, 
waters, ponds, fiſhings, and a mill, and ſeveral 0 
ther things. Now if in caſe the Eaſtern boundaries 
of the marſh came up to the mill you ſpeak of, how 
comes it to paſs, that you your ſelf in your own ſur- 
vey,make the Eaſtern bounds to be upon theſe lands, 
anch all theſe belonging to the Dran and Chapter 
of Paul's. And when they come to read the par- 
ticulars of what belonged to the Dean and Chap- 
ter, that ſurvey bounds to the Dean and Chapter's 
land upon the marſh-land, You that have been 
upon the view, may the better underſtand it; and 
you ſee the Eaſtern part of the mill was the waſte 
ground, and made a lane to carry down ballaſt, as 
the witneſſes ſay. This doth juſt humour all the 
old boundaries. 

Nay, to ſhew that this is really ſo, they ſay, that 
in time, in the year 1615, there was an action com- 
menced before my Lord Chief Juſtice Cote, when 
he ſate in this Court, wherein this controverſy aroſe. 
Fox, who was as well tenant to the Dean and Chap- 
ter of Paul's, as he was to Stepkins, he comes, and 
he builds upon that old wall, called Mall- marſb- 
wall, which begot a conteſt betwixt Szepkins, who 
was the anceſtor of my Lady Ivy and this Fox 3 and 
upon that conteſt this was the queſtion, Whether 
there had been any incroachment upon the marſh ? 
Not but that the wall was reckoned, even by Step- 
tins, to be the boundary, though running as Sep- 
tins ſaid, twenty ſoot into the Eaſt part of the 
marſh ; and there Stepkins was non-ſuited, After- 
wards it came into the Common Pleas, and there 
there was a verdict, whereby it was ſettled, that 
the whole wall belonged to the Dean and Chapter 
of Paul's. 

But afterwards Mrs. Moor, the Leſſee of the 
Church, would not be quiet with this, but exhibits 
a bill againſt John Stepkins, and others, and to ſet- 
the the boundaries, becaule he pretended incroach- 
ments upon his ground: they therefore require him 
to aſcertain the matter upon his oath, He in his 
anſwer confeſſeth, he had heard of the verdict be- 
fore-mentioned, but knew nothing of it himiclt ; 
but when he comes to ſer forth the boundaries, he 
is ſo far from taking notice that the boundaries take 
in the lands in queſtion, that he tells you there was 
an ancient bank, which was the ordinary bounds be- 
tween his land and the land of the Church; and this 
is a high-way, a common bigh-way. But it was 
true, as he believed, they had incroached, though 
fuch a verdi& and nonſuit were obtained. by them. 
Not that ever he pretended to any thing on che Fa- 
lern part of that paſſage or bank, called Fox*s-lane ; 
but he pret-nded to twenty foot on the weltern part 
of it, as an incroachment. 8 

They ſiy further too, that notwithitanding all 
this, Jobn Stepkins was not ſo confident of his title 
to even thoſe twenty foot on the weſt part; but 
that he comes and makes a bargain with another 
mm: vill let you this Eaſt part of the marſn- land, 
anch it I recover any of the wall, you ſhall pay ſuch 
a rent for it; but if not, you ſhall hold it as you 


did before. So jealous he was of his title, even to 
that which-he thought was incroached upon. | 
And they fix it thus, to humour and explain the 
particulars mentioned of orchards, ponds, gardens, 
Sc. for here were a great many ſluices and cuts for 
the water to be received in, and ſo all may well be 
comprehended under the name of a mill with the 
appurtenances z and that they ſay goeth a great 
way 1n the queſtion. You are to conſider of it, 
Gentlemen, 

Then they further ſhew, that whereas the other 
ſide ſurmiſe the boundary to be Shadwell, which 
they would have to be placed a great way higher, 
by the place called Cocł-hill; here comes an old 
man that tells you, he knew the place ſixty years 
ago and above, and there was no other well called 
Shadwell, but that which was where the Church 
now ſtands, and that is on the Weſt part of Fo- 
lane. Now I muſt tell you, upon the evidence it is 
pretty ſtrong, becaule he gives ſuch an account of 
it that it was bricked over, and a common well to 
all People, which muſt make the thing very noto- 
rious; and he never heard of any other well called 
Shadwe/l, It is true, there might be a ſpring on 
the one fide of this ground in queſtion,and the other; 
you have heard the evidence on both ſides, I muſt 
leave it at large to you. | 

Then to make the thing more plain, they offer to 
you that this was a tide-mill, and not as the Defen- 
dant pretends, an overſhot-mill ; and that is noto- 
riouſly plain ic is ſo, and it is againſt ſenſe it ſhould 
be otherwiſe, Here was one that wrought at the 
mill, and his father before him, ſixty years ; nay, 
it appears that to have water to drive an overſhot- 
mill in that place, muſt drown the whole level, be- 
cauſe it muſt be raiſed ſo much higher than the 
wheel; and if ſo, that ſtands higher than the place 
were it raiſed never ſo high, of late called Fox's- 
lane. But there were tides that came within twen- 
ty foot of itz and you muſt give me leave to tell 
you, I underſtand ſo much of it, that a tide-mill 
is never ſuffered to have the water juſt ſwim up and 
back again; but they have cuts to retain the wa- 
ter a while, that it may go the eaſier off. And fo 
the great number and length of the cuts and pondyy 


and ditches here, were but only receptacles and ba- 


ſins to receive the tide, which did not riſe (as they 
tell you it ſhould not) above half the wheel. The 
nature of the thing it ſelf ſpeaks againſt what they 
would have it to be; and to ſtrengthen the argu- 
ment, they have called five or ſix, or more witneſ- 
ſes, that have known it all along ſo to be: And yet 
this I apprehend,the other ſide take to be their moſt 
material point to make it marſh-ground, 

But the Counſel for the Plaintiff ſay this further 
to you: T hey have a ſurvey taken in Oliver's time, 
which they produced, but were oppoſed by the 
Counſel of the other ſide 3 and I muit confeſs I did 
wonder to hear the objection, that it was ſtrange this 
ſhould be ſurveyed as Dean and Chapter's lands, in 
a time when there were no Deans and Chapters ; 
whereas it was ſurveyed as that which was ſo, while 
there were ſuch things as Deans and Chapters, and 
it was in order to be ſold as ſuch. And upon m 
word, if the lands of the Dean and Chapter's Inheri- 
tance, were no bigger than the Defendant would 
have them, there was a good round ſum paid to 
the State for the mill only, But alas! you have a 
witneſs that tells you (there being in the ſurvey men- 
tion of one Craven) that there was a Craven on the 
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- Eaſt part of the ground, that had a large orchard 
and garden, and ground. And upon this purchaſe 
made by [Vinterburn, who was Leſſee of the Church, 
the Plaintiff's Counſel do raiſe a very conſiderable 
argument, that this was the Church's Inheritance: 
For, ſay they, Why ſhould Minterburn, that had 
a leaſe in being, which would have continued him 
to be ſure in poſſeſſion, and that too before all theſe 
houſes were built, (for they talk all the fine houſes 
were built ſince the King came in) give 95001. for 
the Inheritance under the title of the Dean and 
Chapter, if he knew (as he muſt if he had the long 
leaſe in his poſſeſſion, and ſo Knoles ſwears he had) 
it was not theirs; and he himſelf had a leaſe for thir- 
ty years to come, under a trivial rent of a pepper. 
corn. Eſpecially conſidering that thoſe times ſold 
lumping penny-worths of other Peoples lands. 

Bur then they come to the laſt point of evidence, 
and that you muſt very narrowly obſerve and weigh. 
Say they, becauſe you depend ſo much upon Car- 
ter's leaſe, which takes notice of ſuch and ſuch 
boundaries ; and alſo that of Roper, which you 
pretend to be made at ſuch a time, theſe, we ſay, 
are forged. And for it they give this evidence. 

The firſt part is a natural legal evidence, and a 
proper evidence in things of this nature, to detect a 
forgery ; an evidence that we learn out of our Books 
of Law, and it is an argumentative one. It you pro- 
duce deeds made in ſuch a time, when, ſay you, 
ſuch titles were uſed, and ſuch prefaces made to 
them in their preambles, when indeed there were no 
ſuch titles uſed at that time, that ſheweth your 
deeds are counterfeit and forged, and not true deeds. 
And there is Digitus Dei, the finger of God in it; 
that though the deſign be laid * and the con- 
trivance ſculk, yet Truth and Juſtice will appear 
one time or another: and though they may put 
ſome gull upon Juſtice for a while, yet it will in 
time be diſcovered, to the confuſion and ſhame of 
the Undertakers. Say they, you have taken won- 
derful care to have both deeds carry the ſame flou- 
riſh at the top of each of them, you call Philip and 
Mary King and Queen of Spain, and both Sicilies; 
and you put Burgundy in the ducal ſtile, before Mil- 
lan: This is the language of both deeds, but that 
ſheweth them not to be true deeds, that carrieth 
forgery in the very face of it; for Philip and Mary 
never came to write themſelves King and Queen of 
Spain and Sicily, till Trinity Term, in the ſecond 
and third years of their Reigns ; whereas your deeds 
bear date in November before, Till Trinity Term 
Naples was a Kingdom, and they were but Princes 
of Spain and Sicily. And beſides, they uſed always 
before that time, to put Millan among the Duke- 
doms firſt before Burgundy. 

For inſtances and proots of this objection, they 
ſhew you the titles of the Acts of Parliament in 
that year, in Ofober, November, and December; 
they ſhew you the fines levied in Hillary Term, and 
Eaſter-Term, and Trinity-Term ; till which Term 
the Records of the Kingdom, of Fines and Recove- 
ries, bore all the old ſtile; and ſo do the Convey- 
ances enrolled and not enrolled of that time. 
And with great bravery they challenge the Defen- 
dant's Counſel to ſhew any one Conveyance or Re- 
cord (except thoſe of your own making) that is 
otherwiſe. And as a further evidence they ſay, we 
have ſome leaſes entred in our Books, and fo not 
calculated for this purpoſe, which have no other 
than the old ſtile of the King and Queen. 

And in truth this is a material evidence to prove 
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theſe to be forged deeds : and it tis made the more 
material by this circumſtance, which Mr. Attorney 
was pleaſed to mention; and that is the notice they 
had from Mr. Neal's bragging of this very objec- 
tion to their deeds, and yet they ſhould not come 
prepared to give it an anſwer. And I muſt deal 
plainly with you, that very one thing makes ir an 
objection of very great weight and moment. 


But ſtill, ſay they, beſides all this evidence we 


ſhall go a ſtep further, and evince the likelihood 
that theſe deeds ſhould be forged ; for your client 
the Defendant, is apt to forge deeds. And to prove 
that, we produce this evidence. | 
Firſt of all, Sir Charles Cotterel gives you an ac- 
count of a long ſtory which doth not only reach the 
Defendant, my Lady Ivy, but it looks very bad 
upon my Friend Suton too; who, if Sir Charles; 
Colterel (wears true, is a very knave. Now Sir 
Charles Cotterel, though he does not ſwear he ſaw 
her forge the mortgage ſhe pretended to from Sir 
William Salkell, yet he gives a ſhrewd evidence to 
make it untowardly ſuſpicious : For he tells you 
upon Sir William's death, my Lady Ivy was fo far 
from pretending to any debt from Sir William, that 
upon accounts ſtated between my Lady and her, ſhe 
was indebted to Sir William 961. which upon her 


- parting from her husband, and being under great 


want, Sir William had lent her, beſides his relieving 
her other ways: And, ſays Sir Charles Cotterel, 1 

was preſent when ſhe ach 410. more of-my Lad 

Salkellb's money, and then acknowledged heſelf to 
owe my Lady 100/, After this, my Lady Ivy, without 
the ſeeking or intreaty of Sir Charles Cotterel, comes 
to him, and, ſays ſhe, Does not my Lady Salkel! 
owe you money? Yes, ſaid he, ſhe does, fourſcore 
pounds; but 1 live in her houſe, and can ſoon eat 
it out in rent. But, fays my Lady Ivy, ſhe has 
a mind you ſhould have the houſe made as a ſecu- 
rity to you. Good now, how comes my Lady Ivy 
to be ſo concerned for Sir Charles Cotterel's ſecurity, 
when he was not concerned for himſelf ? Nay, and 
why ſhould ſhe be fo earneſt to have him have a 
ſecurity upon that houſe, which, if it were true, was 
mortgaged before to her ſelf, If her mortgage 
were a true one, this practice carrieth no great face 
of honeſty or vertue in it, I muſt needs ſay ; I 
muſt crave leave to make that obſervation by the 
way. Ay, but into the bargain, when Sir Charles 
Cotterel yielded to her importunities, Mr. Sutton is 
the man that muſt be intruſted to draw the Writing, 
and to that purpoſe muſt ſee my Lord of Salisþury's 
leaſe, who is the head landlord. What needed that? 
I ſuppoſe it was recited in my Lady Ivy's mortgage 
before : But he muſt take notes our of it, forſooth, 
to make over the leaſe and houſe as a ſecurity to Sir 
Charles Cotterel for 801. and when it is brought as 
ſuch, knowing no otherwiſe, Sir Charles Colterel 


takes it; and they two, my Lady Ivy and Sutton, 


are witneſſes to it, What it proved afterwards you 
hear, an abſolute deed of ſale; and yet all this 
while my Lady Ivy (who, as Sir Charles Cotteres 
underſtood it, was indebted 1007. to Sir William 
Salkell) has a debt of 15001. owing from Sir Wil. 
liam, by mortgage to her on the ſame houſe. 
Sir Charles Cotterel. My Lord, I am ready to 
make it all good. | 
L. C. J. Firſt of all, I fay, it was not well done 
if there were ſuch a ſecurity for 1500 J. to perſuade 
Sir Charles to accept the houſe as a ſecurity for his 
fourſcore pounds, without telling him of the prior 
mortgage, Then it is ſtrange, ſhe ſhould — 
2 edge 


1684 
ledge her ſelf indebted 100 J. upon her taking the 
four pounds from my Lady Salte!l, if ſhe had ſo 
orcata ſum owing her. And what a ſlovenly an- 
Ger is that given by the Counſel for my Lady Ivy, 
that ſhe and others were called upon for nine years 
diet 2 Whereas Sir Charles Cotterel (wears, ſhe owned 
her ſelf upon the account indebted 100 J. and there 
was no bartering for diet; but that ſhe had gratis 
{or three quarters of a year after Sir Milliam's death, 
as ſhe had it ſeveral rimes before, | 

And now, while it is in my memory, I would re- 
mind you of one thing more before we come to the 
other witneſſes, there is a thing that to me cramps 
this buſineſs very home upon my Lady Ivy: How 
comes it to paſs my Lady Tvy ſhould be ſo wonder- 
ful kind to my Lady Salkel*s daughter, as to part 
with 15007. ſo ſecured, to have the houſe ſettled 
upon her, without any confideration in the World 
that | can hear ot? That is ſuch a melting piece 
of kindneſs, that they would do well to find out 
tome flam to authorize it. It ſeems upon Sir Charles 

Couterel's deſire to ſee this pretended mortgage, and 
its being brought him by my brother Meſt, who is 
now dead, ſhe was wonderful careful that he ſhould 
not ſee the witneſſes to it, it was fo precious and 
tender a thing : But, alas ! it 1s all melted down 
and gone of a ſudden, without any conſideration at 
all whatſoever ; and ſhe can readily join with Sir 
Charles Colterel to ſettle this upon Mrs. Duffett, the 
Lady Salkel/”s daughter, and enter into bond not to 
diſturb the enjoyment. : 

Then there comes another evidence, and that 1s 
the Gentlewoman Mrs. Duffelt, who it ſeems they 
would have to be a looſe fort of creature; but me- 
thinks ſhe has a good round oath upon her tongue : 
for ſhe does directly ſwear that ſhe was preſent, and 
ſaw Mr, Duſfelt her husband forge that very mort- 
gage Sir Charles Cotterel ſpeaks of; that my Lady 
toy directed it, and gave her order to put ſaffron 
in the ink to make it look old; that ſhe ſaw him 
writing in a parchment, which he told her was Glo- 
ver's leaſe, and other things, and all for my Lady 
Ivy. Nay, ſhe tells you my Lady Ivy was ſo ex- 
traordinary an artiſt at the managing of ſuch an at- 
tair, that this maſter workman, Duffett, was not ſo 
dextrous at it as ſhe; for he could not write the 
firſt great Letters of the names that were to be put 
to the forged deeds, bur ſhe did that her ſelf, and 
the reſt he did, How far ſhe is to be believed, I 
mult leave to you; you hear what is objected againſt 
ler about the frog in her belly, and I do not know 
what; whether that will take off the credibility of 
her teſtimony, I leave to you. She doth give a very 
free and lat ge account how they uſed to order their 
matters to make the ink look old, (as I ſaid) they 
put ſaffron in it; then they rubb'd the outſides 
of the deeds in dirty windows, and aſter that uſed 
to lay them in a balcony tor the rain to come upon 
them in the nights, and to dry them in the ſun, or 
by the fire, to ſhrivel them up. And this ſhe lays was 
their method, and proceſs they uſed. All which 
the Plaintiff's Counſel urge, to ſhew the probability 
that theſe deeds of theirs are forged. 

Then they tell you, which is yet ſomewhat more 
to flrengthen her evidence, there is a woman, that 
tho? ſhe ſpeaks out of Mr. Duffeti”'s mouth, and 
that can be no evidence againſt my Lady Ivy, yet 
Iiys, ihe received from him a parcel of Letters, 
which are ſworn by Sir Charles Cotterel to be all of 
my Lady Tvy's own hand writing; which Letters 
have been read to you: and they ſhew a great fa- 
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miliarity between my Lady Iuy and Mr. Duet. 
a great care and concern for the promotion ot this 
Duffett, the Gentlewoman's husband; and of ſome 
deeds that were likely to be thought new and ſuſ- 
pected. And ſhe tells him at the latter end of 
one, that ſhe is ſollicitous till the trouble be over: 
But ſhe was reſolved to ſet on foot Sir Milliam Sal- 
kelPs mortgage, and if that thing did go well, he 
ſhould have half. 

That ſupports the credibility of the woman's teſ- 
timony : But beſides that, there is another thing that 
looks very untoward, becauſe Mrs. D»ffztt doth 
directly ſwear, that out of the 1000 l. paid my Lady 
ſoy by Sir Charles Cotterel, 2001. was paid and giv- 
en to her husband, and Mr. Sutton forſooth had 
200 l. more: For what ſervice, I wonder, muſt my 
Lady Ivy be ſo liberal to Mr. Su!ton and Mr. Duf- 
fet ? Let Mr. Sutton ſhuffle, and rouze himſelf as 
he pleaſeth, it will ſtick upon him ; and I muſt 


confeſs it looks untowardly, his getting my Lord 


of Salisbury's leaſe to pick notes out of it, and then 
to have ſuch a mortgage trumped up in this man- 
ner. Id is very rank, I aſſure you. | 

This 1s the ſubſtance of the evidence that has 
been offered by the Plaintiff, to prove, and induce 
you to believe theſe deeds forged. 

Now in anſwer to this, they on the other fide 
would offer, that Sir Charles Colterel's evidence is a 
ſurprize upon them : They ſay they have ſuch a 
Writing, and ſuch and ſuch deeds, Glwer's leaſe, 
and Salkel;”s mortgage; but they are not prepared 
to give ſuch an anſwer as they would have done, 
had they had notice, Here has been likewiſe great 
ſtruggling and ſtriving to have the verdict read to 
overthrow Mrs. Duffett's teſtimony ; but that can- 
not be allowed to'be given in evidence between 
theſe parties. Then they would have read her hus- 
band's oath, he being dead : but that is no point of 
evidence at all neither; for in caſe the man were a- 
live, it would not be evidence what he ſhould have 
heard his own wife ſay, If both of them indeed had 
been here together, and teſtified againſt my Lad 
Ivy, it had been good evidence; or they bock 
might have teſt ified ſor her. But by the Law the hus- 
band cannot be a witneſs againſt his wife, nor a wife 
againſt her husband, to charge them with any thing 
criminal, except only in caſes of high: treaſon. 
This is ſo known a common rule, that I thought it 
could never have born any queſtion or debate. 


This is the ſubſtance of the evidence on both 


ſides, as near as I can recollect it; ſave only that 
which indeed I ſhould have mentioned before the 
Detendant had produced an exemplification of a 
verdict obtained the laſt Michaelmas-Term. To 
which they for the Plaintiff anſwer, We were not 
prepared to anſwer your deeds, which were very 
new, ſurprizing and unexpected to us: We have 


now given new evidence that we never gave then, 


and it was a verdict obtained by ſurprize : We now 
ſhew our boundaries better than we could then ; 
and fo that they make to be the reſult of the whole 
matter. 
Nov upon the main, after this very long evidence, 
thoꝰ the Caſe has been darkened as much as ever any 
Caſe could be endeavoured to be; and tho' the 
event of it be a matter of conſiderable value, yet 
the matter of fact is as clear as the ſun at noon-· day; 
and a plain point of fact it is, and muſt depend 
upon. If we do admit all their deeds to be good 
deeds, without any conſideration of the forgery, 
fro or con, yet if the mill-ponds, ditches, orchards, 
Iiit | gardens, 
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gardens, c. can be taken to be ſeven acres ; then 
the boundaries upon the mill or hilly-bank, which 
may well be Fex's-!ane, that will anſwer both the 


- deeds of the Plaintiff and of the Defendant. And 


tho? never ſo many houſes be built upon it, it will 
ſignify nothing in the Caſe. And that it is lo, 


whereas the Defendant's ſurveyor ſwears, that 130 


acres will not be made up without the lands in quel- 
tion ; the Plaintiff has brought two ſurveyors, that 
ſwear there is full 130 acres, and more, without them. 
So you have two ſurveyors on the one ſide, and one 
on the other ; and you yourſelves have viewed it. 


After this long evidence, Gentlemen, you have 


had as good an account of the ſubſtance of it, as I 


can by my notes and memory recollect. If any of 
the Gentlemen that are of the Counſel tor the Plain- 


tiff, or for the Defendant, do think I have 


omitted any thing that is material, on either fide, 
they have free liberty to remind the Court of it. 
You are the Judges of this Fact, whether this land 
do of right belong to the Plaintiff or to the Defen- 
dant: And ] leave it to your confideration, 


After which, the Jury withdrew to conſider of 
their Verdict, and the Court aroſe. That Evening 
the Jury gave in a private Verdict before a judge; and 
appearing the next morning at the Bar, were called 
over, and demanded if they did abide by the Ver- 
dict they had given the night before; to which they 
anſwered, Les: which being declared by the Secon- 
dary to be for the Plaintiff, the Jury were diſ- 
charged. | 5 

Then a motion was made by the Plaintiff's Coun- 
ſel, that ſeveral deeds produced by the Defendant, 
that were detected of forgery, might be left in 


Court, in order to have them purſued, and convict- 


ed of the forgery. The Court, upon debate of the 
matter, and the Plaintiff's Counte] declaring they 
would proſecute an Information of forgery, the 
deeds of the 13th of November, and the 22d of De- 
cember, 2 and 3 Philip and Mary, were ordered to 
be left with the Clerk of the Crown till further 
Order, and in the mean time the Plaintiff to have 
Copies of them from the Clerk ; and by Rule of 
Court a Trial at Bar is ordered in MichaelmasTerm. 


In Trinity-Term there was an Information againſt 
Lady Ivy for forging and publiſhing the ſaid two 


Indentures, as follows. 


Rex verſus Ivy. 
Information againſt the Lady Ivy, for forging 


36 Car. II 


and publiſhing two Indentures, Trin. 36 Ca 
Secund. Rot. 48. a 


Theodoſia Ivy, de, &c. vid, die anno, &“ 
Vi &-Armis, &c. apud Weſtm. in Com. Mic,” 
ex ſuo propr. capite & imaginatione ſubtilit' falle 
& fraudulent? fabricavit & fecit & fieri & fabrici;i 
cauſavit quoddam falſum factum continen' materiam 
ſequen' videlicet, This Irdeniure made the 1g th 
Day of November, in the 2d and 3d wear of the 
Reign of our Lord and Lady Philip and Mary, 4, 


l. O*: Theodoſia Bryan, de, &c. alias dig 


| the Grace of God, King and Queen of England, Spain, 


France and Ireland; Defenders of the Faith, Arch. 
Dukes of Auſtria, Dukes of Burgundy, Milan, an 
Brabant; Counts of Hasburgh, Flanders and Ty- 
rol : Between Marcellus Hall of Radcliff, miller, vn 
the one Part, and Richard Roper, Citizen and Sal. 
ter of London, of the other Part, witn-ſſuh, &c. 
prout per pred' falſum & controfact' factum ple- 
nius liquet & apparet Quodq; pred* Theodoſia Bry- 
an alias dict' Domina T. Ivy poſtea, ſcilicet die, anno, 
& c. apud, &c. ſcient'ꝰ ſubtilit* & falſo pred? falſum 
& fabricatum factum publicavic & publicari cauſa- 
vit ut verum factum pred* Marcelli Hall ſigillat' & 
deliberat' p. prefat' M. H. ubi revera eadem T. B. 
alias dic? Domina T. I. adtunc & ibidem bene 
ſcivit & intellexit dictum factum fore falſum con- 
trofact' & fabricat' Anglice Forged, & non fuiſſe 
factum pred' M. H. nec p. ipſum ſigillat' & deli- 
berat' Et ulterius pred* Coron* & Attorn' dicti 
Dom' Regis pro eodem Domino Rege dat' Cur? 
hic intelligi & informari quod eadem T. B. alias, 
&c. die & anno ſuprad' &c. vi & armis, &c. 
apud, &c. ex ſuo proprio capite & imaginatione 
ſcientꝰ ſubtilit? falſo & fraudulent' fabricavit & fecit 
& fieri & fabricari cauſavit quoddam al* falſum 
factum continen* materiam ſequen' videlicet, This 
Indenture, made, &c. prout per pred” ult* mentio- 
nat* falſum & controfactum factum plenius liquet 
& apparet Et pred* T. B. alias, &c. poſtea ſcilicet 
die anno ſuprad', &c. apud, &c. ſcient' ſubtilir? 
& falſo pred' falſum & fabricatum factum ult' 
mentionat* publicavit & publicari cauſavit ut verum 
factum pred' M. H. ſigillat' & deliberat' per prefat 
M. H. ubi revera eadem T. B. alias, &c. adtunc 
& ibid. bene ſcivit & intellexit dictum ult' mentio- 
nat? factum fore falſum controfact' & fabricat' 
Anglice Forged, & non fuiſſe factum pred' M. H. 
nec per ipſum ſigillat' aut deliberat' Ad grave 
dampn' ejuſdem G. B. In contempt' dicti Domini 
Regis nunc Legumq; ſuar* in malum & pernitio- 
ſum exemplum omn' al' in tali caſu delinquen' ac 
contra pacem dicti Domini Regis nunc Coron' & 
Dignitat' ſuas, &c. 
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XXXVIII The Trial of William Diſney Eſq; by the 
Kings Special Commiſſion of Oyer and Jerminer, held 
at the Marſbalſea in Southwark, on Thurſday, June 25. 


1685. for High- Treaſon. 


YANEZ 5 PECIAL Commiſſion of Oyer and 
by 7erminer for the County of Surrey, be- 
| ing appointed for the trying of Mr. 
WIE) D:/ney, before the Lord Chief-Juſtice 
of England, and other his Majeſty's 
Juſtices; he was brought before the King's Com- 
miſſioners at the Marſpalſea in Southwark, on June 
21, in order to his Trial upon an Indictment for 
High-Treaſon: For printing and publiſhing a 


« molt vile and traitorous Paper againſt his moſt 


« ſacred Majeſty and his Government, intituled, 
6: The Declaration of James Dube of Monmouth, and 
« the Noblemen, Gentlemen, and others now in Arms, 
« &c.” And being arraign'd thereupon, he plead- 
ed not guilty, and deſir'd he might have Counſel 
granted him, but was denied ; the Court telling him 
it was not allowable in capital caſes : yet upon his 
farther requeſt, he had leave to make uſe of what 
Books he thought fir to prepare for his defence, and 
allow'd till the 25th. | 

On Thurſday the 25th, he was brought to his 
Trial; when the Meſſenger depoſed, that having a 
warrant for the apprehending of William Diſney Eſq; 
he took ſome files of Muſquetteers, and two or 
three Gentlemen to his aſũſtance; when approach- 
ing to the houſe of one Tyrrell a Gardener in the pa- 
rith of Lambeth, on Monday, June the 15th, 1685. 
between twelve and one of the clock in the morn- 
ing, he broke into the apartment of Diſuey; 
where entring his chamber, he found the priſoner in 
his ſhirt, who crav'd his breeches: but the Meſſen- 
ger replied no, ſaying, if he had a Night- Gon he 
might put it on. Immediately after viewing his 
breeches, there was found a dagger in his pocket, 
and alſo ſome other things, likewiſe a brace of pi- 
itols, an.la great hanger in the nature of a Scime- 
rer, 

His maid Mary Allett was ſuppoſed to be in bed 
with him, by reaſon her clothes were upon his bed: 
his daughter abour eleven years of age or therea- 
bouts was in another part of the room a-bed alone, 
The Meſſenger farther depoſed, that getting into the 
Printing-houſe, he there found the Forms (as 
Printers call them) of the traitorous declaration in 
the Printing-room, there being by computation a- 
bout 750 of them printed on one ſide, and about 
five of the ſaid traitorous Declarations perfect. Up- 
on the Meſſenger's queſtioning how they came there; 
he pretended ignorance. 

The evidence appearing very plain, and he ma- 
king little or no defence for himſelf, was found 


guilty of High: Treaſon; ſentenced to be drawn, 


Vo r. VII. 


hanged, and quarter'd; which was according- 
ly done at Kennington-Common in the county of 
Surrey, on Monday the 29th of June 1685, and his 
quarters ſet upon the city- gates. 


A true and full Account given by the 
Mini ſter of St. George, concernin 


the Bebaviour and laſt dying Speech 


of William Diſney E/; June 290, 


1685. 


Etween nine and ten of the clock in the 

morning, I was ſent for by the High Sheriff 
of durrey, to officiate as Ordinary at the execution 
of the priſoner at the Marſbalſca. Before he was 
brought out, a neighbouring Miniſter and I (upon 
the Sheriff*s motion) went into the room where he 
was ; when the reverend Parſon (having ſeen him 
the night before) ask'd him whether he had conſi- 
dered of thoſe things which he had formerly offer'd 
him; and did very pathetically preſs him that he 
would give glory to God, by a full and ingenuous 
confeſſion of his crime, intimating to him the fatal 
conſequences that might have followed, if he had 
perfected that evil work: how many men's lives 
might have been loſt in the quarrel ; whoſe blood 
he was ſo far guilty of, as he contributed to the 
increaſe of the rebellion, by his printing the traito- 


rous paper, (or words to the ſame effect.) To which 


the pritoner anſwer'd (with ſome ſigns of diſcon- 
tent) to this purpoſe ; that he hoped (ſpeaking to 
the Miniſter) he did not come to preſs him to un- 
burden himſelf now: that he had nothing to ſay, 
that might bring any perſon into trouble, and his 
time was ſhort, ſo he deſired not to be troubled a- 
bout any ſuch matter; ſo that few words paſſed 
e' er we parted, Finding him reſolved not to make 
any diſcovery, I only told him, I did intend to meet 

him at the place of execution, and he thanked me. 
When he came to the gallows, and was in the 
cart, I came to him and asked him, how he deſired 
to improve thoſe few moments of his life, that were 
yet to come; he anſwer'd, in prayer. I asked, him 
will you pray for yourſelf, or ſhall I pray for you? 
He anſwer'd, I will pray, and deſire you to pray 
for me, Whilſt the executioner was preparing the 
rope, I ſhew'd him the Bible, ſaying, Sir, what 
comfortable ſentence do you remember out of this 
word of God for your preſent uſe? He anſwer'd, 
Ii112 Jeſus 
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Jeſus Chriſt came into the world to ſave ſinners, of 


 whoml am chief. And then he proceeded in gene- 
ral terms to acknowledge himſelf a "hy ſinner a- 


gainſt God; but affirm'd that he had made his 
peace with God, that he had confeſs'd his ſins with 


humility and fervency, and had begg'd God's par- 


don ; and did not doubt but God had for the merits 
of his ſon Jeſus Chriſt pardon'd all his ſins, and he 
was now under very comfortable hopes that he ſhould 
foon be happy, not upon the account of his own 
merits, but the merits of Jeſus Chriſt, I told him 
this was very good, if his hopes were well ground- 
ed. He replied, his hopes were grounded on the ſcrip- 
tares, which aſſured him that Chriſt died to ſave 
ſinners. Whereupon I recounted to him ſome other 
gracious promiſes of God to tru Penitents, as that 
of Ezekiel, If the wicked man turneth away from his 
wickedneſs, and doth that which is lawful and right, 
be ſhall ſave bis Soul alive, &c. After which he 
made his addreſs to God in prayer, that he would 
forgive him all his fins, and ſanctify this his afflic- 
tion to him; and prayed God to bleſs the King, 
and that he may be merciful and kind to his ſubjects, 
as well as juſt to his enemies: he farther obſerved, 
how gracious God was to him in giving him this ad- 
monition, (as he call'd it) for God might have ta- 


ken him off by ſome ſudden death, or deprived 
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him of his ſenſes, and then (he ſaid) it muſt have 
been worſe with me, but now God haw given me 
time to bethink myſelt ; ſo that, tough the dolour 
and the ſhame of this death, having fo many ſpec. 
tators (upon whom he look'd) may ſomewhat dit. 
compoſe ine, yet I have peace and comfort within 
Afterwards he deſired me to pray with him, which 
I did briefly, according to his mind and preſent ex- 
ample ; and cloſing with the Lord's-Prayer, he an- 


ſwer'd every petition deliberately, and calmly. : he 


declared that he lived in and did now die in the com- 


munion of the Church of England, which he repeated 


again in theſe words, the Proteſtant Church of 
England. Aſter Prayer, I ask'd him, whether he 
wou'd ſing ſome part of a Pſalm ; he anſwer'd no. 
Then I asked him, whether he lad any thing moe 
to do or ſay ; he anſwer'd, I have nothing more 
but to return you thanks for your care of me, And 
I pray God bleſs you and hear your prayers for me, 
and mine for you, and our Saviour Chriſt for as 
both. And ſo I left him going to his long home. 
This, according to the beſt recollettion of my 
thoughts, is the ſum, and, as near as I can remem- 
ber, the words that paſs'd between Mr, Di/zey, 


and me, 


Andrew I, eſto:.. 
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XXXIX. The Trial of Sir Edward Hales Bart. for neg- 
lecting to take the Oaths of Supremacy and Allegi- 
ance, with his Plea thereto, upon the Kings diſpen- 
ſing with the Stat. 25 Car. II. and the Opinion of the 


Judges thereupon. 1686. 


Paſchæ, 2 Jac. II. In the King's-Bench. 


Arthur Godden Plaintiff, in an Action of 

debt of 50 l. grounded upon the Act of 
25 Car. ll. for preventing dangers from 
Popiſh Recuſants. 


Sir Edward Hales, Bart. Defendant. 


HE Plaintiff declares, That the Defen- 
quant after the firſt day of Eaſter-Jerm, 
5 1673. c. 28 New. 1 Jac, II. at Hack- 
2 inglon in Kent, was admitted to the 
office of a Colonel of a Foot-Regiment: 
That being a military office, and a place of truſt 
under the King, and by authority from the King. 
And the Defendant held that office by the ſpace 
of three months, next after the 28 Nov. 1 Fac. II. 


On 


And from thence, till the time of this action be- 
gun, he was, and ſtill is an inhabitant and reſident 
of the pariſh of Hackington. 

And the Plaintiff taking it by proteſtation, that 
the D:fendant within three months next after his ad- 
miſſion into the ſaid office of Colonel, did not re- 
ceive the ſacrament in manner as the Act directs, 


but neglected to receive it; 


Avers, that the Defendant did neglect to take 
the Oaths of Supremacy and Allegiance, either in 
the Chancery, or in the King's-Bench, or at any 
Quarter- Seſſions in Rent, or in the place where he 
was reſident, either the next Term after his admiſ- 
ſion to his ſaid office, or within three months aftcr. 

And that the Defendant after ſuch negle&, /c. 
10 Mar, 2 Jac. II. at Hackington in Kent, did ex- 
erciſe the ſaid office, and ſtill doth, contrary to the 


Statute of 25 Car. II. “ for preventing dang:rs 


from Popiſh Recuſants. 


Where - 


* 25 Car II. cap. 2. An Act for preventing Dangers which may happen from Popiſh Recuſants.] For preventing dangers which 
may happen from Popiſh Recuſants, and quieting the minds of his Majeſty's good Subjects, be it enacted, &c. That every per- 
. ſon that ſhall bear any office, civil or military, ec. or ſhall! have command or place of truſt from or ugder his Majeſty, Cc. 
within the Realm of England, &c. ſhall perſonally appear in the Court of Chancery, or of the King's- Bench, or at the Court of 

2 


Quartci- 


1686. for not taking the Oaths of Supremacy, &c. 613 


Whereupon the Defendant at Rocheſter, at the 
Aſſizes held 29 Mar. 2 Fac. II. was duly indicted 
for ſuch his neglect, and for executing the ſaid office 
contrary to the ſaid Statute. | 
And thereupon duly convict, as by the Record 
thereof appears, whereupon the Plaintiff became 
entitled to this 500 J. as forfeited by the Defendant, 

The Defendant pleads, that the King within the 
three months, in the declaration mentioned, and 
before the next Term or Quarter-Seſſions, after his 
admittance to the ſaid office, and before his ſuit be- 
gan, ſc. 9 Jan. 1 Fac.Il. by his Letters Patent under 
the Great Seal, and here produced in Court, did 
diſpenſe with, pardon, remit and diſcharge (a- 
mong others) the Detendant from taking the faid 
oaths, and from receiving the ſacrament, and from 
ſubſcribing the declaration againſt tranſubſtantia- 
tion or teſts in the Act of 25 Car. II. for prevent- 
ing dangers from Popiſb Recuſants, or in any other 
Act, and from all crimes, convictions, penalties, 
forfeitures, damages, diſabilities, by him incurred 
by his exerciling the office of Colonel. 

Or by the Act intituled, An AF for the preſer- 
wing of the King's Perſon and Government, by diſ- 
abling Papiſts from ſitting in either Houſe of Parlia- 
ment. Or by the Acts made in the firſt or third 
years of King James I. or the Acts made 5 Eliz. or 
23, or 29, or 35 Eliz. 

And the King, by his Letters Patent, granted, 
that the Defendant ſhould be enabled to hold that 
office in any place in England, or Males, or Ber- 
wick, or in the Fleet, or in Fer/ey, or Guernſey, 
and to receive his pay or wages. 

Any clauſe in the ſaid Acts, or in any other Act 
notwithſtanding & non obſtante, that the Defendant 
was or ſhould be a Recuſant convict. 

As by the ſaid Letters Patent doth appear. 

Whereupon the Defendant prays the judgment 
of the Court, whether the Plaintiff ought to main- 
tain this action. 


The Plaintiff demurr'd generally to this Plea. 
The Defendant joined in demurrer. 


The queſtions are two, 1. Whether the Defen- 
dant ought to have pleaded this pardon and diſpen- 
fation to the indictment, or whether he may not 
plead it in bar to the action? 

2. Admitting he may plead it to the action, whe- 
ther it be a good bar, and whether the King by his 
prerogative may diſpenſe with the Statute ? 


Mr. Northey, who argued for the Plaintiff, held 
that the De fendant may not be permitted to plead 
this matter in Far of the action, becauſe he ought 
to have pleaded it to the indictment; and he hav- 
ing not pleaded it then, the Law will conſtrue it to 
be waving of it, as the cafe in Broot's Abridgment, 
Charter of Pardon, 15, That in caſe of an indict- 
ment for murder, one that has pleaded not guilty, 
cannot plead the pardon after, unleſs dated fince 


this plea of not guilty. Se 3 Crogke in a Heri 
Facias, if the Defendant appears, and has 4 
releaſe, and does not plead ir, he has loſt the be- 
nefit of it, and ſhall not be releaſed by Audita 
Querela : now the Defendant ſhall not be permitted 
to plead it againſt the Plaintiff, no more than he 
could have pleaded it againſt the King; for this 
action 1s 1n the nature of an execution upon a judg- 
ment, and may be likened to this caſe ; an admi- 
niſtrator de foins non, by 17 Car. II. is enabled to 
ſue forth an execution upon a judgment, recovered 
by an executor of the firſt teſtator, and the Sta- 
ture doth put the adminiſtrator in the ſame caſe as 
the executor was; and the Defendant in that caſe 
can alledge no other matter againſt the admini- 
ſtrator, than he could have done againſt the execu- 
tor, neither can he avoid this execution by any plea 
that he might have pleaded to the firſt action. And 
if this Detendant ſhall be received to plead this plea 
now, he will falſify the indictment; that was found 
againſt him; for if the offence be pardoned, he 
ought not to have been indicted : but admit this 
Defendant may well plead this plea, yet I hold it 
no bar to the Plaintift's action. 

I do allow that the King may diſpenſe with ſcve- 


ral penal Laws in ſome caſes, but that prerogative 


of the King is bounded, ſo that with ſome Statures 
he cannot diſpenſe, wherein the ſubject is int-reſted; 
as in 4 Inſtit. (135.) So the King cannot licenſe a 
man to make a nuilance or commit a murder, as 
it Henry VII. 11, 12. And that this is an Act 
wherein all the ſubjects have an intereſt, I humbly 
ſubmit to the Judgment of the Court. 

The King cannot diſpenſe with the Statute 31 of 
Elix. chap. 6. againſt Simony, nor with the Sta- 
tute 17 Edw. VI. 1. againſt buying and ſelling of 
offices, as appears by the 1 In. it. 12. a. 30. Iu- 
(tit. 154. 20. Crooke 385, Hobart 75. 1 Inſtit. 
234. 4. A man that is diſabled by Law to take ſuch 
an office, the King cannot capacitate him ; as if 
the King ſhould grant to one to ſell an office, with- 
in the Statute Ed. VI. and to another to buy that 
office, theſe Grants would be void, as in Vaughan 
534. in the caſe of Thomas and Sorrel, there are ſe- 
veral caſes pur, wherein the King cannot diſpenſe 
with a Statute. 

Now by this Statute that we are upon, it is e- 


nacted, that every officer ſhall take the oaths, that 


every perſon that does neglect it, ſhall be diſabled 
to hold the ſaid office; now this Act does not work 
upon the taking, but upon the holding; and if ſuch 
conditions be not performed, he is thereby rendred 
uncapable to hold his office, and the King can never 
enable a man whom the Law hath diſabled, 3 Inſt. 
154. But I foreſee the caſe in 12 Coke 18. will be 
objected againſt me, where it is ſaid, that no Act 
of Parliament can bind the King from any preroga- 
tive which is ſolely and inſeparably annexed to his 
perſon, but that he may diſpenſe with it by a non ob- 

| ſtante; 


Aarrer-Seſſions in that County where he ſha!l reſide within three Months next after his admittance into any of the faid offices, 
aud there in open Court, take the ſeveral Oaths of Supremacy and Allegiance, and ſhall alſo receive the Sacrament of the Lord's- 
Supper, according to the uſage of the Church of England, in ſome Pariſh-Church, upon ſome Lord's-day, immediately after Di- 


vine Service. 


And every the perſon aforeſaid, that doth or ſhall neglect or refuſe to take the ſaid Oaths and the Sacrament in the ſaid Courts, 
and at the reſpective times aforeſaid, ſhail be 3pſo fatto adjudged uncapable, and diſabled in Law to all intents and purpoſes whatſo- 
Ver, to have, occupy or enjoy, the {aid office or employment, and every ſuch office and place ſhall be void, and is hereby adjudged, 


old. 


And every perſon that ſhall neglect or refuſe to take the ſaid Oaths or the Sacrament as aforeſaid, and yet, after ſuch neglect or 
retufal, ſhall execute any of the ſaid offices, atter the ſaid times expired, wherein he oughr ro have taken the ſame, and being 
t1ereupon lawfully convicted upon any information, c. in any of the King's Courts at Heſiminſter, or at the Aſſizes, every ſuch 
perſon ſhall for feit p00 J. to be recovered by him that ſhall ſue for the fame. 

And at the ſame time when the perſons concerned in this Act ſhall rake the fa'd Oaths, they ſhall likewiſe ſubſcribe the declara- 
tion againſt the belief of Tranſubſtantiation under the ſame penalties as by this Act is appointed, 
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ftante, and the Book doth inſtance in the caſe of 
Sheriffs upon the Statute, 23 Hen. VI. which docs 
_ enact that all Patents made or to be made of any 
office of a Sheriff, Sc. for term of years, Sc. 
within any County of England, &c. ſhall for- 
feit 200/, Yet ſays that Book, the King may dil- 
penſe with that Statute, and cites 2 Hen, VII. 66. 
to be there ſo adjudged by all the Judges of England, 
and that this is the only authority that ſeems to 
countenance this caſe. But this is the opinion only of 
my Lord Coke, tor the Book which he cites and de- 
pends upon, was never adjudged, as appears by 
Brook 5 pt. 45.109. and what was ſaid in that caſe, 
was only ſaid by one Judge, and never judicially 
determined, nor ſo much as ſpoken to by any other 
Judge; therefore the foundation that my Lord Coke 
has laid, failing, the ſuperſtructure muſt needs fall, 
and ſo with ſubmiſſion, that ſingle opinion in 12 
Coke, fol. 18. is not Law. Bur admitting the caſe 
to be Law, that can be no rule to guide this caſe by, 
for that Statute was made, rather to deprive the 
King of his power of making Sheriffs, and. fo con- 
ſequently commanding his Sheriffs not to ſerve him, 
than to diſable the ſubject, and thereby reſtraining 
the King's prerogative, which is ſo inherent in him. 
But by the Statute 25 Car. II. 2. the prerogative of 
- theKing is not touched, for the King may grant 
the office to any of his ſubjects, and it is only a di- 
rection to the ſubject to qualify himſelt for the King's 
ſervice 3 and if he be uncapable to ſerve the King, 
tis through his own fault and neglect, and may be 
puniſhable for the ſame, as in the caſe of Sir ob» 
Reade in 27 and 28 Car. Il. in the Exchequer he was 
made and ſworn Sheriff of Hertford/hire,and neglected 
to take the oaths according to this Statute ; by reaſon 
of which, the office became void, and afterwards 
there was an information exhibited againſt him upon 
this Statute we are now upon, for neglecting to take 
the ſaid oaths, and executing his office, and upon 
this he was convicted and fined. And the Court was 
of opinion that no ſubject could put himfelt out of a 
capacity to ſerve the King, but for ſo doing he is 
puniſhable, and in the Law of the Sheriffs the diſ- 
penſation is in the Patent, but in our caſe the diſ- 
penſation is after the Patent, and ſo a difference be- 
tween the two caſes: and for theſe reaſons, I pray 
your Lordſhips judgment for the Plaintiff. 


Arguments for the Defendant. 


Sir Thomas Powis the King's Sollicitor, ar- 
. gucd for the Defendant. 


S to the firſt point, that ſuppoling the De- 
fendant ought to have pleaded the diſpen- 
ſation to the Indictment, it does not appear by this 
Record, but that he did; for the declaration is, 
that he was Legitime Modo Conviflus, and does not 
ſay whether he pleaded not guilty, or how he plead- 
ed, and for any thing that appears, he did plead it 
_ againſt the King, yet he may be admitted to plead 
it againſt the Plaintiff who is a ſtranger. 

It they ſtand upon this as an eſtople, they ought 
to have relied upon it, and replied, that he had the 
diſpenſation at the time of the Indictment, and re- 
fuſed to plead it; for he that pleads an eſtople, muſt 
rely upon it, as the authorities are which treat of 


| _eltoples. And therefore as to the firſt point, I think, 


with ſubmiſſion, we have very well pleaded the 
pardon and diſpenſation in bar of the action. 


38. The Trial of Sir Edward Hales, 


was cnacted by Statute 4. Zobart g. 


2 Jac. II. 


As to the ſecond point, whether the King can 
diſpenſe with the Stature or no; I humbly concciöv- 
with ſubmiſſion, the King may very well dilpente 
with the Statute ; *tis admitted that the King may 
in many caſes diſpenſe with an Act of Parliament 
and let us conſider why not this? It's well obſerves 
in 2 Inſtit. 496. that the King's prerogative is as 
much the Law of England as any other Law what- 
ſoever; and the King may upon any cauſe moving 
him in reſpect of time, place, or perſon, by a oy 
obtante diſpenſe with any particular perſon, and 
that he ſball not incur the penalty of the Statute 7 
Coke 36, 37: Vaugoan 333, 347. Glanvil in his argu- 
ment ante P. 205. doth admit a power in the Ki; g 
to diſpenſe with Penal! Laws, and yet he was 10 
triend to the prerogitive, Though the conſent of 
the Lords and Commons he requilite to the making 
of the Act of Parliament, yet it is the King that gives 
the ſanctions to the ſaid Laws, and moſt of the an- 
cient Statutes began in form of Charters, as it ap- 
pears in 8 Cc&e 19. and the intents and meanings 
of Acts of Parliament, are every day by the Judges 
extended and changed, according to a better rule of 
Reaſon and Juſtice than the words will bear, Fc»; 
229, and the Judges have an authority over the 
Statute- Laws, to mold them according to the trueſt 
and beſt ſenſe. Hobart 346. and Statutes which 
have been made againſt common right, have been 
conſtrued void, 8 Cote 118. 


There is a diſtinction taken in our Backs betwees 
Malum in ſe, and Malum prohibitum. 


The former the King cannot diſpenſe with, the 
latter he may; as where the Statute generally pro- 
hibits any thing upon a Penalty, which was lawtul 
before, (the Subject receiving no Injury by fuch a 
Diſpenſation) the King there may diſpenſe with fuch 
an Act. Vaugban 343. Dyer 5. 2. The King 


granted a licence to carry Bell-metal out of the 


Realm, notwithſtanding the Statute, Dyer 54. Ic 
that none 
ſhould convey wine into England out of Gaſcoigne, 
but in Engliſb ſhips; and the King granted a li- 
cence to a man, that he, his deputies and factors 
might convey, c. in any ſhip, notwithſtanding 
the Statute, 28 Coke 32. Vaughan 352, 353, 254. 
Now to apply the caſes to the caſe in queſtion, this 
is Malum Probibitum, whether is the diſpenſation 


any damage to the ſubject 3 if it were any wrong, 


it were to the King himſelf, and ſure the King may 
very well diſpenſe with that, which only relates to 
hunſelt. 

I muſt diſtinguiſh between thoſe Acts of Parlia- 
ment which concern Property, and thoſe which 
concern Government ; Acts of Parliament which 
concern Property, the King cannot diſpenſe with 
but thoſe which concern Government he may; and 
this for the great inconveniencies which may hap- 
pen, or urgencies of ſtate which may force him to 
it, and thoſe unforeſeen at the time of making 
the Law: for it may happen by a viciſſitude ot 


times, thoſe Laws that were made for the preſer- 


vation of Government, ſhould turn to the deſtruc- 
tion of it, if the King could not diſpenſe with 
them. 

The Common Law in ſome caſes does very 


much reſpect the prerogative, that it leaves the 


private intereſt of the ſubject unregarded, and the 
King may dig in any of his ſubjects land for Salt- 
petre to make Gunpowder, Now this Statute 25 
Car. II. was made to diminiſh the King's preroga- 

tive, 
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tive, but to ſecure him from his enemies, and for 
the preſervation of the Government; and the King 
is bet judge what will be moſt ſor his own ſecurity, 
and tne Government's preſervation. No Act of 
Parliament can diſcharge the ſubject from his alle- 
giance which he owes to the King, every one is 
bound by his allegiance to ſerve his Prince when he 
ſhall be required. Therefore no Act of Parliament 
can diſable any man to ſerve the King. But they 
object, that this Act doth make no one incapable, 
but at his own election. 

If this were ſo, it would be in the election of ſome 
or all the ſubjects to incapacitate themſelves to ſerve 
the King, and the King would be unſerved: for if it 
were not in the power of the King to force the ſub- 
ject, he would not (it may be not) be ſerved at all; 
as in the caſe of Sir Jahn Read, cited by the other 


fide 3 he neglected to take the oaths, and thereby 


the office became void; fo that the next elected 
might refuſe, and the next. In the mean time the 
King's ſervice lies neglected, and no buſineſs of the 
County can proceed, for want of a Sheriff, To 
pardon murder, 1s a prerogative ſolely and inſepa- 
rably incident to the King, and may diſpenſe with 
Statutes reſtraining it, 12 Coke 18. He may diſ- 
penſe with non re/idente. Hobart 146. 3 Inſtitut. 
339. In 3 Inſtit. the Lord Coke ſpeaking of Acts 
of Parliament that were made to reſtrain the King's 
power of pardoning murder, ſays, that ſuch Acts 
are good for Kings to follow, but not binding, 
Coke 18, 19. There are ſeveral Statutes cited, 
with which the King by his prerogative may diſ- 
penſe, as the Statute 36 Hen, VI. which does en- 
act, that no man ſhall be Sheriff of one County 


two years together. Yet it was adjudged by all 


the Judges of England, ſays that Book, that the 
King may diſpenſe with it ; the Statute of 4 of 
Hen. IV. 31. that no Welſbman ſhall be Juſtice, or 
other Officer whatſoever in any part of Wales ; and 


yet the King may diſpenſe with it. The Statute 8 


Rich. 22, and 33 Hen. VIII. 24. do enact, that 
none ſhall be Juſtice of the Aſſize in the County 
where he was born, and yet the King with a-ſpe- 
cial non obſtante may diſpenſe with that Statute. And 


in Plotuden 502. 13. the King may grant to a man 


to be an Eſcheater for life, notwithſtanding that 


Statute. 5 ; 
To anſwer the Statutes which have been cited, 


which the King cannot diſpenſe with: I ſay, as to 


the Statutes of Simony and Uſury, the King cannot 
diſpenſe with them; but what is that to the matter 
in hand? For there is no reſtriction of the ſubjects 
ſervice, but the King may have the benefit notwith- 


ſtanding. Then as to the Statute 3 Ed. VI. 16. againſt 
buying and felling of judicial offices, of which Sta- 


ute, there. is a clauſe in the 1ſ½ Inſtitut. 134. That 
the King may not diſpenſe with that Statute: There 


is a difference between that Statute and this, for 
that does enact, that if any perſon ſhall bargain and 
ſell any office, Sc. ſhall loſe the office, Ic. and 
all ſuch bargains and contracts ſhall be void; and 


_ "that he that ſhall give any ſum of money, Sc. for 
any ſuch office, Sc. ſhall be a diſabled perſon in 


Law, to have, occupy, or enjoy the ſaid office, Sc. 

Now the Statute doth diſable the party upon do- 
irg ſuch an act, to take the office; for the making 
the bargain is prior to taking the office, and there- 
by he is diſabled to take it, ſo that he can never 


bave the office legally veſted on him, if the King 
cannot diſp, nſe with a conditional, ſubſequent, and 


ſo that does not come near this. And for this rea- 
ſon I humbly pray Judgment for the Defendant. 


Then the Lord Chief-Juſtice Herbert ſpake thus : 
HIS is a caſe of great conſe- 


Cbief-Fuſtice. 

| quence, but of as lictle difficul- 
ty as ever any caſe was, that raiſed fo great an ex- 
pectation; for if the King cannot diſpenſe with this 
Statute, he cannot diſpenſe with any Pena! Law 
whatſoever, 

As to the firſt point, whether he ſhall be admit- 
ted to plead this diſpenſation, and pardon to this ac- 
tion of debt; (having not pleaded it to the Indict- 
ment) I think he may: for this Court ſhall not 
be bound by the finding of the Jury below, for he 
(for any thing that does appear) did plead it there, 
and the Jury might have gone againſt the direction 
of the Court, yet that ſhall not conclude us; but if 
the party has good matter to diſcharge himſelf, we 
may ſhew it: as if a man be convicted of an aſſault 
and battery againſt the Defendant, the Plaintiff 
may give the former conviction in evidence, but 
yet he muſt alſo prove the battery, or elſe he ſhall 
not recover, | 

And this being an eſtople, it ſhall not bind, be- 
cauſe the Plaintiff was not party to the firſt ſuit. 

As to the ſecond point, whether the King can diſ- 
penſe with the Act or no, I think it a queſtion of 
little difficulty. There is no Law whatſoever but 
may be diſpenſed with by the ſupreme Law-giver 3 
as the Laws of God may be diſpenſed with by God 
himſelf; as it appears by God's command to Abra- 
bam, to offer up his ſon {ſaac : So likewiſe the Law 
of man may be diſpenſed with by the Legiſlator, 
fora Law may either be too wide or too narrow, 
and there may be many caſes which may be out of 
the conveniencies which did induce the Law to be 
made; for it is impoſſible for the wiſeſt Law-ma- 
ker to foreſee all the caſes that may be, or are to 
be remedied, - and therefore there muſt be a power 
ſomewhere, able to diſpenſe with theſe Laws. But 
as to the caſe of Simony, that is objected by the 
other ſide, that is againſt the Law of God, and a 
ſpecial offence, and therefore malum in ſe, which I 
do agree the King cannot diſpenſe with. And 
as to the caſes of Uſury and Non-Reſidence, 
thoſe caſes do come in under that rule, that the 
King cannot diſpenſe with them, becauſe the ſub- 


ʒject has a benefit by them; for in caſe of Uſury the 


Bond is made void by the Statute, and therefore if 
the King ſhould diſpenſe with it, the ſubject would 
loſe the benefit of the avoiding the Bond. And as 
to the caſes of buying and ſelling of offices, which 
are objected, there is no need of reſolving, whe- 
ther the King could diſpenſe with that Statute or no, 
becauſe the party was diſabled ro take any ſuch 
office by the contract, and the diſability was at- 
tacked by force before the office was veſted, ſo that 
the King could not remove the diſability: and ſo I 
do agree it would have been in this caſe, if the De- 
fendant had by his neglect or [refuſal to take the 
oaths, rendred himſelf incapable before he had ta- 
ken the King's diſpenſation. z for the King's diſpen- 
fation coming before the diſability attacked, it does 
prevent it. 

The caſe of the Sheriff is much a ſtronger caſe 
than this, and comes up to it in every particular, 
for that Statute doth diſable the party to take, and 


Statute 


the King to grant; and there is allo a clauſe in that 
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Statute, which ſays, that the Patent ſhall be void, 
notwithſtanding any Non ob/tante to the contrary ; 
and there is a penalty of 200 l. like to our Cale : 
and yet by the opinion ot all the Judges of Eng- 
land, the King has a Power of diſpenſing with that 
Statute 3 yet that Statute does expreſly ſay, the 
King ſhall not diſpenſe with it by a Non obſtante: fo 
if an Act of Parliament had a clauſe in it that it 
ſhould never be repealed, yet without queſtion, the 
ſame Power that made it, may repeal it. Beſides, 
that Statute makes the Patents void at the time of 
granting them; but by this Statute the Patents are 
good at the time of granting them, and continue 
ſo till the neglect to take the oaths, for doing of 
which the Patentee has three months time. And if 
the caſe of the Sheriff beLaw,as it hath been taken e- 
ver ſinceHen.7th's time, and is cited for good Law in 
many of our Books, and never till now queſtioned; 
for the common courſe and experience have been ac- 
cording to it: then I defy all the World to ſhew me 
any material difference between that and this, only 
that this is the ſtro nger caſe of che two, in many 
particulars. Bur becauſe the Caſe has been denied 
by the Plaintiff's Counſel, it does concern us to take 
the opinion of our Brethren, it being a matter of ſo 
great conſequence in the circuits; for if it be not 
Law, then there are ſome Sheriffs that be not law- 
ful, and ſo have not power to return the Juries, and 
then we have no power to try and give Judgment 
upon any offenders; and it alſo concerns us who go 
into our Countries, to take advice of it : for if that 
caſe is not Law, our Patents, which are Non ob- 
ſtantæ's to 23 Hen. 8. 24. may not be good, and ſo 
we have no authorities to go the circuits ; and there- 
fore I will ask the opinion of all the Judges, as well 
in that caſe as this“. | 


On Monday the 21ſt of June, after having con- 
ſulted with all the Judges, his Lordſhip delivered 
their Opinions in open Court, thus : 

In the Cale of Godwin and Hales, wherein the 
« defendant pleads a diſpenſation from the King; 
it is doubted, whether or no the King had ſuch 


<«. a Prerogative ? Truly, upon the argument be- 


fore us, it appeared as clear a Caſe as ever came 
« betore this Court: But becauſe men fancy I 
« know not what difficulty, when really there 1s 
« none, we were willing to give ſo much counte- 
« nance to the Queſtion in the Caſe, as to take the 
Advice of all the Judges of England. They were 


« all aſſembled at Serjeant's-Inn, and this Cale was 


« put to them; and the great Caſe of the Sheriffs 


« was put, Whether the Diſpenſation in that Caſe 


« were legal? becauſe upon that depended the ex- 
« ecution of all the Law of the Nation: And I 
„% muſt tell you, that there were ten upon the 
« place, that clearly delivered their opinions, That 
<« the Caſe of the Sheriffs was good Law ; and that 
all the Attainders grounded upon Indictments 


* See Comberbach's Reports, pag. 21, & ſeq. where this Caſe is largely reported. 
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« found by Juries returned by ſuch Sheriffs, were 
good, and not erroneous ; and conſequently chat 
« men need not have any fears or ſcruples about 
that matter. And in the next place, they did 
ce clearly declare, that there was no imaginable 
difference between that Caſe and this; unleſs it 
« were, that this were the much clearer Caſe of the 
two, and liable to the fewer exceptions, 

My Brother Powe! ſaid, he was inclin'd to be 
of the ſame opinion; but he would rather have 
«© ſome more time to conſider of it: But he has 
e ſince ſent by my Brother Ho!l:wway, to let us know 
« that he does concur with us. To theſe eleven 
Judges, there is one Diſſenter, Brother Street; 
« who yet continues his opinion, That the King 
cannot diſpenſe in this Caſe: But that's the opi- 
e nion of one ſingle Judge, againſt the opinion of 
„ eleven. We were ſatisfied in our Judgments be- 
“ fore, and having the concurrence of eleven out 
of twelve, we think we may very well declare 
c the opinion of the Court to be, That the King 
may diſpenſe in this Caſe : And the Judges go 
« upon theſe grounds; | 

* 1, That the Kings of England are ſovereign 
& Princes. 

« 2. That the laws of England are theKing's laws. 

„ 3. That therefore *ris an inſeparable Pre- 
„ rogative in the Kings of England, to diſpenſe 
with penal Laws in particular Caſes, and upon 
„ particular neceſſary Reaſons, 

4. That of thoſe reaſons and thoſe neceſſities, 
the King himſelf is ſole Judge: And then, which 
is conſequent upon all, 

„g. That this is not a truſt inveſted in, or 
granted to the King by the People, but the an- 
« cient Remains of the ſovereign Power and Pre- 
«© rogative of the Kings of England; which never 
«© yet was taken from them, nor can be. And 
therefore ſuch a Diſpenſation appearing upon 
Record to come time enough to ſave him from 
* the forfeiture, Judgment ought to be given for 


the Defendant t, 


Quod querens nil capiat per billam. 


This Judgment making a great noiſe, the Lord 
Chiet-Juſtice, in juſtification of his opinion, pub- 
liſhed the following Vindication, 


A Short Account of the Authorities in Law, 
upon which Fudgment was given in Sir Ed- 
ward Hales's Caſe : Written by Sir Edward 
Herbert, Chief-Fuftice of the Common-Pleas, 

in vindication of himſelf. 


Aving been called to a place of Judicature in 
difficult times, and after my moſt ſincere reſo- 
lutions and uttermoſt endeavours of diſcharging the 
duty of that place, with a good conſcience, having 
| yet 


+ Biſhop Burner, in his{Hiſtory of his own Time, Fol. I. pag. 669. ſays: Sir Edward Hales, a Gentleman of a noble Family in 


Kent, declared him ſelf a Papiſt, tho' he had long diſguiſed it; and had once to my {elf ſo ſolemnly denied it, that I was led from 
thence to ſee, there was no credit to be given to that fort of men, where their Church or Religion was concerned. He had an 
Emplayment, and not taking the Teſt, his coachman was ſer up to inform againſt him, and to claim the 500 J. that the Law 
gave to the Informer: When this was to be brought to trial, the Judges were ſecretly asked their opinions; and ſuch as were 
nor clear to judge as the Court did dire, were turned out; and upon two or three canvaſſings, the half of them were diſmiſ- 
ed, and others of more pliable and obedient underſtandings, were put in their places: Some of theſe were weak and ignorant 
% a {-andal. The Suit went on in a feeble proſecution, and in Tinity-Term. Judgment was given. | 
And in pag. G71. the Biſhop ſays, „ We roy hs | | 

Bur ſudges, who are before-hand determined ho to give their opinions, will not be much moved, even by the ſtrongeſt argu- 
ments. The ludicrous ones uſed on this occaſion at the bar, were rather a farce, fitter for a mock-trial in a Play, than ſuch as 
became men of Learning in ſo important a matter; Great expectations were raiſed, to hear with what arguments the Judges would 
—TAnaintan the Judgment that they ſhould give; but they made nothing of it: and without any arguing gave Judgment for the 


Þ-!{cndant, as if it had been in a Cault: of cous ſe. 
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yet had the hard fortune to fall under the greateſt 
infamy and reproach that is poſſible for any man 
to lie under, of perjury, and breach of truſt ; in 
giving a Judgment in Sir Edward Hales's Caſe, con- 
trary to Law, and contrary to my knowledge and 
opinion (for that only can make it criminal ;) and 
which, they ſay, tends to the ſubverſion. of all our 
Laws, contrary to the oath that every. Judge takes, 
and to that high truſt repoſed in him, to judge to 
the beſt of his underftanding, according to Law: 
Although I cannot hope to wipe off that univerſal 
ill impreſſion that the malice of ſome people, who 
underſtand the nature of thisCaſe very well, has made 


upon moſt men who do not underſtand it; yet in order 


to clear my ſelf to all juſt and diſ-intereſted perſons 
who are only my enemies by miſtake, I think my 
ſelf obliged to give ſome ſhort account of that Judg- 
ment, and the grounds upon which it was given : 
and this I will do, not by making an elaborate and 
legal argument, to make out by reaſons of my own, 
that the Judgment then given is conſonant to Law ; 
which whether it be or no, is like to be conſidered 
in Parliament, and to whoſe determination, I ſhall 
as intirely and as chearfully ſubmit as any other 
perſon in the Nation. But I ſhall fer down, not all 
the variety of Caſes that we meet with in our Books, 
touching the King's Power of difpenſing wich Acts 
of Parliament ; for that would ſwell this Paper to 
an unreaſonable length, and diſcourage many from 
reading any part of it; but only ſome few of the 
chiefeſt and plaineſt authorities in Law, upon which 
the reſolution in the Caſe of Sir Edward Hales was 
grounded, I ſhall not only cite the Books and Pa- 
ges where thoſe Caſes are to be found, but tranſcribe 
the very words, that every body may be convinced, 
that if we were in a miſtake, it was no wilful miſ- 
take, but that we had the authority of former 
Judgments given by great men that went before us, 
(and for which they were never queſtioned) to lead 
us into it. 

The Caſe, (for I muſt ſtate it upon my memory, 
not having any Copy of the Record by me) was 
ſhortly this. | 

An action popular was brought againſt Sir Ed- 
ward Hales, upon the Statute 25 Car. 2. c:2, for the 
penalty of 300 J. wherein the Plaintiff declares, 
that whereas it was provided by the Statute, &c, 
( ſetting forth the Statute :) Notwithſtanding which, 
the Defendant having a commiſſion to ſerve the 
King as a Colonel of Foot, and not having received 
the Sacrament, nor taken the oaths and teſts, Ce. 
within the times preſcribed by the Act, and after 
the times expired wherein he ought to have receiv- 
ed the Sacrament and taken the oaths and teſts as 


aioreſaid, he did execute the ſaid Office, and con- 


tinued to act by colour of the ſaid commiſſion; of 
which he was indicted and convicted at the Aſſizes 
in Kent. Sc. whereby the action accrues to the 
2/aintiff for the penalty of 500 J. the Defendant 

pleads, that before the time expired, Sc. he had a 
diſpenſation under the broad ſeal, to act, non obſtan- 
e that Statute, 

To which the Plaintiff demurs. 

And Judgment was given for the Defendant, that 
his Plea was good, | 

And firſt it will be neceſſary to ſhew what this 
diſpenſing Power is, which is warranted by our 
Judgment; and that will beſt appear by the defi- 
nition of it which is given in the 11th Report of my 
Lord Coke, pag. 88. in the Caſe of Monopolies: 
Dij' en/atio mali prohibit eft de jure Domino Regi con- 

Vo. VII. | i 


ceſſa propter impoſſibilitatem previdendi de omnibus 
particularibus ;, & diſpenſatio eſt mali probibiti pro- 
vidn relaxatio, utilitate ceu neceſſitate penſald. For 
*< tru& it is, (ſays the Book) that in as much as an 
Act of Parliament, which generally prohibits 
66 ny thing upon a penalty that is popular, or 
only given to the King, may be inconvenient te- 
„divers particular perſons, in reſpect of perſon, 
e time, or place; for this purpoſe the Law gives 
ea power to the King to dif 
<«« perſons.” And in the 7th Rep. p. 63. in the Caſe 
of penal Statutes, which was the opinion of all the 


Judges of England, 2 Jacobi, it is reſolved, That 


the King may diſpenſe with any particular perſon, that. 
be ſhall not incur the penalty of the Statute, tho” it be 
an AF made pro bono publico ; and that this is a 
truſt and confidence inſeparably annexed to the royal 
perſon of the King. I cite theſe two firſt Cafes, chief- 


ly to ſhew, that a Diſpenſation in its nature is parti- 


cular, and given to particular perſons by name: 
which is all the power that is attributed to the Kin 
by our Judgment. And this I mention, becauſe 
an unreaſonable miſtake of moſt 1 that talk of 
the diſpenſing Power, as though the King's dec 

tion of Liberty of Conſcience, whereby all the laws 
that concern Religion, are at once totally ſuſpend- 
ed and laid aſleep, were warranted by it: Let that 


declaration ſtand or fall upon its own bottom, lam 


ſure the Caſe I am now ſpeaking of, has nothing to 
do with it, And having by theſe caſes cleared the 
nature of all Diſpenſations, which are always grafit- 
ed to particular perſons, (as Sir Edward Hales's was 
in our Caſe, who was the firſt, and I think the only 
perſon who then had ſuch a Diſpenſation,) I ſhall 
now cite ſome of the chief authorities upon which 
our Judgment was given in that caſe : And the firſt 
and great caſe that I cite, wherein the King's diſ- 
penſing Power is deſcribed and limited, is in the 
year- book of Hen. 7. fol. 11. & H. 7. fel.12. in theſe 
words; © There is a diverſity (ſays the Book) be- 
«© tween malum probibitum, and malum in ſe, as a 
« Statute forbids any man to coin money; and if he 
«© does he ſhall be hanged ; this is malum probibi- 
tum; for before the Statute, coining money was 
„ Jawful, but now it is not fo, and therefore the 
King can diſpenſe with it. So if a man ſhip wool 
in any place but Calais, it is malum probibitum ; 
{© becauſe it is prohibited by Act of Parliament, and 
<« the King can diſpenſe with it, and ſo in like ca- 
&« ſes : But that which is malum in ſe, the King, 
e nor no other perſon can diſpenſe with; as if the 
„ King would give a man power to kill another, 
or licenſe one to make a nuſance in a high-way, 
« this were void; and yet the King can pardon 
„ theſe things when they are done.“ Theſe are 
the very words of that Book : and my Lord 
Vaughan diſcourſing of, and explaining this caſe in 
the Caſe of Thomas and Sorrell, in his Rep. p.333. 
firſt ſhews, how a Diſpenſation differs from a Par- 
don. For a Diſpenſation does jus dare, and makes 
the thing prohibited (to all others) lawful ro be 
done by him that has it. And therefore the King 
cannot diſpenſe with mala in ſe, becauſe they never 
were, and can never be made lawful : But even theſe, 
(ſays the Year-book) may be pardoned after they 
are done. 

From theſe Caſes reſults this plain Syllogiſm : 
Whatever is not prohibited by the Law of God, but 
was lawful before any A& of Parliament made to 
forbid ir, the King, by his Diſpenſation, granted 
to a PR rr may make lawful again; 
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to that perſon who has ſuch Diſpenſation, though 
it continues unlawful to every body elle, 

But to execute any Office without taking the 
oiths and the teſts antecedent to any Acts of Parla- 
ment made to forbid it, was lawful. 

Therefore the Diſpenſation granted to Sir Edward 
Males, did make it lawful for him to do fo, though 
it continued unlawful for any body elle. 

In this argument the premiſes are none of our 
own, we have them out of our taw-books ; and 
the authority of thoſe books have never yet been 
queſtioned. I appeal then to any indifferent perſon, 
whether it can be criminal in Judges, to draw a 
neceſſary concluſion from premiſes and book-caſes 
that have been taken for Law for ſo many ages to- 
gether. 

Ihe next great Caſe, is the Reſolution of all the 

Judges of England, in 2 Hen. 7. in the Exchequer- 
Chamber, upon the King's Power of diſpenſing 
with the Statute of 23 Hen. 6. cap. 8. That no Man 
ſhould be Sheriff for above one year. The recital in 
the preamble, and the whole purview, if compared 
with our Statute of 25 Car. 2. cap. 2. equals it in 
every particular, and in ſome goes beyond it : for 
the miſchiefs recited in this latter Statute, are only 
in theſe words, For preventing dangers which may 
happen from Popiſh Recuſants, and quieting the minds 
of his Majeſty's good Subjects. The Cauſe of mak- 
ing the Statute of 23 ey. 6. is for preventing the 
importable damage of the King and his People, 
perjury, manſlaughter and great oppreſſion. T he 
Purview enacts, | 

1. That no man ſhail be Sheriff for above à year. 

2. That all Letters Patent made for years or lives, 
ſhall be void. | | 

3. That no Non obſtante ſhall make them good ; 
(which ſhews that the Parliament thought the King 
could otherwiſe have diſpenſed with this Act by a 
Mon obſtante.) | | 

4. Whoever adds by colour of ſuch Letters Patent, 
ſhall forſeit 200 J. 

5. He ſhall be utterly diſabled to bear the office of 
Sheriff in any County of England. 

6. That every Pardon for ſuch offence ſhall be void. 

Notwithſtanding all this, it was adjudged jn that 
Caſe before-cited by all the Judges of England, 
(who were at that time as learned as ever ſate upon 
the Bench; ) I ſay it was adjudged by all the Judges 
in the Exchequer-Chamber, that the King's Diſ- 
penſation with that Statute was good. 

Having then this Caſe before us, if we ſhould 
have judged the Diſpenfation not good in Sir Ed- 

ward Tates's Caſe, it muſt have been upon one of 
theſe two grounds: that is, either, 1. In the firſt 
place, we muſt have found ſome difference between 
the King's power in that caſe and in this, which I 
confeſs, after the wiſeſt inquiry does not appear to me, 
and I wiſh any man would ſhew me any ſuch diffe- 
rence if he can: or elſe, 2. We muſt haveadjudged 
that ſolemn reſolution given in the Exchequer-cham- 
ber by all the Judges of England fo long ago, and 
which has been taken for good Law ever ſince, we 
muſt adjudge no Law : whereas the known rule is, 
that after any point of Law has been ſolemnly ſet- 
tled in the Exchequer-chamber by all the Judges, 
we never ſuffer it to be diſputed or drawn in que- 
{tion again. | | 

But our enemies ſceing the force of this argu- 
ment have had the confidence to ſay, that that 
point is not reſolved in that caſe; they might with 
as much modeſty affirm, Thou ſhalt not bear falſe 
Witneſs againſt thy Neighbour, to be none of the ten 
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Commandments ; we can only reply in this caſe as 


in that, that if we have eyes to read, and common 
ſenſe to judge, it is there reſolved. Indeed there is 
another point about the Sheriff's paſſing his ac- 
counts, which the Judges were divided in; but in 
the point of the difpenfatton they all agreed: or elſe 
that other point could never have come in queſtion, 

But to put this beyond all controverſy, we have 
two things to offer. | 

Firſt, That it has been cited as adjudged in ſe- 
veral books of great authority. | 


Secondly, It has been the conſtant practice to 


have ſuch diſpenſations in all Kings reigns ever fince 
that reſolution. | 

Asto the firſt, Though I might cite many books, 
yet I will only cite three or four of the cleareſt and 
greateſt authorities: and the firſt ſhall be Fitz ber- 
bert, in his abridgment of this very caſe, Tit. Grant. 
33. who lived near this time, and could not eaſily 
be miſtaken in the ſenſe of the Year-book : Th- Pa- 
tent, ſays he, was adjudged good by all the Fuſti- 
ces; but the Statute ſays expreſily it ſhall be void: 
therefore it is only made good by the King's diſ- 
penſing. | 

2. Next to him ſhall be Plowden, who, as all 
Lawyers will confeſs, is as little like to be miſtaken 
in the ſenſe of the Year-books, as any reporter we 
have; and he in his Commentaries, p. 302. in the 
caſe between Greendon and the Biſhop of Lincoln, 


after citing the caſe both out of the Year-book, 


and out of Fitzherbert*s abridgment, has theſe words 
where the Statute was, That the King*s grant to any 
man to be Sheriff of any county for longer time than a 
year fhall be void, notwithſtanding any clauſe of non 
obſtante to be put into the patent: There it is held, that 
the King's grant to the Earl of Northumberland, 70 
be Sheriff during life muſt have a clauſe of non ob- 
ſtante, becauſe of the preciſe Words of the Statute 
before mentioned; and with ſuch a clauſe of Non ob- 

ſtante, the patent to the Earl was good. 
3. Next is my Lord Coke, who afferts the King's 
prerogative touching this matter in much higher 
terms than we would preſume to do, in giving 
Judgment in Sir Edward Hales's caſe : for in his 
twelfth report, page 18. he has theſe words; No 
Ad can bind the King from any Prerogative which is 
ſole and inſeparable to his perſon, but that he may diſ- 
penſe with it by a Non obſtante, as a ſovereign pow- 
er to command any of his ſubjects to ſerve bim for the 
publick weal ; and this ſolely and inſeparably is annext 
to his perſon : and bis royal Power cannot be reſtrain- 
ed by any Act of Parliament, neither in Theſi nor in Hy- 
potheſi, but that the King by his royal Prerogative may 
diſpenſe with it: For upon the Commandment of the 
King, and Obedience of the Subject does his Govern- 
ment conſiſt ; as is provided by the Statute of 23 
Hen. 6. cap. 8. That all Patents made or to be made 
of any office of Sheriff, &c. for term of years, for life, 
in fee-ſimple or in tail, are void and of none effett, any 
clauſe or parol de non obſtante, put or to be put into 
ſuch patents, to be mace notwithſtanding. And further, 
whoſoever ſhall take upon him or them, to accept or 
occupy ſuch office of Sheriff, by virtue of ſuch grants 
or patents, ſhall ſtand perpetually diſabled to be or bear 
the office of Sheriff within any county of England, by the 
ſame authority ; and notwithſtanding that by this Att, 
Firſt, The Patent is made void. Secondly, The King 
is reſtrained to grant non obſtante. Thirdly, The 
grantee diſabled to take the office : yet the King by his 
royal ſovereign power of commanding, may command 
by his patent ( for ſuch cauſes, as he in his wiſaow 
doth think meet and profitable for himſelf and the 
common 
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commonwealth, of which be him{e!# ts ſolvly Fudge) to 
ſerve him and the weal publick as Sheriff of ſuch a 
county for years, or for life, &c. And jo it was reſolved 
by all the Fuſtices of England in the Exchequer-cham- 
ber, 2 H. 7., And after ſome other caſes to this point of 
the King*s prerogative, he has this farther (ſays he) 
fee 4 Hen. 4. cap. 31. in which it is ordained that no 
Welchman be Juſtice, Chamberlain, Treaſurer, 
Sheriff, Steward, Conſtable of a caſtle, Eſcheator, 
Coroner or chief Foreſter, nor other officer what- 
ſoever, nor keeper of Records, Sc. in any part of 
Wales, notwithſtanding any patent made to the con- 
trary, with clauſe of Non obſtante licet fit Walli- 
cus natus : and yet without queſtion the King may 
grant with a Non obſtante. Thus far that book, 
and I have tranſcribed the book at large, that 
every body may ſee that the King's power of diſ- 
penſing with ſuch Acts of Parliament as reſtrain 
his granting offices, ſtands upon a peculiar reaſon 
beſides the general one; upon which his power of 
diſpenſing with other penal Laws is founded. And 
that if this be a pernicious opinion, we are not to 
ſuffer as the firſt authors of it. But leſt it ſhould be 
objected, that this is my Lord Coke's ſingle opi- 
nion; or that the twelfth report is not of ſo great 
authority as the reſt of his reports are; the ſame is 
reſolved by all the Judges of England, (if my 
Lord Coke be a faithful Reporter) in Calvin's caſe in 
the ſeventh report, p. 14. in theſe words: Every 
ſubject is by his natural allegiance bound to ſerve and 
obey his ſovereign, &c. It is enacted by the Parliament 
of 23 H. 6. That no man ſhould ſerve the King as 
Sheriff of any county above one year, and that not- 
with/tanding any clauſe of non obſtante to the contrary; 
that is to ſay, Notwithſtanding that the King ſhould ex- 
preſly diſpenſe with the ſaid Act; howbeil it is agreed 
2 H. 7. that againſt the expreſs purview of that Act, 
the King may by a ſpecial non obſtante diſpenſe with 
that Af. For that the Act could not bar the King 
of the ſervice of his ſubject, which the law of nature 
did give unto him. This is reported (unleſs my Lord 
Coke had a mind to deceive the ſucceeding Judges, 
and draw them in, to give pernicious opinions) as 
the ſenſe of all the Judges of England in King 
James's time, in the Exchequer-chamber, 

And now I would aſk, theſe cafes thus ſolemnly 
refolved, are they Law? Or are they not? If it 
ſhall be faid, that they are not Law, what founda- 
tions have the Judges to ſtand upon? or what cer- 
tain meaſures can they take in giving Judgment, 
either between the King and his ſubjects, or be- 
rween party and party; if ſo many ſolemn reſoluti- 
ens by all the Judges in England in the Exchequer- 
chamber, are not to be relied upon? If they are 
Law; then J appeal to all mankind, whether our 
caſe does not come up in every tittle to the reaſon 
of thoſe reſolutions : whether the Act of 25 Car. 
2. do not bar the King of the ſervice of ſome of his 
ſubjects; and whether therefore for great reaſons, 
and in particular cafes, he may not diſpenſe with it. 

But befides the authority of this caſe, we have 
the conſtant practice, that this Statute of Sheriffs 
has been conſtantly diſpenſed with ever ſince it was 
made z and if thoſe diſpenſations were not good, 
then all perſons convicted upon Indictments found 
by grand Juries, returned by ſuch Sheriffs, are il- 
I-gally attainted ; then all pannels of Juries returned 
and other Proceſs executed in Civil Cauſes, by ſuch 
Sherifis, was altogether erroneous, and it is ſtrange 
that no body in ſo long a time ſhovld hit that blot. 

O!j, The only Objection, that I hear, is made 
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to this, by eminent men of our profeſſion, (Who 
frecly acknowledge the authority of theſe Cajes, 
and the reſolution in them, that no Act of Parlia- 
ment can debar the King of the ſervice of his ſub- 
jets which the Law of nature gives him, to be 
good Law ;) is this, that ſay they, It is not the Act 
of Parliament that debars the King of the ſcrvice ot 
his ſubjects in this caſe, but it is the default of 
thoſe ſubjects, who will not quality themiclves 
for his ſervice, by doing thoſe things that 
the Statute requires. But for a full and plain an- 
{wer to this, I ſay, 

Firſt, Weare not now conſidering theſe Grants 
of Offices, as they are beneficial to the ſubjects, on 
whom they are conferred, but as the King has an 
inteseſt in the ſervice of thoſe Subjects; and it is 
a known rule in Law, that among common per- 
ſons, no man ſhall ſuffer by the default of another; 
much leſs ſhall the King be prejudic'd by the de- 
fault of any of his people. | 

But ſecondly, Pray where is the difference be- 
tween an Act of Parliament's barring the King 
directly of the ſervice of his Subject, and doing of 
it by neceſſary and inevitable conſequence? As, if 
an Act of Parliament were made, that no man that 
is lame or deaf ſhould ſerve the King in any Office, 
though they were otherwiſe well qualified for it; 
the King were as effectually debarred of the ſervice 
of ſuch Subjects, as though they had been expreſſed 
by name. I know it will be ſaid, that theſe are 
natural defects, which the Subjects cannot help; 
but the others are wilful Impediments, that may 
be removed, if they pleaſe. 

But to prove that this is not ſo: I ask, whether 
when the Act requires Declarations and Subſcrip- 
tions to be made, it ſhould be done contrary to a 
Man's opinion, or according to it? Certainly, no 
Man will fay, contrary to a Man's opinion, for that 
would be high Diſſimulation, and more elude the 
ends of the Act, than not doing it at all. If then is 
muſt be done according to a Man's opinion, it is no 
more in any Man's power to change his opinion, 
than to cure himſelf of Deafneſs or Lameneſs. 
Every man believes, not becauſe he will, but be- 
cauſe he muſt believe. Error is a diſeaſe of the 
mind, as much as thoſe before- mentioned are of the 
body. It is true, a Man may ſeek for inſtruction, 
and uſe all means to be better informed; and ſo 
may a Man, in the other caſe, try all proper Reme- 
dies to cure his diſtempers; but proper Remedies 
do not always effect the cure, and often when they 
do, there is much time taken up in the operation: 
and the King, who is in no default at all, loſes the 
ſervice of his ſubject in the mean time. And if this 
Prerogative be, as my Lord Coke ſays, Proprium 
quarto modo, and that it belongs to our King's. as 
he ſays, Omni, ſoli & ſemper ; the King can be no 
more debarred of the ſervice of his ſubject for a 
a month, ora year, than he can be debarred of it 
for ever; cſpecially ſince in that month or year 
may happen ſuch occaſions, which afterwards du- 
ring the joint lives of the King that is to command, 
and of the ſubject to be commanded, may probably 
never happen again, 

Many other cafes of Acts of Parliament might 
be cited, as 8 R. 2. 2, That no Man ſhould go 
Judge of Aſſize into his own country. And 10 E. 
3. 3. That whoever has a pardon of Felony, ſhall 
find ſureties of the good Behaviour, or his pardon 
ſhall be void; which Statutes have been conſtantly 
diſpenſed with ever ſince they were made. But I 
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reſolve not to heap up all the caſes of diſpenſations, 
but to confine my ſelf ro thoſe that were, as they are 
before cited, the principal ground of our giving 
Judgment in Sir E. Hales's caſe : only after I have 
anſwered ſome objections, I have two authorities 
more to offer, which I take to be of greateſt 
weight in this caſe ; and that is, two Conceſſions of 
the Commons of England in Parliament, acknow- 
ledging this power of diſpenſing to be in the King. 
Bur firſt, To anſwer an objection or two that I 
hear is made : 
r. Obj. This Act was made pro bono publico, and 
in the caſe before cited, of 11 H. 7. the King 
cannot diſpenſe with a common nuſance ; and this 


caſe diſpenſed with, would be as bad as diſpenſing ' 


with a common nuſance. 

Anſw. Tho? this will receive an eaſy anſwer, yet 
I ſhall avoid giving it in words or reaſons of my 
own, (as I do all along, becauſe I know they would 

be ſuſpected and miſconſtrued) but in the words 
of my Lord Vaughan; whom I cite the oftener, be- 
cauſe every body remembers him, and it is very 
well known, he was never guilty of ſtraining the 
King's prerogative too high. In Thomas and Sorre!”s 
caſe; the chief Reaſon why the King can't diſ- 
pen'e with a publick nuſance, is ſaid by him to be, 
© becauſe every particular Perſon who has received 
damage by it, may have his action, which the King 
cannot bar. Nor ſee J any reaſon, lays he, pag. 
335. why the King may not diſpenſe with thoſe nu- 
ances by which no Man has a right to a particular 
Action, as well as he may with any other offence againſt 
a renal Law, by which no third perſon has cauſe of 
Action: from whence it follows, That if an At of 
Parliament call an offence a nuſance, from whence no 
particular damage can ariſe to a particular perſon to 
have bis Action, the King may diſpenſe with ſuch a 
nominal nuſance. 

Now to apply this to our caſe,for exerciſing an of- 
fice without taking the teſt, no particular perſon can 
have an Action, becauſe no particular perſon can 
have any damage by it, (for an Action, as an in- 
former, is not meant, that being the caſe of all po- 
pular Statutes) and therefore the King may diſpenſe 
with it, before the action brought; and in page 341. 
he explains this very well: No offence, ſays he, 
againſt a penal Law could be diſpenſed with, if the 
reaſon of not diſpenſing, were becauſe the offence is 
contra bonum publicum, for all offences againſt pe- 
nal Laws are ſuch, p. 342. though ſuch Laws are 
pro bono publico, they are not Laws pro bono 
ſingulorum populi, (which are theLaws that the King 
cannot diſpenſe with, as will appear at large in the 
Conceſſion of the Commons, 3 Caroli, which J will 
cite by and by) but pro bono Populi complicati, 
as the King in his diſcretion ſhall think fit to order them 
for the good. of the whole. In this notion the eſtate of 
every Pater- familias may be ſaid to be pro bono com- 
muni of bis Family, which yet is but at his diſcretion 
and management of it; and they bave no intereſt in it, 
but have 1 by it. 

O5. 2. Bat it is again objected, that in Statutes 
that are ro bono publico, in a leſs degree, the King 

way diſpenſe. But this Statute was ſo highly 
neceſſary for the publick, that it could not be diſ- 
penſed with, 

Anſw. To which my Lord Yaughan anſwers in 
the caſe before cited, p. 344. 2 

1. All renal Laws, when made, and in force, are 
equally neceſſary z and in things neceſſary, there is no 
gradation of more or lefs neceſſary. 


2. If any penal Laws were poſſibly lei di 
than We heb capitally penal, 4g 7 —_— 
than thoſe leſs penal. But it is not ſo: for coining Mo- 
ney of right alloy in imitalion of the King's coin, is ca- 
pitally penal without licence, but it may be licenſed 
&c. It is capital to multiply Gold or Silver by tbe 
Statute 5 Hen. 4. c. 4. but may be licenſed, as was 
done to John Faceby, tempore H. 6. The diſpenſa- 
tion with a Non ob/tante to that Statute may be ſcen 
Coke, Placita Corone, fol. 74. cap. 20. ; 

Obj. 3. But if the King have a power to diſpenſe 
with one, he may diſpenſe with twenty, with-an 
SN and ſo the Statute may become of little 
orce. 

Anſw, From the abuſe of a thing to draw an Ar- 
gument againſt the thing itſelf, is no conſquence at 
all; it is, as is reſolved in the caſes above cited, a 
high truſt repoſed in the King, and if the King will 
violate his truſt, there is never a one of his Prero- 
gatives but may be abuſed, to the ruin of his peo- 
ple. To inſtance in one or two. 

1. Every body will grant, that the King can 
pardon murther and robbery; yet if he ſhould par- 
don every murther and every robbery that is com- 
mitted, it were better to live with the Cannibals in 
America, than in our native country; and the hu- 
man Laws that are made to puniſh thoſe crimes, 
would be rendred of as ſmall force and effect, as it 
is objected the Law in our caſe would be by fre- 
quent diſpenſations. 

2, There isno doubt, but the King may create 
any man a Peer of Eugland, and thereby give him 
a vote in Parliament; yet if the King ſhould abuſe 
his power ſo far as to create ten thouſand Peers, or 
conter this Honour upon every body that aſks it, 
no doubt it were a total deſtruction of the Legiſla- 
tive Power of the Nation. And yet in either of 
theſe caſes, (or in any other branch of the King's 
Prerogative) if the Judges ſhould judge the King 


had ſuch a Prerogative, it were an unreaſonable ob- 


jection to ſay, Theſe Prerogatives may be abuſed 3 
Ergo, the Judges have given a pernicious Judgment. 

When we were to give Judgment in Sir Edward 
Hales's caſe, we could neither know, nor hinder, 
if we did, any ill uſe the King might make of this 


Power ; we were only to ſay upon our Oaths whe- 


ther the King had ſuch a Power or no, and for 
that we had the great authorities above-cited, and 
too much greater than thoſe ; I mean, two ſeveral 


clear Conceſſions of all the Commons of England 


in Parliament aſſembled, of this diſpenfing Power 
ro be in the King; and that not in a ſubmiſs com- 
plying temper, but when they were in a high de- 


bate with the Crown (eſpecially in the latter caſe) 


about the violation of other Laws. 

And the firſt of theſe is Rot. Parl. 1 Hen. 5. 
n. 15. and it is printed in Rolls's ſecond Abridgment 
Tit. Prerogative 180. the Record is in theſe words : 


The Commons pray that the Statutes for voiding of 


Aliens out of the Kingdom, may be kept and executed : 
To which the King agrees, ſaving his Prerogative, 
that he may diſpenſe with whom he pleaſes. And upon 
this the Commons anſwered, that their intent was no 


other, nor never ſhould be by the Grace of God. There 


were as great apprehenſions of dangers and inconve- 


niencies from Aliens then, as there is from Roman 
Catholicks now. 

And afterwards, in the ſame Parliament, | Rot. 
Parl. 1 Hen. 5.n. 22.] when the Commons pray'd 
that the Statutes of Proviſors, Statutes of the ſame 

| nature 
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nature with this in our caſe ; (for they were made 
againſt the Court of Rome's encroaching Iuriſdicti- 
on in England); I ſay, when they make the like Pray- 


er, that theſe may be put in execution, being ad- 


moniſhed by the King's anſwer in the former caſe, 
they themſelves inſert in their very Prayer, a 
ſaving for this Prerogative of the King, and then 
the King agrees to it. 

But the plaineſt Conceſſion of the Commons of 
England aſſembled in Parliament, was that 3 Caroli, 
upon a Debate between the two Houſes, upon 
the Petition of Right; ante P. 204, 205. as it was 
delivered by Mr. Glanvil, in a full Committee of 
both Houſes of Parliament, 23 May, 1628. in the 
painted Chamber: and that what he ſays as to this 
matter, may not paſs for the ſingle opinion of Mr. 
Glanvil, (tho? he was a learned Man) he in the pre- 
ſence of the Commons, addreſſes himſelf to the 
Lords in theſe words, p. 204. Having thus reduced 
to your Lordſbip's memory the effefts of your own 
reaſons ; I will now, with your Lordſbip's favour, 
come to the points of our reply, wherein 1 moſt humbly 
beſeech your Lordſhips, is weigh the reaſons which 
I ſhall preſent, not as the ſenſe of myſelf , the weak- 
eſt Member of our Houſe, but as the genuine and true 
ſenſe of the whole Houſe of Commons, conceived in a 
buſineſs debated there with the greateſt Gravity and 
Solemnity, with the greateſt concurrence of Opinions, and 
Unanimity, that ever was in any buſineſs maturely a- 
gitated in that Houſe. And then coming to ſpeak 
of the Point in queſtion, he delivers the ſenſe of 
| the Commons in theſe words: (ante pag. 205.) 
| There is a truſt inſeparably repoſed in the perſons of 
the Kings of England, but that Truſt is regulated by 
Law; for example, when Statutes are made to probibit 
things not mala in ſe, but only mala quia prohibita, un- 
der certain forfeitures and penalties to accrue to the King, 
| and to the Informers that ſhall ſue for the breach of 
| them : the Commons muſt, and ever will acknowledge a 
regal and ſovereign Prerogative in the King, touch- 
ing ſuch Statutes, that it is in his Majeſty's abſolute and 
undoubted Power, to grant diſpenſations to particular 
| perſons, with the clauſes of non obſtante, 10 do as they 
| might bave done before thoſe Statutes, wherein bis 
Majeſty conferring grace and favour upon ſome, doth 
not do wrong to others. But there is a difference be- 
tween thoſe Statutes and the Laws and Statutes where- 
on the Petition is grounded: By thoſe Statutes the 


the fruit ſuch Stalules can produce (that is, to ſucb 
Informer) until by Suit or Information commenc'd, 
he become entitled to the particular forſeitures, whereas 
the Laws and Statutes mentioned in our Petition are of 
another nature ; there ſhall your Lordſhips find us to 
rely upon the good old Statute called Magna Charta. 
which declareth and confirmeth the ancient common 
Laws of the Liberties of England. There ſhall your 
Lordſbips alſo find us to inſiſt upon divers other moſt 
material Statutes, made in the time of King Edward 
3. and King Edward 4. and other famous Kings, for 
explanation and ratification of the lawſul Rights and 
Privileges belonging to the Subjects of this Realm: 
Laws not infliting Penalties upon offenders in malis 
prohibitis, % Laws declarative or poſitive, confer- 
ring or confirming ipſo facto, an inherent right and 


| Realm, as their birthrights and inberitances deſcendi- 
le to their Heirs and Poſterity : Statutes incorporate 
into the body of the common Law, over which (with 
reverence be it ſpoken) there is no truſt in the King's 
ſovereign power or prerogative royal, to enable him 40 
diſpenſe with them, or to take from his ſubjetts that 


| ſubjec2 has no intereſt in the Penalties, which are all 


intereſt of liberty and freedom in the ſubjects of this no 


birthright or inheritance which they bade in their 
Liberties, by virtue of the common Law and of theſe 
Statutes. | | 
I have the rather cited this at large, becauſe it is 
a clear acknowledgment of the King's diſpenſing 
Power in as large a manner as we havg adjudged it, 
and does at the ſame time vindicate it from one of 
the moſt clamorous, the moſt malicious, but with- 
al, the weakeſt objections that ever was made 
againſt it. By this Judgment, ſay they, you have 
cancell'd all our Laws, and given up our lives, 
liberties, and eſtates, to be diſpoſed of at the King's 
pleaſure, It is plain, that this is no conſequence at 
all; for the Commons here inParliament, at the ſame 
time that they expreſly grant that the King has un- 
doubted Power of diſpenſing with Laws prohibiting 
things that are not mala in ſe, but only mala quia frobi- 
bi:a z Laws that are made, as my Lord Vaughan ex- 
preſſes it, pro bono populi complicati; yet they utterly 
deny, as they had good reaſon to do, that the King 
can diſpenſe with one tittle of Magna Charta, or any 
of thoſe other Laws whereby the lives, the liberties, 
the intereſts of any of the ſubjects are conferr'd upon, 
or confirm'd to them; for theſe are Laws pro bono 
ſingulorum populi, which the King can never diſ- 
penſe with. And as to this matter, I do not know 
whether it will be proper, but any man ſo ſenſibly 
touch'd in his reputation, may be provok'd to 
commit ſome Indecencies, I muſt appeal to all men 
that have obſerved my actions and behaviour ſince I 
have had the honour to ſit upon the Bench, whether 


1 uſe to be guilty, in Laws of this kind, to ſtrain + 
the conſtruction of them for the King's intereſt, 
Firſt, in ſuch Laws wherein the lives of men have 


been concerned, I confeſs, I have been ſcrupulous 
even to a fault; for in ſome caſes upon Statutes that 
had been adjudged felony by wiſer and better 
Judges than myſelf, and it was highly for the 
King's ſervice they ſhould be ſo ; yer I could never 
give Judgment of Death, becauſe I could not 
ſatisfy my own conſcience that thoſe Statutes were 
now in force, And in other caſes wherein the 
rights of the ſubjects have been brought in queſti- 
on, how ſtrictly I have kept to that ſubſtantial dif- 
ference taken bythe Houſe of Commons, that though 
the King in Laws of Government, in penal Laws 
of a publick nature, has a power to diſpenſe in par- 
ticular caſes ; yet he cannot diſpenſe with Laws 
which velt any the leaſt right or property in any 
of his ſubjects; will appear by the opinion I gave in 
the caſe of Magdalen College, (for the truth of which, 
I appeal to all that know any thing of the tranſ- 
actions in that caſe) wherein, when the King's right 
againſt the college was endeavoured to be aflerted 
by a diſpenſation granted by himſelf, I utterly de- 
nied that diſpenſation to be of any force at all, be- 
cauſe there was a particular right and intereſt 
veſted in the members of thatcollege, as there is in 
the members of many other Corporations, of chu- 
ſing their own head. So far have I been from giving 
up all Men's lives, liberties and properties to the 
King's pleaſure. | 

I had forgot to take notice of two or three ob- 
jections more that are uſually made, 


ſpenſe with a diſability, As the Statute 
againſt buying offices, the King, ſay they, cannot 
diſpenſe with tor that reaſon. 

Anſw. There is the fame diſability in the caſe of 
Sheriffs, and yet reſolved that the King can diſpenſe 
in that caſe ; and the reaſon in the Statute of buy- 


ing offices, or ſitting in Parliament without taking 
| the 


on Firſt, here is a diſability, and the King can- 
t di 


622 39. The Trial of Sir Edward Hales, 


the oaths, is becauſe there is a diſability actually in- 


curred, and when any perſon is actually diſabled, he 
cannot have his diſability taken off but by Act of 
Parliament. But in the Statute diſpenſed with, in the 
caſe of Sir E. Hales, there is no diſability actually 
laid upon any man; but certain things are required 
to be done, and as a penalty for diſobeying the ſaid 
AR, and omitting the doing thoſe things required 
by it, the diſability with the other forfeitures are 
to be incurr*'d after conviction, New the nature of 
diſpenſations being, as was ſhewed before, to 
make the thing lawful to him who has it, which is 
unlawful to every body elſe; it does plainly pre- 
vent the committing any offence by {that perſon, 
and conſequently the incurring any penalty or 
diſability at all. Bur in the caſe of buying offices, 
the per ſon is diſabled before the diſpenſation comes; 
for he is diſabled ip/o facto by contracting or deal- 
ing for the office. So the true difference between 
the caſe of Sheriffs, and the caſe of buying offices, 
is this, That the King in the one caſe can prevent the 
incurring a diſability, but cannot purge it in the other 
after it is incurred. To illuſtrate this by a caſe of the 
like nature, The King may prevent an attainder, but 
he cannot purge an altainder. If a man has com- 
mitted Treaſon or Felony, the King by granting his 
pardon may infallibly prevent the Offender*s ever being 
attainted; but after he is once actually attointed, the King 
can by no means take off that attainder, or purge the 
corruption of blood, but by Af of Parliament; pro- 
vided the Judgment by which he is altainted be not 
erroneons. 

Obj. But it is objected, that theſe Caws were 
made for the intereſt of Religion, and a offences 
againſt Religion are mala in ſc, and therefore not 
to be diſpenſed with. GONE: JT | 

Anrſw. I anſwer, that true it is, all offences that 
are directly againſt Religion, as it is conſtituted 
ſuch by the divine Law, are mala in ſe, 2nd nor to 
be diſpenſed with, and in this caſe the Parliament 
is bound as well as the King ; for ap Act of Parlia- 
ment made againſt Religion in that ſenſe is utter- 


ly void, as is inftanced in Door and Student, of 


an Act, That ſhould forbid the giving of Ams upon 
any occaſion, &c. But human and politick Conſti- 
tutions, though made for the intereſt of Religion, 
as they had a beginning, ſo they are alterable by 
the ſame power that made them; and therefore 
the breaches of them are in their nature mala pro- 
hibita, as was reſolved in the great caſe of diſpen- 
ſations, in 11 II. 7. above cited, and inſtances 
given; as the King may diſpenſe with a Prieſt holding 


of two Benefices, though the Laws againſt plura- 


lities were made for the intereft of Religion, and 
the better edification of the people. SY the King may 
diſvenſe with a Baſtard's entering into Prieſt's or- 
ders, &c. Theſe inſtances are taken for Law in that 
Year-Book. 

But to all this I know it is ſaid, that theſe high 
trutts and prerogatives might be always ſafe, and 
ſometimes uſeful in a Proteſtant Prince's hands, who 
would faithfully diſcharge the duty of one that 
ought to be cuſtos utriu/que tabule ; but when theſe 
p:erogatives are aſſerted to a Prince who is of a 
contrary religion to that eſtabliſhed by Law, 
there would be always danger of their being abu- 
ſed to the prejudice or deſtruction of the eſta- 


bliſhed Religion, 


To which I anſwer, that it cannot be forgotten, 
that the promoters of the Bill of Excluſion uſed 
the lame argument: If you leave him King, ſay 


2 Jac. II. 


they, he will have all the prerogatives of a King, 
and thoſe prerogatives may be made inſtrument. 


to the ruin of your religion; which could not be de. 
nied by the gentlemen on the other ſide, who oppo- | 


fed that Bill. Their only reply was, Fiat Fujt1;, 
ruat cœlum, it is his right, and we mult not do oa 
that good may come; we muſt not do wrong, ng 
not to promote the intereſt of religion itſelf, Th. 
ſame argument that weigh'd with them to aſſert the 
right of ſucceſſion to the Crown of England, wn 
conſequently ' to all the prerogatives together, was 
the Rule we had to guide us in giving Judg.- 


ment in this cafe concerning a particular branch of 


them, We muſt not break our oath, nor give 
Judgment contrary to what ſeem'd to us to be 
Law, let the e be what it will. 

But it has been farther ohjected to me, by ſome 
of my friends, that, though I cculd not in conſci- 
ence have given Judgment againſt the King, being 
of the opinion that I was, yet I ſhould rather have 
parted with my place, than to have given a judg- 
ment even according to Law, which might be to 
prejudicial to that excellent religion that I profeſs ; 


and of which when I ceafe to be, let me ceaſe to 


be at all. 

I anſwer, that neither in prudence nor in conſcience 
I could have taken that courſe. 

Firſt, Not in prudence; for I confeſs, that fay- 
ing, Omnia dat, qui Fuſta negat ; had great weight 


with me in the cafe: and that I was of opinion, 


fince an incroachment of Juriſdiction was fear'd, 
there could not be a greater, nor more dangerous 
provocation to it, than for proteſtant Judges to 
refuſe to give Judgment for a prince of a different 
perſuaſion, in that which we could not deny to be 
his right. | 

And next, in conſcience I could not decline giving 
Judgment in this caſe ; for by our oaths we are as 
much obliged to give Judgment one way or other, 
as we are to give what we think a righteous Judg- 


ment in all caſes that come before us. 


It has been objected, that all this was a contri- 
vance, an informer ſet up, and all but a feign'd 
action. 

As to this matter, J can truly ſay that J don't 
remember that I ever heard of this Action, till 
after it was actually brought; but in this there 
ſeems to be no hurt or inconvenience at all. The 
Law is as well tryed and ſettled in a feign'd Acti- 
on, as in a true, There are feigned Actions directed 
every day out of Chancery to this very purpoſe, 
that great and difficult points of Law may be 
ſettled by them; and why the King might not di- 
rect ſuch an Action to be brought to ſatisfy him- 
ſelf whether he had ſuch a power, and if he had, 
that the people might be ſatisfied, and acquieſce in 
it; I confeſs I ſee no difference at all. If there were 
indirect means uſed for procuring opinions, or the 
like, I have nothing to ſay to it, I ſtand upon my 
innocence, and challenge all the world to lay any 
thing of that kind to my charge, My part was on- 
ly to give my own opinion, in which, if either by 


miſunderſtanding the books that I have cited, or by 


drawing weak concluſions from them, I have erred 
in the Judgment that I gave ; how can I for this 
be charged as a Criminal? The Law neither ſup- 
poſes, nor requires an infallibility in any of his Ma- 
jeſty's Courts of Juſtice ; it were very uneaſy ſit- 
ting in them, if it did. We can but judge according 
to the books that lie before us, and according to 


che meaſure of our underſtanding of theſe books : 
| we 
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we have not always ſo much light to guide us, as 
we thought we had in this caſe, We often meet with 
caſes new and rare, and very ill ſettled by former 
Judgments, where we are forced to dig truth as it 
were out of the mine, to compare and diſtinguiſh, 
to ſkreen and ſift, and gather the ſenſe of the Law 
out of the confuſion of diſagreeing, and very often 
contradictory opinions, as well as we can: and if 
after all our labour and our pains, we happen to be 


miſtaken, it was never yet imputed as a crime. 


The Judgment is reverſed in a writ of error, not 
only without any accuſation, but without the leaſt 
reflection upon him that gave it. Nor can a miſ- 
take in Judgment be more criminal in a matter of a 
greater concernment, than it is in matters of the 
leaſt conſequence : It would be very miſchievous 
and very dangerous, if it ſhould. For if in queſtions 


of Prerogative, any miſtake ſhall be made capital 


on the one hand, when Judgment is given for the 
King; why ſucceeding Princes may not be as angry 
at any miſtakes on the other hand, I cannot ima- 
gine. And when once affairs are come to that pals, 
there will be great encouragement for any man, 
that can make the leaſt ſhift to live without it, to 
undertake thoſe very neceſſary, but very difficult, 
and very troubleſome employ ments; great freedom 
for men to give Judgment according to their opi- 
nion and their conſcience 3 and great reliance upon 
the reſolutions of thoſe, who know they ſhall be 
ſure to pay with their lives and fortunes for any miſ- 
take of theirs, either to the King or the People, as 
either of them ſhall happen to get the upper hand, 
For my own part, I thank God, I can ſay theſe 
two things: Firſt, that for theſe ten years toge- 
ther, wherein (with very little intermiſſion) I have 
fate as a Judge in ſeveral Courts, though I may be 
juſtly accuſed of many weakneſſes and miſtakes, 
yet I have never given Judgment in any one Caſe 
againſt the clear dictates of my reaſon and my con- 
ſcience. And the ſecond thing is, that I never gave 
Judgment in any controverted Point, wherein I had 
ſo many, and ſo great authorities to warrant it, as 
I have to warrant that Judgment which was given 
in Sir Edward Hales's Caſe. And this I ſay, not to 
ſet up that opinion again in a Pamphlet, which was 
ſo ill reliſhed in a Court of Juſtice, nor to oppoſe 
my Senſe to the Judgment of the Nation ; for I 
think it is very fit that this dark Learning (as my 
Lord Vaughan calls it) of Diſpenſations, ſhould re- 
ceive ſome light from a determination in Parlia- 
ment; that Judges for the time to come, may judge 
by more certain Rules, which Acts of Parliament 
the King may, and which he may not diſpenſe 
with. But 1 have cited thoſe authorities at this 
time in my own defence, and for theſe particular 
purpoſes; in the firſt place, to ſhew, 2 

1. That we are not the firſt inventors of this diſ- 
penſing Power, but that it has been allowed with- 
ont controverſy, to the Kings of England in all 
ages, that they might diſpenſe with many Acts 
of Parliament. | 

2. That if our Judgment was erroneous, and 
that the King could not diſpenſe with that Act of 
Parliament; yet that error was but an error in that 
ſingle Cafe, and had no ſuch large and miſchievous 
conſequences as is pretended, For that, becauſe 
we judged that the King could diſpenſe with that 
Statute, for others to conclude from thence, that 
therefore he had a Power to diſpenſe with all other 
Statutes ; eſpecially ſuch as confer, or veſt in any 
of the ſubjects any manner of intereſt whatſoever, 


in their lives, liberties; or eſtates ; or that, be- 


cauſe the King may diſpenſe with a penal law, 


wherein a diſability is annexed to the breach of it 
as a penalty, and that penalty not to be incurred 
before a legal conviction, and where the King's 
diſpenſation makes the thing diſpenſed with lawful, 
and conſequently prevents any conviction or penal- 
ty at all: For others to conclude from thence, that 
therefore the King may diſpenſe with ſuch Statutes, 
where a precedent diſability is actually laid upon 
any man, as there is upon the members of both 
houſes, till they have taken the oaths and teſts pre- 
ſcribed ; and therefore without queſtion; is not in 
the King's power to diſpenſe: I ſay, theſe are con- 
ſequences which may flow from the heated imagina- 
tions of angry men, but have no warrant or foun- 
dation at all from the Judgment given by us. 

I have one thing more to ſay in my juſtification, 
which is, that if I have been guilty of ſo heinous 
offences as I am accuſed of, where is the temptation 
or the reward ? If it was to keep in my Judge's 
place, which otherwiſe I might have loſt, I can 
only anſwer, That if that were the caſe, I then be- 
came the worſt man in the world, only to keep 
that, which it is pretty well known, I was with 
much difficulty, by the perſuaſion of my friends; 
prevailed with to accept : and for any other reward, 
whoever 1s acquainted with the circumſtances of my 
fortune, will, I am confident, notwithſtanding the 
talſe and 1dle reports, of I know not what great re- 
verſions lately fallen to me, as eaſily acquit me of 
having been corrupted by the King, to give a per- 
nicious Judgment 1n this Caſe, as of having enrich- 
ed my ſelf by taking bribes in caſes between party 
and party. 

All that F have to add more, is, that howſoever 
this that I have ſaid in my defence, may happen to 
be underſtood at preſent, yet I could not deny my 
ſelf the ſatisfaction of having put in a Plea of In- 
nocence at leaſt ; that whatſoever ſhall happen to 
me now, may perhaps meet with a more equal 
Judgment in after- times; ſince it ought to be much 
leſs uneaſy to me to loſe my life, if any body be 
very fond of taking it, than to let the aſperſions 
that are every day caſt upon me, to paſs in ſilence 
or ſuffer my ſelf to be tranſmitted to poſterity 
under the character of a betrayer of my Religion, 
or a ſubverter of the laws and liberties of my Coun- 
try. | 


Sir Robert Atkins, at the End of his En- 


quiry into the Power of diſpenſing with 


Penal Statutes, makes the following ſhort 
Argument upon the Pleadings of the afore- 
mentioned Caſe of Sir Edward Hales. 


HE firſt Point argued by the Plaintiff's 

| Counſel, was, That it appears by the De- 
claration, and it is now confeſſed by the Defen- 
dant's joining demurrer, that the Defendant had 
been indicted for this offence, in exerciſing the Of- 
fice of a Colonel without having taken the Teſts. 
And upon the Indictment he either did plead this 
Diſpenſation, or might have pleaded it. And he 
is now convict, according to the direction df the 
Act of 25 Car. 2. ſo that he now comes too late to 
plead it to this Action: For he cannot falſify the 
conviction, nor aver any thing againſt the Record 
of it, and bring the Fact to be tried over again in 
this Action; but is concluded and eſtopped in Law 
tO 
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to fay any thing to the contrary of that Record, by 


which he is found guilty of the offence againſt this 


Act of Parliament. | 
The Defendant either did plead this Diſpenſatio 
or Pardon to the Indictment, in diſcharge of the 
Indictment, and it hath been over-ruled by the 
Judges at the Aſſizes, (as by Law it ought to be, 
being ho good Plea :) Or he might have pleaded it, 


if he had been adviſed it had been a good Plea. And 


not having done it, he had elaps'd his time, and 
now comes too late to plead it, being convict of the 
crime, 

To this it was objected, (as I hear) that the Plain- 
tiff, if he will take the advantage of an Eſtoppel, 
ought to have ſet it forth by way of replication to 


the Defendant's Plea, and to have relied upon it. 


For the Rule is, That he that pl-ads an Eſtop- 
pel, muſt rely upon it as an Eſtoppel. 

It is true, if a man will plead an Eſtoppel, he 
mult rely upon it. 

But in this Caſe the Plaintiff does not plead the 
Eſtoppel, but the Eſtoppel appears by the Decla- 
ration, and the Defendant's own Bea together: 
ſo that there was need for the Plaintiff to ſet that 


forth by way of replication, which doth ſufficiently 


appear by the Defendant's own Plea, viz, That he 
did not take the teſts within the time limited by the 
Act, and the conviction is confeſſed by his Plea, and 


joining in demurrer. 


If a man recover a debt upon a bond, and before 
execution dies, if his executor ſue a Scire Facias up- 
on that Judgment, the Defendant cannot plead any 
Plea that he might have pleaded before, as non eſt 
faftum, or by Dureſs, or the like: for he is conclu- 
ded by the Judgment. 

In Jaſon and Kete's Caſe, in Syderfin's Rep. fol. 43. 
by Bridgeman, Chief. Juſtice, a man ſhall never help 
himſelf by Audita Querela (tho? that is an equitable 
ſuit at Law) for any matter that he might have 
pleaded before; 

There is no eſtoppel in this Caſe, for the convic- 
tion is upon an Indictment, which is the King's 
ſuit : = this is the ſuit of another, viz. the now 
Plaint iffs, and ſo they are two diſtin& ſuits. 

The conviction upon the Indictment is an eſtop- 
pel againſt the Defendant himſelf, of which any 
man may take the advantage, and he himſelf ſhall 
never be admitted to aver againſt it: As in Maynye's 
Caſe, in Leonard's firlt part, fol. 3. 

An attainder for treaſon is an univerſal Eſtoppel ; 
of which any ſtranger may take the advantage, not 
only againſt the Party attainted, but againſt his wife 
to, if ſhe ſue for dower. And it does not run in 
privity : By Man, Ch. Bar. 

Where a man is attainted by his own confeſſion 


of felony, a ſtranger 1s not eſtopped to ſay he was 


not guilty*: But if A. commit felony, and after en- 
teoft J. S. of his land; and after A. is attaint of this 
tclony by verdict, there J. S. is eſtopped, and may 
not aver that A. was not guilty, becauſe he claims 
under him: much leſs ſhall A. himſelf aver againſt 
the verdict; that he is not guilty . 3 

If a man be acquitted of felony, all the World, 
ſays Grevil, in Reilwey Rep, 8 1. b. is eſtopped to ſay 


the contrary 4. So vice versd, it he be convict, by 


che ſame reaſon ||, 
As to that which is objected, that the conviction 


is upon an Indictment (which is the King's ſuit) but 


2 E. 4 1. Br. fſtoppel . 
Rel. Abr. firſt Part, 362. 
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this is another ſuit, and therefore the verdict ſhall 
not conclude the Defendant in this ſuir : 

This is not another ſuit, but in effect an execution 
upon the conviction, and grounded upon that Re- 
cord, and therefore not merely a new ſuit, but a 
dependant action; as a Writ of crror, or an Au- 
dita Querela, or a Scire Facias upon a Record, ate 
dependant ſuits, or an action of debt upon a Judg- 
ment. 8 

The Act of 25 Car. 2. c. 2. hath made it crimi- 
nal in any perſon, aſter his neglect of taking the 
two Oaths, or of the Sacrament, by the times li- 
mited, to execute any ſuch office or place of truſt ; 


and for ſuch offence hath made him indictable at the 


aſſizes : and upon a conviction the offender incurs 
(among other penalt1es) the forfeiture of 5007. and 
gives it to any one that will ſue for it in an action 
of debt. 

So the Statute hath directed the method of try- 
ing the offence, and of conv&ting the offender, by 
Indictment at the Aſſizes. | 

And if he that {ſues for the forfeiture ſhall be 
driven to prove the offence over again, then the 
conviction at the aſſizes ſerves for nothing, but was 
all in vain. And ſuch conſtruction defeats the in- 
tention of the Law-makers ; for they intended this 
for the only trial, and not to have ſeveral trials: 
For ſuppoſe it ſhould be tried again in this action, 
and a verdict paſs for the Detendant, here ſhall be 
trial againſt trial, and verdict againſt verdict: and 
ſuch conſtruction ought to be made of Acts of Par- 
liament, as may not elude, bur agree with the in- 
tent of the law- makers; and fo as that no words, 
clauſe or ſentence, ſhall be altogether idle and in- 


ſignificant. 


And this conviction upon the Indictment is the 
very ground of the action of debt brought by the 
now Plaintiff ; for the words of the Act are, And 
being thereupon lawfully convicted upon any Indiftment, 
every ſuch perſon ſhall from thenceforth forfeit 5001, 

So that till there be ſuch a conviction, there is 
no forfeiture incurred of 5007, nor no action can be 
brought for the 500 J. The offence mult be prov- 
ed and determined before any action can be brought; 
and therefore the proof of the offence, whereot the 
Defendant is convict, muſt not be made in this ac- 
tion over again : if it muſt, what ſerves the convic- 
tion for? 

Suppoſe the Plaintiff here had brought this ac- 
tion, after the neglect of the Defendant of taking 
the Oaths, and of receiving the Sacrament, and his 
acting in his office after ſuch neglects, and before 
any conviction upon Indictment, and had only a- 


verr'd, that the Defendant had ſo neglected, and yet 


acted; would this action have been well brought ? 
Or, ſuppoſe there had been a conviction, but the 
Plaintiff had not ſet it forth in his declaration, but 
had only averr'd the offence committed, would this 


have been a good declaration ? Surely it would not. 


This proves, that the Record of the conviction is 
the very ground and foundation of this action, and 
the action would not lie without ſuch conviction; 
ſo that it is not a meer new action, but a depen- 
dant action. | 
And the uſual difference is where the action is a 
dependant action, depending upon a Record, and 
grounded upon it; and where it is a collateral ſuit, 
not depending upon that Record. A 
n 
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An action againſt the Sheriff for an eſcape of one 
taken in execution; this is a dependant action, and 
grounded upon the Record of the Judgment given 
4zainlt the party that eſcaped. The Sheriff cannot 
aver any thing againſt that Record, and examine 
it over again, nor can he take any advantage of 
error, or erroneous proceeding, in obtaining that 
judgment. Saunders's Rep. 2 part. 101“. 

So in an action of debt grounded upon a Judg- 
ment, or in an Audita querela, to be relieved upon 
a Judgment. 

And ſo in our Caſe, this action of debt for the 
500 l. is grounded upon the conviction ; which 
mult ſtand for truth as long as it remains in force 
not avoided by error or attaint. 

A Writ of Error to reverſe a Judgment, 1s a 
dependant action : In error, the Plaintiff may not 
aver any thing againſt the Record. Mullens verſus 
IVeldy. Syderfin's 1/t part, 94. Error was ſued in the 
King*s-Bench to reverſe a Judgment given in the Pa- 
lace-Court : And the Plaintiff in error, aſſigned for 
error, that the Duke of Ormond (who is principal 
Judge of that Court by Parent) was not there. It 
was agreed by the Court, that it might not be al- 
ſigned for error; for it was contrary to the Record. 

But per Cur. in an action of treſpaſs, or falſe 
impriſonment, which, (ſays that Report) are col- 
lateral actions, he may fal ſify and aſſign that, if he 
be taken upon ſuch Judgment. 

So if a man be indicted and convict of an aſſault 
and battery, and afterwards the perſon ſo aſſaulted 
brings his action for the battery, this hath no de- 
pendance upon the Indictment or Conviction; for 
it may be ſued, though there were no Indictment, 
but is a diſtinct and collateral ſuit. The Indict- 
ment and Verdict is no eſtoppel, nor can ſo much 
as be given in evidence : as is held by the whole 
Court, in the Caſe of Samp/on verſus Yardley, and 
Tothill, 19 Car. 2. B. R. Keble's 2 part, 384. The 
like in an appeal of murder, Keble's 2 part, 223. 

Another penalty upon the offender againſt this 
Statute of 25 Car. 2. is, that he ſhall be diſabled 
to ſue in any action. Now ſuppoſe a perſon con- 
vict at the Aſſizes, ſues an action, may not the De- 
fendant in that action take the advantage of that 
diſability, and plead the conviction? As in caſe of 
an Outlawry pleaded in diſability; there need not 
be ſet forth all the proceedings in that ſuit wherein 
the Plaintiff was outlawed, but he may plead the 
Record of the Outlawry, and rely upon it ; and it 
ſhall not be examined whether there was any juſt 
cauſe to ſue him to the Outlawry, or not. 

The Indictment, the Defendant's Plea to it, and 
the Verdict upon it, have determined the matter of 
fact, that the Defendant 1s guilty of the offence a- 
gainſt this Act of Parliament. 

The Act it ſelf hath pronounced the Judgment, 
which conſiſts of many particulars; one whereof is, 
that the Defencant ſhall forfeit 300 J. to him that 
will ſue for it; and the action of debt for the 500 l. 
brought by the Plaintiff, grounded upon all theſe, 
i5 in the nature of an execution, 

And all theſe put together, are not ſeveral and 
diſtinct ſuits, but in effect all but one ſuit and pro- 
ceſs, one depending upon the other. 

The ſecond Point is, Whether the Diſpenſation 
pleaded by the Defendant, be a good barr to the 
action of debt? And this is properly called, The 
great Point of the Cale : 

Vol. VII. 


For which the Reader is referred to Sir Robert 
Artkins's Large Pampblet, of, The Enquiry into the 
Power of diſpenſing with Penal Statutes. 


Then Sir Robert adds a Poſtfeript : Being ſonte 
Animadverſions upon a Book writ by Sir 
Edward Herbert, Lord Chief-Fuſtice of the 
Common-Pleas, entituled, A Short Account 


of the Authorities in Law, upon which 


Judgment was given in Sir Edward Hales's 
Caſe. 


[ After a ſhort Apology for making ſome Animad- 
ver ſions ii pon the ſaid Book, he proceeds thus e] 


EF HE Chief Juſtice Herbert, ante pag.617. gives 
| us the definition of a Diſpenſation out of Sir 
Edward Coke's 11th Rep. fol. $8. viz. Diſpenſatio 
mali prohibiti eſt de jure Domino Regi conceſſa, prop- 
8 impſſrbilitatem frævidendi de omnibus particulari- 
Us, | 

And again, Diſfenſatio eſt mali probibiti provida 
re/axatt9 utilitate cen neceſſitate penſata. 

Upon the word Concefſa, I would gladly be ſa- 
tisfied, when, or by whom that Power was ever 
oranted to the King; where ſhall we find that 
Grant ? 

It is clear, that whoever hath the entire power 
of making a Law, may juſtly diſpenſe with that 
Law, And therefore Almighty God, being the 
ſole and ſupreme Law-giver, might diſpenſe even 
with the moral Law : as he did with the fixth Com- 
mandment, when he commanded Abraham to ſa- 
crifice his ſon Jaac; and with the eighth Com- 
mandment, when he commanded the Iſraelites to 
borrow the jewels of the Egyptians, and to go a- 
way withour reſtoring of them. | 

But it ſtands not with reaſon, that he who hath 
but a ſhare with others in making of a Law, (as 
the King hath no more) ſhould have the power by 
himſclt alone to diſpenſe with the law, unleſs that 


power were expreſly intruſted with him by the reſt 


of the law-makers ; as ſometimes hath been done. 

Sir Edward Coke, in his 7th Rep. in the caſe of 
penal Statutes, fol, 36. towards the lower end, does 
affirm, that this diſpenſing Power is committed to 
the King. by all his ſubjects. So that it is not 
claimed Jure Divino, but by Grant from the Peo- 


ple. But where to find any ſuch Grant we know 


nor, 

I have; as I conceive, made it appear in my larg- 
er argument, p. 14. that the firſt invention of 
Diſpenſations with laws, began by the Pope, about 
the time of Innocent III. and by our King Henry III. 
in imitation, and by encouragement from the Pope; 
ſo that it was not by the Grant of the People, but 
ever exclaimed ag ünſt by all good men, and gene- 
rally by all the People; and ever fenced againſt by 
a multitude of Acts of Parliament. 

It is true, the diſpenſing with laws hath ever 
ſince been practiſed ; and they began at firſt here 
in England to be uſed only in Cafes where the King 
alone was concerned, in Statutes made for his own 
profit, wherein he might have done what he pleaſ- 
ed. But it 1s but of latter times that they have been 
ſtretched to Cales that concern the whole Realm. 
See my Argument, fol, 13. Hence it evidently ap- 
pears, it cannot be a legal prerogative in the King; 
for that mult ever be by - © 2205000 and reſtrained 
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to thoſe caſes that have been uſed time immemorial, 
and muſt not be extended to new caſes. 

Now there hath been no ſuch uſage as will war- 
rant the diſpenſing with ſuch an Act of Parliament 
as is now before us, that of 25 Car.2. c. 2. 

The Chief-Juſtice Herbert, from the definition 
before recited, and thoſe two authorities of Sir Ed- 
ward Coke, in his caſe of monopolies, and that o- 
ther of penal Statures, frames an argument to 
prove, that the Diſpenfation granted to Sir Edward 
Hales, was good in Law. ; 

Becauſe a Diſpenſation is properly and only in 


caſe of a Malum Prohibitum ; he thence infers, 


that the King can diſpenſe in all caſes of mala pro- 
Hibita. 

Which is a wrong inference, and that which Lo- 
gicians call, Fallacia d difto ſecundum quid ad dictum 
ſimpliciter. Becauſe he can diſpenſe with ſome, that 
therefore he can diſpenſe with all, is no good con- 
fequence. | ; 
It appears by the late Chief-Juſtice Yaughan's 
Reports, in the Caſe of Thomas and Sorrel, (to of- 
ten cited by the Chiet-Juſtice Herbert) YVaughan's 
Rep. fol. 333. the fourth Paragraph, that his o- 
pinion is, That the King cannot diſpenſe with every 
Malum Probibitum ; and he gives many Inſtances 
of ſuch Mala Probibita, that are not diſpenſable, „ol. 
342, and 334. parag. 4. 

„ 6 oat ge Chief-Juſtice Herbert ſhould, 
as I canceive, regularly firſt have given us the diſ- 

tinction of Mala Prohibita, into ſuch as are diſpen- 
ſable, and ſuch as are not diſpenſable; and then 
have ſhewn, that the Diſpenſatian granted to Sir 
Edward Hales, fell under the firſt part: But that 
learned Reporter, the Chief. Juſtice Vaughan, (ſo of- 
ten cited by our now Lord Chief. Juſtice) in the a- 
foreſaid caſe of Thomas and Sorrel, fol, 332. the laſt 
Paragraph ſave one, quarrels with the very diſtinc- 
tion of Malum Prohibitum, and Malum in ſe, and 


ys it is confounding. 
** rom whence I would obſerve, and from the 


whole Report in Thomas and Sorrell's caſe, that the 


notion of diſpenſation is as yet but crude and un- 
digeſted, and not fully ſhaped and formed by the 


Judges, 


The Pope was the, Inventor of it, our Kings have 


borrowed it from them; and the Judges from time 
to time have nurſed and dreſſed it up, and given 
it countenance. And it is ſtill upon the growth and 
encroaching, till it hath almoſt ſubverted all Law, 
and made the regal power abſolute, if not diſſolute. 

1 muſt agree, that our Books of late have run 
much upon a diſtinction, viz, Where the breach 
of a penal Statute is to the particular damage of any 
perſon, for which ſuch perſon may have his action 


againſt the breaker of that law; there, tho' it be 


but Malum Probibilum, yet the King cannot diſ- 
pznſe with that penal Law, according to the rule 
in Bracton : 8 
Rex non. poteſt gratiam facere cum injurid & damno 
alterius. 
As for inſtance, there are ſeveral Statutes that 
rohibit one man from maintaining another's ſuit, 
though in a juſt cauſe. See Poulton de pace Regis 
&-Repni, in his chap. of maintenance, fol. 55. ' 
Now it is held, that the. King cannot diſpenſe 
with thoſe laws, becauſe. it would be to the preju- 
dice and damage of that particular perſon, againſt 
whom the ſuit is ſo maintained by another 3 for 
there can be no maintenance, bur it is to the wrong 


of a particular perſon. 
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So of carrying a diſtreſs out of the Hundreg 

But there are many other penal laws, where, = 
the tranſgreſſing of them, no ſubj; ct can have ny 
particular damage, and therefore no particular ac. 
tion for the breach of them. > 

As upon the Statute that prohibits the tranſpor- 
tation of wool, under a penalty. By the breach of 
this law, that is, by the exportation of woo! ny 
one particular man hath any damage, more than 
every other man hath, but it is only againſt the 
publick good. : 

And the breach of ſuch a penal law is Puniſhab]- 
only at the King's ſuit, by indictment or Preſent. 
ment. 

And the like where ſuch a penal Statute giwes an 
action popular, to him that will fue for the penal- 
ty, who hath no right to ic more than another, till 
his ſuit be commenced. | 

In theſe caſes, it is commonly held, that the 
King may diſpenſe with ſuch penal Statutes, as to 
ſome particular perſons, and for ſome limited time, 
(whereof they make the King the ſole Judge ;) be- 
cauſe, as the reaſon is given in the Chiet-Juſtice 
Vaughan's Reports, fol. 344. parag. 2. ſuch offence 
wrongs none but the King. This is now the com- 
mon received opinion and diſtinction. And the 
breach of ſuch kind of penal Statutes, are ſaid to 
be only the King's damage in his publick capacity, 
as ſupreme Governor, and wronging none but him- 
ſelf. Lord Vaugb. Rep. 342. parag. 3. 

But if we will narrowly ſearch into this diſtincti- 
on, and weigh the reaſons ſo given, we ſhall find 
it is without any juſt ground. 

The damage done to the particular perſon in the 
Caſes paſt, in the firſt part of this diſtinction, are 
meerly his own proper and peculiar damage; and 
he is intitled to his particular action for it, in his 
own proper perſonal right 3 and therefore if he 
diſcharge and diſpenſe with them, it is no wrong 
to any other man : he may do what he will with 
his own, ; 

But the Caſes in the ſecond part of this diſtinc- 
tion, are where the King hath a right to the ſuit, 
and the offence and damage are ſaid ta be to him 
only. A 
But are they fo (as the former) in his own perſo- 
nal right, as his Lands and other Kevenues are? 
or are they to him but as a truſtee for the publick, 
for which reaſon he is called Creditor Pzxne ? And 
may he therefore, upon the like reaſon, diſpenſe 
with.them, or diſpoſe of them, as a ſubje& may do 
with his own particular Intereſts? 


Again, ſhall a publick damage and injury to 


the whole Nation, be more diſpenſable by the King, 
than the loſs of one private man ? 


uit bac ſapientia quondam 
Publica privatis ſecerner com 


And therefore in my apprehenſion, the King 
cannot in ſuch caſes of Diſpenſations, be truly faid 
to wrong; none but himſelf; and it is not agreeable 
to the definition before given, Utilitate Compenſata, 
for the King wrongs the wholeRealm by it. Where- 
as if he grants a diſpenſation with a Penal Law of the 
firſt ſort” of this diſtinction, he only wrongs ſome 
particular perſons. | 

The cafes and authorities for diſpenſations in our 
Books that were granted in ancient times, will ge- 
nerally be found to be only where the Penal Statutes 
were made for the King's own proper intereſt Son 
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benefit: as his diſpenſing with the Statute of Mort- 
main. For in ſuch cales it was to the King's 
own loſs only, in cafes where the King might by 
Law have given away his lands or ſervices. So 
the King may in his Patent of grant of lands, diſ- 
penſe with the Statutes, 1 Her. IV. cap. 6. that 
require there ſhall be mention of the true values of 
them. And by a non obſtante to thoſe Statutes 
(which is now generally uſed) the King doth in 
effect declare, that it is his pleaſure to grant thoſe 
lands, whatever the value of them be, more or leſs : 
and the Statute does by expreſs words ſave a liberty 
to the King in that caſe. 

The King 1s not a truſtee for others in ſuch caſes, 
nor can theſe diſpenſations be ſaid to be directly to 
the damage of the publick. And ſuch Penal Laws 
as meerly concern the King's own revenue or profit, 
may juſtly be thought to be intended, to be made 
only to put the King's matters into an ordinary me- 
thod and courſe, and ſo ſave the King a labour, as 
the Lord Hobart ſays; and fo prevent the King's 
being ſurpriz'd or miſ- inform'd, when Patents are 
gain'd from him, and not defign'd to tie the King's 
hands, or to reſtrain his power : as out of all doubt 
was done and intended by the Law-makers in our 
Act of 25 Car. II. 

But in all the late caſes and authorities which we 
meet with in our Books concerning non obſtante's, 
and diſpenſations, as in the time of King Hen. VII. 
and fo downward to this day, we ſhall find them 
practiſing upon ſuch Penal Statutes as meerly con- 
cern the publick good and benefit, and the Laws of 
ſuch a nature, by the breach of which the whole 
Nation ſuffers: while ſome particular perſons, it 
may be, by giving a large fine, or a yearly ſum, 
obtain the favour to be diſpens'd with and exempt 


from a Penal Law, while all others continue to be 


bound by it. | 
As for example; where a Statute forbids the ex- 
portation -of Wool, or of Cloth undyed or un- 
dreſs'd, under a penalty; ſuch a Law is greatly for 
the publick good, and it takes care that our own 
people ſhall have employment and maintenance. 
Jet this is ſuch a Law, as according to the receiv*d 
diſtinction, the King may diſpenſe with, there be- 
ing no particular damage to one man more than to 
another, by breach of ſuch a Law, although it be 
a mighty damage to the whole Nation: for by ſuch 
a diſpenſation, the perſon ſo diſpens'd with to export 
ſuch white Cloth undyed, will have the ſole trade, 
which before the making of that Penal Statute was 
equal and common to all. I wiſh the Houſe of 
Commons would enquire what vaſt riches have been 
heretofore gotten by ſuch as have obtain'd the diſ- 
penſations with this Penal Statute, beſides the ſums 
they paid to the Crown for them, Theſe are meer 
Monopolies. 

In ſuch a caſe it may rightly be applied, That 
Sin taketh occaſion by the Law. It had been better 
for the Nation, that ſuch Laws were never made, 
being no better obſerv*d: for here again the diſpen- 
ſation is neither Utilitate, nor Neceſſitate penſata. 

Look into the caſe of Thomas and Sorrel, and you 
will find few or no caſes of diſpenſations cited out 
of our Books, but of the time of King Henry VII. 
and much more of very late times: ſo that the ill 
practice is ſtill improving and ſtretching. 

The Lord Chief: Juſtice Herbert, in the next 
place, page 618. proceeds to mention the great caſe 
of 2 Hen. VII. a reſolution of all the Judges in the 
Vor. VII. | 


Exchequer-Chamber, upon the King's diſpenſing 
with the Statute of 23 Hen. VI. cap. 8. That no 
man ſhould be Sheriff above one year, This is the 
great leading caſe and authority, upon which the 
main ſtreſs is laid to juſtity the Judgment given in 
Sir Edward Hales's caſe. 

I would avoid repeating what I have already fo 
largely ſaid to this authority, to which I muſt re- 
fer my Reader, by which I hope it is moſt evident- 
ly made out, that the King neither hath, nor never 
had any juſt right or power to elect Sheriffs: but 
the right of electing was anciently and originally 
belonging to the Frecholders of the ſeveral Counties; 
and ſince it was unjuſtly taken from them (as they 
have ever been on the loſing hand) it hath been 
lodged in the great Officers of the Realm, as the 
Lord- Chancellor, Lord-Treaſurer, Lord Privy-Seal, 
and the Judges, c. as appears by the ſeveral Statutes, 
And they are to make ſuch choice every year in 
the Exchequer, on a day appointed by the Statute 
tor that purpoſe. So that the Sheriffs are by thoſe 
Statutes to continue in their offices for one year 
only; and the King cannot hinder ſuch clection. 

Only by his Patent or Commiſſion to the Sherill, 
hath he uſed to ſignify to the Sheriff himſelf that is 
ſo choſen ; and to publiſh to all others who the 
perſon is that is ſo choſen. This is all the uſe of 
the Patent; bur it is the proper election of thoſe 
oreat Officers that truly veſts them in their office. 

And it does as clearly appear, that when former 
Kings have diſpens'd with a Sheriff *s continuing in 
his office for longer than one year, contrary to the 
ſeveral Statutes ſo forbidding it, the King hath fo 
done it by virtue (not of his prerogative) but by 
a ſpecial Act of Parliament enabling him to do it, 
for ſome extraordinary occaſions, and for ſome li- 


mited time only, See for this the Statute of g 


Hen. V. cap. 5. in the Statutes at large, and my 
larger argument, fol. 34. 

The truth is, the power of diſpenſing is original- 
ly in the Legiſlators. He only can diſpenſe with a 
Law, that can make a Law, The power is equal; 
and the Legiſlators can confer the ſame power upon 
the King or any others, for ſome convenient time, 


Sc. as appears by the laft inſtance of the Sheriff, 


and divers other like caſes, mentioned, in my fore- 
going argument, where I have alſo obſerv'd man 
other things upon that reſolution of 2 Hen. VII. 
concerning Sheriffs. | 

The Chief. Juſtice Herbert ſuppoſes the miſchiefs 
recited in the preamble of that Statute of 23 H. VI. 
cap. 8. concerning Sheriffs continuing in their offices 
longer than one year, to be equal, if not greater 
(as he judges) than the miſchiefs recited in the Sta- 
tute of 25 Car. II. by Papiſts being in offices. 
And from thence, I preſume, would inter, that the 
caſe of Sir Edward Hales is not ſo fatal in the con- 
ſequence, as the caſe of a Sheriff. 

I may appeal to any ordinary judgment, and to 
the fad experience and trial we have ſo lately had, 
and to the danger we were ſo lately in (from which 
Almighty God, by no leſs than a miracle, hath in 
great mercy deliver'd the Yon ) whether the miſ- 
chiefs that could any way poſſibly ariſe from the diſ- 
penſing with the former, (I mean the Statute con- 
cerning Sheriffs) be comparable to the infinite miſ- 
chiefs ariſing from putting Pa piſts into office, and 
intruſting them with our Religion, and all our Civil 
Rights. 
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The Chief - Juſtice, upon thoſe words of the Sta- 

tute concerning Sheriffs, viz. That no non objtanie 
ſhall make them good, inters pag.618. that thoſe words 
do ſhew, that the Parliament which made that Act 
concerning Sheriffs, was of opinion, that had it not 
been for that clauſe, the King could otherwiſe have 
diſpens'd with that Act by a nn obſtante. 

Anfw. This to me ſeems a ſtrained inference, and 
that ir is very far from ſhewing any ſuch opinion in 
that Parliament. It rather ſignifies, that had not 
the Parliament inſerted that clauſe into the Act, the 
King might have done again as he had frequently 
practis'd before, viz. granted diſpenſations upon 
that Statute : which ill practice they endeavoured 
to prevent for the future, not approving the practice, 
nor owning the power of doing it. Ex malis mori- 
bus bone oriuntur leges. A good Law rather con- 
demns a contrary practice betore uled, 

| I heartily defire my Reader (as I have done in 
my foregoing larger argument) carefully to obſerve 
and examine of what ſort and nature thoſe ſeveral 
caſes are, which the reſolution of the cafe of 2 H. VII. 
urges to warrant that reſolution, As thole caſes 
concerning the true value of lands, which the King 
grants ; and that concerning the ſhipping of wool 


to a certain ſtaple, c. and let the Reader judge 


how vaſt a difference there is between thoſe Statutes 


in the nature, and import, and reaſon of them, and 


this weighty important Statute now before us; and 
how little that reſolution of 2 Hen. VII. can be 
warranted by the caſes there cited, being of ſo interior 
and minute a conſideration, in compariſon of the 
principal caſe. 

It is true, Sir Edward Coke (if the twelfth Re- 
port which goes by his name, be-truly his) hath 
ſince that reſolution given in 2 Hen. VII. found out 
new and different reaſons and arguments, which are 
not urged, and therefore I preſume never ſo much 
as thought on, at that time by the twelve Judges, 
who gave the reſolution in that caſe of 2 Hen, VII. 

T hus ſays Sir Edward Sandys, in his relation of the 
Religion uſed in the weſt parts of the World : thoſe 


of the Roman Religion made their greatneſs, wealth 


and honour, to be the very rule by which to ſquare 
out the Canons of their Faith; and then did {et 
Clerks on work to deviſe arguments to maintain 
them. 

Sir Edward Coke ſeems to juſtify that reſolution 
concerning Sheriffs, from this ground, viz. That 


the King bath a ſovereign power, io command any of 


his ſubjecis to ſerve him for the publick-weal. And 

this is (fays he) ſolely and inſeparably annexed 10 bis 

perſon, and that this royal power cannot be reſtrain'd 
by any Af of Parliament; 12 Rep. fol. 18. 

That it is not ſolely annexed to the King's perſon, 
appears by the ſeveral Acts of Parliament, which 
I have cited to this purpoſe in my larger argument, 
fol. 34. where the power of diſpenſing with ſome 
particular Acts, was given to the King by the Par- 
lizament, and by him accepted for ſome ſhort time. 
And the whole Parliament have in divers caſes 
themſelves exercis'd this very power. 

Judge of the weight of the reaſons ſaid to be 
given there by Sir Edward Coke, by that one in- 
itance of his in the cafe he puts of purveyance, 12 
Rep. fel. 19. which (he ſays) cannot be taken 

from the King, no not by Act of Parliament. 

Yet we have lived to ſee it lately taken away by 
Act of Parliament; which in the judgment of a 
Parliament (which is of the higheſt authority in 
Law) may therefore be taken from the Ku g. 
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And is the King in truth reſtrain'd from com. 
manding his ſubjects to ſerve him for the publick- 
weal, either by thoſe Statutes that diſable Sheriffs 
to continue in their offices longer than one year, or 
by our Statute of 25 Car. II. that diſables Popiſh 
Recuſants to bear publick offices: becauſe ſome very _ 
unfit, uncapable, and dangerous perſons are diſa- 
bled to bear offices of truſt and power, (and this by 
the King's own conſent to the Act, and by the ad- 
vice of the great Council the Parliament) and in- 
deed of the whole Realm? 

Does the King by this (which the Judges mif- 
call a reſtraint) want for choice of fit perſons to 
ſerve in offices? Doth the publick-weal ſuffer by 
this reſtaint? ls it not rather preferv*d by it? Hath 
not the King proteſtant ſubjects enough to bear 
offices? And are Popiſh Recuſants (who account 
Proteſtants, . Hereticks, and to be rooted out and 
deftroy*d, and with whom they hold no faith is ro 
be kept, and againſt whom they have been conti- 
nually plotting miſchief) are theſe the fitteſt to be 
intruſted with the defence of the Proteſtant Reli- 
gion, and with our Lives and Eſtates, which are all 
ws rnb more or leſs, in every publick office and 
truſt? 

And are thoſe perſons (the Papiſts) that have a 
dependance upon the See of Rome, and a foreign 
power, fit to be intruſted with the power of the 
Nation, with the Militia, and the Sea- Ports? 

Is not this to commit the Lamb to the cuſtody 
of the Wolf? | 

This Act that diſables Papiſts to bear offices, can- 
not be juſtly ſaid to be a reſtraint upon the King; 
that expreſſion ſounds ill, and takes the matter by 
the wrong handle. It rather imports the King's 
declaration and reſolution, by advice of his great 
Council, to employ none in offices and places of 
truſt, but ſuch as are moſt capable and fit, and will 
moſt faithfully anſwer the great ends for which they 
are ſo intruſted, that is, the preſervation of the 
e os Religion, which is the true Exgliſb In- 
teretr, | 

And this agrees with the rules of the Common 
Law, that if an office be granted to one that is In- 
idoneus, the Grant is void, though granted by the 
King himſelf, Of this I have treated more large- 
ly, in my argument, 5. 37. 8 

The Lord Chiet-Juſtice Herbert, page 619. asks 
the queſtion, whether ſo many ſolemn reſolutions 
of all the Judges of England in the Exchequer-Cham- 
ber, are not to be rely*d upon for Law? And I an- 
ſwer, that if they were ten times as many more, 
yet they are not to be rely*d on againſt many expreſs 
poſitive Acts of Parliament directly to the contrary. 
For what words could the Parliament uſe more em- 
phatical and expreſs, and more to the purpoſe, than 
by ſaying, that a non obſtante, or a diſpenſation, 
or a Grant of ſuch a thing, (prohibited by that 
Law) ſhall be abſolutely void, and if/o facto ad- 
judged void, and the perſon made uncapable to 
take? And is not a Judgment in Parliament, and 
by Act of Parliament, of the higheſt authority ? 

But (ſays the Chief. Juſtice, fol. 619.) the conſtant 
practice hath been to diſpenſe with the Statute of 
Sheriffs. I anſwer, it hath alſo been a very fre- 
quent practice too for the King. to make ſuch per- 
ſons Sherifis, as were none of the number nomina- 
ted or choſen, as aforefaid, by the Chancellor, 
Treafurer, Judges, and other great Officers; and it 
paſſcs for current that he may 10 do, though it be a 


vulgar error: for it hath been reſolv'd by all the 
| twelve 


1686. for not taking the Oaths of Supremacy, &C. 


twelve Judges, to be anerror in the King, See Sir 
Edward Coke's 2 Iuſtit. or Magna Charta, fol. 559. 
and yet it is praCtis'd to this very day. 

The Chief-Juſtiee, page 619. ſeems to excuſe Po- 
piſb Recuſants, for not qualifying themſelves for 
offices, by taking the oaths and the teſt, c. for 
chat no man (ſays he) hath it in his power to change 
his opinion in Religion as he pleaſeth, and there- 
fore it is not their fault. It is an error of the mind, 
. | | 

Anſw. Here is no occaſion taken to find fault 
with them for their opinion; let them keep their 
Religion ſtill, if they like it ſo well, who hinders 
chem? This Act of 25 Car. II. impoſes no penalty 
upon them for their opinion. But is there any ne- 
ceſſity of their being in offices? Muſt they needs 
be guardians of the Proteſtant Religion? The Pe- 
nalty upon them by this Act, is not for their opi- 
nion, but for their preſuming to undertake offices 
and truſts, for which they are by King and Parlia- 
ment adjudg*d and declar'd unfit. | 

Page 620. The Chief-Juſtice Vaugban is brought 
in, arguing for the King's power of diſpenſing 
with (Nominal) nufances, (as he is pleas'd to call 
and diſtinguiſh nuſances.) The word {Nominal,) 
as there underſtood, imports, that though a Parli- 
ament declares any thing to be a nuſance, (as 
ſometimes they do in Acts of Parliament, to ren- 
der them indiſpenſable) which yet in its proper na- 
ture would not otherwiſe be ſo conceiv*d to be; that 
ſuch a nominal nuſance (as he holds) may however 
be diſpens'd with by the King, though regularly 
= Law the King may not diſpenſe with any nu- 

ce. | 

Anfew. Shall any ſingle or particular perſon, 
though a Chief-Juſtice, preſume to call that a meer 
nominal nuſance, which a Parliament by a ſolemn 
Act and Law have adjudg'd and declar'd to be a 
real nuſance? Are we not all concluded by what a 
Law ſays? This arrogance is the miſchief now com- 
plain'd of. 


The Chief. Juſtice Herbert, page 620, ſays, that 


from the abuſe of a thing, an argument can- 
not be drawn againſt the thing itſelf. I agree 
this is regularly true; yet we have an inſtance to 
the contrary in the Scripture, in that point of the 
Brazen Serpent. 
riſe from the very nature of the thing itſelf, from 
the conſtitution of it. 

For the King practiſes no more in diſpenſing, 
than what theſe reſolutions of the Judges allow him 
to do by this pretended prerogative. The error is 
in the ee x . 

They have made his power to be unlimited, either 
as to number of perſons, or as to the time how long 
the diſpenſation ſhall continue. Sir Edward Coke 
ſays, and ſo the other Books, That the King is 
the ſole Judge of theſe. - 


Nec metas Rerum, nec Tempora ponunt. 


The Chief-Juſtice Herbert, fol.620. cites two clear 
conceſſions (as he is pleas'd to call them) of all the 
Commons of England in Parliament, which he 
eſteems much greater authorities, than the ſeveral 
reſolutions of all the twelve Judges. 

But how far theſe are from conceſſions, will eaſi- 
ly appear to an indifferent Reader, They are no 
more than prudent and patient avoiding of diſputes 
with the ſeveral Kings. And there are multitudes 
of the like in the old Parliament-Rolls. | 
It is but an humble clearing of themſelves from 


But in our caſe the abuſe doth a- 
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any purpoſe in general, to abridge the King of any 
of his prerogatives, (which have always been touchy 
and tender things) bur it is no clear nor direct al- 
lowance of that diſpenſing there mention'd, to be 
any ſuch prerogative in him. 

However, I am glad to ſee an Houſe of Com- 
mon, to be in ſo great requeſt with the Judges. It 
will be ſo at ſome times, more than at others. 

Yer I do not remember, that in any argument I 
have hitherto met with a vote, or order, or opi- 
nion of the Houſe of Commons hath been cited 
for an authority in Law, before now. Will the 
Houſe of Peers allow of this authority tor Law? 

It will be ſaid, that this is but the acknowledg- 
ment of parties concern'd in Intercſt z which is al- 
lowed for a good teſtimony and ſtrongeſt againſt 
themſelves. ; 

Anfw. 1 do not like to have the King and his peo- 
ple to have divided intereſts, Prerogative and the 
peoples liberties, ſhould not be look*d upon as op- 
poſites. The prerogative is given by Law to the 
King, the better to enable him to protect and pre- 
ſerve the ſubjects rights. Therefore, it truly con- 
cerns the people to maintain prerogative. 

I could cite ſeveral Parliament-Records wherein 
the poor Houſe of Commons have been forced to 
ſubmit chemſelves, and humbly beg pardon of the 
King, for doing no more than their duty, meerly to 
avert his diſpleaſure, See the caſe of Sir Thomas 
Haxey, whom the King adjudg'd a Traitor, for ex- 
hibiting a Bill co the Commons for the avoiding of 
the outragious expences, of the King's houſe, 20 
R. II. num. 14, 15,16,17, and 23. and the Commons 
were driven to diſcover his name to the King, and 


the whole Houſe in a mourntul manner craving par- 


don for their entertaining of that Bill. 

No doubt, as good an authority againſt the 
Commons for ſo ſaucily meddling in a matter fo ſa- 
cred, and ſo far above them. Yet afterwards, 1 
Hen, IV. num. gi. that Judgment againſt Sir 
Thomas Haxey was revers'd. 

As for the diſtinction, page 622. of a diſability ac- 
tually incurr*d before the meddling in an office, and 
where the diſability is prevented by the coming of a 
diſpenſation ; I anſwer, that its beingſo prevented, is 
but Petitio Principii, and a begging of the queſtion. 
And to this diſtinction I have. (I think) fully fpo- 
ken in my larger argument, fol. 40. 

The late Parliament, in making this Act of 25 
Car. II. had, no doubt, a proſpect that probably 
the Crown would deſcend upon a Popiſb Succeſſor ; 
and they levelled this Act againſt the dangers that 
might then befall our Religion and Liberties, and 
they thought it a good ſecurity : but it is all va- 
niſhed and come to nothing, by occaſion of this 
Judgment in the caſe of Sir Edward Hales, And 
that muſt be juſtified by a Fiat Zuſtitia, 

As to the objection that the Chief: Juſtice fancies 
might have been made againſt him, or advice given 
him that he ſhould rather have parted with his 
place, than to have given a Judgment ſo prejudi- 
cial to the Religion he profeſſes, pag. 622, 

This, I ſay, that for my part I ſhould never 
have advis'd him to have parted with his place, 
much leſs to have given a Judgment againſt his own 
opinion. But let his opinion be what it was, yet 
ſeeing the clear intention of the makers of the 
Law, contrary to that his opinion, and knowing 
the deſperate effects and conſequences that would 
follow upon diſpenſing with that Act, (for we were 


upon the brink of deſtruction by it) and taking 
no- 
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notice (as this Chief-Juſtice and the reſt of the 
Judges needs mult) that the King had brit endea- 
vour'd to have gain'd a diſpenſing power in this 
matter from both Houſes (which was the fair and 
legal courſe) and that yet that very Parliament which 
out of too great a compliance with thoſe times, had 
over-look*d ſo many grievances, and conniv'd at the 
King's taking and collecting of the Cuſtoms, (tho' 


in truth the Collectors, and all that had any hand 


in the receiving of them, incurr'd a Præmunire by 
it) not to mention the ill artifice uſed in gaining the 
Exciſe ; yet that Parliament of the King's, boggled 
at the diſpenſing with the Act of 25 Car. II. 
knowing the mighty importance of 1t. 

And though they could not but take notice that 
ſo many Judges at once had been remoy'd, becauſe 
they could not ſwallow this Biller Pill, and others 
brought into their places, as might be juſtly ſuſ- 
pected to ſerve a turn, and the King's learned Coun- 
ſel could not at firſt find out this prerogative to do 
his work with, till ſo many ways had been attempt- 
ed, and all prov'd ineffectual; ſure in ſuch circum- 
ſtances it had been prudence, nay the duty of the 
Judges, to have referr'd the determination of it to 
a Parliament; and the rather, becauſe it was to ex- 
- pound a Law newly made, and the conſequences ſo 
dreadful, and the intent of the Law-makers ſo evi- 
dent. | | 
And this hath been frequently practis'd by 
Judges, in caſes of far leſs difficulty and concern- 
ment. This I have allo enlarged upon in my large 
argument, pag. 26. 

Objef7. But it might have been a long time be- 
fore any Parliament had been called, 

Anuſw. We ought to have Parliaments once a 
year, and oftner if need be; and eadem præſumitur 
efſe mens Regis, que Legis; and we then ſtood in 


great need of a Parliament even for the fake of this 


very caſe. 

And theſe haſty Judgments are one ill cauſe why 
Parliaments meet no oftner ; the work of Parlia- 
ments is taken out of their hands by the Judges. 
And it is the intereſt of ſome great Officers, that 
Parliaments ſhould not be called, or elſe be haſtily 
prorogu*d or adjourn'd. j 

As to the point of the feigned action, which the 
Lord Chief-Juſtice ſeems to juſtify, I conceive he 
miſtakes the force of the objection. Feigned ac- 
tions may be uſeful ; but this action againſt Sir Ed- 
ward Hales, is ſuſpected not only to have been 
feigned and brought by Covin between him and his 
ſervant and friend, but it was feignedly and faintly 
proſecuted, and.not heartily and ſtoutly defended. 


This ſolemn reſolution was given upon a few 
ſhort arguments at the Bar, and without any at the 
Bench, and upon other reaſons (as I have heard) 
which were then made uſe of, are now given by the 
Chief-Juſtice ; but the times will not bear them. 

After all, I intend not by this to do the office of 
an accuſer, nor to charge it as a crime. But as J 
think myſelf bound in duty, on the behalf of the 
whole Nation, of myſelf, (though a ſmall part and 
member of it) and of my friends, I humbly pro- 
poſe, that the Judgment given in Sir Edward Hales's 
caſe, may, after a due examination, (if there be found 
cauſe) be legally revers'd by the Houſe of Lords, 
and that reverſal approv*d of and confirm'd by a ſpe- 
cial Act of Parliament. | 

But as that Judgment of the Lord Chiet-Juſtice's 


Cole 11. Rep. fol. 88. 


the definition of a diſpenſing power, with the per- 


2 Jac. II. 


was of the utmoſt conſequence, and his Vindic:. 
tion far from ſatisfying the People; Mr. Ates. 
a very conſiderable man in his profeflion, at tha: 
time, undertook the anſwering the Cuict-Juſtice : 
Therefore to ſet the whole matter in a true light. 
and to obſerve an exact impartiality, Mr, Attooud*s 
Examination of the Chict-Juſtice's Account, is hete 
inſerted, as follows, 


The Lord Chief fuſtice Herbert's Account 
examin'd, by William Atwood Eſq; Bar- 
riſter at Law; wherein is ſheen, That 
thoſe authorities in Law, whereby ge 
would excuſe his Judg ment in Sir Edward 
Hales's caſe, are very unfairly cited, and 
as ill applied. 5 


W ER E it not the reproach of our times, to 


have had men advanc'd to Courts of Judi- 
cature, for other merits, beſides Integrity and 
Learning in the Laws of their country; it might 
ſeem a great piece of vanity in me, to anſwer a 
Book ſtamp'd with the name and authority of a 
Chief. Juſtice. 

Let, perhaps, I might be thought not without 
cauſe to take this as my more immediate Province; 
having been the firſt of the profe ſſion, who ventur'd 
in publick companies to ſhew, how wofully that 
innocent Book-caſe 2 Hen, VII. in relation to She— 
riffs, has been miſtook, or wreſted to ſcrve for co- 
lour to that haſty Judgment in Sir #dward Haless 
feigned caſe. | | 

Wherefore, how needful ſoever the Chief- Juſtice 
may find it, to make proteſtations of his ſincerity 
vid. Account p. G16. this may ſuperſede any ſuch from 
me. Nor would I willingly call his a proteſtation 
contrary to apparent fact (eſpecially confidering 
that weakneſs of Judgment manifeſted by this de- 
fence) did he not give too great occaſion for it. 1, 
From the large ſteps which he took to precipitate, 
and, as Iam well aſſured, to ſollicite that reſolution. 
2. The manner in which he delivered it, widely 
differing from what he now prints. 3. The unfairneis 
of his preſent quotations. And, 4. The unhappineſs, 
not to ſay worſe, of thoſe inſtances which he is 
pleaſed to give of his ſincerity, | 

I ſhall not diſpute, or repeat his Lordſhip's ſtate 
of the caſe : but the queſtion upon it being, whe- 
ther the King may by his prerogative diſpenſe with 
the Statute, 25 Car, II. cap. 2. requiring all perſons 
in any office under the King to take the teſt againſt 
Popery, I ſhall enquire, | 

1. Whether thole Books, which he relies on as 


authorities for his Judgment, give any colour to it. 


2. Whether, admit they did, they would coun- 
tenance the reſolution as he delivered it. 

3. Whether thoſe Inſtances which he offers of his 
ſincerity, may reaſonably be taken for ſuch. 

4. Whether he in any meaſure clears himſelt 
from the imputation of being highly criminal. 

His Lordſhip, like a maſter-diſputant, begins, as 
he thinks, with a definition of a diſpenſation, which 
he ſays, Account, p. 617. 1s given by the Lord 
Coke * : Diſpenſatio mali probibiti eſt de jure Domino 
Regi conceſia, propter impoſſibilitatem previdendi de 
omnibus; & diſpenſatio eſt mali probibiti provida re- 
laxatio, utilitate, ſeu neceſſitate penſatd. 

Where, I muſt ſay, he very unlearnedly clogs 
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ſon in whom ' tis ſuppoſed to be lodged : nay, 
and the reaſontoo why it ſhould be ſo, which nei- 
ther the Lord Coke, nor common ſenſe, gives him 
any warrant to bring into the definition. However, 


it ſeems, according to this, a diſpenſing Power, in 


ſome caſe or other, is veſted in the King; which 
yet is far from proving any thing to his purpoſe : for 
either the King may in all caſes diſpenſe as to par- 
ticular perſons, and then his diſtinction of malum 
probibitum, v. p.617. and malum in ſe, falls to the 
ground ; or elſe it reaches only to thoſe caſes, in 
which the judgment or flattery of Judges have aſ- 
cribed it to him, 

He adds out of the Lord Coke,(p.617.)11Rep.f.88. 
as an enlargement upon what he calls the defini- 
tion, Inaſmuch as an Af of Parliament, which ge- 
nerally prohibits any thing upon a penalty that is po- 
fular, or only given to the King, may be inconvenient 
to divers particular perſons, in reſpect of perſon, time, 
or place; for this purpeſe the Law gives a Power t9 
the King to diſpenſe with particular perſons, Where 
the Lord Coke manifeſtly reſtrains the penalty, to 
ſuch as is given the King as Head of the People, 
upon which account only he calls it popular : nor, 
indeed, can be thought to take in what is granted 
to any ſubject that will inform; it being mentioned 
without diſtinction, whether before or after an In- 
formation commenced, 

And that the Lord Cote's words here, 7 Rep. f.36. 
ought not to be ſtrained farther, is yet more evi- 
dent, from the caſe of penal Statutes, on which Sir 
Edward Herbert's miſ-repreſentations will occaſion 


my more particular remarks. 


As Sir Edward, conſidering what intereſt he has 
ſerv*d, may be preſum'd ſomething converſant with 
Prieſts and Jeſuits, he might, among others of leſs 
uſe, have conſulted the learned Syarez *, who after 
the definition, which he makes to be Legis humane 
relaxatio, in a diſtinct Chapter ſhews, with whom 
the ordinary power of diſpenſing (which he diſtin- 
guiſhes from that which is delegated) is lodged, 
where he ſays, ib. c. 14. f. 395. Certum eſt eum ha- 
bere ordinariam poteftatem diſpenſandi, qui 2 tult : 
And he gives the reaſon, Quia ab ejus voluntate & 
potentid pendel, So that none can have this power, but 
he, or they who are veſted with the legiſlative, ex- 
cluſive of others, or ſuch as have * from 
thence. That the King has not the legiſlative ex- 
cluſive of others, is what I have formerly proved at 
large ; and it lies on the other fide to ſhew, that 
the diſpenſing power has been delegated to him. 
Yet thus much may be ſaid on the contrary. 

Firſt, Fhat the King could not in law be pre- 
ſumed to have exerciſed ſuch a power by himſelf; 
for that the ancient law provided, that he ſhould 
have a Council choſe in Parliament, who (as the 
Charter affirm'd to be declaratory of the ancient 
law, and fworn at the coronation of Hen. 3. has 
it ) were ſworn quod negolia Domini Regis & Regni 
figeliter tractabuni, & ſine acceptatione perſonarum 


omnibus juſtitiam exbibebunt: and that it was account- 
ed the Law long after that, appears by the im- 
peachment of Roger Morlimer, 4 E. 3. part of 
which was, that J/hbereas it wwas ordained in the Par- 
liament next after the King's Coronation that four Bi- 
bo ps, four Earls, and four Barons, ſhould ſtand by 
tbe King,. Pur luy Counſeiller ; without whoſe a,. 
ſent Nul gros Buſoign ne fe Feuſt : nevertheleſs 
Mortimer would undertake to manage all by him- 
ſelf, accroaching royal Power : And it is eaſily to 
be ſhewn, that ſuch a Counſel was in uſe, or con- 
tinually inſiſted on, as the right of the Kingdom, 
from the time of the Charter, confirm'd 28 Hen. 3. 
till the end of the Reign of Hen. 6. 

2. A Power to grant ven ob/tante*s to Statutes, 
could not have been a right in the Crown at com- 
mon law; for we have clear proofs of its odious 
and condemned beginning from the ſulphureous 
fountain of Rome, as an honeſt popiſh lawyer con- 
feſs'd with a deep ſigh. 35 Hen. 3. This uon ob- 
ſtante Matthew Paris calls, a deteſtable addition a- 
gainſt ail Reaſon and Juſtice : And when, the year 
after, King Henry urged the example of the Pope 
for non objtante*s, the Prior of Feru/alem ſays, God 
forbid you ſhould uſe this unpleaſant and abſurd word; 
as long as you obſerve Juſtice you may be King, and as 
ſoon as you violate it, you will ceaſe to be Xing; which 
ſhews how little foundation in law it then was 
thought ta havez and what the whole Nation 
thought of the Pope's uſe of it, may be ſeen at 
large in Matthew Paris, and Mr. Prynne's Animad- 
verſions on the 4th Inſtitute d. . 

Farther, the reaſons given why the King ought 
to have this power, fail here upon many accounts. 

1. In that the intereſt of the whole, of which 
the Legiſlators are the beſt Judges, when they 
make the law without exception, ought to out- 
weigh all private inconveniences. 

2. The Law has provided a more certain and e- 
qual remedy 3 having taken as ſufficient care for 
the meeting of Parliaments, once a year at leaſt, 
and I may ſay, ** ſitting too, as it has for the 
ſitting of the common Courts of Juſtice ; as appears 
from the ſeveral Statutes in print, and others in the 
Rolls, which avoid the common cavil upon the 
words, ofiner if need be. 


And theſe were, like the famous triennial Act, 


proviſions for the greater certainty of meeting ſo 
often at leaſt, but no receſſions from the old law 
which, as appears both by the Mirrour, and the 
life of King Alfred T, was for the great Council to 
meet twice a - year at London. 

3. The great reaſon aſſigned in the Latin quo- 
tation from the Lord Coke, propter impaſſibilitatem 
prævidendi de omnibus particularibus, which is after 
diſtinguiſhed, as to perſon, time, and place, can 
by no means be applied to the caſe in queſtion : 
For, 1. The law was made but very few years 
before their Lordſhips Reſolution, and not grown 
more inconvenient by length of time, to any 


Par- 
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2. Vid. Mod. ten. Parl. Parliamentam ſeparari non debet, dummodo aliqua Petitio pendeat indiſcuſſa vel ad minus ad quam non 
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particular perſon, than it was at the making of the 
Act. 2. The law-makers had in their immediate 
proſpect every particular perſon of the Romi/h com- 
munion; and the time when, and place where the 
danger would happen, if any ſuch were commiſſi- 
oned, | 
Let us now ſee what help he can have from his 
ſecond quotation from the Lord Coke, which 1s 7 
Rep, fol. 73. But he intends, I ſuppole, fel. 37. 
and would have it believed, that it was the opinion 
of all the Judges in England, 2 Fac. 1. that the 
King may diſpenſe with any particular perſon, that 
he ſhall not incur the penalty of the Statute, tho? 
it be an Act made pro bono publico ; and that this is 
a truſt and confidence inſeparably annexed to the 
royal perſon of the King, Account, p.617. In which, 
1. He again overthrows his diſtinction of malam in 
ſe, and probibitum, making that power at large, in 
relation to any Statute pro bono publico, 2. He ma- 
nifeſtly perverts the Lord Coke's ſenſe, whoſe words 
are, 7 Rep. fol.36. When a Statute is made pro bono 
publico, and the. King, as Head of the Common- 
' evealth, and the fountain of Fuſtice and Mercy, is by 
all the Realm truſted with it; this is a truſt and con- 
fidence inſeparably adjoined and annexed to his royal 
perſon, in ſo high a point of Sovereignty, that he can- 
mot transfer it io the diſpoſition or power of any private 
perſon, or to any private te 3 for this was committed 
15 the King by all his ſulj?As, for the publick grod, &c. 
But true it is, that the King can upon any cauſe mov- 
ing him, in reſpe& of time, place, or perſon, &c. make 
a non obſtante 10 diſpenſe with any particular perſon, 
that he ſhall not incur the penalty of the Statute. 
Where the ſole queſtion was, of transferring o- 
ver a penalty granted to the King, as entruſted by 
all the Realm to ſee the Sratute put in execution, by 
inflicting the penalty. This truſt is adjudged in- 
ſeparable, and nor to be transferred over ; but that 
however the King may diſpenſe with the penalty 
granted to himſelf : upon which, I mult ſay, our 
Chief- Juſtice has made a very foul ſtretch; for 
what is this to the informer's part, concerning which 
the queſtion before him was? Bur ſurely there is a 
mighty difference between theſe two propoſitions : 
« Where the ſubjects have entruſted the King with 
& a Statute made for the publick good, this truſt 
« js inſeparable, and cannot be transferred to ano- 
te ther: but the Statute fo entruſted, may be diſ- 
« penſed with;“ which is all that is to be gathered 


from my Lord Cote: And this, «+ Tho? an Act 
« be made for the publick good, yet the King 


% may diſpenſe with it, and this is a truſt and con- 
« fidence inſeparably annexed to the royal perſon 
« of the King” ; which is Sir Edward Herbert's 
perverſe Comment. In ſhort, Lord Coke ſays, 
Where the King is entruſted with the execution of a 
Statute made for the publick good, be may diſpenſe with 
that Statute. Sir Edward Herbert ſays, He may dif 
penſe with any Statute made for the publick good. Up- 
on which *tis to be obſerved, that the queſtion in 
the Lord Coke, was not of diſpenſing, but granting 
over the penalty; which penalty, he ſays, is not 
to be transferred over: the other would make it of 
diſpenſing, and that that power is inſeparable, and 
not to be transferred; ſo apparently changes the 
ſtate of the queſtion. 

His next ſtep is to the Vear- book of H. 7. f. 11, 


Chief. juſtice Fizenx, 11 H. 7. F 12.4. 


2 e. 


& 12. in which he leaves us to ſcek the year, which 
is 11. This he calls the firſt, and great caje which 
he cites, wherein the King's diſpenſing power i; 
deſcribed and limited. | 
There is a diverſity, ſays the Book (Arcoun; 
e p. 617.) between malum frobibitum, and malum bo 
© ſe; as a Statute forbids any man to coin Money g 
and if he does, he ſhall be hanged ; this is 44m 
« probibitum : For before the Statute, coining mo- 
e ney was lawful, but now it is not fo, and there- 
fore the King can diſpenſe with it. So if a man 
„ ſhip wool in any place but Calais, it is mal 
e propibitum, becauſe it is prohibited by Act of 
« Parliament. But that which is ma/um in /e, the 
King, nor no other perſon can diſpenſe with: as 
ce if the King would give a man power to kill ano- 
e ther; or licenſe one to make a nuſancs in the 
high: way, this were void; and yet the King 


can pardon theſe things when they are done,” 


Upon this cafe 'tis obſervable, that the power of 
diſpenſing is here aſſerted in relation to things, and 
not perſons : wherefore according to this, taken in 
Sir Edward [Terbert's latitude, the King may grant 
diſpenſations to all in general, where the matter is 
only malum probibitum : Whereas he himſelf owns, 
that the nature of a diſpenſation is particular, and 
given to particular perſons by name, 2, Many 
things in Magna Charta, nay the moſt, are but u- 
ta probibita , and ſo Magna Charta it ſelf may be 


diſpenſed with : when he himſelf owns, that the 


King cannot diſpenſe with one tittle of Magna Char- 
ta: And methinks he could not but oblerve this 
contradiction. Wherefore the rule there, admit it 
were a Judgment in law, as it was not, being only 
ſpoken obiter, by one of the Judges *, can be ap- 
plied only to ſuch caſes as are there cited, The firſt 


is that of coining money, which goes upon the 


ground in Moor's Repor!s F, where *tis ſaid, that 
ſuch Statutes as give a Prerogative may be diſpenſed 


with And that of ſhipping wool at Calais, the 


King's Staple, is of the ſame nature; and both ſuf- 
ficiently ſhew the diſtinction of malum probibitum 
from malum in ſe, to relate barely to ſuch things as 
become evil by accident, as they are againſt an ac- 
cidental prerogative: which no way interferes with 
the rights of the ſubjects in general, or particular. 
And I much wonder that Sir Edward Herbert 
ſhould cite my Lord Vaughan, in the caſe of Thomas 
and Sorrel, as confirming what he would infer from 
the Year-book, when Lord Vaughan ſays, fol. 332. 
That old Rule has more confounded men's Fudgments 
on the ſubject, than rectiſied them ; and fol. 333. him- 
ſelf denies that the King can diſpenſe with every ma- 
lum prohibitum by Statute, tho' prohibited by Sta- 
tute only. | 


Oh, but my Lord Vaugban ſhews, that a Diſpen- 


ſation does jus dare; and makes the thing prohibit- 
ed to all others, lawful to be done by him that has 


it. Does he ſay this of every malum probibitum? 


By no means: Wherefore we muſt apply it to the 
caſe then in queſtion, which concerned wine-licen- 
ces; about which the King had a Prerogative by 
ſtatute law: and the diſpenſing with that, falls 
within the rule in Moor + , agreeing with the Lord 
Coke, in the caſe of penal Statutes. Yet even thus 
much was a point gained by the Prerogative, ſince 


the % of H. 7. for it is then made a doubt before all 


the 


+ Moor's Rep. f. 714. Indeed the Book ſpeaks alſo of diſpenſing with Statutes, reſtraining the Prerogative; but that concerns 
no: the Inttances here of things forbid the Subject for the limitation of thay Power, vid. infra, ; 


t Sup. f 714. 7 Rep. f. 36.6. 
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the Judges of England, in the Excbequer- Chamber, 
and adjourned over for the difficulty*, Whether the 
King could licenſe the ſhipping wools elſewhere 
than at Calais; one of the very inſtances which Sir 
Edward Herbert relies on: And Chief. Juſtice Huſ- 
ey was poſitive, that the King could not licenſe it; 
cho' indeed the Chief Baron, and ſome others, held 
as Tineux did afterwards, Wherefore no body of 
jeſs aſſurance than our Chiet-Juſtice can ſay, from 
cheſe Caſes reſults this plain ſyllogiſm : | 

Ip hatever is not prohibited by the Law of God, but 
tas lateful before any Act of Parlianient made to forbid 
it, the King by his diſpenſation may make lawful again, 
to that jy > who has ſuch diſpenſation, tho it conti- 
nues unlawful to any body elſe, &c. Acc.p.617, In which 
if we grant his major, I will own, the concluſion to 
bring it to Sir Edward Hales's caſe, is not criminal. 
Yet the propoſition is ſo pernicious, ſtriking, at the 
very foundations of our Government, that if there 
were a reſolution, inſtead of an extrajudicial opi- 
nion, giving that countenance which even that 
jooſe opinion does not; yet it ought to be reject- 
ed: For if all Acts of Parliament contrary to Magna 
Charta are void, as ſome have held, I am lure 
much more ſo would ſuch Reſolutions of Judges 


he. And that ſuch an one would be contrary to 


that Great Charter, is evident: for no man can ſay, 
that all things prohibited by Magna Charia, are 
prohibited by the law of God. 

To come to Sir Edward's next great caſe, as he 
calls it, Acc.p.618.but indeed the only one which has 
coloured the reſolution to the world ; which is that 
2 l. 7. Notwithſtanding his promiſe, he p.617, has 
not been ſo fair to give tlie words of that caſe, or ſo 
much of them as is material, leſt every body might 


judge of how little uſe it would be to him; nay, 


left men ſhould be for ſatisfying their own eyes, he 
has not directed to the ſolio. | 

The Engliſb of the material part is thus f: * In 
& the Exchequer-Chamber all the Juſtices were 
« ſhewn for the King, how King Edward the 
« fonrth, by his Letters Patent, had conſtituted 
« the Farl of N. Sheriff of the ſame County; 
«& and had granted the ſaid Earl the office of She- 
<« riff of the ſaid County for the term of his life, 
<« with all the other offices tended, thereto belong- 
« ing ; rendring to the King at his Exchequer, an- 
„ nually, 100 J. without any account, or any o- 
ether thing to be given for it, Sc. | 

« Now, 1. Whether this Patent was good? And 
« alſo, 2. How this Patent ſhall be intended ?- 
«« were the points in queſtion; And as to the firſt” 
« point, the Julfices held the Patent good; for it 
« is a thing which may well be granted for term of 
« life or inheritance : as divers Counties have a 
Sheriff by inheritance 3 and this commenced: by 
a Grant of the King. Then was ſhewn a Re- 
«« {umptich : and then was ſhewn a Proviſo for. H. 


Earl of NM. ſo that the Patent remains in ĩts ſorce. 
<« Radcliff ſhews the Statute of 28 E. 3. c. 7. and 


«« 24 E. 3. c. 5. That no Sheriff ſhall be more than 
„ one-year, Sc. altho? he had a now obſtante. And 


« notwithſtanding} this, that the King ſhall always: 


« have his Prerogative, as of the value and certain- 


« ty of che landy and other things granted by the 
„Eing, and of wools ſhipped, and of Charters of 


Vor. VII. 


91. 7.7 2. b. 3. d. + 2M. 7. f. 6. b. & 7. 2. 


F. 7. a. Brook's Patents, u. 45. 


** Fitz, Ab. tit. Grant, u. 22. 
+4 Vid, Cams. Brit f. 115, Vid. Drgdale's Baron. F. 2. Brompton, a. f. 779. ad 798. de Regno Northumb. 


© murder, and many other cafes where the Sta- 
„ tutes are, That Patents that want theſe things 
i ſhall be void; yet the Patents are good with a 
te non obſtante : But without a non obſtante the Pæ- 
« tents are void, by reaſon of the Statutes. So here 
ce the Patent, with a non obſtante, Sc.“, 

This is all that is ſaid in the Book upon the firſt 
point, upon which 'tis obſervable, 

1. By the Book it would ſeem, that this Radcliff 
was but a Serjeant at Law; for at the end of the 
caſe, Brian Juſtice demands of Brian Radcliff, Sc. 
Yet indeed I find upon ſearch, that he was a Baron 
of the Exchequer. OAT = 

2. What Radcliff ſays, is after the reſolution of 
the Judges is over, and no way influenced that. 

3. Whereas Sir Edward Herbert ſays, the reſo- 
lution was upon 23 H. 6. c. 1. Radcliff, who ſhould 
better know the ſubject - ob debate, diſcourſes only 
concerning the Statutes, 28 E. 3. c.7.+ and 12 E. 
3. c. 5. which are barely prohibitory, without any 
mention of non objt antes, or any avoiding: or diſa- 
bling clauſe. Indeed heres 4 it being upon a ſud- 
den diſcourſe, as the Book ſhews, miſtakes the Sta- 
tutes, as if they had ſuch clauſes: and Brook ||; who 
cites part of the Patent, which it ſeems he had ſeeny 
ſays, there was in it a aon obſtante to the Statutes 
28 ZE. 3. c. 7 AID. ito” 5 

Fitæberbert ** indeed ſays, R. objected the-23 H. 
6, but for that it liber judex. 1 
4. But above all, tho' our Chief: Juſtice calls 
them the Judge's enemies, Acc. p. 618. who ſay, the 
point of non obſtante is not reſolved in this caſe, 
which he calls confidence; and that they may as 
well deny one of the ten Commandments : *Tis 
manifeſt beyond contradiction, that the reſolution 
ended at i/int que le Patent demurr en ſa force: after 
which comes RadthifPs diſcourſe, and the reſolution 
went upon two grounds. hots 

1. That this was a thing grantable for inheri- 
tance, or for life; which if it were, it could not 
be preſumed to be touched by the prohibitory Sta- 
tutes: And beſides, if the queſtion had been upon 
the other, the caſe had been an exception out of the 
Statute 3 for the ++ Statute excepts ſuch Counties in 
which divers of the King's Liege People be inheritable 
to the office of Sheriff at the making of the Statute 3 
and alſo ſuch. perſons who have Eſtate, of freebold in 
the office of Sheriff, at the making of the Letters Pa- 
tent made to them of the office of Sheriff, Sc. Now 
whether this were really a County ſo inheritable, of 
of an Eſtate of freehold, at the time, or no, is not 
ſo, very material; being at leaſt it was ſo look*d' 
upon by the Judges, nay; and by the Parliament 


too, as will appear by their ſecond ground. 


But that this County was ſuch an one, I take to 
be alſo true in fact: For it is to be conſidered, that 
this was the. County of Northumberland F, which 
was a Palatinate; upon which reaſon this, with o- 
ther Counties under it, was left out of the Surv 
in Doomfday-Book, as being penſitalionibus libers : 
This Palatinate comprized Cumberland and Weſt- 
morland, among other Counties; in the laſt of- 
which, the Sheriffwick is at this day enjoyed in fee; 
Indeed Noribumberland came ſoon into the Crown, 
as early as the time of William the Second, upon 
the rebellion of Mowbray, conſtituted Earl there- 
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of in the time of William the Firſt: But the autho- 
rity in law is much clearer, that this Sheriffwick, if 
ever held in fee, would remain in the Crown as an 
inheritance in groſs, and was not merged, than any 
Sir Edvard Herbert has produced on his ſide: for 
which we may obſerve the rule taken in the Caſe of 
the Abbot of Strata Mercella, g Rep. f. 2g. b. which 
is this: When a Liberty, Franchiſe, or Juriſdic- 
tion was at the beginning erected and created by 
% the King, and there was no ſuch Flower in the 
« Crown before ; there by the acceſſion of them 
« again to the Crown, they are not extinct.“ 
Where inſtances are given of the caſes of Mar- 
kets, Hundreds, and Earldoms; nor can any one 
fay, that Sheriffwicks are ancient Flowers of the 
Crown : But more directly to our cafe, is that be- 
tween Sir Robert Atkins and Robert Holford *, which, 
tho? not in our Books, is well known. The Caſe 
was of the Grant of the Seven Hundreds of Cirence/- 
ter, with the returns of Writs to the Abbot and 
Convent of Cirenceſter : This came to the Crown by 


the diſſolution of Monaſteries, 3 1 77. 8. but yet that 


it was not merged thereby, but remained as an in- 
heritance in groſs, without the help of any Statute, 
was the opinion of the Great Hales, then Chief— 
Baron, and of two other Barons, Mindbam and 
Turner, Part of Hales's words, as I find them ex- 
cellently well reported, and full to this point, are: 

« Such Hundreds as were anciently ſeyer'd from 
<« the Counties, and come again to the Crown by 
« eſcheat or forfeirure, were ſometimes, but rare- 
ly committed to the Sheriff, and rejoined to the 
« County, but for the moſt part kept as diſtin& : 
„Rel. Brevium, and the Hundred to which it was 
<« annexed, without an actual and ſpecial re-annexidn 
«© to the County, remains in the King in grols ; 
<« for the Ret. Brevium is a thing created de novo. 
«© Suppoſe it were a Court or Juriſdiction meerly 
« created by the King, and the Hundred it ſelf, 
£* tho* ancient, yet by return to the Crown it is not 


« merged or annexed : This I know in the caſe of 
the Courts belonging to the Honours of Gloceſter 


« and Hereford, that came to H. 5. by marriage of 
*« aco-heir, it is {till in .“ 

This were enough to ſhew, that the Judges reſo- 
lution 2 I. 7. had a better legal foundation than 
what Sir Edward Herbert would ſuggeſt. 

2. But then, beſides that, there was another 

ground mentioned in the Book, which was, That 
a reſumption was ſhewn before the Judges ; and 
then was ſhewn a Proviſo for H. Earl of N. and fo 
(fays the Book) the Patent remains in its force. 
This reſumption was an Act of Reſumption 1 H. 7. 
and if this Act provided for that Earl's Grant, as 
the Judges it ſeems thought it did, who can doubt 
but the Grant was good? The Act of Reſump- 
tion is to be ſeen upon Record. Rot. Parl. 1 H. 7. 
part 2. It is a reſumption of Grants made by Ed- 
ward the Fourth; and among others, of the 2%, 
that is, Gifts of Offices : The Proviſo runs thus; 

Provided always, that this Act of Reſump- 
tion, or any other Act made or to he made in 
this preſent Parliament, be not in any wiſe pre- 
« judicial or hurtful to the ſeveral Grants and Let- 
ters Patents made to Henry Earl of Northumber- 
land, c.“ Which indeed does not make good 
any void Grant, but ſuppoſes all the Grants to him 

to be good in Law; nor would the Judges diſpute 
their ſuppoſal. 


* Sir Rob. Atkins, v. Rob. Holford in Scaccario, Hil. 12 & 23 Car. 2. Vid. Rep. penes doctiſimum Dominum Ward. 
+ Was made Solicitor 16 June, 34 Eliz, Pugd. Chron, Series, f. 99, 


+ G:enden v. Leveſque de Lincoln, 


39. The Trial of Sir Edward Hales, 2 Jac.li, | 


I admit with him, Acc. 5. 618. that 131zherbert ſays, 
and that truly, that the Patent was adjudged good; 


but the reaſon he gives agrees with what L have 


ſhewn : his words are, ſor /uc> a thing may brgran- 
table for Inheritance, or fer Life. And then I am 
ſure that the Statute does not ſay expreſly, the Pu. 
tent ſhall be void, tho” Sir Edward affirms that ir 
does. Vid. Acc. p. 618. 

Obj. It may be objected, that the exception in 
the Statute relates to eſtates in the ſubje& ; but i; 
this were an intereſt in groſs in the King, that ic 
could not be taken from him without expreſs words, 
cannot be denied me. : . 

What he cites from Plaaoden, Acc. p. 618. can he 
of no more ſervice; for he only ſays, vere it is held, 
and I agree it is held by Radcliff, Acc. p.618. with a 
miſtake of the Statute, That the King can grant a 
Sheriffwick for more than a year: Yet whereas he 
magnifies this as cited by Pluwden, who, as he 
ſuppoſes, well underſtood the ſenſe of the Year- 
book : | 

1. It does not + appear that it was Plowden, but 
one who was of Counſel in the caſe for the Defen- 
dant, who mentions this. 

2. He mentions it only as a Caſe in Fitzberver:;, 
Plowden, f. 502. without referring to the Book, 
7. 

But the ſecond point raiſed before the Judges, 
2 H. 7. which occaſioned the main debate in that 
caſe, as appears by the Book, ſhews, that the re- 
ſolution could not be upon the point of Preroga- 
tive; for they queſtioned whether the King could 
diſpenſe with his own profit: And all the Judges, 
except Brian and Catesby, held, that the Patentee 
ſhall account for the green wax, and other things, 
notwithſtanding the clauſe of abſue reddendo compu- 
tum: But the debate concerning other things ariſing 
upon that ſecond point, was adjourned ; the firſt 
reſolved upon the grounds above, 

Tho? hitherto there is no proof, that any one of 
authority in the Law has taken the Book 2 H. 7. in 
Sir Edward Herbert's ſenſe, which yet would be of 
no moment if they were expreſs, being the Book is 
to be feen, and clearly otherwiſe ; yet he thinks 
my Lord Coke will bear him out, and to this pur- 

ſe he cites two places: one, where he ſuppoſes 
that the Lord Coke not only authorizes this ſenſe of 
the cafe, but aſſerts the prerogative, Acc. p. 618. in 
much higher terms than they would preſume to do: 
and by the ſecond he would have it believed, that 
if the Lord Coke be a faithful Reporter, all the 
Judges of England took that caſe in the ſame ſenſe. 

The firſt is the caſe of cuſtoms, 24 Eliz. which 
is pregnant with many objections againſt its being of 


_any force in this caſe. 


1. The Book, 12 Rep. f. 17. is of ſuſpected au- 
thority, being printed in the late times, and what 
the Lord Cote never owned, or thought fit to 
print in his life-time. | | 

2. This comes foiſted in among caſes in the time 
of King James, without any parallel cafe which 
might occaſion the placing of it there. 

3. It was when the Lord Coke was but a young 
Reporter, it being ten years before he was King's 
Sollicitor. + 

4. Ir is not only no point in queſtion relating to 
the caſe where *tis cited, and ſo extrajudicial, but 
wholly foreign to it: For the queſtion was, Whe- 


ther goods ſold before they were landed, were to 


"nr þ 


ay cuſtom within the Statute 1 Eliz. c. 11. Where- 
ſore being barely a nemorandum of a young Re- 


porter, no way occaſioned by what went before, it 


cannot poſſibly have any weight. 

5. The fancy'd reaſon here given why the King 
may diſpenſe with the Statute of Sheriffs, is none ar 
all; for whereas it ſays, 12 Rep. f. 18. That the King 
has a ſovereign Power to command any of bis Subjects 
to ſerve bim for the publick weal, and this ſolely and 
' inſeparably. annexed to bis perſon z and this roy al power 

cannot be reſtrained by any At of Parliament”; There 
is no authority cited for this, but the caſe 2 H. 7. 
which, as appears to any body that reads it, neither 
has that reaſon been mentioned ſo much as by any 
one Judge, nor in the lcaſt goes upon the point of 
the prerogative. Beſides, if the King can command 
any ſubje& to ſerve him for the publick weal, ei- 
ther he is to be Judge, or the Laws: If the latter, 
then no perſon not qualified by law is obliged to 
act; nor tho? qualified, to do any thing forbid by 
the laws: If the former, as the words imply, then 
the King's commands may be pleaded to juſtify any 
ill miniſter who has rendred himſelf obnoxious.to 
the laws. But that this cannot be, is ſufficiently 
evinced by neceſſary examples in all ages. And this, 
by the way, may ſhew how falſe, as well as perni- 
cious, that doctrine is which tells us, that WZ«#z 
in the New Teſtament, always ſignifies the authority 
of a Perſon, not of a Law. Or, as another has it 
to the ſame purpoſe, By higher Powers, it is evi- 
dent, we are to underſtand the perſons of ſovereign 
Princes, or Governors, not the Laws and Conſtitu- 
tions, as our Republican Doctors pretend. 

Of the ſame batch is another memorable poſition, 
That the King's moſt illegal As, tho* they have not 
the authority of the Law, (for indeed, to ſay they 
have, would be a blunder with a witneſs) yet 8 
have the authority of ſovereign Power. Some will 
ſay, that this is qualified by what follows, F/bich 
is irreſiſtible and unaccountable : as if the King had 
this power only fo far as it is irreſiſtible and unac- 
countable, Whereas it is evident, the propoſition is 
entire before, being the medium whereby he would 
prove, that the King's illegal Acts are not inau- 
thoritative; in proof of which medium, he after- 
wards affirms, that the ſovereign Power which 
made the laws, and can repeal and diſpenſe with 
them, is inſeparable from the perſon of the Prince, 

Reduc'd to a Syllogiſm, it runs thus; The autho- 
rity of Sovereign Power is irreſiſtible and unaccounta- 
ble; but the King's moſt illegal ads bave the authority 
of Sovereign Power, This is an entire propoſition, 
upon which he concludes, Ergo, the King's moſt il. 
legal acts are irreſiſtible and unaccountable. This aſ- 
ſumption he goes to prove from the ſuppoſition, 
that ſuch a Sovereign Power as he deſcribes, 1s inſe- 

arable from the perſon of the Prince ; upon which, 
or the like Doctrine, another raiſes this comfortable 
uſe : In all Sovereign Governments, (and ſuch he at 
large endeavours to ſhew England to be) Subjects 
muſt be Slaves as to this particular 3, they muſt truſt 
their lives and liberties with their Sovereign. 

But for the honour of our Gown, this may be 
ſaid, That ſuch hereticks never appeared among 
lawyers, till Divines began thus to wreſt the laws 
and ſcriptures to their own damnation. But as the 
former quotation out of the Lord Coke can do Sir 
Edward Herbert no ſervice, upon the reaſons above 
ſhewn; much leſs can the other, which is one of Sir 

Vor. VII. 
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Edward's uſual perverſions: He tells us, Acc. ante 
2 619. That it is reſolved by all the Judges, (if my 
ord Coke be a faithful Reporter) that it is agreed 
2 H. 7. that the King may, againſt the expreſs pro- 
viſion of the Act 23 H. 6. diſpenſe with that Act; 
for that the Act could not bar the King of the ſer- 
vice of his ſubjects, which the law of nature did give 
unto him. He adds, This is reported (unleſs my 
Lord Coke had a mind to deceive the ſucceeding Judges, 
and draw them in to give pernicious opinions) as the 
ſenſe of all the Judges of England, in King James's 
lime, in the Exchequer-Chamber. Whereas the Lord 
Coke, on purpoſe to prevent ſuch an abule of his 
words, ſays in the beginning of the Caſe, 7 Rep. HA. 
e ſhall give no juſt offence to any, if I challenge 
that which of right is due to every Reporter; 
e that is, to reduce the ſum and effect of all to 
e ſuch a method, as upon conſideration had of all 
<« the arguments, he himſelf thinketh to be fitteſt 
and cleareſt for the right underſtanding of the 
true reaſons and cauſes of the Judgment, and 
« reſolution of the caſe in queſtion.” | 
Upon which it is evident, that if any one of the 
Judges mentioned this, the Lord. Coke is a faithful 
Reporter; but had he been ſilent as to this matter, 
no man could ſu pole, that ſuch a tedious argu- 
ment as that in Calvin's caſe was the reſolution in 
which the Judges concurred in every expreſſion, 
But Sir Edward Herbert's own eyes might, and 
ought to have ſatisfied him, that the Judges 2 H.. 
gave no determination upon the 23 H. 6. nor does 
the Book ſay, that ſo much as any one perſon. ſpoke 
to that Statute, or mentioned the reaſon deviſed in 
Calvin's caſe ; For that the Af could not bur the 
King of the ſervice of bis Subject, which the Law of 


Nature did give unto him. Nor could Sir Edward 


chuſe but know the abſurdity of that ground: for 
according to that, all ought to be lett in the ſtate 
of nature, as it was before any law made; ſo that 
not only any perſon might act, tho? prohibited by 
ſubſequent laws, but he might act any thing forbid 
by any poſitive law; which would make a mad 
world. And this would come of a natural allegi- 
ance due to the perſon of a King, without reſpe& 
to the laws of his Government *, And the refolu- 
tion of the Judges in Calvin's caſe, is quite contra- 
ry to this ſuppoſal; for it is there reſolved, That 
they who were born under King Zames's allegiance, 
before he had the Crown of England, were aliens 
here, notwithſtanding; that acceſſion +. 

But my Lord Coke is ſo far from giving any real 
countenance to ſuch a reſolution, as that in Sir 
Edward Hales's caſe, that he, in concurrence with 
all the Judges of England, is. expreſs to the con- 
trary 3 for in relation to the Court of Admiralty, 
he and the reſt of the Judges declare, 4 Inſi. fr 35. 
That the Statutes of 13 K. 2. c. 3. 15 R. 2. . 9. 


and 2 H. 4. c. 11. being Statutes declaring the 


« juriſdiction of the Court of the Admiral, and 
<© wherein all the ſubjects of the Realm have inte- 
reſt, cannot be diſpenſed with. by any nor ahn 
<«« te.” Nay, he gives another reſolution of Judges, 
tho' not ſo ſolemn as the former; yet what he ſays 
is warranted in the Books, and the reſolution co 
up to our caſe in ter minis, 3 1ſt. f. 154. hy words 


are, When an Act of Parliament is mais; that . 


diſableth any perſon, or maketh any ching vold, 
< or tortious, for the good of the Church or Com. 
„ mon- wealth; in that law all the King's ſubjects 
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* have an intereſt,” and therefore the King cannot 
* diſpenſe therewith, no more than with the Com- 
„ mon Law.” 7 FI 3. 

All the chimerical foundation of folemn reſolu— 
tions being thus deſtroy'd, I need not concern my- 
ſelf with the vain airy ſuperſtructure, which mult 
vaniſh in fumo ; and inſtead of the Appeal, bat 
may be relied upon, if ſuch reſolutions may not ? Acc. 
ante p. 619. I appeal to all mankind, whether our 
ſenſes are not ſufficient Judges againft theſe acci- 
dents, ſubſiſting without any ſubject, meer tranſub- 
ſtantiation nonſenſe ! Such are reaſons devis'd for a 
reſolution which never was to be ſeen. = 

But we are told, That beſides the authority of 
the caſe, we have conſtant practice that this Statute 
has been diſpens'd with ever ſince ; and if it were 
not ſo, the conſequences would be dreadful,” e 
ConviFions, Ec. Act. ante p: 619. But to this I fay, 

1, A fatto ad jus non valet argumentum, till there 
be legal determinations on the fide of the fact. 

2. The fact cannot be ſhewn, for any Sheriff to 
have enjoy*d the office for more than one year by 
the ſame Patent. | | 3 

3. However the conſequences would not neceſſu- 
rily follow * ; for we know, even Laws made by 
Kings de fav, have always been look'd on as bind- 
ing, and ſo have the admittances to Copy hold 
eſtates, made by diſſeiſors, and others without title. 
Amd, tho? I love not to lay any great ſtreſs upon 

precetlents of our own time, yet it may ferve to Sir 
Edtoard; and we well know, that notwithſtanding 
the late illegal choice of Sheriffs in the City of Lon- 
der, yet no challenges were allow'd, becauſe they 
were Sheriffs de facto. 55 
That I may not be here unneceſſarily detain'd, 
With what he ſays to real or fancied objections; 1 
ſhall haſten to his other pretended authorities, and 
ſhall begin with his laſt, as having the moſt imme- 
diate reference to the caſes above-cited, and which 
he ſeems to be moſt proud of: and that is Serjeant 
Glanvil's argument, delivered at a conference be- 
tween the Lords and Commons; wherein he owns, 
that in ſuch things as are only mala quia probibita, 
Ace. ante p. 2 f. under certain forfeitures and penalties 
to the King, and the Informer, there the King may 
diſpenſe, © This indeed is more than appears from 
any caſe that Sir Edward Herbert has cited, as J 
have ſhewn above; yet is no more than what the 
Lord Coke ſaith elſewhere , immediately after he 
has denied that power in things made void or 19711945, 
for the good of tbe Church or Commonwealth 3 in 
which, he ſays, all the King's ſubjects have an Inle- 
reſt, and therefore the King cannot diſpenſe therewith, 

no morethan with the Common Law. LEE 

All chat is more in Serjeant Glanvil, relates only 
to the nature of thoſe Laws, which were then infi- 
ſted upon; if he went further; it could no more be 
an evidence of the opinion of the Houſe of Com- 
mons in that point, not being the point put to the 
queſt ion, than his quotation out of Calvin's caſe, 15 
of the opinion of afl the Judges. But the firſt part 
of his ſpeech cannot be ſtretch'd farther than mala 
probibita had formerly been taken, that is, in rela- 
tion to new prerogatives, or at leaſt things wherein 
the ſubjects in general have no intereſt veſted in them; 


and heexpreſſly reſtrains it to ſuch caſes, wherein his 
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net do wrong 10 others ; Acc. p. as it is in my Lord 
'oxe above, and in Moor **, where "tis held, thar 
Statutes which give a prerogative, or reſtrain the 
prerogative, may be diſpensꝰd with.; but not ſuch as 
give, or diſpoſe of Intereſts. And as to what re 

ſtrains the prerogative, not coming within the — 
pronibita, tho? it falls not under conſideration here: 
yet we may obſerve the difference taken in Lord 
Hobart TÞ, where a Statute is made to eaſe the 80 
vereign of labour, not to deprive him of power. 
In the firſt caſe the King may diſpenſe, not in the 
other, | | nm 
And I think no man can doubt but the Statute 

25 Car. Il. cap, 2. which not only requires Officers 
to take the oaths, and teſt, to diſtinguiſh them — 
Papiſts, but diſables them that do not take . 
within three months, veſts an intereſt, not only in 
ſeveral particular perſons, who may be e 

but in all the ſubjects in general; and is of the 15 
ture of thoſe Statutes inſiſted on in the Petition of 
Right, and preſs'd for by Serjeant Glanvil, . Acc. 
ante p. 62 1. Not Laws inflicting penalties in 
&« mals, probibitis ; but Laws declarative, or Poſitive 

e conferring, or , confirming iplo facto an inberen- 
KRig bi, and intereſt of liberty, and freedom in the 
« ſubjects of ibis Realm, as their birthright, and in. 
« heritances deſcendable to their heirs and poſterity 5 
A freedom, I may add, from Popiſh ſlavery ny 
tyranny 3 Statutes incorporate into the body of the 


Common Law, over which, with reverence be i. J + 


ken, there is no truſt in the King's ſovereign power,” or 
prerogative-roya!, to enable him to diſpenſe wih them 
or lake from bis ſuljects that birtbright, or inheritance. 
which they haue in their liberties, by viriue of the 
Common Law, and of theſe Statutes : J may ſay, this 
Statute, | 5 

And ſuch a Statute it is, that no man that wiſhes 
well to the Proteſtant Intereſt, not only here, but 
thro” Chriſtendom, would conſent to the abrogating 
or impairing the force of it; without obtaining ſuch, 
Laws for reſtoring the ancient conſtitution, both 
for the choice of Sheriffs and Counſellors, among 
other things, as might more effectually keep out 
the Booled Apoſtles ; than any other means, next to 
the glorious expedition of his Highneſs the Prince 
of Orange : whoſe miraculous ſucceſſes are not on- 
ly the ſubject of preſent admiration, but have been 
plainly foretold in paſt ages, and will be celebrated 
in all future. | 

But to return from this ſhort digreſſion: *Tis ma- 
niteſt that Serjeant Glanvil ſpeaks as well of ſuch 
Laws as are poſitive, as thoſe that are dclarative ; 
ſuch as confer an inherent Right, as that confirm it 
and of Statute, as well as Common Law, not to be 
diſpens'd with: ſo that he is manifeſſly on our fide, 
and ſeems not in the leaſt to have exceeded the Lord 
Coke, where he makes ſo expreſs an exception of 
our caſe, from that diſpenſing power which he al- 


lows... By inherent, the Serjeant can mean no more, 


conſidering the import of confer, than actually 
veſted, and inherent, and inſeparable by any leſs 
power than that from which it was derived, Thus 
in relation to thoſe prerogatives that have been coun- 
ted inherent, and inſeparable in relation to penalties, 
and the like |||, the true meaning can be only, that 
while they continue, they are not to be ſeparated, 
and transferred over to another, Yet no thinking 

man 
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++ Hobarr, fol. 146. Vid. Vaughan, f. 57. ſpeaking of Lord Hobart's judgment, which is always accurate for the reaſon of 
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man will doubt the power of a Parliament, in rela- 
tion even to them; and if they cannot be receded 
from in particular, at leaſt they may in groſs; 
when a King does cedere imperio, or abdicare Reg- 
num, which moſt prerogative-cafuiſts T own 
may be, not only by actual ceſſion from the Go- 
vernment, but by Acts amounting to an Abdica- 
tion, and ſhewing a fix*d intention no longer to 
treat his people as ſubjects. Nor perhaps could 
there be greater evidence of ſuch intention, than 
the diſpenſing at a lump, not barely by retail to 
particular perſons, with thoſe Laws which were 
made by the united wiſdom of the Nation to ſecure 
it, as much as they thought human means could, 
or, at leaſt, the Court would yield to, againſt thoſe 
real dangers, which were in their immediate pro- 
ſpect, Nor in all probability had this encloſure 
been laid waſte, if the diſpenſing Judges had not 
made the firſt gap. 

As to Sir Edward's ſuppos'd clear conceſſions of 
this power from all the Commons of England, 1 
H. V. Acc -ante p. 620. they are quite otherwiſe than 
he repreſents them, nor would be concluſive to his 

oint however, 

In the firſt, ſays Sir Edward, ** The Commons 
% pray, that the Statutes for voiding of Aliens out 
« of the Kingdom, may be kept and executed ; 
e to which the King agrees, ſaving his prerogative, 
« that he may diſpenſe with whom he pleaſes ; 
« and upon this the Commons anſwered, that their 
intent was no other.“ 

But the Record ſays, Sauvant a luy ſa prerogative, 
c ſaving to him his prerogative.” Whatever that 
was, they declare, they never intended ro injure it. 
Then it goes on with the copulative and, which adds 
new matter, and is diſhoneſtly left out by Sir Ed- 
ward, Et gil purra diſpenſer ovelque cem queux luy 
plerra, And that he may diſpenſe with whom he 
„e pleaſes:”* Which is an additional grant, or li- 
cence to that King; but that this ſaving is but a ge- 
neral ſaving of the prerogatiye, appears by the 
very next Record, which he cites of the ſame Par- 
liament. 

Sir Edward's words are, “ In the ſame Parlia- 
«© ment, when the Commons pray, That the Sta- 
« tutes of proviſors, Statutes of the ſame nature 

« with this in our caſe, (for they were made againſt 
« the Court of Rome's encroaching juriſdiction in 
* England) I ſay, when they make the lixe prayer, 
« that theſe may be put in execution; being ad- 
« moniſhed by the King's anſwer in the former 
« caſe, they themſelves inſert in their very prayer, 
« a ſaving for this prerogative of the King's, and 
« then the King agrees to it.” Where he would 
infinvate, that this prerogative of diſpenſing with 
particular perſons, is there ſav*d; when the Record 
is expreſs to the contrary : the words in Engliſb 
are, 
« Alſo the Commons pray, for the good and 
ce profit of the Realm, that all the Statutes made 
ce againſt proviſors, in the times of the moſt noble 
« Kings E. III. R. II. H. IV. “ your Father, 
4 whom God be merciful to; may ſtand in their 
« force, and may be held, and executed in all 


points; and that no protection, nor other. grant, 
* to any perſon, by our Lord the King, working 
eto the contrary, in forbearancę of the execution 
of the ſaid Statutes, be allowable or available to 
any perſon whatſoever in this matter. And if 
any thing be done to the contrary, let it be 
held for null, or void: ſaving all times the pre- 
„ rogative of the King.“ & & $299 
The King anſwers, Let the Statutes thereof 
* made, be held and kept.“ Which is plainly 
meant according to their prayer, without the King's 
impeding the execution of them by any protection, 
or other grant to any perſon whatſoever ; and if ſuch 
grant be, that it ſhall be void, Is not this as much 
as to ſay, (Vid. Acc. ante p.618.) That no non obſtante 


hall make any ſuch Grant good? Oh, but Sir Edward 


will tell us, That this fhews that the, Parliament 
thought the King could otherwiſe have dliſtens'd with 
thoſe Atts. By no means; it only argues an abuſe 
crept in (which Matthew Paris ſhews to have been 
asearly as the time of H. III.) and likely to be 
allow'd of by the Judges; but the Parliament would 
prevent even that; and ſurely they would never pro- 
vide, that a non obſtante, or grant to a particular 
perſon, ſhall be void, if they thought the King had 
a prerogative to defeat this when he pleas'd : much 
leſs, when they expreſly pray againſt ſuch an abuſe, 
can they be thought to contradict themſelves, and 
in the ſame breath that they deſire that no perſon 


whatever may-be diſpens'd with, yet leave the King a 


prerogative to diſpenſe with whom he pleaſes, The 
abſurdity of which reaſoning, he might have ſeen 
in that excellent ſpeech of Serjeant Glanvil 3, which 
he himſelf receives as the ſenſe of the Commons of 
England, aſſembled in Parliament. | 
Wherefore the ſavings in both the Records, Acc. 
ante p. 621, can be but general ſavings, of ſich pre- 
rogative as the Kings had, whatever it were: which 
the Kings, as they began to encroach upon the peo- 
ple, or to be jealous of their eneroachments, would 
have inſerted out of abundant caution, before they 
would yield to ſeveral Acts. And theſe being Acts 
of Parliament, which could paſs but as the King 
conſented, the people were forc'd often to gild the 
pills with ſuch ſavings 3 but*cwas otherwiſe of judg- 
ments in Parliament, to which no conſent of the 
King was requiſite, &o af] 
Farther yet, admit the King had a prerogative 
of diſpenſing with particular perſons, both as to 
Aliens, and Proviſions; yet there could no general 
rule be taken from thence, becauic it would only 
argue, that the fondneſs for Aliens, and fear of dil- 
pleaſing the Court of Rome, had at firſt occaſioned 
the reſerving the power of eaſing ſome particular 
perſons, without which the Kings would paſs no 
Act againſt them. However it was, the frequent 
complaints of the Commons ||, and Acts made a- 
gainſt both the one and the other, ſhews that thoſe 
Laws were little regarded or executed, and yet that 
the King had not a prerogative allow'd him, any 
more for particular perſons, than for all in genera]. 
Sir Edward has five other trivial inſtances of the 
diſpenſing power, which however I ſhall not omit. 
One is the diſpenſing with the Statute 8 R. II. c. 2. 
Account, 


+ Vid. Gror. de Jure Belli & Pacis. Vid. Falkner's Chriſtian Loyalty, p. 544» 545- ſpeaking of the Pariſian Maſſacre, Cc. 
But if ever any ſuch ſtrange caſe as is propoſed, ſhould really happen in the World, 1 confeſs it would have its great difficultie:, 
Grotius thinks that in this utmoſt extremity, the uſe of ſuch defence, as a laſt refuge, ultimo neceſſitatis pr aſidio, is not to be con- 
demned, provided the care of the common good be preſerv'd. And if this be true, it mult be upon this ground, that ſuch attempts 
of ruining do iſo facto include a diſclaiming the governing thoſe perſons as ſubjects, and conſequent y of being their Prince or 


King. Vid. Biſhop Bilſon, of Chriſtian gr ages 
freedom, and form of their Commonwealth, 
* Rot. Parl. 1 H V. n. 22. 0 
|| Vid. Dr. Stillingfleet againſt Creſſy, from p. 426. to p. 451. 


Ed. 1586. p. 280. I never denied, that the People might preſervethe foundation, 
which they torepriz'd when they firſt conſented to have a King. V 
4 Vid. Serjeant Glanvil's Speech, ante P. 202. 
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Acc. p. 619. which requires, that no man ſhould 
go Fudge of Aſſize into his own Country: but for 
this there is only practice, which has paſs'd /#/þ fi- 
lentio, and ſo could be of no authority in Law. 
Beſides, the Statute is barely prohibitory, and does 
not render the Patents void if otherwiſe; yet I can- 
not ſay but an information would lie, tho* there 
were a non obſtante in the caſe, 

The ſecond is of diſpenſing with the Statute 10 
Ed. III. cap. 3. Acc. ante p.619. which provides, That 
whoever has a pardon of felony, ſhall find ſureties of the 


good behaviour : of which he ſays, as of the other, 


That it has been conſtantly diſpens'd with ever ſince it 
was made, But if the practice had been ſo, which 
he does not prove, it would not avail, unleſs it had 
come in queſtion judicially, whether the pardon 
would be valid to one who had not given, or at 
leaſt tendred ſureties. Indeed there is a caſe in our 
Books, where the Court did not require ſureties, 
becauſe of a particular clauſe in the pardon diſpen- 
ſing with it: but this was no earlier than 16 Car. I. 
the Judges of which time paid ſufficient deference 
to prerogative ; but that caſe ſeems to be not only 
prime impreſſionis, and without any reaſon given, 
but in effect condemn'd by the reporter, as he ſhews 
that the Court abus'd their diſcretion, if they had 


any in the matter: 'twas the cafe of Sir Matthew 


Mints, who appear*d to be guilty of ſeveral miſ- 
demeanors, for which he deſerv*d to be bound to the 
good behaviour, 'committed after the time ro which 
he was pardon'd, | 

The third and fourth inſtances, ſcatter'd from the 
reſt, are of diſpenſing with pluralities, and baſtards 
entring in Prieſt's orders; Acc. ante p. 62 2. which, 


if poſſible, will be leſs ſerviceable to him: For, 


1. Such diſpenſations are never granted by the 
King +, but by the Archbiſhop ; and the King 
only licenſes, or confirms, the Archbiſhop's diſpen- 
ſation in unuſual caſes. 

2. That the King's licence or confirmation in 


caſes unwont, as the Statute has it, is of any torce, 


is owing to the Statute, 25 Hen. VIII. cap. 21. 
Even in uſual caſes, where the Archbiſhop 


might diſpenſe, tho* the King's confirmation be 


added, yet unleſs it come in due time, it will nor 


prevent a lapſe incurr*d upon the Statute 21 Hey. 
VIII. cap. 13. againſt pluralities; as was adjudg'd 
in Digby's caſe , tho? the diſpenſation came before 
induction. And this comes up fully to one of the 


| ae in Sir Edward Hales's caſe, which our Chief- 


uſtice has not been ſo fair as in the leaſt to mention 
co be a point in the caſe : nay, quite contrary, he 
ſuppoſes it to be a caſe, Acc. ante p. 623. where a di/- 
ability is annex*d as a penaliy, and that penalty is not 
to be incurr d before legal conviction, and where the 


King's diſpenſation makes the thing diſpens'd with la- 


ful, and conſequently prevents any conviction or penalty 
at all; forgetting, that in the very ſtate of the caſe, 


he owns there was a conviction before the diſpenſa- 


tion came. So that here was a diſability actually in- 
curr'd, and that upon Record, as appears in the 
leadings; and while that Record remains, there is no 


falſifying of it, tho? in fact the conviction were be- 


fore the three months given in the Statute to pre- 
vent a diſability ,t; and he had no other means, 
than either to plead no ſuch Record, or to bring his 


* Sir Matthew Mints's caſe, Crook, Car. fol. 597. 
+ Vid. Vaughan's Rep. f. 20. Edes v. Eveſq; d' Oxford. 


2 Jac. II. 


Writ of Error. Wherefore this diſpenſation comes 
clearly within Digby*s cale, as being too late, ſup- 
ſing otherwiſe it were valid. 

As Sir Edward ſhews that he has read Thomas 
and Sorrel's cate, he might have known another req. 
ſon of theſe two cafes, viz. |||] ** That the King may 
« diſpenſe with a baſtard to take Holy Orders, 0: 
« with a Clerk to have two benefices with cure 
« which were mala probibita by the Canon Law. 
and by the Council of Lateran, not by AR of 
« Parliament; which is moſt true, For theſe are 
mention'd in the Book of Hen. VII. before any Act 
made againſt pluralities, 

There is another inſtance in that wild Annotati— 
on, upon the caſe of Cuſtoms in the 12 Rep. where 
"ris ſaid, “ See (Acc. p. 619.) 4 Hen, IV. cap. 31. 
in which 'tis ordain'd, that no Melſbman be Ju- 
« ſtice, Sc. in any part of Wales, notwithſtand- 
e ing any Patent to the contrary, with clauſe of 
„non oliſtante licet /it Wallicus: and yet without 
e queſtion the King may grant with a nor ante. 

Nor do I queſtion it neither, even before 21 Fac, 
I. cap. 38. when that Statute was repeal'd, provided 
the Wel/hman uſe not Welſh ſpeech ; and this by 27 
H. VIII. cap. 26. 

But as to theſe three laſt inſtances, it might he 
ſai] further, that if they were ſtronger than they 
prove, yet they might tall under the difference re- 


ceiv'd by him from Lord Yaughan, where he ſays, | 


the King may diſpenſe with Laws made pro bono po- 
puli complicati, but not with ſuch as were made pro 
bono ſingulorum populi; in which the Lord Vaughan 
is not ſo abſurd, as to mean, that tho” the King can- 
not diſpenſe with a Law in which any man in par- 
ticular is ſo far intereſted, as to be intitled to an 
action for himſelf alone, yet he may with thoſe in 
which all the ſubjects are intereſted. But his mean- 
ing, to make him conſiſtent with himſelf, muſt be 


reſtrain*d to Lord Co42's ſenſe upon the Penal Sta- 


tutes, which makes this power to be only where 20e 
King, as head of the Commentealth, is truſted by all 
the Realm *** , in which ſenſe, he alone is to look 
after the intereſt of the populus complicatus under 
him as head. Thus Lord Paughan, 1. Expreſly 
(Acc. p. 620.) qualifies it, when he ſays, * They are 
fro bono populi complicati, as the King in his diſ- 
e cretion ſhall think fit ro order them tor the good 
6 of the whole.” 2, He illuſtrates it by the ex- 
ample of a Pater-familias ff; * Whole eſtate, he 
ce tells us, may be ſaid to be pro bone communi of his 


<« family, which yet is but at his diſcretion, and 


management of it, and they have no intereſt in 
eit, but have benefit by it.” 3. Both he, and 
Sir Edward Herbert allow inſtances, where every 
particular man is not entitled to his action, and yet 
the Statutes are own'd to be pro bono ſingulorum Po- 
puli, and not to be diſpens'd with; Account, p. 620. 
and ſuch are Magna Charta, and thoſe other Laws 
mentioned by Serjzant Glanvi! and Sir Edward. 
Acc. p. 620. And if ſome difference can be found 
between the intereſt /ingulorum populi in all thoſe 
Statutes, and in ours, to uſe his words, I wiſh any 
man would ſhew me any ſuch difference; or elſe we 


mult ſay, that not only the former reſolutions, but | 


Lord Vaugban here, as well as where I before ob- 


ſerv'd, is full againſt him; nay, he is even againſt 
himlelt : 


** 4Rep. f. 78. b. 


++ Vid. Rolls Abr. Brook. Fitzh. tit. Efoppel, particularly Statham. Si home ſoit cblige de garder le Peace & puis Scire Facias 
i vers lue de ceo qil bat. une qe viet & eft trove coup. & puis cet port. brief de trauſ. vers luy de meſm le batie e it pled, de rien 
coup. il luy eſtoppera per matter trove al ſuit le Roy, &. So Brook n. 59. | 


[||] Vaughan, f. 358. 
+++ Vaugh. p. 342 


*#* Vid. 7 Rep. p. 36. 
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himſelf : which I would be loth to think that Lord 
Vaughan is *, who owns, That the King cannot diſ- 
penſe in any caſe but with his own right, and not with 
the right of any other ; which he confines not to in- 
dividual perſons, conſider'd ſingly ; for he ſays ex- 
preſsly T, If the wiſdom of the Parliament hath 
« made an Act to reſtrain, pro bono publico, the im- 
<< portation of foreign manufactures, that the ſub- 
«« jects of the Realm may apply themſelves to the 
making of the ſaid manufactures for their ſup- 
<< port and livelihood, to grant to one or more 
« the importation of ſuch manufacture, without 
«< any limitation, non obſtante the ſaid Act, is a 
„Monopoly and void.” For this I am ſure, par- 
ticular perſons are not entitled to actions upon their 
own accounts. Indeed, he ſuppoſes the King may 
licenſe, limiting the quantity, and that for private 
uſes ||, not by way of merchandize, as not being 
againſt the end of the Act. Wherefore in our cate 
all. ſubjects being intereſted as Proteſtants, their 
ſupport and encouragement being provided for by 


the Act, and the letting Papiſts into the Govern- 


ment againſt the end of it, who can doubt but Lord 
Vaughan would have pronounc'd Sir Edward Hales 
diſpenſation void ? 

And whereas our Judge pleads in his excuſe, Ac- 
count, p. 622, That tho* this Law was made for 
the intereſt of Religion, the offence is not directly 
againſt Religion, but againſt a politick Conſtitu- 
tion, tho* made for the intereſt of Religion; he 
might not only have learnt from Lord Cote, that 
the ſubjects have ſuch an intereſt as the King cannot 
_ diſpenſe with, in what is made void or tortious, 
that is, unlawful, for the good of the Church; bur 
Lord Vaughan ſhews ++, that there are mala poli- 
lica, not to be diſpens*d with, and inſtances in ſome 
things, which are nuſances in /pecte. 

Now, beſides what already has been ſhewn, to 
diſable theſe three laſt inſtances urg'd by Sir Ed- 
ward; that they are not pro bono ſingulorum populi, 
as that rule is vindicated from miſapplications, may 
appear, in that neither of them affect all the people 
in general, As to the Clergymen, they can only do 
injury in their reſpective pariſhes where they are 
benefic'd, and the Welſoman in that part of Wales 
where he is an officer ; nor beſides, can the Clergy- 
men be ſuppos'd much to prejudice the intereſt of 
Religion, being the Pluraliſt cannot ſupply his 
cure but by one qualified, and the baſtard might 
be a good man, and good preacher. And yeteven 
theſe would fall within Lord Vaugban's acceptation 
of his own rule ||| ; for he ſhews, that Laws made 
tor the benefit of but part of the Kingdom, Arti- 
ficers, and Husbandmen, cannot be diſpens'd with 
to any one perſon, to fruſtrate the ends of the Sta- 
tutes. | 

This leads to another flouriſh which he makes with 
the Lord Vaugban's authority, in anſwer to the ob- 
jection, that the Law was made pro bono publico, Acc. 
J. 620. and was highly neceſſary for the publick. 
Indeed Lord Vaughan will have it, that the ſole 
reaſon why a Statute cannot be diſpens'd with, is 
not, that the Law was made pro bono publico, be- 
cauſe all Laws were made for publick good; and 
yet diſpenſations had been allow'd in ſome, nor was 
the degree of publick good that which alter'd the 
caſe z yet he ſhews that the extent of it does: and 
ſcems ſtill to keep to Lord C:ke's rule, where the 


* Thomas v. Sorrel, f. 350. + Ib. f. 347. 
++ Vid. Lord Vaughan, f. 339, 340. 


* 2 laſt. F. 559. 


People had entruſted the King with the Law, as 
head of the complicated body, there the tit was 
entirely in him; but when the Law extended in in- 
tereſt not only to individual perſons, but to a con- 
ſiderable part of the Nation, much more when to 
all, in either of which caſes the Statute is pro l 
ſingulorum populi, in neither of theſe can the King 
diſpenſe. And that the Statute in queſtion is of thr 
largeſt extent, appears as the Nation is a Proce- 
{tant Nation, this the Religion eſtabliſh'd by Law: 
and theſe proviſions neceſſary means to preſerve it; 
and therefore tho? the Papiſts have no bentfit by ir; 
they are not in Law, in this reſpect; any part oi the 
people ; for people always 1s taken for them thar 
have legal intereſts. Thus when the Statute pro- 
vides ***, that the People of Counties thall chooſe 
their Sheriffs, it relates not to all the People in 
general, but only to Freeholders. | 

Secondly, Having thus ſhewn, that thoſe grounds 
which our Judge pretends to have gone upon, afford 
no countenance even to his palliation of the Judg- 
ment, they will appear much leſs to countenance it 
as it was deliver'd ; which to evince, I ſhall here 
ſet it down 7p/i/mis verbis, from that faithful repor- 
ter Mr. Blanc y. | 

It was on that memorable day, when; as another 
mark of his ſincerity, he directed the willing Jury; 
and concurr'd in the infamous ſentence againſt that 
excellent Author Mr. Jobrſon; when the Jury was 
gone out, the Chief - Juſtice took occaſion to inveigh 
againſt ſpreading of ſcandalous reports about caſcs 
depending in the Court; and to prevent any thing 
of that nature in the caſe of Sir Edward Hales, he 
thought fit to deliver the opinion of the Judges in 
this manner: IT . 

Chief-Fuſtice. In the caſe of Godwin and Hales, 
e wherein the Defendant pleads a diſpenſation from 
the King, it is doubted, whether or no the King 
had ſuch a prerogative? Truly, upon the argu- 
e ment before us, it appear'd as clear a caſe as ever 
«© came before this Court: But becauſe men fancy 
*I know not what difficulty, when really there is 
% none, we were willing to give ſo much counte- 
<* nance to the queſtion in the caſe, as to take the 
advice of all the Judges in England, Theywere 
e allaſſembled at Serjeanl's-Inn, and this caſe was 
put them, and the great caſe of the Sheriffs was 
put; whether the diſpenſation in that caſe were 
egal, becauſe upon that depended the execution 
« of all the Law of the Nation? And, I muſt tell 
«+ you, that there were then ten upon the place, 
<« that clearly deliver*d their opinions, that the caſe 
« of the Sheriffs was good Law, and that all the 


NG 


* Attainders grounded upon Indictments found by 


«« Juries return'd by ſuch Sheriffs, were good, and 
not erroneous; and conſequently, that men need 
not have any fears or ſcruples about that matter. 
« And, in the next place, they did clearly declare, 
« that there was no imaginable difference between 
« that caſe and this, unleſs it were, that this were 
« the much clearer caſe of the two, and liable to 
<« the fewer exceptions. My brother Powel ſaid, 


«« he was inclin'd to be of the ſame opinion, but he 


«© would rather have ſome more time to conſider of 
« jt ; but he has ſince ſent by my brother Hollo- 
« way, to let us know that he does concur with us. 
To theſe eleven Judges, there is one diſſenter, 
e brother Street, who yet continues his 3 
| | tha 


Vaugh. F 346. 


Lord Vaughan, f. 344, 307, 346, 347 
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that the King cannot diſpenſe in this caſe. But 
« that's the opinion of one ſingle Judge, againſt 
the opinion of eleven: We were ſatisfied in our 
own judgments before, and having the concur- 
<& rence of eleven out of twelve, we think we may 
very well declare the opinion of the Court to be, 
that the King may diſpenſe in this caſe; and the 
Judges go upon theſe grounds. { 

*« 1, That the Kings of England are ſovereign 
r | 

« 2. That the Laws of England are the King's 
« Laws”... | | | 

„ 3. That therefore, tis an inſ-parable pre- 
„ rogative in the Kings of England, to diſpenſe 
« with Penal Laws in particular caſes, and upon 
particular neceſfary reaſons. 

% 4, That of thoſe reaſons, and thoſe necefli- 
de ties, the King himſelf is ſole Judge: and then, 
« .which is conſequent upon all, | 

« 5, That this is not a truſt inveſted in, or 
« granted to the King by the people; but the ancient 
remains of the ſovereign power, and prerogative 
of the Kings of Hugland, which never yet was 
e taken from them, nor can be. And therefore 
«« ſuch a diſpenſation being pleaded by the Defen- 
« dant-in this caſe, and ſuch a diſpenſation appear- 
ing upon Record to come time enough, to fave 
<« him from the forfeiture, Judgment ought to be 
«© given; for the Defendant, quod querens nil capiat 
« per billam.“ 

*Tis evident, that theſe: propoſitions. are very 
wide from any thing he has, or could have urg'd 
ſrom the Books, unleſs where a brand of infamy has 


been ſet upon tlie Judges. The examples of which, 


made in ſeveral ages, one would have thought, 
might have given ſufficient caution.; yet, indeed, 
he might have had enough of this Rind from thoſe 
of te other gown, who, I think, are. now: pretty 
well aſham'd of theſe notions, Whatever power 
ol diſpenſing the King has, the Books ſuppoſe it to 
be entruſted by the people; but, aceording to this 
reſolution, it came dawn from Heaven the Lord 
knows how, And as he goes upon the ſuppoſition 
of an abſolute ſovereignty in the King 5, inſepara- 
ble ſrom his perſon, as ſuch will have it, unleſs that 
be granted, allſthat he builds upon it are but caſtles in 
the air: for this we are to have recourſe to our con- 
ſtitution, to ſea what that power in the Prince is; 
which; the great Forteſene ſays, is, d populo effiuxa, 


deriv'd from the people.” But for that we have 


no occaſion, from any to much as pretended proof 


of his aſſortions; nor can any be offer*d but from the 


reſolution of - the infamous! Ship- money Judges, 
which ems to run parallel to this, but is indeed far 
Hort of it: for tho they made the King the ſole 
Judge of the Kingdom's neceſſity, yet they ſuppos'd 
it to be at a time when there was a real danger to be 
prevented by the exerciſe of this Judgment; - where- 
us here it is abus q to the bringing in what the Par- 
liament labour'd to prevent. | | 
But I muſt obferve,- vid. Accornt;p,623. 1, That 


_ whereas Sir/d:3ard Herbert ons the diſpenſing pow- 


er tobe of dark learning, and that if is very fit it 
ſhowtd-receive ſome light from a determination in Par- 


K $o-Sibthor , Ruſhworth, vol. 1. p. 422. 


liament, that Fudges may judge by more certain rue 
which As of Parliament the Ring man, and 1, 
he may wot diſpenſe coith. Grant his premiſſis and 
there can be no darkneſs in it; for the power will 
extend to all caſes, as far as the legiflative EY 
and that he has determin'd poſitively in this point. 
Account, p. bi 7. when he makes all thinęs not forbid 
by God's Law, to be diſpenfible by the King. Na, 

if he might diſpenſe with every mati Pod 
that is not maiumin ſe, without ſuch qualification 5 
I have ſhewn ought to be, it would go fartlier, even 
as far as God's power , who never dif penſes with 
more than his own poſitive Laus, not ſuch as are 
founced upon eternal reaſons: and thus the poſitive 
Laws of God and Man would be ſubje& to the 
pleaſure of the Prince. 2. He has taken it out of 


the power of the Parliament, to fertle the Bound; 
of this extravagant power: for, what he aſcribes, 
he ſays, never was taken from the Crown, nor cat 


be; becauſe, forfooth, %ig the ancient rematrs 5 the 
Jevereign power and prerogative of the Kings of 1 n 
land. Whercin, by the way, there is an implication 
contrary to what he would infer ; for this implies | 
that *tis but the remains ofta power diminiſh'd . 
impair'd. 2, His printed and parol reſolutions 
are not- only very different, as is obvious by. the 
compariſon, but very contrary : Actouni, p. 6223. 
One ſays, 'tis a dark learning; the other, the caſe 
is as Clear as ever came before the Court: 

Thirdly, Tho! his inſincerity is ſufficiently evident 
from every part of his defence, yet it may not be un- 
profitable for the publick, that he ſhould'be fol- 
lows to thoſe inſtances in which he glories ; for 
which, *tis not enough for him to ſhew ſome one Act 


wherein he is ſingular, if he follows the multi- 


tude to ſin in others, even of the ſame kind; which 
if he does, he can no more acquit himſelf of Per- 
jury and breach of Truſt, Account, p.616. than the 
reſt of the tainted herd. N 

In matters of blood, Account, p.62 1. he affects the 
reputation of great tenderneſs, and thinks he has 
been ſcrupulous even to a fault. For, ſays he, in 
ſome caſes upon Statutes, that had been adjudg'd: Felony 
by wiſer and better Judges than myſelf, and it was 
highly for the King's ſervice that it ſhould be ſo, yet 1 
would never give judgment of death, becauſe. I could 
not ſatisfy my conſcience, that thoſe Statutes were now 
in farce, It is a fault, it ſeems, not to give judg- 
ment againſt his conſcience, when the narrow inte- 
reſt of the Court exacts it, and other Judges, in- 
fluenc'd from thence, would countenance it: But 
we may obſerve, that thoſe Statutes concerning Sol- 


diers **, of which he is to be underſtood, not only 


give no warrant for ſuch judgment, as is obvious 
to the meaneſt capacity; but if they could admit of 
any queſtion, the unbiaſs'd Judgment of the then 
Recorder of London, Sir Jobn Holl, ought to out- 
weigh the whole Bench, 3 8 
But I wiſh our Chief: Juſtice could as well acquit 
himſelf in the caſe of the Lord Brandon, The fa- 
ther*s heroick merits of the Crown, too great to be 


rewarded ; and the ſon's hereditary valour, dange- 


rous to thoſe who had reaſon to fear brave ſpirits, 
occaſioned the rigorous. proſecution of both. The 
father 


+ Vid, Caſe of Reſiftance, p. 200. See there ſuch a Sovereignty as makes Laws, can; repeal, and diſpenſe with them. Forte- 
cue, p. 3%. Ad rutelam namque legis ſubditorum, ac eorum corporum ( bonorum rex hujuſmadi erectus eſt, & ad hanc piteſiarens 
a pepulo effiuxam ipſe habet quo ei non licet poteſlate alia juo populo dominari. See this condemn'd 13 & 14 Car. II. cap. 29. Vid. 


Ruſhworth, part 2. fol. 608. 


| Vid. Gror, de jure Belli & Pacis, I. 1. e. 1. Sicut ut bis duo non ſint quatuor ne a Deo quigem effici poteſt; ita ne hoc qui- 


dum ut quod intrinſec4 ratione malum eſt malum non. it. 


Tae caf: Crock, Car. 15. & Hutton 134. is of one preſt to ſerve beyond Sea. 
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father was obliged to change his ſoil, till it might 
become more equal, not unmindful of our Saviour's 
advice, or rather precept, When perſecuted in one 
Country, to flee into another ; that tho* he contemned 
Death, he might not provoke it. The ſon falling 
into their hands, both his life and honour, which 
the ſevereſt trials approved to be moſt valu'd by 
him, were deſigned for a ſacrifice. In ſubſerviency 


to which, our Chief-Juſtice directed the willing Ju- 


ry to find him guilty of high-treaſon, chiefly upon 
a ſuppos'd conſpiracy to ſeize the Caſtle of Cheſter ; 
which, if true, were but felony by a Statute ®, as 
to that part, yet in force, and ſo could be no evi- 
dence of treaſon. Nor would hejſuffer the fact to be 
found ſpecially, tho? he pretended not to anſwer the 
Caſes and Records, which were cited to ſhew, that 
the matter alledged could not be treaſon : nor did 
the then Sollicitor undertake the task, notwith- 


' ſtanding that ſhew of reaſoning, with which he la- 


bour*d to ſet aſide the authority of Lord Coke +, 
pleading expreſly and unanſwerably for that injur'd 
Hero, (of whom the Age was not worthy) the 
Lord Ruſſel. | 

Nor was the proof in Lord Brandon's caſe leſs de- 
fective than the matter; for beſides the ſcandalous 


Sexton, who ſwore to deſigns againſt another King, 


there was but one witneſs in the eye of the law: he 
indeed is fo far legal, as that he might be heard, be- 
ing an Approver ||; but no way credible, con ſider- 
ing how far he had been drawn with his fetters a- 
bout his heels, even to ** contradict himſelf. The 
other by no means legal, being under an outlawry 


for high-treaſon, unrevers'd : For tho' the execu- 


tion of that Judgment (for ſo in law it is) was par- 
doned by the King, yet the crime was by no means 
purged, to ſet him right as to fame; which tho? the 
Counſel offered to make good, they were not ſuf- 
fered to ſpeak to it: and yet the point is very . 
clear by ancient authorities, and confirmed by later, 


without any thing really to the contrary, Nay, 


farther, tho' beſides all theſe things, another mat- 
ter was urged in arreſt of Judgment, upon which 
Judgment had |||| formerly been arreſted ; yet, with- 
out enquiring whether the fact were true, or the 
Book-law, that, with the reft, was over-ruled, to 
come at the life of a perſon obnoxious to the Go- 
vernment, as ſome called themſelves. Such was 
Sir Edward's great ſcrupulouſneſs and tenderneſs 
where the life of man was concerned, | | 
He adds a ſcruple in a caſe before himſelf, and 
the other uſurpers of the high-commiſſion Court 
but his ſingularity therein, can be no excuſe for 
his acting at all upon a commiſſion apparently a- 
gainſt the Statute; which took away not only the 
power of fining and impriſoning, which that Court 
illegally pretended to, but the ſpiritual authority 
which it really had: and ſuch a commiſſion it was, 
Vor. VII. 


* Vid. 14 Fliz. c. 1. Raſtal. f 411. 


as never received countenance till the Act *“ long 
ſince repealed; which not only made H. VIII. 
Head of the Church, but gave him power, which 
he afterwards delegated to Lord Cromwel, (v. 3 
H. 8. c. 10.) to redreſs all errors, hereſies and abu- 
ſes, by ſpiritual authority. 

Fourthly, 1 ſuppoſe it is by this time pretty evi- 
dent, that Sir Edward's crime will admit of no ex- 
tenuation; but the aggravations are many, it ap- 
pearing, 1 
1. That he (Acc. p.62 g.) and his brethren were the 
inventors of this diſpenſing Power, in ſuch extent 
as he contends for in the Print; but much more in 
his real reſolution. 

2, That the error (J. ib.) was not an errot ia 
that ſingle caſe, but of large and miſchievous con- 
ſequences: and if the King could diſpenſe with 
that Statute, upon the reaſons given, and circum- 
ſtances appearing in Sir EA]. Hales's caſe, others may 
well conclude from thence, that therefore he has a 


power to diſpenſe with all other Statutes, even ſuch 


as confer or veſt in any of the ſubjects any manner 
of intereſt whatſoever, in their lives, liberties, and 
eſtates, Acc. p. 62 3. And there being a conviction, 
and conſequently a diſability actually incurred be- 
tore the diſpenſation, therefore, by reaſon of 
this caſe, the King may diſpenſe with ſuch Sta- 
tutes where a precedent diſability is actually laid 
upon a man, as there 1s upon the members of 
both Houſes, till they have taken the oaths and 
teſts preſcribed, Theſe are not conſequences which 
may flow from the heated imaginations of angry 
men, but ſuch as have warrant and foundation from 
their Judgment, | 
3. His fo far undervaluing the wiſdom of the 
Nation, as to make the benefit of a law againſt 
the undue continuance of Sheriffs, equal, nay, go 
beyond what they could deviſe for the ſecurity of 
their religion; or rather, ſo to undervalue the holy 
religion, which I think he yer profeſſes, when how- 
ever it would not come up to the point, according 
to the differences which himſelf receives. Acc. p.61 N. 
ſpeaking of the Statute 23 H. 6. c. 1. he ſays, The 


recital in the preamble, and the whole purview, if 


compared with our Statute of 25 Car. 2. c. 2, equals it 
in every particular, and in ſome goes beyond it: For 
the miſchiefs recited in this latter Statute, are only in 
theſe words, For preventing dangers which may 
< happen from Popiſh Recuſants, and quieting the 
«© minds of his Majeſty's good ſubjefts :* The other, 
For preventing the importable damage of the King 


„ and his People, by perjury, manſlaughter, and 
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« great oppreſſion,” Then he goes to the purview, 
expreſs againſt non obſtante*s, and creating a diſabi- 
lity : but, according to his uſual haſte, he ſtays 
not here to make the compariſon, but haſtens to 
his ſham reſolution, as has been ſufficiently evinced 

Nnnn already. 


+ L.Ruſſe!'s Trial, f.57. Sol. * To conſpire to levy War, is an Overt-a@ to teſtify the deſign of the death of the King; and the 
© error of my Lord Coke has poſſibly miſl:d my Lord.” This he goes to refute by the Caſes of Story and Lord Cobham, which 
were not of levying War within the Kingdom, and beſides were expreſs'd by the Overt · act of Writing. Vid. 3 Inſt. f. 14. 
Lales's Pleas of the Crown, p. 13. Dyer, f. 298. b. Sanderſon's Hiſt. of K. James, f. 283. 

i Lib. 4fiz. 27. pl. 20. Of an Approver ſhar'd, fays, Il ne duiſt, paſſer ſans efire duement purge car tout ſont en male. 

** Ar Lord Ruſſel's Trial, I am not certain whether 1 did hear ſomething about a Declaration, Cc. Trial. F. 39. Ar 


Mr. Corniſh's, e contra. 


+ That ſoch ate not probi & legales, for Witneſſes or Juries, vid. 2 Bulſt. f. 144. alias 154. 1 Brownlow, p. 34. part 2. 4 


Ro'l's Ab. tit. Chal. 657. Brook tit. Teſmoins, penult. Fitzher. tit. Proceſs, 208. Dyer, f. 34. a. Owen, f. 22. Caſilemain's Trial, 


F 38 11 H. 4. 41.b. Godbolt 288. Forteſcue, p. 60. b. Fleta, lib. 4. c. 8. Bratton de Corona, cap. 3. p. 118. b. Rolls A6, tir. 


Prer, f. 222., Vid. de eodem Baluzium, tom. 1. f. 887. 2. 362. 
li} 2rundel's Caſe, 6 Rep. f. 14- 


*** 26 H. 8. c. 1. repealed i& 2 P. & . 
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already. The queſtions here will be, 1. Whether 
the miſchiefs intended to be prevented, are equal 
in both? 2, Admit they were equal in degree, 
whether they are in extent? which if they are not, 
ſtill che reſolution, if real, will fail him; according 
to the difference which he himſelf receives, of pro 
bono populi complicati, and ſingulorum pòpuli. 


1. For the firſt, I ſuppoſe he thinks the Epithet 


im portable, gives the odds; as if Popery wanted fn 
Epithet to repreſent it to Proteſtants, for what 


they ought to do their utmoſt to prevent; as. if it 


did not carry in the belly of it, perjuries, man- 
Naughters, and great oppreſſions, by whole: ſale; 
or that miſchiefs more remote and accidental, as 
the continuance of Sheriffs, may habituate to cor- 
ruption, and that occaſion the other fatal train; 
could equal the more immediate and certain conſe- 
quences, unleſs by good laws prevented, of French 
converſions, proceeding from fix'd principles. But 
then to give Judgment to fruſtrate this neceflary 
law, at a time when the Papiſts had a King of their 
- own ſuperſtition to head them, is to make the King 
as much above the law, as our ancient lawyers tel] 
us, the Law and his Court by way of eminence, that 
is, the great Council, or Parliament, are above 
him“. 

2. As this proves the intereſt of the ſubject in the 
law about Sheriffs, to be neither equal, nor ſo im- 
mediate as in our Statute, there needs not many 
words to ſhew the difference of the extent: The 

peace only of particular Counties, and that by ſmall 
inſenſible degrees, is there concerned. Nay, admit 
the King had this power, and ſhould ſo violate that 
truſt which Sir Edward will have to be repoſed in 
him, (Acc. p. 620.) as to extend it to all Counties, 
where he puts in the Sheriffs, yet this could not at- 
fect all the People; becauſe there might be a re- 
treat to London, Middleſex, and Weſtmorland ; in 
neither of which has it been pretended that the King 
had ſuch a power, till the late violence of ſome, 
and treachery of others, gave that unhappy inlet of 
perjury, manſlaughter, I may ſay, murder and op- 
preſſion ; before which, London was a perfect Go- 
ſhen in an Egyptian Kingdom. . 

4. But what can excuſe our Chief. Juſtice's ſo ap- 
parent falſify ing both Records and Law- books? or 
if not, at leaſt, his ſhameful negligence in not going 
to the fountain-heads, but ſetting up the recitals of 
caſes againſt the caſes themſelves ; and the extra- 
judicial opinzons or arguments of Judges; nay, the 
very annotations of Reporters, foreign to any mat- 
ter in queſtion, againſt ſolemn reſolutions 3 which 
either wilful falſifications, or criminal negligence, 
has occaſioned the anſwering objections with a caſe 
which never had a reſolution, but what he and his 
brethren gave, when it was brought in by head and 
ſhoulders, only to be a leading caſe to this. 

5, He could not but know, that the caſe was 
faintly argued againſt Sir Edward Fales ; either he, 
or the late Empſon and Dudley, having given the 
fees on both ſides : wherefore *rwas comical for the 
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Chief-Juſtice to ſay, That the Caſe appeared cle, 


this was bur once: 


upon the argument, I am lure he is inexcuſable 
that when cauſes of leſs conſequence, and of leis 
dark learning, uſed to be argued twice at leaſt ; 
And the learned Mr. #4: 
who could have ſer it in the trueſt light, was ety. 
ſed to be heard to it, tho? he required it. 

6. Our Chiet- Juſtice might eaſily have found. 
that the beginning of 0 obſtaut:*s was Within 


time bf memory, which would not be enough 


to entitle the King to a prerogative : For as *tis in 
Pl;vden, every prerogative contains a preſcription. 
for it reſts in uſage ; that is, ſuch as are not de- 
rived from known Grants of the People. And he 
might have learnt from that great man, whom be 
would fain draw to his fide, That Preced-nts are 
uſeful to decide Queſtions 3 but in ſuch Caſes as theſe, 
which depend ufun fundamental principles, from which 
demonſtrations may be drawn, millions of Precedent; 
are to no purpoſe +. 

Time of legal memory is well known to extend 
to the Reign of K. 1. And tho* non obſtante's, 
as I obſerved above, are complained of within thar 
time, as early as 35 H. 3. yet that diligent and 
faithful ſearcher into antiquity, Mr. Prynne, ſhews, 
That they were then made uſe of, only to revoke 
ſome indiſcreet grants or privileges, but not to e- 
lude, ſubvert, or diſpenſe with any penal Laws, or 
Acts of Parliament, till they were introduced by 
religious perſons, after the Statute of Mortmain, 7 
E. 1. to elude and fruſtrate the Act. And if this 
be true, I am ſure thus far there is no colour for the 
late reſolution; for they might have ſeen in Lord 
Vaughan, f. 356. that the King in that caſe diſpenſes 
only with his own right, and concludes not the mean 
Lords. 

Tho? ſucceſſive rcſolutions of Judges are but evi- 
dences of the law, and ſuch as are to be examined 
and rectified by the conſtitution and fundamental 
maxims of the inherent rights and liberties of a free- 
born People; yet if Sir Edward had had the dili- 
gence to read what might have occurred on this 
ſubject, or the honeſty to hear it from others, he 
might have known, that it is far from being a ſet- 
tled point, That the King might diſpente with 
particular perſons, as to whatever is not prohibited 
hy the law of God; and that his diſpenſation makes 
the thing prohibited Jawful to be done by him that 
has it **, The farcher we look back ſince this pow- 
er has come in queſtion, the leſs does it ſeem al- 
lowed. | 

Edward III. +. with the aſſent of that Council, 
which, as I obſerv'd before, was choſe in Parlia- 
ment, had granted to merchants denizens, for a 
time, the ſame liberty about ſtaple commodities 
which merchants aliens had : tho* this was not by 
the King alone, and for the benefit of natives, yet 
the merchants fearing that they might be impeached 
in timie to come for their merchandize which they 
had ſo paſſed by virtue of ſuch grants, foraſmuch 
as they were made out of Parliament, for their ſure- 


ty, 


* Bradon, | 2. c.16. Rex habet Superiorem, Deum S. item legem per quam factus eft Rex, item Curiam ſuam, viz. Comite:, 
Barones, qui Comites dicuntur quaſi ſocii, Kc. Fleta, III. c. 17. P. 17. 2. has Swperiores, Which avoids the Cavil in the Roa. 


Apol. ed. Anno 1684, p. 36. ſuppos'd to be Dr. 4ſhton's. 
+ Plowdenof Mines, f. 322, 10. 


+ Vaughan, f.419. Nota, This was in a Caſe of leſs conſequence, the ſending Proceſs into Wales. 


(} Brook Preſcrip. n.6. Stat. Weſt. 


1. 3 E. 1. c. 39. Stat. de quo Warranto, 18 E. 1. Prynne's Animad. f. 133. 


*® Vid. e cont, Dr. Brady's Compleat Hiſt. dedicated to K. James II. Pref. All the Liberties and Privileges the People can pretend 
ro, were the Grants aud Conceſſions of the Kings of this Nation, and were derived from the Crown : Founded upon his ſup- 


pos d Proofs, that H. 1. obtained this land by conqueſt, and governed it accordingly. Vid. Brady's firſt Book, p. 23. in marg 


refuted in 7us Anglorum. 
V Rolls abr. tit. Prer. F. 180. 34 E.3. £21, 
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1686. for not taking the Oaths of Supremacy, &C. 643 


ty, obtained a ratification and confirmation in Par- 
liament. | 
But the vexata qun/tio * was about licenſing the 
Hike of wool elſewhere than at Calats : that the 
ing might do this, the pretence was ſpecious. 
Calais was no part of the ancient demeſne of the 
Crown, but a new acquilition, whoſe intereſts the 
King ſeemed to have more abſolutely at his diſpo- 
jal ; according to the reſolution of our Judges, anno 
1667, before the Houſe of Lords, who declared, 
That tho? the Canaries were the Dominion of the 
King of Spain Þ, they were no part of the Dominion 
of Spain. And if Sir Edward had taken notice of 
Lord Coke, where he is againſt, as well as where he 
ſeems to favour him, he ought to have obſerved, 
3 Inſt. f. 186, that one Lyons, a merchant, and Lord 
Latimer, were ſentenced in Parliament, for procu- 
ring of Licences and Diſpenſations for tranſporting 
of wool. And this they laid to the deſtruction of 
the ſtaple, and of the money of Calais, to the great 
damage of the King and Realm || . Indeed the year 
after the Lord Latimer*s ſentence is remitted at the 
requeſt of the Commons, alledging that the charge 
againſt him was not true, not for defect of matter; 
51 E. 3. u. 75. So that here is a Judgment of the 
Houſe of Lords in point, againſt one of thoſe very 
caſes ; upon which Court-Judges have fince found- 
ed their diſtinction of malym prohibitum, and ma- 
lum in ſe : Acc. p. 617. And it is an eaſy thing to 
know which ought to turn the ſcale. 
After this, 37 H. 6. J 4. it came to be a queſ- 
tion before all the Judges in the Exchequer- Chamber, 
Whether this offence, being pardoned, (which that 
the King might do after it was committed, has not 
been diſputed) the pardon, before an information 
brought, would defeat the informer of his ſhare? 
There the Court held, that if the ſuit were the par- 
ty's, the pardon ſhould not bar him: But the ſole 
queſtion was, Whether the party was entitled to 
any ſuit, being the advantage was given to the 
diſcoverer, which he might have by a ſuggeſtion 
in the Exchequer, but the Statute gives no action +? 
However this received no determination at that 
time. 
But if the queſtion had then been of a diſpenſa- 
tion, and whether that would bar the Informer's 
action given by Statute, can any man doubt but 
that they would have adjudged it could not? when, 
notwithſtanding a pardon, and that in a caſe where 
an action was not expreſly given; yet it was fo 
doubtful, that they would not determine againſt 
the Informer. But that the diſpenſation would not 
have availed with them; or at leaſt, they would 
not have look'd upon it to authorize what was pro- 
hibited by any Statute, appears from other paſſages 
there: as where it is ſaid, ** That in a recognizance 
of the peace, (which is not confined to one entered 
into at the requeſt of a ſubject) the King cannot par- 
don or releaſe, till the peace is broken. And where a 
man ought to repair a bridge, the King can pardon 
only for the fine due to himſelf But however, the 
party ſhall be obliged to repair the bridge, becauſe 
this is to the damage of all the People. And to 
the ſame purpoſe is that 3 H. 7. TT that tho? the 
Vor. VII. 
* Nota, This is one of the Caſes mentioned by Fineux, ante. 


King may pardon, or free from a pecuniary mulct 

before the occaſion happen, yet he cannot pardon 

or diſcharge the treſpaſs it ſelf: and inſtance is giv- 

en in voluntary eſcapes. So far were they from 

believing, that the King, in remitting the pecuni- 
ary mulct, could make the thing lawful : Nor 

could this in the leaſt be inferred from the other, 

becauſe, however, an Act may be made void or 

tortious. Indeed in the Reign of R. III. (2 R. 3. 

F. 12.) whoſe character blemiſhes the Judgments of 
his time; it was held by all the Judges in the Ex- 

chequer-Chamber, that the King might licenſe the 

ſhipping of wool elſewhere than at the ſtaple ; yer 

even they were not of opinion that the licence made 

the thing lawful, for then the diſcoverer could not 

have had his ſhare; which they agreed that he ought 
to have, and fo the licence was only as far as it con- 

cerned the King, They allo ſettled the other point, 

which before was a doubt, ¶ That a pardon before 
an information brought, would defeat the informer. 
But then the authority of the firſt point is ſuſpended 
by a doubt remaining before all the Judges, after- 
wards aſſembled upon a re-hearing of this cauſe, in 
a more ſettled time. Indeed they agreed the other, 
of an information after a pardon ; bur hitherto there 
is no manner of proof of any caſe, wherein the King 
by his diſpenſation could diſcharge the penalty given 
not only to himſelf, but alſo to an Informer, who 
has his action given byStatute. But for this we muſt 
take a leap downwards, as far as 13 Fac. 1. which 
we may ballance with the 7th of his Reign, when it 
is held by Lord Coke, 3 Inſt. 154. that where a 
Statute concerns the benefit of the King alone, he 
may diſpenſe with it by a non obſtante: by the 
Court, That where it concerns the benefit of the ſub- 
2 the Ning cannot diſpenſe. Roll's Ab. tit. Prer. 
F. 179. 

7. Whereas our Chief. Juſtice thinks, that a Sta- 
tute's providing againſt on obſtante's, ſhews that the 
King could otherwiſe have diſpenſed with the Act 
by a non obſtante, Acc. p. 618. it is not only uncon- 
cluding, becauſe it might be no more than an argu- 
ment of an abuſe of the law ; but turns very ſtrong 
againſt him : For, admit the reſolution of the 
Judges, 2 H, 7. were as he contends, yet he, 
who makes ſo much of a conceſſion of the Com- 
mons of England aſſembled in Parliament, Acc, 
P. 62 1. when he thinks it of his fide, ought ſure- 
ly to yield, that the Judgment of King, Lords and 
Commons, is of uncontrolable authority. Where- 
fore, when not only one, but ſeveral Parliaments 
provide, that all non obſtante*s ſhall be void, is it 
not plain that their Judgment was, that ſuch nan 
ob/tante's could not be ſet up by any reſolution of 
Judges? And for this we have the Judgment of 
King, Lords and Commons, and that of but late 
days, That even where a Grant is made to the King, 
where *twill be ſaid he is ſolely entruſted for the 
publick good, yet it may be out of his power to 
defeat it by a non tante. This appears by the 
Statute 19 Car. 2. c.8. 41 which provides, That no 
Letters Patent granted to any perſon, of exemplions 
from ſubſidies, &c. ſhall free them from the charges of 
any ſum granted by that A: And all non abſtante's 

Nnnn 2 in 


+ Vid. 3 Fac. c.6. forbidding Trade to the Dominions of Spain. 


[| Rot. Parl. 50 E. 3. u. 17, 24, 28. 


+ This is not rightly abridg'd by Brook tit. Charter de Pardon, n. 24. 37 H. 6. f. 5. a. adjournatur. 
„ 37 H. 6. 46. V. 5 E.4.f. 34-2. Where a Statute concerns only the King himſelf, which the King may chuſe to uſe at 


is Will, Cc. 
* 3 20 f. 15. b. Chief- Juſtice Huſſey citing Forte/cue, 
++ According to Keble, c. 7, but not printed there. 
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in Letter: Patent, mae, or to be made in bar of any 
AF or Acts if Parliament, for the ſuppl; or aſiſlance 
ef bis Majefly, ate therby declared to be void and of 
none effect. | 
| And even where Statutes have not expr. ſly pro- 
vided againſt nes, thu? the Statutes were 
ſuch as reſtrain what many take to be the King's 
prerogative z yet if we receive the ſenſe of Lords and 
Commons, the King has no prerogative warranting 
non chſtante*s to them, as appears by the articles 
againſt King Rich:rd the ſecond * ; one of which 
is, For thai the King, contrary to the Laws and Wills 
of the Juſtices, ſuffered Sheriffs to continue longer 1han 
one Near, &c. 

This were enough to ſet afi.le all pretences taken 
from Calvin's cate, tho', as Sir Edward Herbert plca- 
ſantly ſuggeſts, Acc. P. 619. it were reſolved there, 
That that was reſolved 2 H. 7. which was never 
mentioned till after the reſolution. Here is the au- 
thority of Lords and Commons in comperitioniwirh 
that of mercenary Judges: And, (Acc. p.621.) it the 
conceſſions of th: Commons alone aſſembled in Par- 
liament, are of weight with him, I know not why 
their denials ought not as well to be urged againſt 
him ; which it we may do, not only the fictions 
and looſe reaſonings in Calvin's caſe Þ, but the 
main reſolution there, may be juſtly called meer 
Court-law. Such I am ſure it 1s, that the honeſt 
Houſe of Commons, 4 Fac. 1. || would nor bear it: 
and any one that reads the arguments of thoſe learn- 
ed men who managed the conference with the Lords 
upon the queſtion of the union of the two King- 
doms, may eaſily fee how inexcuſable the Judges of 
that time were, to proceed to the Judgment in Cal- 

vin's Cale, after they had been ſo enlightned. Nor 
could they but know, that the then Parliament was 
broke up; becauſe they were not ſo complying as 
the Judges ſhewed themſelves both then and after- 
wards. But they ſecured their cuſhions by it, while 
Sir Jobn Bennet **, father of the preſent Lord Of 
ſuſton, loſt his in the Prerogative-Court, and had 
a ſwinging fine impoſed upon him into the bargain, 
ſeveral years after, upon pretence of extortion ; but, 
as I am well informed, the real ground was, his dil- 
reliſhing ſpeech in Parliament upon this ſubject. 
*Tis well known, ſome Princes us'd to have good 
memories that way. Manet alld mente repoſium, &c. 
$. Non obſtante's having no other foundation 
than in the encroachments of Princes, and ſervility 
of Judges, eſpecially if we except caſes concerning 
the King alone; they ought not to be ſtrained to 
any new caſe. The advice of Bractlon F. will riſe up 
in judgment againſt ſuch men, who tells them, I/ 
ſuch things never happened before, and the Fudgment 
is without light from former Caſes, and diſſicull, let it 
be adjourned- to the Great Court. According to 
which, adjournments to enſuing Parliaments have 
been frequent in former days, when there were more 
learned Judges; and that as often for the weighti- 
neſs of the matter, as intricacy of the points. 
9. But for the cloſing aggravation, Acc. p. 622, 


* Pid. the Stat. barely prohibitory. 28 E. 3. c. 7. G 12 E. 3. c. 9. 
Moor a. F. 790 to 80g. 
. 6. 2, Si autem talia nunquam prius evenerint, & obſcurum & difficile ſit, eorum judicium tn: 


+ See them cenſur d in a fe F. 227, 285, gor. 
+ 2 Inſt. F 408. Bradton, | 1 


whereas our Chief. Juſtice denies all indirect means 
for procuring opinions, and ſtands upon his inno- 
cence, challenging the world to lay any thing of 


that kind to his charge; I think, by this time, few 


will the Jeſs ſuſpect him, becauſe of his aſſurance :: 
if either threats or ſollicitations can be proved upon 
him, the world wil] judge either of them indirect 
means; and I am much miſcinform'd, if both can. 
not be juſtly charged. 

If after all, he can excuſe himſelf with renounc- 
ing infallibility, Acc. p. 623. and making aſſe vera- 
tions of keeping to the clear dictates of his conſci- 


ence, I mult ſay, Judges in former ages have had 


hard luck, and been made examples to little pur- 
poſe. King Alfred would loſe the reputation of his 
Juſtice, in hanging above thirty Judges |; and Par- 
laments have been very barbarous to proceed a- 
gainſt others as traitors, who yet, either were ſo in- 


genuous to confeſs their faults, or, at leaſt, not ſo 


provoking as to juſtify them. 

It is well known in ſtory *,*, that ſix Judges, and 
two of the King's Counſel at law, ſuflered tor trea- 
lon, upon a Parliamentary proſecution, 11 K. 2. for 
delivering their opinions, 7 hat they were to be pu- 
niſbed as traitors, who hindred the King from exer- 
ciſing bis Sovereignty and Prerogalive aver a Stalute, 
and an Ordinance and Commiſſion made in the forego- 
ing Parliament Ff. The ſubſtance of their crime lay 
in aſcribing to the King a power to defeat the pro- 
viſions of the Parliament for the ſaſety of the Na- 
tion 3 and 1s a direct precedent, at which our Judg- 
es ought to tremble, Nor can it avail them, that 
the expreſs words of the Statute 25 E. 3. c. 2. do 
not condemn them, ſince that Act tranſmits com- 
mon- law trraſons to the Judgment of Parliament: 
and the Statute 1 Mar. c. 1. leaves that power un- 
touch'd. And who can doubt but ſuch a reſolution, 
and that juſtified in print, and publiſhed to the 
world, is an overt- act of treaſon, as it tends to the 
ſubverting the fundamental rights of Parliaments: 
Nor can they have any colour for asking, with the 
Lord Stafford, II ere is the Buoy? when they ſce 
ſo many ſhipwrecks to admoniſh them. 

Nor ought Sir Edward to wonder at a treaſon a- 
gainſt the Government, tho? not directly againſt the 
perſon of the King, his relatives, officers, or his 
coin 3 nor yet an actual levying of war within his. 
Kingdom, or adhering to his enemies +; for he 
may find among the Articles againſt the Lord 
Kimbolton, and others, exhibited Anno 1641, by his 
father, then Attorney-General, 

„That they have traitorouſly endeavoured to 
« ſubvert the very Rights and Beings of Par- 
„ en 

But ſince Sir Edward pleads conſcience for what 
he did, Acc. p. 623. and might have urged the au- 
thority of ſpiritual guides, who would make the 


ſcripture- notion of higher powers a ſufficient war- 


rant for ſuch a Judgment; I ſhall conclude with the 
good Queen Elizabeth's doctrine of the famous Bil- 
Jon, atterwards Biſhop of Wincheſter +4. 3 
cc By 
V. Knighton. 

*+* Vid. his Cenſure. 4 Inſt. F 336. 


rege judicia in reſpectum uſque ad Magnam Curiam. Vid. 1 E. 3. 7. b. 33 H. 6. 18. a. Ceſ un Aci de Parlement & nos vo 
umus eſire bi en avis devant que nous adnullamus aſcun aft fait en le Parlement, & peradventure le matter doit attender juſque a- 


prochein Parlement. 
Vid. Mirrour, à p. 296, to 300. 
144 Knighton, f. 2726, 2727. ib. f 2695. Regaliam. 16. f 


„ Treßlian Beallnappe. V. Pol. 1. p. 1. 
2694. | 


+ Vid. Glanvil, p. 1. Crimen leſe Majeſlatis, ut de nece vel ſeditione perſona Domini Regis vel Regni. Exact. Colled. ed. Auna 


1643. P35. V. Dag dale Chron. Ser. 
If Bilfon of Chriſtian Sub jection, p. 2 80. 


e 
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& By ſuperior powers ordain'd of God, we 
« underſtand nor only Princes, but all politick 
« States and Regimens; ſome where the People, 
% ſome where the Nobles have the ſame inte- 
« reſt to the ſword that Princes have in their 


Ebb e ee 
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Kingdoms: And in Kingdoms where Princes 
bear rule by the ſword, we do not mean 
the Prince's private will againſt his Laws, but 
„ his precept derived from his Laws, and agree- 


ing with his Laws“. 


XL. The Proceedings againſt Mr. Samuel Johnſon ; 
who was tried at the King's-Bench Bar, Weſtminſter, 


for High Miſdemeanours 


; (and found guilty of wri- 


ting and publiſhing two ſeditious and ſcandalous 
Libels againſt che Government ;) on Monday the 2 iſt 


of June, 1686. 2 Fac. II. 


RI) Amuel Jobnſon having been arraigned up- 
on an Information for high mildemea- 
| & nours, in writing, printing and publiſh- 
Ning two ſcandalous and ſeditious Libels, 
Sc. and thereto pleading Not guilty, was, by a 
rule of Court, brought again to the Court of King*s- 
Bench, Weſtminſter, on Monday, June the 2 1ſt, in 
order to take his trial : when, a Jury of Knights 
and Gentlemen of the County of Surry, being 
ſworn, the Information was read ; the ſubſtance of 
which was, That he, the Priſoner, had, in the 
<<. Pariſh of St. George's, Southwark, on the 25th 
« of May, in the ſecond year of his Majeſty's reign, 
* maliciouſly and deſignedly publiſhed, two per- 
«« nicious, ſcandalous and ſeditious libels, to raiſe 
* and ſtir up ſedition and rebellion in his Majeſty's 
liege - ſubjects, &c.” The title of one being, An 
humble and hearty Addreſs to all the Engliſh Prote/- 
zants in this preſent Army. Which is as follows. 


An Humble and Hearty Addreſs to all the Engliſh 
Proteſiants in this preſent Army. 


Gentlemen, 

EXT to the duty which we owe to God, 
which ought to be the principal care of men 
of your profeſſion eipecially, becauſe you carry 
your lives in your hands, and often look death in 
the face; the ſecond thing that deſerves your conſi- 
deration, is, the ſervice of your native Country, where- 
in you drew your firſt breath, and breathed a free Exg- 
liſ air. Now I would deſire you to conſider, how 
well you comply with theſe two main points, by 
engaging in this preſent ſervice. 

Is it in the name of God, and for his ſervice, that 
you have joined yourſelves with Papiſts; who will 
indeed fight for the maſs-book, but burn the bible : 
and who ſeck to extirpate the Proteſtant Religion 
with your ſwords, becauſe they cannot do it with 


their own? And will you be aiding and aſſiſting 


to ſet up maſs-houſes to erect that popiſh Kingdom 
of darkneſs and defolation amongſt us, and to train 
up all our children in Popery ? How can you do 
theſe things, and yet call yourſelves Proteſtants? 

And then what ſervice can be done your Country 
by being under the command of French and Iriſh 
Papiſts, and by bringing the Nation under a foreign 
yoke? Will you help them to make forcible en- 
try into the houſes of your countrymen, under the 
name of Quartering, directly contrary to Magna 
Charta, and the Petition of Right ? Will you be 
aiding and aſſiſting to all the murders and outrages 
which they ſhall commir by their void commiſſions ? 
which were declared illegal, and ſufficiently blaſted 
by both Houſes of Parliament, (if there had been 
any need of it) for it was very well known before, 
that a Papiſt cannot have a commiſſion, but by the 
law is utterly diſabled and diſarmed. Will you ex- 
change your birth- right of Eng// laws and liberties 
for martial, or club-law ; and help to deſtroy all 
others, only to be eaten laſt your ſelves? If I know 
you well, as you are Engli/hmen, you hate and 
{corn theſe things. And therefore be not unequally 
yoked with idolatrous and bloody Papiſts : Be va- 
liant for the truth, and ſhew your ſelves men. 

The ſame conſiderations are likewiſe humbly of- 
fered to all the Exgliſb ſeamen, who have been the 


bulwark of this Nation againſt Popery and Slavery, 


ever ſince Eighty-Eight. 


And the other, viz. The Opinion is this, That Re- 
ſiſtance may be uſed, in caſe our Religion and Rights 
ſhould be invaded y: Tending to withdraw them 
from their duty and allegiance, and to excite and 
« ſtir up the ſoldiers, Sc. to mutiny and rebel- 
« lion, Sc.“ After this, the Information was, by 
the King's Counſel, opened to the Jury, as to the 
nature and circumſtances, together with the evil 
conſequences that might attend ſuch bold and dan- 
gerous attempts : Which being rendred largely and 

exact- 


* Glanvil. Prol. Bracton, v. I. 3. c. 9. Fleta lib. 1. c. 17. Forteſcue c. 9. Mir. p 9 | 
+ This is printed in Mr. Zohn/on's Works, p. 159, to 166. which being o long to inſert here, the Reader is referred to it. 
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exactly, as to the particulars mentioned in the ſaid 


Information, wherewith the Priſoner was charged, 
they proceeded to call their witneſſes to prove the 
fact. h 
And Zit, Mr, Belamy, at the Three Bruſhes in 
Southwark, being iworn, gave evidence, That com- 
ing acquainted lome time fince with the Priſoner, 
and about a fortnight before Fhitfuntide laſt, diſ- 
courling with him, the ſecond of theſe Libels was 
mentioned: And ſbon aftet He ſent him a box with 
ſome rheams of them in it; to be diſperſed, and 
gave him notice that he had a ſecond Paper in the 
Preſs ; and withil, a caution not to publiſh thott 
he had ſent before, till he had received that which 
proved to be the former Libel before-mentioned. 
And further, that about fix or eight months before 
that, the Priſoner had ſent him other Libels to diſ- 
perſe : and bring ſhewed the Libels mentioned in 
the Information, he depoſed they were the ſame 
that had been ſent him. His man likewiſe gave 
evidence, Thit he had received a box nailed up, 
but could give no account of what was in It, as 
to particulars. | 
Ink IWhitny, ſometime ſervant ro the Priſoner, 
being ſworn, gave evidence, That by her maſter's 
or miſtreſs's direction, ſhe was not certain which, 


ſhe took a porter, and cauſed him to carry a box, 


wherein one of the Libels mentioned, vig., the le- 
cond, was incloſed, to Mr. Belamy: And that ſhe 

| had, by the like order, carried other papers looſe; 
ſome of which were the Addreſs, Cc. And being 
asked by the Priſoner, how ſhe knew that ? her re- 
ply was, That ſhe knew it, inſomuch that ſhe had 
read the title, and very well remembred it. 

The Porter that carried the box gave evidence, 
That the maid had hired him to carry a box to the 
Three Bruſhes, and that ſhe went with him, and 
paid him according to agreement, and that he took 
it up in Spittle-Fields, After this, the meſſenger 
who fearched the Priſoner's lodging with the Right 
Honourable the Earl of Sunderland's warrant, being 
ſworn, gave evidence, That he found a paper in 
writing, upon a table or ſhelf, which appeared in 
Court to be part of the copy, or the ſame with the 
paper, entitled, The Opinion, 8c. he ſwearing, 
upon fight thereof, that it was the ſame he found 
in the Priſoner's lodging. Then was the Book of 

the Veſtry, or pariſh-affairs of St. Paul's, Covent- 
' Garden, produced; wherein the priſoner ſometime 
paſt, had given an acquittance for money received, 
as an aſſiſtant curate, &c. which being compared 
with the paper, ſeemed not to differ in the hand. 
But no other evidence appeared in that caſe, than 
that the Book had been always kept in the veſtry, 
and for the moft part under Jock and key, and it 
being put to the priſoner, he did not greatly deny 
itz When, for a further confirmation, John Darby 
a printer, and his wife, were {worn : The former 
depoſing, That he had printed a book for the pri- 
ſoner from the manuſcript, and that hand was very 
like that of the libel produced in Court; but he had 
never ſeen him write, and therefore could not be 
poſitive that that manuſcript was his own hand. 

As for his wife, her evidence was, that the pri- 


ſoner paying her ſome money, ſhe had given him 


an acquittance; but that, as ſhe conceived, he 


wrote all but her name; for going up ſtairs, he 


ſoon returned with an acquittance, which ſhe ſuh- 
ſcribed. 8 

This being what materially was given in evidence 
for the King, the priſoner had leave to make his 
defence: who, after ſome diſcourſe, alledged, That 
he had been confined, and had not had opportunity 
to prepare for his defence, as not having leave to 
955 to his Counſel. To which the Court replied 

hat he had leave upon the motion made on his 
behalf, ro lend for Counſel ; and that they ought 
not to be refuled coming to him. Then he urged 


ſcveral other matters, which being over-ruled b 


the Court, he proceeded to intimate, that he ho- 
ped, that ſeeing he was indicted for a ſeditious and 
ſcandalous Libel, &c. the Jury would conſider whe. 
ther thoſe papers they had heard read, were ſo or 
no: But was told, chat the Jury ought to conſider 
it only, as to the matter of fact, whether he was 
guilty of writing or publiſhing thein, Ec. and that 
the reſt lay in the breaſt of the Court to conſider. 
Thereupon he urged, that though they might be 
ſent, yet it was no publication, as it was laid in the 
indictment, becauſe che box was nailed. But being 
fully anſwered in that point, and looſe papers ap- 
pearing likewiſe to be ſent, the Counſel for the King 
lummed up their evidence to the Jury, none ap- 
pearing on the behalf of the priſoner. 

Alter which, the Court gave the charge, putting 
the Prifoner, as well as the Jury, in mind of the 
great miſchief chat ſuch libels might occaſion : And 
minded him likewiſe, that it was within a ſmalt 
matter of high-treaſon ; and might have been raiſ- 
ed to that degree, were not the laws, and thoſe who 
managed them, tender of lite, &c., 

After the charge was given, the Jury withdrew ; 
and returning within a quarter of an hour, brought 
in the priſoner guilty of the high miſdemeanour. 


Nov. 16, following, Mr. Jobnſon's Sentence was 
pronounced by Sir Francis Mitbins, as follows; To 
pay 500 marks to the King, and to lie in priſon 


till ic was paid ; to ſtand three times in the pillory, 


on the Menday following, in the Palace: yard, Mogli 
minſter , on Wedneſday at Charing-Croſ5 ; and the 
Monday after at the Royal- Exchange ; and to be 
whipt by the common hangman from Newgate to 
Tyburn | 


After Sentence was paſſed upon him, in order to 


load him with the greater ignominy, the Courtiers, 
on pretence of reſpect to the Church, moved, that 
before execution of the ſentence, he ſhould be de- 
graded from the order of prieſthood. This ought 
to have been done, according io the Canons, by 
his own Dioceſan, the Biſhop-of London; but that 
Prelate was then under a ſuſpenſion himſelf, becauſe 
he would not obey the King's Orders to ſuſpend Dr. 
Sharp, now Archbiſhop of ork, for preaching a- 
gainſt Popery in his own Pariſh-Churchof St. Giles's 
in the Fields, Dr. Crew, Biſhop of Durham ; Dr. 
Sprat, Biſhop of-Rscheſter, and Dr. Habite, Biſhop 
of Peterborough ; being then Commiſſioners for the 
diocele of Landon, in the place of the ſuſpended 

| | Biſhop, 


* Mr. Johnſon, 1683, was tried on an Information in the King's-Benth, for writing Fulian the Atoſſate, and fined 500 marks, 
and committed Priſoner to the King -Beuch, till he ſhould pay it; which they knew was the fame with perpetual impriſon- 
ment, ſince he was not able to pay that ſum. Thus he was condemned and committed, to the great Joy ot the Papiſts; when 
in him they ſaw the Laws of England condemned by the Judges, wig ſtudy'd more to oblige the Court than to do their duty. 


bes omg Memoirs of Mr. S. Johnſon, p. 7. in his Works, 
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_ Biſhop, were a pointed to degrade Mr. Jobnſon; | 
which they performed in the Chapter-houſe of St. 


Paul's, where Dr. Sherlock and other Clergymen 
attended: but Dr. S:llingfleet, then Dean of St. 
Paul's, refuſed to have any hand in it. 

When they came to the formality of putting a 
Bible in his hand, and taking it from him again, 
he was much affected, and parted with it with dif- 
ficulty, kiſſing it, and ſaying with tears, That they 


could not however deprive him of the uſe and be- 


nefit of that ſacred Depoſitum. It happened that they 
were guilty of an omiſſion, in not ſtripping him of 
his cafſock ; which, as ſlight a particular as it might 
ſeem, render'd his degradation imperfect, and af- 
terwards ſaved him his benefice. | 
On the 1ſt of December, 1686, the ſentence was 
put in execution; which Mr. Jobnſon endured with 
as firm a courage, and as chriſtian a behaviour as 
ever was diſcovered on any ſuch occaſion : tho? at 


the ſame time he had a quick ſenſe of every ſtrip? 


which was given him, with a whip of nine-cords 


knotted, to the number of 317. 

In the firſt Parliament after the Revolution, when 
the Houſe of Commons was preparing an Act of 
Indemnity, Mr. Jobnſon was adviſed by his friends 
to get a clauſe put into it, that he might have his 
remedy at law againſt ſuch as had been his illegal 
oppreſſors. They ſeemed to be ſenſible that they 
were obnoxious, and could not juſtify what they had 
done. About that time the Lord Biſhop of Durham 
gave Mr. Johnſon and his lawyer a meeting, and 
made his peace with him, to their mutual ſatisfac- 
tion. 

Sir Francis Withins, who pronounced the Sen- 


| tence againſt him, ſent a relation of Mrs. Jobnſon's 


to tell him a feign'd ſtory, that Sir Francis lay dan- 
gerouſly ill, and could not die in peace, unleſs Mr. 
Jobnſon would forgive him: To which he reply'd, 
That he heartily torgave him what injury he had 
done to him. Some few days after, the ſame per- 
ſon brought Sir Francis to Mr. Fohnſon, as he was 
walking in Weſtminſter-hall ; where Sir Francis ſa- 
Juted him, and told him, That his Chriſtian and 


_ kind anſwer had prov'd a reviving Cordial to him. 


To which Mr. Johnſon reply'd, That he heartily 
forgave the injury done to himielf; but as he had 
been an enemy to his Country, he hoped he would 
be made accountable for it : it being a common 
ſaying with him, That he was obliged to forgive his 
own enemies, but not the enemies of his Country, 

The Parliament taking Mr. 7ohn/or*s cafe into 
conſideration, reſolved, June 11, 1689. That the 
Judgment given againſt him in the King's: Bench, 
upon an information for a miſdemeanor, was cruel 
and illegal. 

A Committee was at the ſame time appointed to 
bring, in a bill for reverſing that Judgment : and 
being alſo ordered to enquire how Mr, Jobnſon came 
to be degraded, and by what authority twas done; 
Mr. Chri/ty, the chairman, ſome days after, report- 
ed his caſe to this purpoſe : 

That in Trinity-Term, 1686, an information 


« was exhibited againſt Mr, 7ohnſon, in the name 


© of Sir Robert Sawyer, Attorney-General, for 
« writing and publiſhing a ſcandalous and ſeditious 
« Libe!, intitled, An humble and hearty Addreſs, &c. 
«+ That the ſame Term they forced him to plead, 
got a Jury to find him guilty, and Sir Francis 
«« //ihins pronounced the following Sentence upon 
« him: To pay five hundred marks to the King, and 
1 0 lie in priſon till t paid : To and thrite in 


* the pillory, in the Palace-yard, at Charing- croſs, 
and at the Old Exchange: and lo be whipt by the 
Common Hangman from Newgate 10 Tyburn: 
That the Judges then in Court, were the Lord 
Chief - Juſtice Herbert, Sir Francis Withins, Sir 


FRNeobert Wright, and Sir Richard Holloway, That 


<< apprehending *rwould be a ſcandal to the Clergy 
to have ſo infamous a puniſhment inflicted on a 
<*« Miniſter, they deſired Mr. Johnſon might be firſt 
e degraded: in order to which, being a priſoner 
“in the King's-Bench, in the dioceſe of the Biſhop 
of Wincheſter, he was ſummoned to appear the 
*© 20th of November, in the convacation-houſe of 
St. Paul's, in the dioceſe of London; his Living 


being within that dioceſe, and brought thither 


by Habeas Corpus: where he found the Biſhops 
of Durham, Rocheſter and Peterborough, Com- 
*« miſſioners to exerciſe the juriſdiction of the Bi- 
ſhop of London, during his ſuſpenſion ; with ſome 


* Clergymen, and many Spectators. A Libel was 


*« exhibited againſt him, charging him with great 
„ mi{-behaviours, tho? none were [pecified or prov- 
ed. That Mr. Jobnſon demanded a copy of the 
«* Libel, and an advocate, both which the Biſhops 
denied, and immediately proceeded to ſentence ;. 
« That he ſhould be declared an infamous perſon, that 
He ſhould be deprived of his Refory, that be ſhould 
« be a meer Layman, and no Clerk, and be deprived 
% of all right ard privilege of Prieſthood ; that be 
* ſhould be degraded thereof, and of all veſtments and 
« habits of Prieſthood, Againſt which proceedings 
«© Mr. Jobnſon proteſted, as being againſt law, and 
the x32d Canon; not being done by his own 
« Dioceſan, But his proteſtation was refuſed, as 
«© was alſo his appeal to the King in Chancery. 
After which, they proceeded to degrade him, 
by putting a ſquare cap on his head, and then 
taking it off: by pulling off his gown and gir- 
dle; which he demanded as his proper goods, 
bought with his money, which they promiſed to 
& ſend him, but he could not get them till he paid 


twenty ſhillings. Then they put a bible into his 


„hands, which he not parting with readily, they 
took it from him by force. That on the 22d of 
«© November, the Judgment in the King's-Bench be- 
gan to be executed with great rigour and cruel- 
« ty: that Mr, Rouſe, the Under-Sheriff, tore off 


his caſſock on the pillory, and put a frize coat 


upon him: that he was whipp'd with a whip of 
« nine-cords, knotted, which was ſhewed to the 
«* committee. That Mrs. Johnſon had alſo an In- 
<« formation exhibited againſt her, for the like 
© matter as that againſt her hyshand, 

« On all which, the Committee came to the fol- 
„ lowing reſolutions ; which, on the report, were 
< all agreed to by the Houſe : That the Judgment 


e againſt Mr. Johnſon was illegal and cruel : That 


&« the Eccleſiaſtical Commiſſion was illegal, and conſe- 
*« quently the ſuſpenſion of the Biſhop of London, and 
e ihe authority committed to the three Biſhops, null 
aud illegal. That Mr. Johnſon not being degraded 
& by his own Dioceſan, if he had deſerved it, was il- 
„legal: That a Bill be brought in, Io reverſe the 
« Tudgment, and to declare all the Proceedings before 
&* the three Biſhops null and illegal. And that an 
« Addreſs be made to his Majeſty, io recommend Mr. 
* Johnſon to ſome Eccleſiaſtical Preferment, ſuitable 
« 19 his ſervices and ſufferings.” 

The Houſe likewiſe ordered, That in the ſaid 
bill the proceedings upon the Eccleſiaſtical Com- 
miſſion ſhould be declared void. 


The 
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The Houte preſented two Addrefles to the King 
in behalf of Mr, 7obnſon : But tho? his Majeſty was 
inclinable enough to have complied with their re- 
queſt, Mr, Johnſon could never obtain any Church- 
Preferment. Mr. 7ohn/on however being a man of 


ſuch merit, did not paſs altogether without a re- 


ward; for the King gave him three hundred pounds 
a-year out of the Po/?-Office, for his and his ſon's 
life; befides a thouſand pounds in money, and 
likewiſe beſtowed a place of about a hundred nounds 
a-year on his ſon. : 


c „ „ * 
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XLI. The Trial of Rowland Walters, Dearing Brad. 


ſhaw and Ambroſe Cave, Gent. (for murdering of Sir Charles Pym Bart.) 
at the Seſſions held at the Old-Bailey, on Friday the firſt day of Tune, 
1688. Before the Right Honourable Sir Jahn Shorter Knt. Lord-Mayor 
of the City of London, and Sir Bartholomew Shower Knt. Recorder of the 

| fame City; together with others his Majeſty's Juſtices of the Peace for the 
City of London, and County of Middle/ex. | 


FRYER, make proclamation ? 

Cryer. O yes, O yes, O yes. 

Clerk. Keeper of Neugate, bring 
the priſoners to the bar. Which 


was done. | 
Clerk. You the priſoners at the bar, thoſe men 


whom you ſhall hear called, and perſonally appear, 


are to try between our ſovereign Lord the King, 


and you who are arraigned, upon your ſeveral lives 
and death : if you ſhall except againſt any one of 


them, you mult ſpeak before they be ſworn, 
Clerk. Cryer, call Henry Dyer. 


The Purors (worn are as followeth: 


Henry Dyer, William Villiers, 
Giles Baggs, Tobn Frith, 

* Matthew Ferman, Jobn Hill, 
Timothy Waldoe, Obadiah Hickman, 
Richard Chaſe, Jobn Read, 
Samuel Burgeſs, Francis Willis, 


Who were all ſworn. 
Clerk. Cryer, count theſe, twelve good men and 


true? | 
Clerk. Cryer, make proclamation ? Which was 


done. 


Clerk. You Gentlemen of the Fury, look upon the 
priſoners at the bar, and hbearken to their charge, they 
fand indifted by the names of Rowland Walters, 

caring Bradſhaw, and Ambroſe Cave. Gent. for 
that they not having the fear of God before their eyes, 
but being inſligated and ſeduced by the Devil and their 
own wicked Hearts, on the fourth day of May, in 
the fourth year of the Reign of our Sovereign Lord 
King james II. in the pariſh of St. Nicholas Cole- 
Abby, in and upon Sir Charles Py mm, Bart. felo- 
niouſly, wilfully, and of their malice fore-thought, 
did make an aſſault ; and that be the ſaid Rowland 
Walters, having then and there in his right hand, a 
certain Rapier made of iron and ſteel, of the value of 


about 558. and bim the ſaid Sir Charles Pymm in 


and upon the right fide of him the ſaid Sir Charles 


Pymm, à little above the right pap, did ſtrite and 
thruſt as aforeſaid ; giving him the ſaid Sir Charles 
Pymm, à little above the right pap, one mortal 
wound of the breadth of one inch, of the depth of ten 
inches: and that they the ſaid Dearing Bradſhaw, 
and Ambroſe Cave, were preſent, aiding, abetting, 
and aſſiſting him the ſaid Rowland Walters, in the 
perpetration of the ſaid wilful murder of him the ſaid 
Sir Charles Pymm. So that they three, the priſoners 
at the bar, with malice fore-thought, did intentionally 


| kill and deſtroy, and wilfully murder him the ſaid Sir 


Charles Pymm, againſt the peace of our ſovereign 
Lord the King, his Crown and Dignity, and againſt 
the form of the Statute in that caſe made and provided. 
Upon this Indiftment they have been arraigned, and 
have hereunto pleaded Not Guilty, and for their Trial, 
have put themſelves upon God and their Country, which 
Country you are. Your buſineſs is to enquire, whe- 
ther they or either of them committed this felony and 
murder as aforeſaid z if you find them or either of them 
guilty of the ſaid wilful murder, you are io enquire 
what goods and chattels they, or either of them had at 
the lime of the commilting the ſaid wilful murder; but 
if you find them not guilty, you are to ſay ſo; and hear 
your evidence, 


Mr, Walters. My Lord, I humbly deſire theſc 
Gentlemen may be tried before me. 

Court. That cannot be, Mr. Walters, becauſe 
you are all three put into one Indictment. 

Counſel for the King. My Lords, and you Gentle- 
men of the Jury, I am here retained a Counſel for the 
King, againſt the priſoners at the bar, who all three 
ſtand indicted for the murder of Sir Charles Pymm 
Bart. in the pariſh of Sr. Nicholas Cole- Abbey, thruſt- 
ing him through the body near the right pap, giving, 
him a mortal wound, of which he then and there in- 


ſtantly died. The other two priſoners ſtand indicted 


for 
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for aiding, abetting, and aſſiſting him the ſaid 
Walters in the ſaid Murder. | 

Another Council for the King. My Lords, this Mur- 

der fell out on the fourth day of May laſt, after this 
manner, viz, The ſaid Sir Charles Pymm, one Mr. 
Mirriday, and Mr. Neale, and Sir Thomas Midadle- 
ton and others, dined at the Stwan-Tavern upon 
Fiſh-ftreet-hill ; after they were come into the houſe 
they went up ſtairs, after which the priſoners at the 
bar came into the houſe, and took another room 
to dine of beef and other things. But one of Sir 
Cbarles's company deſired to have a plate of it; up- 
on which Mr. Cloudſiey told them ſome Gentlemen 
had beſpoke it for dinner, but he ſaid he would ger 
them a plate of it, which was ſent up, and ordered 
to be reckoned into Mr. Walters the priſoner's bill. 
After dinner they drank their healths, and returned 
them thanks for their beef ; and towards the even- 
ing Sir Charles Pymm and his friends came down 
ſtairs, and met the priſoners at the bottom, and 
Mr. Cave asked them how they liked the beef thar 
was ſent up; upon which one in the company an- 
ſwered, and told them, they did not fend it, for 
they had paid for it. Upon which farther words a- 
roſe, and Mr. Bradſhaw drew his ſword and fell 
upon Sir Charles Pymm ; but he got out into the 
ſtreet. After which Mr. Walters came forth, 
and plucked Sir Charles Pymm by the arms, and 
forced him to fight with him, ſaying, here is my 
hand, and here is my ſword ; and as ſoon as he was 
in the ſtreet, he received this mortal wound, and fo 
fell down dead. After this, Mr. Walters took him 
by the nape of the neck, and daſh'd his head upon 
the ground, and cried out, God damn you, you are 
dead; and ſaid farther, let the ſword alone in his 
body. My Lords, this ſhall be proved to be done, 
without any manner of provocation; and if fo, I 
hope you Gentlemen of the Jury will find him 
guilty of wilful murder. 

Cryer. Call Mr. Mirriday, Mr. Neale, Mr. 
Palms, and Mr. Bridges: who were ſworn, | 
Mr. Mirriday. My Lord, on the fourth day of 
May laſt, on a Friday, Sir Charles Pymm, myſelf, 
and theſe Gentlemen here in Court, came to dine at 
the Swan-Tavern in Old Fiſh-ftreet. Weasked for 
meat, and Mr, Cloud/zy the man of the houſe, told 
us, we might have fiſh, for he had no meat, but 
what was beſpoke by Mr. Wallers and his company. 
We deſired him to help us to a plate of it, if it might 
be got, which we had brought up ſtairs; after din- 
ner we drank the Gentlemens health thar ſent it, and 
returned them thanks for it. A while after Sir Tho- 
mas Middleton went away, and about an hour after 
that, or thereabouts, Sir Charles Pymm and the reſt 
of us came down to go away; and when we were in 
the entry, Mr. Cave met us, and asked Sir Charles 
how he liked the beef that was ſent up, who anſwer- 
ed, we did not know you ſent it, for we have paid 
for it. Then the boy that kept the bar told us, that 
he did not reckon it in the bill ; upon which Mr, 
Cave ſeemed to take it ill. But, my Lord, I can- 
not be poſitive whether Mr. Bradſhaw and Mr. 
Palms were at any words, Fhen I took Mr. Cav- 
to one ſide into the entry, and he thought that 1 
had a mind to fight him, bur I did what I could to 


make an end of the quarrel. Upon which, the Court 


highly commended Mr. Mirriday. 
Court. This was in the entry; but where was Sir 
Charles Pymm ? 
Mr. M:rriday, He was then in the entry, 
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Court. Where was Mr. Walters ? | 
Mr. Mirriday. He was at the door, my Lord, 
but I cannot ſwear poſitively to any particular paſ- 
ſage as to the murder; but Mr. Malters called Sir 
Charles Pymm rogue, and gave him very ill words, 
and I ſaw him take him by the neck, and forced his 
head downwards, and ſaid, God damn bin, be is dead. 
to the beſt of my remembrance, my Lord. Then, 
I took Sir Charles up in my atms, and pulled the 
ſword out of his body, and then Mr. Walters faid. 


God damn bim, let it ſtay in his guts, or in his body, or 


words to that effect, | 
Court. Was Mr. Cave or Bradſhaw at the place 
where Sir Charles fell? 

Mr. Mirriday. No, my Lord, they were in the 
entry ſcuffling there, | 

Court. What came of Mr. Walters afterwards? . 

Mr. Mirridab. My Lord, he ftay'd a littſe till I 
had pull'd the ſword out of his body, then he run 
away, | | 

Court. Did they draw their {words in the entry? 

Mr. Mirriaay, I cannot tell that. 

Court. Did you ſee them draw their ſwords? 

Mr. Mirriday. I cannot ſay Sir Charles Pymm's 
ſword was drawn, but I ſaw Mr. Walters draw his 
ſword in the ſtreet. A 

Court. Do you know whether Mr. Walters was 
wounded or no? 

Mr. Mirriday. I do not know that, for I did not 
ſee the wound given. 

Court. Mr. Walters, will you ask him any que- 
ſtions? | 

Mr. Walters. Yes, my Lord: Mr. Mirriday, 
what did you ſay to Sir Charles Pymm in the Fiſh- 
monger's ſhop ? Did you not ſay, go and fight him, 
and I will be your Second?. | 

Mr. Mirriday, My Lord, I do not remember 
one word of that. | 

Court. Mr. Mirriday, were you in any Fiſhmon- 


ger's ſnop? 


Mr. Mirriday. Yes, my Lord, I was there; but 
I do not remembet one word between Mr. Walters 
and Sir Charles, and as I hope for falvation I ſaid 
no ſuch thing; and that's all I have to fay, 

Clerk, Cryer, call Mr. Neale. | 

Mr. Neale. My Lord, I went and met with theſe 
Gentlemen that dined with us at the aforeſaid Ta- 
vern, and we had fiſh and two beef marrow-bones, 
and a plate of beef for dinner; and when we came 
down to go away, theſe Gentlemen met us, and 
ſaid, God damn yon, how did you He the beef ? which 
raiſed a quarrel among us; but immediately after F 
thought it was all over, I ſaw Mr. Halters run Sir 
Charles Pymm thorough. | 

Court, Was his ſword drawn ? | 

Neale. Yes, both of their ſwords were drawn, 

Court. Where was Mr. Bradſhaw ? 

Neale. I cannot tell where he was directly: but, 
my Lord, I heard Sir Charles Pymm ſay nothing to 
Mr. Walters. | | 

Clerk. Cryer, call Mr. Palms ? 

Palms, My Lord, after the reckoning was paid, 


we came down ſtairs and called tor a Coach, and 


becauſe it rained;there was none to be had; and theſe 
Gentlemen followed us into the entry, and ſo words 
to the ſame purpoſe as aforeſaid pifſed between 
them; after which, I met Mr. Bradſhaw, and we 
fell out in the Fiſhmonger's ſhop. 
Court, Who began? | 
Palms. I know not, I cannot remember that. 
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Court. Were you not in drink ? 

Palms. My Lord, we drank nine or ten bottles 
among fix of us; after which Mr. Bradſhaw and [ 
drew our ſwords, and then Mr. Mirriday came and 
took him away from me into the entry, and in the 
mean time while we were talking in the entry, the 
- buſineſs was done. 

Court. Were your ſwords put up again ? 

Palms. I had put up mine. | 
Council for the King. Did you take notice of what 
paſſed between Mr. Walters and Sir Charles Pymm ? 

Palms. I heard nothing of high words. 

Court. Yes, yes, it was all about the beef? 

Clerk. Cryer, call for Mr. Preſſand the Bar- 
keeper. 

Preſland. My Lord, I made the bill for the rec- 
koning. 14 

Court. Did you put the beef into the bill? 

Preſland. No, I did not; when they came down 
ſtairs, the Coach was fetch'd for them, viz. for Sir 
Charles Pymm and his company, and the reckon- 
ing was paid, When Sir Charles Pymm and the reſt 
of his company came down into the entry, Mr. 
Walters came out of the room, &:c. and I heard 
them argue about their dinner, and they came to 
me, and aſked me what was to pay for beef, and I 
told them nothing. 

Court. Did you ſee the man killed? 

Preſland. My Lord, I did not ſee him killed, 
not I. | 

Court, Who was it that quarrelled with the 
Coachman? 

Prefland. My Lord, Mr. Neale quarrelled with 
the Coachman about his ſtaying, the Coachman re- 
fuſed going with him, becauſe his Horſes were hot. 

Clerk. Cryer, call Mr. Brummidge. 

Brummidge. My Lord, between eleven and twelve 
a- clock in the morning on the fourth of May laſt, 
Sir Charles Pymm came to Mr. Cloudſiey's door in a 
coach, and aſked him what he might have for dinner; 

who told him that he might have a mullet and ſome 
ſſmelts, and I fold a mullet to Mr. Cloudſiey: fo 
Sir Charles went to the Exchange, and I ſaw no 
more of him till I ſaw him kilPd. While I was in 
the houſe came in one Mr. Allen and others to en- 
quire for Sir Charles Pymm, and Mr. Cloudſſey told 
them that he had beſpoke a dinner and was gone to 
the Exchange, viz. a mullet and ſome ſmelts ; but 
one of the Gentlemen deſired a bit of the beef that was 
at the fire, ſo Mr. Cloudſley ſaid he would get a plate 
for him. Sol went to the door, and the Coach- 
man came, and his horſes being hot, he deſired to 
go away becauſe it rain'd ; but Mr. Neale put his 
foot-boy into the coach, and the Coachman after 

pull'd his boy out of the coach and drove away. 
And after that, I ſaw Mr. Cave and others come to 
the door and juſtled each other into the next ſhop, 
and were at very high words; and ſo afterwards they 
went into the entry again, and Sir Charles Pymm 
and Mr. Walters came without the door, the 
latter of which ſaid, Here is my hand, and here is 
my ſword ; but they returned both in again into the 
Tavern, and within two minutes came out again, 
and I ſaw Mr. Walters thruſt Sir Charles Pymm 
_ through his back. | 
Court. Did you ſee him do any thing to him 
after he was down ? | 

Brummidge. No, my Lord, I did not, | 

Court. Did you not ſay, that Walters went over 
the kennel and drew his ſword, and ſtood upon his 
guard, and then you ſay that you ſaw Sir Charles 


Pymm come out with his ſword drawn; wag his 


ſword drawn ? | 


Brummidge. I did not fee him draw it, but it was 
drawn, | 

Court. Where did he receive his wound ? 

Brummidge. Within a foot of the kennel; I was 
but a little way off, but I did not ſee him beat his 
head againſt the ground, 

Clerk; Cryer, call Mr. Fletcher, 

Fletcher. My Lord, on Friday in the evening on 
the fourth of May, I was going by the Tavern-door 
about ſeven a- clock at night, and I heard a noiſe 
and a talking of going to the other end of the rown 
to be merry : and turning myſelf back to hearken 
further, I taw Mr. Walters come out of the door 
and drew his ſword, and Sir Charles Pymin came out 
and drew his ſword ; and preſently Mr, Ialters's 
ſword was through Sir Charles Pymm's body almoſt 
a foot; and he fell down crinkling immediately, and 
when he was down, I ſaw Mr. Walters hit him in the 
kennel, and took him by the nape of the neck, and 
after cried, God damn him, let the ſcerd ſtick in bis 
body ; and afterwards I ſaw Mr. Mirriday pull the 
ſword out of his body. 

Court. Did you ſee Mr, Bradſhaw there when 
Sir Charles fell? 

Fletcher. No, my Lord, I ſaw none there but 
Mr. Walters and Sir Charles, they were out of doors, 
and the reſt were in the entry. 

Mary White and Sarah Webb were call'd, who 
could give little or no evidence as to matter of 
fact, as concerning the death of Sir Charles; and 
being timorous, could not ſee what they might have 
ſeen. | | 

Clerk. Cryer, call Mr. Allen, 

Allen. I know but very little of the matter, but 
that there was a plate of beef ſent up to us, but we 
knew not from whence it came, till afterwards the 
Drawer brought us word that the Gentlemen below 
had ſent it up; after which, we drank their healths 
and returned them thanks for it. After which, I went 


to the Coffee-houſe hard by, and ſat about half an 


hour, and preſently heard a cry of murder, and I 
came down and ſaw Sir Charles Pymm lying with a 
wound in his body, and another in his head, but I 
did not know who it was, not then ; bur I asked 


who did this buſineſs, and exhorted the people to 


take them as ſoon as they could, 

Court. I think you ſaid that Mr. Brad/haw's ſword 
was drawn? 

Allen. Yes it was, but I believe that he did not 
know that Sir Charles Pymm was kill'd. 

Mrs. Sheepwaſh was call'd, but could depoſe no- 
thing material. 

Court. Mr. Walters, you have been here indicted, 
together with Mr. Bradſhaw and Mr. Cave, for the 
murder of Sir Charles Pymm Knt. and Bart. you 
have heard what charge hath been laid againſt you, 
which hath been a very ſtrong one, and now it be- 
hoves you to make your defence as well as you can. 

Mr. Walters. My Lord, I was no way the occa- 
ſion of the quarrel ; when I came thither, I aſked 
for ſome meat, and having not eaten all the day be- 
fore, we had a piece of beef, of which Sir Charles 
Pymm and his company had ſome, who afterwards 


drank our healths, as I was informed. For my part, 


my Lord, I never ſaw the Gentleman before in my 
days: my Lord, I am very ſorry it ſhould be my 
misfortune to kill him in the quarrel. Sir CBarles 
Pymm aſked me ſaying, God damn you Sir, what have 


wu to do to meddle ? J went preſently, my Lord, to 
al 
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a Fiſhmonger's where Mr. Mirriday was, and Sir 
Charles Pymm came, and Mr. Mirriday ſaid to him, 
Sir Charles, Damn you Sir, go and fight bim, and [ 
will be your Second, And preſently they came upon 
me, and I drew my ſword in my own defence, and 
he run me eight inches into the thigh, and ar the 
{ame paſs, I had the misfortune, my Lord, to run 
him into the body. 

Court. Would you ask Mr. Mirriday any que- 
ſtion ? | 

Walters. Yes, my Lord. Mr. Mirriday, did you 
ſee me ftrike Sir Charles's head upon the ground? 
Mirriday. No, Sir, I did not fee that, neither 
did J fay any ſuch thing in the Fiſhmonger's ſhop, 
as to bid Sir Charles figat you. 

Clerk. Cryer, call Matthew Perin. 

Perin. My Lord, all that I ſaw of the buſinefs 
was, that when the Coachman was called to the 
door, Mr. Neale came and threatned him if he did 
not ſtay ; then Mr. Cave and Mr. Bradſhaw were in 
the entry, and I heard them diſcourſe about beef, 
and ſome of them ſaid, You give us beef and make 
us pay for it; and there was anſwer made, they were 
Raſcals that ſaid ſo, for they did not. There was 
one of the Gentlemen in our ſhop hearing of it, ſaid, 
Let me come to lim, I will fight him. 

Court. Do you know the man? 

Perin, No, I do not know who it was. 

Mr. Walters. F was wounded at the fame time, 
my Lord. N . 

Court. That is admitted of? 

Mr. Walters. Let him be asked whether I beat 
the head againſt the ground. 

Perin. No, my Lord, I did not ſee him do that. 

Court, He had a wound, the queſtion is, how 
he came by it, whether he might not fall upon it 
himſelf, it was a ſlanting wound? | 
Mr. Walters. Pray, my Lord, let Sir Charles's 
ſword be ſeen, all blood; but that gave no ſatisfac- 
tion on either ſide. | 

Court. Mr. Bradſhaw, what have you to ſay for 
yourſelf ? | 

Mr, Bradſhaw, My Lord, I was there, but I 
know nothing of the death of Sir Charles Pymm, 
nor how he came by it; there was ſome words aroſe 
amongſt us, and I deſired them to ceaſe, for fear a 
further quarrel ſhould enſue upon it. 

Court, Mr. Cave, what have you to ſay? | 

Mr. Cave. I know no more of the matter than 
this Gentleman faith: I ſaw not Sir Charles Pymm 
killed. 

Clerk. Cryer, make proclamation, 

Cryer. All people are commanded to keep ſilence 
upon pain of impriſonment, | 

Then Mr. Baron Fenner ſumm'd up the evidence 
as followeth: - 

Baron Fenner. Gentlemen of the Jury, you have 
three perſons indifted, viz. Mr. Maliers, Mr. 
Bradſhaw and Mr. Cave, for murdering Sir Charles 
Pymm Bart. and have had ſeveral witneſſes called 
for the King, againſt the priſoners at the bar; the 


firſt of which was Mr. Mirriday, and he gives you 


this account, and it is all that each and every one 

ives, and it agrees on all ſides ; and he tells you, 
that all thoſe Gentlemen were to dine at Mr. Cloud- 
fley's,at the Swan-Tavern in Old Fifh-ſtreet ; and that 
they were there at dinner, it is very plainly prov'd. 
And being there, it ſeems that ſome of thoſe Gen- 
tlemen had beſpoke a fiſh-dinner, ſome fleſh, and 
had ſome, viz, a plate of beef; and he tells you 
alſo, that when dinner was over, ſome words did a- 


riſe concerning the reckoning,” and that one of the 
companies were got down ſtairs in che entry, where 
4 further quarrel did ariſe. Mr. Meriday tella you 
further, that Mr. Bradſhaw and ht quarrelled, ſo 
there was a ſcuffle in the entry; aftr which, things 
were pretty well quieted there: in comes Mr. Wal- 
ters and Sir Charles Pymm, and while Mr. Mirri- 
day was ſecuring the firſt quarrel, they, viz. Sir 
Charles Pymm and Mr. Walters, were got out at 
the door, and Sir Charles was ſtooping down, and 
Mr. Walters was puſhing upon hisneck and throw- 
ing him down. | } $0 
So ſaid Mr. Mirriday, and when he went to take 
the ſword out of his body, he ſaw him a dying man. 
The next evidence was Mr. Neale, and he ob- 
ſerves to you, that one of the Gentlemen did ſay, that 
the quarrel was not intended agiinſt them; and he 
gives an account of the ſtory, how that it was about 
the beef; how that Sir Charles was run through by 
Walters, but did not ſee him knock his head againit 
the ground. 1 | 
Mr. Palms gives the like acebunt, and faith z, that 
whilſt they were a feuffling in the entry, Sir Charles 
was kill'd at the door. EE fs. 
The next evidence is the Drawer; who tells you of 
a ſquabble that Mr. Neale had with the Coachman 
at the door, and how that there was left four of the 
Gentlemen behind, and that the Coachman was un- 
willing to wait becauſe it rained, his horſes. being 
hot, they might catch cold; whereupon he put his 
foot - boy into the coach, and threatned the Qoach- 
man if he went away: this was before they fell out 
about the meat. | 
The next evidence was one Brummidge the Fiſh- 
monger, he gives the ſame account, how that a 
quarrel was amongſt them, and how that Mr. Walters 
was on one fide of the kennel, and Sir Charles Pymm 
on the other ſide, and there they ſtood with their 
{words drawn; and as ſoon as they came to cloſe, 
they wounded each other, and Sir Charles Pymm 
was kilPd ; but he did not fee his head knock'd a- 
gainſt the 2 
Comes Fletcher, my Lord Mayor's Officer, and 
he tells you, that he was going by the door home into 
Bread. ſtreet, and he ſees a man that was wounded 
ſtooping down; and he ſwears that Mr. Walters took 
him the nape of his neck, and knock*d his head 
againſt the ground, and heard him ſwear, let tbe 
ſword ſtick in him. Sarah Webb and another woman 
ſpeaks it to be in the like manner; and one of them 
talks of Mr. Jalters's pulling Sir Charles Pymm out 
of the entry before he would come out. 
Laſt of all, Gentlemen, here was Mr. Allen, one 
of their company, who went away to the Coffee- 
houſe, and hearing murder cried out, he came and 


foutid Sir Charles Pymm kill'd and quite dead. This, 


Gentlemen, is the evidence that you have heard as 
near as I can give it you. > XY 
Now, forthe priſoner Mr. Walters, he would 
have you believe, as if Sir Charles had ſtruck him 
before he drew his ſword, but he has not proved it: 
likewiſe ſpeaks of Mr. Fletcher, but he does not re- 
member that Sir Charles Pymm ſtruck him before 
he drew: but ſo it was, Gentlemen, there was a quar- 
rel in which that honourable and worthy Gentle- 
man, Sir Charles Pymm, loſt his life. 

Now, for Mr. Bradſbau, he confeſſeth that 
there was a quarrel, but he ſaith, that he did not 
know when or how, Sir Charles Pymm was killed; 
and for Mr, Cave, I do not find any thing objected 
againſt him, nor either of them, K 
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Now, Gentlemen, I mult tell you what the Law 
is in this caſe: Firſt of all ro begin with Mr. J/al- 
ters, ſo as it fairs with Mr. 7/a{ers, lo you may be 
guided to deal with the other two. Now it hath 
not been made appear by any of the evidence, that 
you have neard, |that there was any premeditated 
malice between them, for they were never in com- 
pany before and 
could be no mamer of malice from him in parti- 
cular, 3 : 

The next ſtep, Gentlemen, is, here is nothing 
that can impute a general malice upon Mr. Walters, 
for if I had no 44 to kill a man, and kill ano- 
ther with whom Ido not quarrel, that cannot be 
any premeditated nalice ; but I rather think that 
there was a little heit of wine amongſt them: and 
this whole action was carried on by nothing elſe 
but by a hot and ſudden frolick, and I am very ſorry 
that it ſhould fall upan ſuch a worthy Gentleman as 
he was. Andif there was no malice premedita- 
ted, then he can be found guilty of nothing but 
manſlaughter ; and as tor the other two,they muſt be 
totally acquitted. If I have err'd in the ſumming 
up of theſe evidences, 'or miſtaken myſelf in any 
point, here are my brothers to help me : : 


Then the Gentlemen of the Jury withdrew for a- 
bout the ſpace of half an hour, and returned into 
Court: upon a ſcruple of conſcience, one amongſt 
them ſpoke to the Court as followeth ; 


ew not each other, ſo that there 


7uryman. My Lord, we are not ſatisfied in our con- 
ſciences concerning the death of Sir Charles Pymm, 
we find in it malice fore-thought ; becauſe after he 
had run the ſword through his body, he was ot ſatis- 
fied with that, but mult knock his head againſt the 
ground; ſo we do fake it, that the faid Sir Charles: 
Pymm was maliciouſly murdered, 

Mr. Juſtice Alibone. Gentlemen of the Jury, 1 
ſhall endeavour to direct you in this caſe, and tel! 
you what the Law faith, that it cannot reach 
a man's life, where no prepenſe malice is proved ; 
that there isnone proved, appears very plain to me, 
and I hope alſo to you, becauſe it hath been proved 
that thoſe Gentlemen, viz. the priſoners at the bar, 
and the deceaſed, had never been in company before. 

Gentlemen, you are upon your oaths to ſerve the 
King as Jurymen, and I, as a Judge, am upon my 
oath to try the cauſe as well on the behalf of the 
living as the dead. So that upon the whole matter, 
Gentlemen, this can be called nothing elſe but a 
ſtorm, an ungoverned ſtorm that ſuch men are ſub- 


jet to; ſo that it does not reach precedent ma- 


lice, but ſubſequent paſſion ; which ſad paſſion was 
continued to that height, that Sir Charles Pymm in 
the midſt of it loſt his lite. 


Then the Jury went out again for about a quar- 
ter of an hour; and returning, brought in Mr. Wal- 
ters guilty of manſlaughter, but the other two were 
acquitted. | 
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